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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regu- 
lations of the different Government establishments, which have general applica- 
bility and legal effect. 
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TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF 
ORDERS OF THE COMMISSION HAVE BEEN FILED IN THE 
UNITED STATES COURTS OF APPEALS FROM JULY 1, 


1951 TO JUNE 30, 1952, INCLUSIVE 


Name 
TENET BS ULM Rae ORL GB Penta a ila ee A ee an a Pe mar ell 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on July 13, 1951. Commission’s order affirmed on 
January 28, 1953. Rehearing denied February 19, 1953. 
201 F. (2d) 790. Petition for Writ of Certiorari filed in Su- 
preme Court by Bernice Feitler et al. on May 18, 1953, denied 
October 12, 1953. 
NEW STANDARD PUBLISHING CO., INC., ET AL________- 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on August 6, 1951. Commission’s order vacated with- 
out prejudice on February 9, 1952. 194 F. (2d) 181. 
ADE RICA NRLOBAC CO. COM 2a sss5ses_ 5 e5-2 ook er ee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on August 17, 1951. Petition dismissed March 11, 
1952 in accordance with the terms of a stipulation. 
WAC? Wa GRAMER A TSE OF) te ree A ee 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on August 23, 1951. Petition dismissed December 23, 
1951. 
CONSUMER SALES*CORREAHDIALL: 2 tere set eres 
Petition for review filed in Court of Appeals for the Second 
Circuit on September 1, 1951. Petition’ dismissed and order 
of enforcement granted July 15, 1952. 198 F. (2d) 404. Pe- 
tition for Writ of Certiorari filed in Supreme Court on October 
30, 1952 Petition denied January 5, 1953. 73 8. Ct. 335. 
ANMEASTA® IMPORTING) CORP. o HdreAdhes: 32 S555. 055 Jee = 3 
Petition for review filed in Court of Appeals for the Second 
Circuit on September 17, 1951. Petition withdrawn January 
23, 1952. 
AFFILIATED CREDIT EXCHANGE, ET AL__------------- 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on October 1, 1951. Commission’s order affirmed 
December 29, 1952. 200 F. (2d) 404. 
QUAKER, DISTRIBUTORS, INCoLETFALS -<201_ cf zeit 
Petition for review filed in Court of Appeals for the Third 
Circuit on October 5, 1951. Dismissed without cost to either 
party March 12, 1952. 
ihe, TE fa TB BAI, DN Genie 2giad GAO stl KL Dh rt le pn a plc 
Petition for review filed in Court of Appeals District of Co- 
lumbia Circuit on October 16, 1951. Pursuant to stipulation 
petition and motion for leave to adduce additional evidence 
dismissed April 12,1952. 
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Name 
KOCH LABORATORIES, INC., ET AL_-------------------- 
Petition for review filed in Court of Appeals for the Sixth 
Circuit on October 27, 1951. Commission’s order affirmed 
and enforced July 8, 1953. 206 F. (2d) 311. 
J,qV. HOWARD. CO... a acee nee se eeaeae pepe ee 
Petition for review filed in Court of Appeals for the Eighth 
Circuit on January 28, 1952. Commission’s order affirmed 
and enforced December 18, 1952. 200 F. (2d) 519. 
MIDDLE ATLANTIC DISTRIBUTORS, INC., ET AL_------ 
Petition for review filed in Court of Appeals District of Colum- 
bia Circuit on February 5, 1952. Petition dismissed May 2, 
1952. 
RADIO-TELEVISION TRAINING SCHOOL, ET AL__------- 
Petition for review filed in Court of Appeals District of Co- 
lumbia Circuit on February 25, 1952. Petition dismissed 
March 5, 1953. 
NATIONAL SERVICE BUREAU, ET AL__-.-_-------------- 
Petition for review filed in Court of Appeals District of 
Columbia Circuit on April 1, 1952. Commission’s order 
affirmed and enforcement granted on November 28, 1952. 
200 F. (2d) 362. 
INDEPENDENT GROCERS ALLIANCE DISTRIBUTING 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on April 3, 1952. Petition denied and Commission’s 
order affirmed April 29, 1953. 203 F. (2d) 941. 
CONSOLIDATED MANUFACTURING CO. ET AL_____---_- 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on April 16, 1952. Commission’s order affirmed and 
enforced October 11, 1952. 199 F. (2d) 417.. 
CONTAINER MANUFACTURING CO. ET AL______-__-__- 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on April 16, 1952. Commission’s order affirmed and 
enforced October 11, 1952. 199 F. (2d) 417. 
SUPERIOR PRODUCTS'ED Alvida eee ees 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on April 16, 1952. Commission’s order affirmed and 
enforced October 11, 1952. 199 F. (2d) 417. 
DE JAY STORES) IN @#thasy see 2 el a od aes 
Petition for review filed in Court of Appeals for the Second 
Circuit on May 23, 1952. Petition denied and compliance 
directed December 30, 1952. 200 F. (2d) 865. 
GEN-O-PAK ‘CO? 24. 23h. Aaobeiitso)) eth Sh eee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on May 28, 1952. Petition denied and enforcement 
granted November 20, 1952. 200 F. (2d) 39. Petition for 
Writ of Certiorari filed in Supreme Court on March 9, 1953. 
Petition denied April 27, 1953. 738. Ct. 832. 
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TABLE OF COURT CASES IN VOLUMES 1-48, INCLUSIVE ' 


Abbreviations: S.C.=U. S. Supreme Court; ©. C. A.=Circuit Court of Appeals, now Court of Appeals, etc. 
(C. A.); 8S. C. of D. C.=Supreme Court of the District of Columbia (changed on June 25, 1936, to District 
Court of the U.S. for the District of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) 
D. C.=U. 8. Court of Appeals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the 
District of Columbia); D. C.=District Court. Hyphenated numbers refer to volume and page of the 
F. T. C. Reports, the number preceding the hyphen denoting the volume, the numbers following, the 
page. Citations suchas1S. & D.—,28.&D—,38.&D-—,or48. & D>, refer respectively to the 
volume and page of the four volumes of Commission publications entitled “Statutes jand Decisions— 
Federal Trade Commission, 1914-1929,” “Statutes,” etc., “1930-1938,” “Statutes,” etc., ‘*1939-1943,” and 

Statutes,” etc.,“1944-1948,” in which are published Commission court decisions for said periods. 


Ace Auto Supply Co., The, et al.__________- (C. C. A.) 32-1891; 38. & D. 375. 

Adolph Kastor & Bros., Inc__...__._------- (C. C. A.) 837-818; 3S. & D. 612. 
138 F. (2) 824. 

mdVancerPamt) COL ce. soe ten eee cee (C. C. A.) “Memoranda,” 20-739. 

A, E.Staley’ Mfg. Co. et alos. 222 --sc2--- (C. A. A.) 86-1126; 3S. & D. 556; 
135 F. (2d) 4538; 144 F. (2d) 221; 324 39-677; 4 8. & D. 250; (S. C.) 

U. S. 746; (65 S. Ct. 971). 40-906; 458. & D. 346. 

Aetna Portland Cement Co. et al_.-.---__- (C. C. A.) 48-1101; 48. & D. 510; 
157 F. (2d) 533. 45-1063; 4S. & D. 765. 

Alberty vA dat eeu sas Ve are Ste ne et sb (C. C. A.) 832-1871; 3S. & D. 358. 
118 F. (2d) 669. 

Albert yaretralse 92,26 = Aue key 8 ee es (C. A. of D. C.) 46-1453. 
182 F. (2d) 36. 

‘Alexander Hil, @omwee ces et (C, A.) 48-1710. 
193 F. (2d) 495. 

Algoma Lumber Co. et al.?____-.---------- (C. C. A.) 16-657; 2S. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 17-669; 2S. & D. 221; (S. C.) 

U.S. 67; (548. Ct. 315). 18-669; 2S. & D. 247. 

Allen B., Wrisley Co. etal. _......-.------- (C. C. A.) 31-1815; 38. & D. 250. 
113 F. (2d) 437. 

Alle-Rhume Remedy Co., Inc., et al_------- (C. C. A.) 30-1613; 3S. & D. 170. 

Alliedvbaper Vill sere ae see eee oe re (C. C. A.) 44-1532; 48. & D. 751. 
168 F. (2d) 600. 

Allied Pharmacal Co., Inc., etc_.----------- (D. C.) 31-1905; 38. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C.C. A.) 38-919; 48. & D. 214. 
Loughran et al.) 
143 F. (2d) 481. 


1 Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have been 
there reported. Such cases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled ‘‘Statutes and Decisions—1914-1929,”” 
“Statutes and Decisions—1930-1938,” “Statutes and Decisions—1939-1943,” and “‘Statutes and Decisions— 
1944-1948,’ which also include cases here involved, for their respective periods, 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was not a party. As 
above noted, they are respectively referred to as 1S. & D.— and 28. & D.—. For ‘‘Memorandum of Court 
Action on Miscellaneous Interlocutory Motions” during the period covered by the second compilation, 
namely 1930-1938, see said compilation at page 485 et seq. 

4 For interlocutory order of lower court, see “Memoranda,” 29-1966 or 2 S. & D. 487. 
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Aluminumi@onomAmencaes-— ss ees= == aes (C. C. A.) 5-529; 1 8S. & D. 215, 
284 Fed. 401; 299 Fed. 361. 7-618;18S. & D. 260. 

INTER hiro Oops Ses se S58 oe 55 (C. A. C.) 44-1451; 458. & D. 667. 

Amiber-lcar(VVard oe Wier) 2. oo eee ae (C. C. A.) 21-1223; 2S. & D. 329. 

AC Viclueamtaisomet alee: seas seen es ee (C. C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 2S. & D. 439; 31-1828; 

38. & D. 261. 
American Army and Navy Stores, Inc__----- (C. A. for D. C.) 23-1392; 28. & D. 
358. 

/nnesacnn (Onin bl Coes Sees ee ees Se (C. C. A.) 27-1683; 2S. & D. 467. 
97 F. (2d) 1001. 

American Chain & Cable Co., Inc., et al__--- (C. C. A.) 38-825; 4 8. & D. 99, 
139 F. (2d) 622; 142 F. (2d) 909. 896;45S. & D. 186. 

American: Colleges euiallae ms ree aie (C. C. A.) 30-1674; 38. & D. 222. 

Aseria IDRIS Choisy) sos See eee eS (C. C. A.) 40-930; 4S. & D. 371; ° 
149 F. (2d) 608. 43-1198;48. & D. 604. 

American Field Seed Co. et al_.-_---------- (C. C. A.) 30-1648; 3S. & D. 200. 

American Medicinal Products, Inc.,etal__.. (D. C.) 30-1683; 3 S. & D. 230; 
136 F. (2d) 426. (C. C. A.) 836-1167; 3S. & D. 591. 

American Snufl .Coss_ 42-23. 2. 5. 222. a— (C. C. A.) 18-607; 2S. & D. 68. 


38 F. (2d) 547. 
American Steel and Wire Co. of N.J., The, (C.C. A.) 34-1862; 35S. & D. 491. 
et al. 
American Steel and Wire Co. of N.J., U.S.v_ (D.C.) 438-1241; 48. & D. 822. 
American Television Institute, Inc., U.S.v_. (D.C.) 36-1175; 358. & D. 735. 
Ween ANC) oC COs assesses (D. C.,) 5-558; 1,58.;& Ds 239; (S. 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. C.) 7-599; 1S. & D. 341; (C. C. 
336); 9 F. (2d) 570; 274 U. S. 548 A.) 9-653; 1S. & D. 438; (S. C.) 
(47S. Ct. 663). 11-668;18. & D. 615. 
Americana, COrpe te sa. n tee (C. C. A.) 46-1485. 
America’s Medicine, ete. (Harry S. Benham)_ (D. C.) 29-1629; 358. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, (C.C. A.) 34-1789; 38S. & D. 426. 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. (D.C.) 29-1637;35S. & D. 649. 
Jenkins et al.). 


A: PAWaPapernCos ine =st fp Bea ene (C. C. A.) 40-921; 4S. & D. 361; 
149 F. (2d) 424; 328 U. S. 193 (66 S. (S. C.) 42-909; 4 S. & D. 488; 
Ct. 932). (C. C. A.) 48-1222; 4 8. & D. 
626; 44-1455; 458. & D. 671. 
Ardelle, Inc., Helen...-....-.-.-.._...... (C.C. A.) 28-1894°3'8, & D. 59. 
101 F. (2d) 718. 
Arden lnc. Mlizabet one t alee a= ane (C. C. A.) 42-916;48. & D. 490. 
156 F. (2d) 1382. 
Arkansas Wholesale Grocers Ass’n__________ (C. C. A.) 11-646;18. & D. 593. 
18 F. (2d) 866. 
Armand Co. sine 160) ae eee (C. C, A.) 21-1202; 2 8. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 973. 22-1155;258. & D. 352. 
Armour: & Co:2_ See ee ee (C. C. A.) “Memorandum,” 20-745. 
Armstrong Cork’ Co. eualeese eee eee (C. C. A.) 46-1419. 
176 F. (2d) 974. 
Army and: Navy, Trading Co. .sc< a2b cease Su (C. A. of D. C.) 24-1601; 2S. & D. 
88 F. (2d) 776. 374, 


3 Interlocutory order. See also1S. & D. 721. 
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ArmoldéStone; Co.493%_22_£3.23. 533 ~ -esfaers (C. C. A.) 15-606; 2°S. & D. 123. 
49 F. (2d) 1017. 

Aronberg, Earl (Positive Products Co., ete.). (D. C.) 29-1634; 3 8S. & D. 528; 
132 F. (2d) 165. (C. C. A.) 85-979; 3S. & D. 647. 

Aron Morris, et al. (Globe Printing Co.)--._. (D. C.) 36-1130; 3S. & D. 560. f 
50 F. Supp. 289. 


Arrow-Hart & Hegeman Electric Co______- (C. C. A.) 17-658, 683; 2S. & D. 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 211, 233; (S. C.) 18-691; 2S. & 
587 (54S. Ct. 532). D. 267. 
Artionony @orp6s-2 -eract 4s 2 Y)i...=.- (C.A.A.) 18-680; 2S. & D. 256. 
69 F. (2d) 36. 


Artloom Corp ». National Better Business (D. C.) footnote, 15-597. 
Bureau, et al. 
48 F. (2d) 897. 
Artray@osmeticss Ineo. 26 £4 oc) J3s_._ 2 (C, C. A.) 46-1430. 
Associated Laboratories (Milton Irwin et (C. C. A.) 38-906; 4S. & D. 198. 
al.). 
143 F. (2d) 316. 
Associated Laboratories, Inc__.--.-------- (C. C. A.) 41-423; 4S. & D. 395. 
150 F. (2d) 629. 
Associated News Photographic Service, Inc., (C. C. A.) 35-978; 38. & D. 527. 
et al. 
Atlantic & Pacific Tea Co., The Great __~_- (C. C. A.) 29-1591; 3 S. & D. 146. 
106 F. (2d) 667. 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897; 3S. & D. 696. 
man). 


Automatic Canteen Co. of America__--___- (C. A.) 48-1738. 
194 F. (2d) 483. 

LMR SEIN CORE ae ast ne See eee (C. C. A.) 30-1667; 3S. & D. 216. 

Aviation Institute of U. 8. A., Inc-_------ (C. A. of D. C.) 21-1219; 2S. & D. 

326. 

Ayer, Harriet Hubbard, Inc.6._._2_------- (C. C. A.) 10-754; 18. & D. 569. 
15 F. (2d) 274. 

Balditt.ivene, b.(Chltof@ot)e 235 (D. C.) 31-1894; 38. & D. 694. 

Balime mr a ulise set Ae te eee k= (C. C. A.) 11-717; 18. & D. 666. 
23 F. (2d) 615. 

Baltimore. GrainiCo: étialz-<2t_t@ ........- (D. C.) 5-578; 1S. & D. 254; 
284 Fed. 886; 267 U. S. 586 (45 S. Ct. (S. C.) 8-632; 1S. & D. 408. 

461). 

Baltimore Paint & Color Works, Inc__----- (C. C. A.) 14-675; 28. & D. 75. 
Al F. (2d) 474. 

Baracer-Webster (Co!lat£_. 2. 3-232--.-=.. (C, C. A.) 26-1495; 2S. & D. 484. 


95 F. (2d) 1000. 
Barber, Hiram (Motor Equipment Specialty (D. C.) 36-1174; 38. & D. 734. 


Co.), U.S. ». 
IBAsiceeroductsi@O.- 322-2 sos Saco ee (D. C.) 3-542; 158. & D. 876. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd_--------- (C. C. A.) 21-1220; 2 8. & D. 327. 
Bavika@iears gn Coss en sas ae oe (C. C. A.) 14-679 (footnote), 708; 
28-1958, 3 8. & D. 110; 29-1574; 
Bish fea De IGE 


4 For interlocutory order, see ‘‘Memoranda,” 28-1965 or 28. & D. 485. 
5 For interlocutory matter, see ‘‘(Memoranda,’’ 28-1968 or 2S. & D. 489. 
¢ For interlocutory order, see ‘“Memoranda,”’ 20-744 or 18. & D. 720. 


XXVI FEDERAL TRADE COMMISSION DECISIONS 


Bazelon, Mitchel A., et al. (Evans Novelty (C. C. A.) 34-1806; 3S. & D. 441. 
Co. etc.). 


Bear Mill Manufacturing Co., Inc--------- (C. C. A.) 27-1685; 28. & D. 468. 
98 F. (2d) 67. 

Beech-Nut'Packing( Cover: o_o) 32-28 (C. C. A.) 2-556; 1S. & D. 54; 
264 Fed. 885; 257 U. S. 441 (42S. Ct. (S. C.) 4-583; 18. & D. 170. 

150). 

Belmont Laboratories, Inc_-_-------------- (C. C. A.) 28-1941; 3S. & D. 97. 
103 F. (2d) 538. 

Bene&:Sons;inc.;: John=2: 2. £2 -5_s-5 525 (C. C. A.) 7-612; 1S. & D. 354. 


299 Fed. 468. 
Benham, Harry S. (America’s Medicines, (D. C.) 29-1629; 3S. & D. 642. 
etc.). 


Benham, Leland F. (The Zelle Co.)_-_-_--- (D. C.) 29-1631; 38. & D. 644. 
Benton Announcements, Inc_------------- (C. C. A.) 35-941; 38. & D. 945. 
130 F. (2d) 254. 
Berkey & Gay Furniture Co. et al___-_-___ (C. C. A.)-14-679; 28. & D. 91. 
42 F. (2d) 427. 
Berry Seed ‘oz etialsos® i set. 224 _2eses- (C. C. A.) 30-1649; 3 S. & D. 201. 
104 F. (2d) 1012. 
Bethlehem Steel Co____------------------ (D. C.) (S. C. of D. C.) footnote, 
3-543. 
Biddle Purchasing Co., et al___.---------- (C. C. A.) 26-1511; 28. & D. 447; 
96 F. (2d) 687; 117 F. (2d) 29. 32-1840, 1867; 3 S. & D. 331, 
354; 33-1796; 3S. & D. 391. 
Blackstone Studios, Inc., et al___.__-_-__--- (C. C. A.) 35-978; 3S. & D. 527. 


Block, Sol., et al. (Rittenhouse Candy Co.). (C. C. A.) 26-1497; 2 8. & D. 436. 
Blumenthal, Sidney, et al. (Rittenhouse (C. C. A.) 26-1497; 28S. & D. 436. 
Candy Co.). 


Bob Hofeller Candy Co___.--__----.----. (C. C. A.) 22-1138; 2S. & D. 338; 
82 F. (2d) 647. 34-1842; 38. & D. 473. 

Bockenstetteetial us fh eet ode ee ee (C. C. A.) 36-1106; 3 S. & D. 539; 
134 F, (2d) 369. 41-449. 


Bond Crown & Cork Co 
176 F. (2d) 974. 


Stites ha eee (C. C. A.) 46-1419. 


BonrtaiComn they etralese =e eee (C. C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910. 31-1834; 3S. & D. 267. 

BorkaVifcACox-Ine) rewolee ees see (C. A.) 48-1756. 
194 F. (2d) 611. 

Boulevard Candy,@o2222_ 02.44. o2) eee ee (C. C. A.) 35-955; 3S. & D. 507. 

Bounjoisine=tetral eae ee ee ee (C. C. A.) 27-1706; 2 8S. & D. 475. 

Boyeris' Candy- Weett-ds2 2-22. Se eee (C. C. A.) 34-1857; 3S. & D. 487. 
128 F. (2d) 261. 

Brachi& Song, H.Wekil bak: Tatil)» ie (C. C. A.) 29-1577; 3S. & D. 133. 

Bradley, James; Joass an ae ae eS ee (C. C. A.) 12-739; 1 8. & D. 700. 
31 F. (2d) 569. 

Brady: Co. 4 W3 Fienet alae o = es ee (C, A.) 48-1770. 

Branch? JosephiGeasetes ees ee ee (C. C. A.) 38-857; 4S. & D. 187. 
141 F. (2d) 31. 

Breakstone, Samuel 8_____--______________ (C. C. A.) “Memoranda,” 20-745. 

Brecht: Candy Cox: tet ieee ole (C. C. A.) 25-1701, 2S. & D. 418. 


92 F. (2d) 1002. 


' For order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or 18. & D. 189. 
§Interlocutory order. See 15S. & D. 722. 
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Brewer & Sons, Chas. A__...__.____..___. (C. C, A.) 48-1182; 4 S. & D. 588, 
158 F. (2d) 74. 
Bristol-Myers Co__._._...-..---_-.--.--. (C. A.) 47-1749. 


185 F. (2d) 58. 
Broudo, Louis, et al. (Globe Printing Co.).. (D. C.) 36-1130; 3S. & D. 560. 
50.F. Supp. 289. 


Brown-® Haley 5 Setd. 0 oD 2c sscccca (C. C. A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 
Brown Fence & Wire Co____.__-__-_____- (C. C. A.) 17-680; 2S. & D. 230. 
64 F. (2d) 934. 
Bruning Co., Inc., Charles, et al.____.____- (C. C. A.) 34-1865; 38-840; 458. & 
142 F. (2d) 321. DAZ 
Buchsbaum w iC0;, 0-22 + ee kee tee ae ee (C. C. A.) 42-876; 48. & D. 449; 
153 F. (2d) 85; 668. Ct. 1016; 160 F. (S. C.) 42-908; 45S. & D. 482; 
(2d) 121. (C. C. A.) 48-1217; 48. & D. 621. 
Bundy, Robert C. (The Jackson Sales Co.)_. (C. C. A.) 33-1819; 3S. & D. 417. 
Bunte' Brothers, Incs== /2£_.-2_.2) 2. kee (C. C. A.) 28-1959; 38. & D. 111; 
104 F. (2d) 996; 110 F. (2d) 412; 312 30-1650; 3S. & D. 202; (S. C.) 
U.S. 349 (61 S. Ct. 580). 32-1848; 3S. & D. 337. 
Butterick Co. et al.9________--__--- 2 ee (S. C. of D. C.) footnote, 3-542; 
4 F. (2d) 910. 18. & D. 722; (C. C. A.) 8-602; 
18. & D. 378. 
Butterick Publishing Co. et al__....______- (C. C. A.) 23-1384; 28. & D. 359. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727; 3S. & 


(John Petrie), U.S. v. D. 723. 

Caldwellelney DriweBi2c 20) 22) se cccecs (C. C. A.) 30-1670;3 S. & D. 218. 
111 F. (2d) 889. 

California Lumbermen’s Council et al_-.-- (C. C. A.) 28-1954;3 S. & D. 106; 
103 F. (2d) 304; 104 F. (2d) 855; 115 F. 29-1568; 3S. & D. 125; 31-1870; 

(2d) 178. 3S. & D. 298. 

California Rice Industry_-_...-..--------- (C. C. A.) 28-1912; 3S. & D. 74; 
102 F. (2d) 716. 33-1779; 3S. & D. 376. 

@allavhants Cometaleome een eeeee= se es = (C. C. A.) 44-1429; 48. & D. 644. 
163 F. (2d) 359. 

Candymasters; Inctetets i 24 232 ce ccede (C. C. A.) 34-1807; 3S. & D. 443. 

CWannelatOik Core. 2a. sae a5 oe eles (C. C. A.) 4-542; 18. & D. 136. 
274 Fed. 571. 

@annon eens oe ee eons (C. C. A.) footnote, 11-677; 18. & 
19 F. (2d) 823. D. 1106. 

Canterbury Candy Makers, Inc-_-__------ (C. C. A.) 28-1894; 38. & D. 59. 
101 F. (2d) 718. 

Canute’ Cow) #12 eh Aho B50) ee es (C. C. A.) 45-1074. 

Capital Drug Co. (Max Caplan) _-_-_------- (D. C.) 31-1900; 3S. & D. 699. 

Canon Water Cojct ale 2-545. -55--25--- (C. C. A.) 29-1611; 3S. & D. 162. 
107 F. (2d) 516. 

Cardinal Co., The (Charles L. Klapp)------ (D. C.) 29-1639; 38. & D. 651. 

Carey Mfg. Co., Philip, et al_-_----------- (C. C. A.) 12-726; 18S. & D. 687. 
29 F. (2d) 49. 

CariaviGoseural 22 -o sce e scene eek (C. C. A.) 42-897; 48. & D. 470. 
153 F. (2d) 493. 

Carpentier, Dr. Emile, U. 8. v_-.-....----- (D. C.) 38-936; 4S. & D. 816. 


* For interlocutory order, see ‘Memoranda,’ 20-743 or 18. & D. 716. 
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Carter Carburetor Corp. 2-0. /23--.----- _ (C. C..A.) 31-1793; 3 8. & D232. 
12 BS (2d)! 722: 
Carter Products, Inc. et al._12.+4-.------_(C. A.) 47-1788. } 


186 F. (2d) 821. 
Casey Concession Co. (Louis Keller et al.)_. (C. C. A.) 35-970; 3 S. & D. 520. 
132 F. (2d) 59. 


Cassoff, @L.oF2..L02f.8¢-L4.. jo Te % oh SR aD _.(C. C. A.) 13-612; 2S. & D- 72. 
38 F. (2d) 790. 

Cement Instituteretialt_ ¢ % —O Ss=.----2- _ (C, C. A.) 48-1101; 48. & D. 510; 
157 F. (2d) 533; S25 U: Ss. eee Nie Ct. (S. C.) 44-1460; 48. & D. 676; 

793). (C. C. A.) 45-1063; 48. & D. 765. 

Century Metalcraft Corpses: -2£--222----- (C. C. A.) 30-1676; 3S. & D. 224. 
112 F. (2d) 443. 

Certane Coetial- UsSi0n2) 6) ...- jis... (D. C.) 37-837; 3.8. & D. 737. 

CeB.«Péasé Copetialte 223 3. (C. C. A.) 38-840; 48. & D. 117. 


142 F. (2d) 321. 
Chamber of Commerce of Minneapolis et or 10_(C. ©. A.) 4-604; 158. & D. 193; 
280 Fed. 45; 13 F. (2d) 673. 10-687; 18. & D: 502. 
Chanel PInoeetea FS Ohare. once (C. C. A) 32-1866; 3S. & D. 353. 
Chapman Health Products Co., The, et al___ (D. C.) 30-1867; 38. & D.-654. 
Charles Bruning Co., Inc., et al:_----.---- (C. C. A.) 34-1865; S. & D: 494; 


142 F. (2d) 321. 38-840; 48. & D. 117. 
Charles N. Miller Co_...£2.-023------... (C. C. A.) 27-1678; 2S. & D. nC 
97 F. (2d) 563. 

Charles of the Ritz Dist. Corp_.--+__.---- . (C. C. A.) 39-657; 48. & D. 226. : 
143 F. (2d) 676. ; : 
Chas. A. Brewer & Sons__._-_-.---------- (C. C, A.) 48-1182; 458. & D. 588. 
158 F. (2d) 74. 
Chase & Sanborn (Moir, John, et al.)4#___2_ (C. C. A.) 10-674 18S. & D. 489; ° 

12 F. (2d) 22. 
Chase CandyiCo_ 282.4 #8 Pe (C. C. A.) 26-1499; 2S. & D. 437. 
97 F. (2d) 1002. ) 
Cherry; Albertts. 2 :ettt.te. 22s (C. C. A.) 33-1780; 38. & D. 377. 


121 F. (2d) 451. 
Chesapeake Distilling & Distributing Co__.. (D. C.) 32-1909;3 S. & D. 727. 


Chicaco-Pontraiti@onte FA se (C. C. A.) 8-597; 18. & D. 373.: : 
4 F. (2d) 759. 
Chicago! Silk: Coss w= ee eee (C. C. A.) 25-1692; 28. & D. 410. 


90 F. (2d) 689. 


Chief Statistician, etc. (Michel Lipman, et (C. C. A.) 40-883; 4S. & D. 322. 
al.). 
148 F. (2d) 823. 
Chipman Knitting Mills, ete. »v. F. TC 20 (C, ClA) 2 Sa eOaG- 


©. HowardHiunt: Reni@ole 3) 7s (C. A.) 48-1788. 
197 F. (2d) 273. 
Ginader ViiGch elles (C. C. A.) 38-889; 48. & D. 177. 
141 F. (2d) 1022. aS 
Civil Service Training Bureau, Ine__.-___-_- (C. C.:A.) 21-1197; 28. & D. 306. 


79 F. (2d) 113. 


10 For interlocutory order, see Memoranda,” 20-744 or 1S. & D. 719. 
11 For interlocutory order, see Memoranda,’ 20-744 or 1S. & D. 718, 
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Claire Furnace Co. et al.22_2__-_)__..-_.. (S. C. of D. C.) footnotes 3-543, 

285 Fed. 936; 274 U.S. 160 (47 S. Ct. 4-539; 158. & D. 190; (GC. A. of 
553). is ced BY C) 5-584; 1 S. & D. 259; 
(S. C.) 11-655; 1S. & D. 602. 

Clara Stanton, Druggist to Women-.- cee (C. C. A.) 35-956; 3S. & D. 508. 

; 131 F. (2d) 105. 

Clarke; Frederick At-L Ud. 2. 62) _..22522-(D.-C) 33-1812; 3 S. & D. 406; 
128 F. (2d) 542. (C. C. A.) 34-1859; 3 S. & D. 

c SPAR) 488. - 

ClaytontMarke@iCojetiallse 238. 2K (S. C.) 45-1103. 

*. 386°U. S. 956. 

Clein eMe xii sef alee. me ee (C. C. A.) 32-1868; 3S. & D. 355. 

Clito Co. (Rete Pri Balditt): soos 2b le few -(D. C.) 31-1894; 3 S. & D. 694. 


Colon, Jacob, et al. (E. & J. Distributing (C. A.) 48-1732. 
Co.). - 
193 -F. (2d) 179. 


Concrete Materials Corp_..__-.._____-___ (C. A.) 47-1826. 
' 189. F. (2d) 359. 
Consolidated Book Publishers, Inc.¥3_______ (C. C. A.) 15-637; 2 S. & D. 152, 
53 F. (2d) 942. 485. 
Consolidated Royal Chemical Corp____-_-- (C. A.) 48-1704. 
191 F. (2d) 896. 
Consumers Home Equipment Co., et al____ (C. C. A.) 44-1453; 4 S. & D. 669. 


164 F. (2d) 972. 
Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 29-1621; 3 S. & D. 635. 
ciates). 


Corn Products Refininei@o_ 25 Sss___ == (C. C. A.) 39-664; 4 S. & D. 234; 

144 F. (2d) 211; 324 U. S. 726 (65 S. (S. C.) 40-892; 4 S. & D. 331. 
Ct. 961). 

@GsnernsCandy Com See fou sdb tee (C. C. A.) 25-1708; 2 S. & D. 419. 
92 F. (2d) 1002. 

Cotyine Aetinlnsiore lei a. Saver Jou. (C. C. A.) 34-1832; 3 S. & D. 464. 

Counter Freezer Manufacturers, National (S. C. of D. C.) 22-1137:2 8. & D. 

Association of, et al. 337. 
CoxeSe hae. - 2-seeereet fA 2) i TS (C. C. A.) “Memoranda,” 20-739. 
C@rancer, puss et alee.. MO BLS (C. C. A.), footnote, 20-722; 2 S. 
& D. 291. 

Creamiotawihesti@ottie 2 nook oS (C. C. A.) 10-724; 1 S. & D. 539. 
14 F. (2d) 40. 

Crown Mfrs. Assn. of America, et al_..___-- (C. C. A.) 46-1419. 
176 F. (2d) 974. 

Crown Zellerbach Corp., et al___---------- (C. C. A.) 48-1098; 4 S. & D. 507. 
156 F. (2d) 927. 

Cubberley,- Us’ Siexmele- 2-2 £2) ee (S. C. of D. C.), footnote, 18-663; 

28. & D. 240. 

GurtisabublishinesCoLh_sesu ass... 56 f1 (C. C.-A.) 3-579; 1 8S. & D. 93; 
270 Fed. 881; 260 U.S. 568. (S. C.) 5-599; 1 S. & D. 271. 

Davis, John H., et al. (Normandie Et Cie)_. (C. C. A.) 34-1833; 3 S. & D. 465. 

1B} 10¥01D), Ofer omer ee ere, =o ne ee ea (C. C, A.) 34-1821; 3 8. & D. 455. 


125 F. (2d) 679. 


12 For fina] decree of Supreme Court of the District of Columbia, see footnote, 3-542 et seq., 1S. & D. 190. 
18 For interlocutory order, see ‘‘Memoranda,’’ 28-1966 or 2S, & D, 485, 
4 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or 1S. & D. 720. 
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Dearborn Supply Co--------------------- (C. C. A.) 39-721; 4 S. & D. 303. 


146 F. (2d) 5. 
Deckelbaum, Howard (Sun Cut Rate Drug (D. C.) 31-1888; 3 S. & D. 689. 


Store). 
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Deer, et al. 28-9220 8212S8-6-2 N22 ene (C. C. A.) 41-463; 4 S. & D. 4387. 
152 F. (2d) 65. 
De Forest’s Training, Inc-------- ee ae (C. C. A.y 36-1122 ; 3S. & D. 552. 


134 F. (2d) 819. 

Delco Novelty Co., etc. (Alvin B. Wolf).... (C. C. A.) 36-1135; 3 S. & D: 564. 
135 F. (2d) 564. 
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Powerlumber Co. gihoss see 2 eee (C. C. A.), footnote, 16-684; ‘‘Mem- 
oranda,”’ 20-739. 
ROAR HOT Same Grete sare er ere en er ee (C. C. A.) 34-1790; 3S. & D, 427. 


124 F. (2d) 398. 
Premium Sales Co., ete. (Mitchell A. Baze- (C. C. A.) 34-1806; 3S. & D. 441. 
lon et al.). 


Preparation Training Institute____________ (C. C. A.) 40-877; 4 8. & D. 315. 
Procter: Gamble @o., et ale sees. see (C. C. A.) 10-661; 18. & D. 475. 
11 F. (2d) 47. 


Progressive Medical Co., etc. (Blanche (D.C.) 30-1690;3 58. & D. 656. 
Kaplan). 
Progress Tailoring Co., et al 
153 F. (2d) 103: 
Prostex Co. (George G. Neff)_.._.__-_-_-- (C. C. A.) 32-1842; 3 8S. & D. 332. 
117 F. (2d) 495. 
Pure Silk Hosiery Mills, Inc 


ee = Se (C. C. A.) 42-882; 48. & D. 455. 


Saeaeeemeere ss (C. C. A.) 8-595; 158. & D. 371. 


3 EF. (2d) 105. 

Qe Reiss iisicn © 01852 ee aga me Sele peoee eee ae (C. C. A.) 10-683; 1S. & D. 498. 
12 BF. (2d) 730. 

Quality Bakers of America et al___________ (C. C. A.) 31-1858; 3 S. & D. 287. 
114 F, (2d) 398. 

Queen Anne Candy Co., et al__..._...-__- (C. C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910. 31-1832; 38. & D. 265. 

Queen Chemical Co. (Charles Shrader) _____ (D. C.) 32-1904; 3 S. & D. 718. 

Ralbhor! Commi Capac eee eee eae (C. C. A.) 34-1847; 3 S. & D. 477. 


Radio Wire Television, Inc., of New York (C. C. A.) 31-1882; 3S. & D. 309. 
et al. 


6 For interlocutory order, see ‘‘Memoranda,” 20-744 or 1S. & D. 719. 
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Raladam ois leh (AO 20) 5... (C. C. A.) 14-683; 2S. & D. 81; 
42 F. (2d) 430; 51 F. (2a) 587; 283 (S. C.) 15-598; 2S. & D. 116; 
U.S. 648 (51 8. Ct. 587) ; 123 F. (2d) (C. GC. A.) 33-1820; 388.&D. 417: 
34; 316 U. S. 149 (62 S. Ct. 966). (S. C.) 34-1843; 3S. & D. 474. 
Rand, Howard, et al. (Green Supply Co., (D. C.) 35-958; 3 8. & D. 510. 
etc.). 


Rango Tablet WOM bila SUS) -e ae ea se (D. C.) 40-955; 4S. & D. 819. 

Ray Film Triduistries: Tne, RSF ls Ue ape Sp (C. A.) 47-1843. 
190 F. (2d) 207. 

Raymond bros) Clark Cone t= 2 =e l2s5=) 29 (C. C. A.) 4-625; 1 8. & D. 212; 
280 Fed. 529; 263 U.S. 565 (44S. Ct. (S. C.) 7-594; 18. & D. 336. 

162). 

Real Products Corp., et al_o. 2-2... - (C. C. A.) 25-1685; 2S. & D. 404. 
90 F. (2d) 617. 

Red ce wihite-Corpy,-et. al... ee (C. C. A.) 40-938; 4 8. & D. 379. 


149 F. (2d) 970. 
Redd, Oland D. (Woelfel Studio et al.), (D. C.) 46-1469. 
US 20: 
Reed’s Cut Rate Drug Store, ete. (Lenard (D. C.) 31-1885; 3 S. & D. 686. 
' Gotlieb et al.). 
Reliable Premium House, etc. (Harry Fro- (C. C. A.) 38-893; 4S. & D. 181. 


man). 
Rembrandt Studio (Eugene D. Petrey)___-_- (C. A.) 48-1710. 
Republic Iron & Steel Co -.2-___-_-_ 22 ee (D. C.) (S. C. of D. C.), footnote, 
3-548. 
Research Products Co. (Robert C. Oberlin). (D. C.) 29-1626; 38. & D. 640. 
Retonga Medicine Co., U.S. v-_-_--__---- (D. C.) 38-935; 4S. & D. 815. 
Rex Products Co., etc. (Earl Aronberg).--- (D. C.) 29-1634; 3 8. & D. 528; 
132 F. (2d) 165. (C. C. A.) 35-979; 3S. & D. 647. 
Reynolds Tobacco Co; Rodos 2c ss See (C. A.) 48-1716. 
192 F. (2d) 535. 
Rhodes Pharmacal Co., Inc., et al_--__---- (D. C.) 47-1806; (C. A.) 48-1685; 
(D. C.) 48-1803; 48-1807. 
Ritholy, benjamin 1.et ale 2=-222 2252522 (C. C. A.) 22-1145; 28. & D. 344; 
105 F. (2d) 937. (D. C. of D. C.) 27-1696; 2S. & 


- DD. 475; (C. A. of D. C.) 29-1569; 
3S. & D. 126; 47-1748. 
Rittenhouse Candy Co. (Sol Block et al.)___ (C. C. A.) 26-1497; 2S. & nid 436. 


Redeehneynoluse!opacco! Cn" 2.224 222--5- (C. A.) 48-1716. 
192 F. (2d) 535. 

Tocemionicagteses—— Penton. 2 osc (C. C. A.) 32-1845; 3 S. & D. 335. 
117 F. (2d) 680. 

Opens andy? OUuce n= 6 Meee ease (C. C. A.) 28-1894; 3S. & D. 59. 


101 F. (2d) 718. 
Rogers Redemption Bureau, ete., U. 8. v--- (D. C.) 40-956; 4 8. & D. 820. 
Ron-Al Medicine Co., Dr., ete. (Irving (D. C.) 29-1624;3 8. & D. 638. 
Sofronski). 
Rosenblum, Joseph, et al. (Modern Manner (C. A.) 48-1731. 
Clothes). 
192 F. (2d) 392. 


% For interlocutory order of lower court, see ‘‘Memoranda,”’ 28-1966 or 28. & D, 486. 
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Royal Baking Powder Co.3?_____..-------- (C. C. A.) 4-614; 18. & D. 202, 
281 Fed. 744; 32 F. (2d) 966. 715; (S. C. of D. C.) 11-677, 701; 
1.8. & D. 624, 650, 651, 703; 

(C. A. of D. C.) 12-740; 158. & 


D. 701. 
Royal Milling Co., et al.38.__.._2.-_------ (C. GC. A.) 16-679; 2S. & D. 180; 
58 F. (2d) 581; 288 U.S. 212 (53S. Ct. (8. C.) 17-664; 2S. & D. 217. 
335). 
R. T. Vanderbilt Co., Inc. et al., U. S. v-__. (D. C.) 38-935; 48. & D. 815. 
Ube Oise One 4 teak fay een o> ey ee (C. A.) 47-1838; 48-1699; (S. C.) 


189 F. (2d) 898; 191 F. (2d) 294; 72S. 48-1771. 
Ct. 800; 348 U. S. 470. 
Ryan Candy Co. (Southern Premium Man- (C. C. A.) 22-1143; 2S. & D. 342. 
ufacturing Co., etc.). 
83 F. (2d) 1008. 


Saksi& (Coss. 22- - eae eo ke ee Soc ee (C. C. A.) 32-1877; 3S. & D. 363. 

SaltsProducersAssan., et: alesere- onc 2. (C. C. A.) 36-1110; 3S. & D. 542. 
134 F. (2d) 354. 

rsa b isle Wkocky Ihe eae ae Sk a eee (C. C. A.) 40-885; 4S. & D. 324; 
148 F. (2d) 378; 155 F. (2d) 1016. 42-921: 4 8. & D. 495. 


Sanders, Peter, et al. (The Perfect Recon- (C. C. A.) 32-1891; 38. & D. 375. 
ditioned Spark Plug Co.). 


Havage Wandy Oo. Se. ee re ee (C. C. A.) 25-1705; 28. & D. 421. 
92 F. (2d) 1003. : 
S. Buchsbaum iéeCoew® = <6 26. ses ee (C. C. A.) 42-876; 48. & D. 449; 
153 F. (2d) 85; 66 S. Ct. 1016; 160 F. (S. C.) 42-908; 4 S. & D. 482; 
(2d) 121. (C. C. A.) 48-1217; 458. & D. 621. 
Schachnow, Jacob (Modern Hat Works)____ (C. C. A.) 32-1875; 3S. & D. 361. 
Scientific Manufacturing Co., Inc., et al____ (C. C. A.) 34-1793; 3S. & D. 430. 
124 F. (2d) 640. 
ScotehsWoolensMilles =. 95 — se (C. C. A.) 44-1429; 48. & D. 644. 
Screen Broadcast Corp., et al_..______-__- (C. C. A.) 38-890; 4S. & D. 178. 
Sea, Island* Thread Co.,‘Ine. co. +425--.5-_- (C. C. A.) 11-705; 1S. & D. 653. 
22 F. (2d) 1019. 
Sealpax Co. (Oppenheim, Oberndorf & (C. C. A.) 9-629;15S. & D. 409. 
Co.) 39 
5 F. (2d) 574. 
Bears, Roebuck & Gos 2.--4. 45s. 22. (C. C. A.) 1-562, 2-536; 1S. & D. 
258 Fed. 307. 36. 
Sebrone .Co;; etalk .s5_ 4 S52 = ce _ (C. C. A.) 36-1142; 3 8. & D. 570. 
135 F. (2d) 676. : 
Segal Lock & Hardware Co., Inc., et al_____ (C. C. A.) 39-690; 4 8S. & D. 266. 
143 F. (2d) 935. 
Segal-Opticalj Cow a=aceeace ss5- =~. - (C. C. A.) 38-867; 4 8. & D. 150. 


142 F. (2d) 255. 


37 For interlocutory order in proceeding terminating in decision in 281 Fed. 744 (4-614), see “Memoranda,” 
20-743 or 1S. & D. 715. 

For memorandum of decision of the Supreme Court of the District of Columbia, declining to grant a 
supersedeas to operate as an injunction against Commission, pending appeal, and final decree dismissing 
plaintiff’s bill on Noy. 15, 1927, see “Memoranda,” 20-742 or 1S. & D. 651. 

For order of Supreme Court of the District of Columbia on May 17, 1929, denying company’s petition 
for writ of mandamus to require certain action of Commission re certain affidavits and motions, see ‘“Mem- 
oranda,’’ 20-742 or 1S. & D. 703, 704. 

33 For interlocutory order of lower court see ‘‘Memoranda,”’ 28-1966 or 2S. & D. 486. 

% For interlocutory order, see ““Memoranda,”’ 20-743 or 18. & D. 717. 
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WEKOMMOOLD Rel Hes ee eye ee (D. C.) 30-1705; 3 8. & D. 669. 
Shade Shop, etc., Alfred Klesner doing busi- 


ness under catch of, see Klesner, Alfred. ; 
shakespegrer©o. cs een mrs eee os ee (C. C. A.) 15-609; 2 S. & D. 126. 


°50 F. (2d) 758. 
Shapirovewialliam (epee ey eek (C. C. -A.) 85-978; 3 8. & D. 527. 
Shatheld Silver Co. Ines2—.- 20-20 ee (C. C. A.) 27-1689; 2S. & D. 472; 
98 F. (2d) 676. 31-1826; 3S. & D. 260. 
Sherry’s Cut Rate Drug Co., Inc______-__- (D. C.) 31-1908; 3 8. & D. 701. 
Sherwin et al. v. U. S. (Lee, U.S. v.)____2_- (D. C.); (C. C. A.) footnote, 6-559; 


290 Fed. 517; 297 Fed. 704 (affirmed, 18S. & D. 1046, 1065, 
' 268 U.S. 369); 45S. Ct. 517.° ~~~ 


Shrader, Charles (Queen Chemical Co.)____ (D. C.) 32-1904; 3S. & D. 718. 
Shupe- Williams Candy Co__-_.--_-----_-- (C. C. A.) 29-1584; 3S. & D. 139. 
106 F. (2d) 962. 
Sieceli Con Jacobian ona Se Ese (C. C. A.) 39-714; 4 8. & D. 294; 
~ ‘150 F. (2d) 751; 327 U.S: 608 (66S: Ct. 41-449; 4 §. & D. 422; (S. C.) 
758). 42-902; 48. & D- 476: 
Sifers Confection Co. (H. I. Sifers, etc.)__.. (C. C. A.) 22-147;28. & D. 346. 
84 F. (2d) 999. 
Signode Steel Strapping Co_-_-_---__--_~- (C. C. A.) 35-960; 3S. & D. 511. 
132 F. (2d) 48. 
SilverCos@ wore. sos r ee ede we me Se eS (C. C. A.) 6-559, 608; 1S. & Dn 
289 Fed. 985; 292 Fed. 752. 278, 327. 
Silverman & Associates, J., ete__-_-_----+- (C. C. A.) 39-704; 4 8. & D. 283; 
145 F. (2d) 751; 148 F. (2d) 823. 40-883; 48. & D. 322. 
Sinclar menninguCo en ses =. sae nee ee (C2Ce As) 4-552" PSs D145 
276 Fed. 686; 261 U. S. 463 (43 S. Ct. (S. C.) 6-587; 1S. & D. 306. 
450). 
Smith, A. E., et al., and Electric Bond and (D. C.) 13-563; 1 8. & D. 709; 
Share Co. 17-687; 2S. & D. 191. 


34 F. (2d) 323; 1 F. Supp. 247. 
Sofronski, Irving (Dr. Ron-Al Medicine Co., (D. C.) 29-1624; 3S. & D. 638. 
etc.). 
Southern Hardware Jobbers Assn___------- (C. C. A.) 6-597; 1S. & D. 316. 
290 Fed. 773. 
Southern Premium Manufacturing Co., ete. (C. C. A.) 22-1143; 28. & D. 342. 
(Ryan Candy Co.). 
83 F. (2d) 1008. 


Southgate Brokerage Co., Inc_-_-----.----- (C. C. A.) 41-480; 4 S. & D. 408. 
150 F. (2d) 607. 

Sowled a Met ots eee ee ee (D. C.) “Memoranda” 20-740. 

Spicer, William Edgar, et al____.__-------- (C. C. A.) 39-693; 4 S. & D. 270. 

Stadley, Nolan B. (Sterling Appliance Co.)_ (D. C.) 32-1896; 38. & D. 712. 

Staleve Nite ConA gh eigdlie aan (C.-C. A.) 36-1126; 38. & D. 556; 
135 F. (2d) 458; 144 F. (2d) 221; 324 39-677; 4 8. & D. 250; (S. C.) 

U.S. 746; (65 S. Ct. 971). 40-906; 48. & D. 346, 795. 
Siandacovbrandds [NC 2= ee eee = = (C. A.) 47-1831. 


189 F. (2d) 510. 
Standard Container Manufacturers’ Asso- (C. C. A.) 32-1879; 35. & D. 364. 
ciation, Inc., et al. 
119 F. (2d) 262. 
Standard Distributing Co. (Philip Harry (C. C. A.) 34-1863; 3 8.:& D. 492; 
Koolish et al.). 35-944; 38. & D. 497. 


129 F. (2d) 64. 
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Standard’ Education Society_---..--------- (C. C. A.) 10-751; 1 8. & D. 567; 
14 F. (2d) 974; 86 F. (2d) 692; 302 U.S. 24-1591; 2S. & D. 366; (S. C.) 
112 (58S. Ct. 113); 97 F. (2d) 513; 25-1715; 2S. & D. 429; (C. C. A.) 
148 F. (2d) 931. 26-1524; 3S. & D. 525; 27-1680; 
35-976; 3S. & D. 603; 40-917; 

48. & D. 357. 


Standard Education Society et al, U.S. v--. (D. C.) 37-810; 45-1151. 
55 F. Supp. 189. 


Standard Oil Co__.....-- fae a eee x (C. C. A.) 45-1091; (S. C.) 47-1766. 
173 F. (2d) 210; 340 U.S. 231 (718. Ct. 
240). 
Standard Oil Co. of New Jersey et al_____-- (C, C. A.) 5-542; 1S. & D. 226; 
282 Fed. 81; 261 U. S. 463 (43 S. Ct. 6-587; 1S. & D. 306. 
450). 
Standard Oil Co., of New York__-________- (C. C. A.) 83-622; 158. & D. 129. 
273 Fed. 478. ' 
Stanley Laboratories, Inc., et al_._.---.--- (C, C. A.) 37-801; 3 S. & D. 596. — 
138 F, (2d) 388. 
Stanton, Druggist to Women, Clara_______. (C. C. A.) 35-956; 3S. & D. 508. 
131 F. (2d) 105. 
Startup-Candy Come! 28 2). eet pee ee (C. C. A.) 28-1951; 38. & D. 106. 
102 F. (2d) 1015. 
Steelco Stainless Steel, Inc., et al__..-_-_-- (C. A.) 47-1809. 
187 F. (2d) 693. 
Steffy, William C., et.al.,,U. S. v2..-----<- (D. C.) 37-835; 3.8. & D. 735. 
Stephen Rug, Mills (Herzfeld, et al.)_..___- (C. C. A.) 38-833; 4S. & D. 109. 


140 F. (2d) 207. 
Sterling Appliance Co. (Nolan B. Stadley)_. (D. C.) 32-1896; 3S. & D. 712. 


Stetson Felt Mills (Dorfman, et al)_.____-- (C. C. A.) 39-700; 48. & D, 278. 
144 F, (2d) 737. 
Stevenson Corp., The, et al....._...---_-- (C. C. A.) 38-1818; 3 8. & D. 411. 


Sun Cut Rate Drug Store (Howard Deckel- (D. C.) 31-1888; 3S. & D. 689. 
baum). 
Supreme Sales Co., etc. (Harry Froman)___ (C. C. A.) 38-893; 4S. & D. 181. 


SweatiCandyaCotes sa. ee (C. C. A.) 30-1682; 3 8. & D. 229; 
112 F. (2d) 168. (D. C.) 35-988; 3 S. & D. 731. — 
Sweets Co. of America, Inc._...._--.-.---- (C. C. A.) 30-1625; 3S. & D. 180; 
109 F. (2d) 296. (D. C.) 35-988; 3S. & D. 732. 
SwiltsenCowae Seem Soe eee ee sees (C. C. A.) 8-616; 1 S. & D. 392; 
8 F. (2d) 595; 272 U.S. 554 (47 S. Ct. (S. C.) 11-629; 28. & D. 575. 
175). 
Tag Manufacturers Institute, et al__....._- (C. C. A.) 45-1105. 
174 F. (2d) 329. 
Temple Anthracite Coal Co_-.-_-...-_-.-- (C. C. A.) 15-616; 2S. & D. 122 
51 F. (2d) 656. 
Tennessee Coal, Iron & Railroad Co_____-- (C. C. A.) 45-1102. 
Texas Co. (Standard Oil Co. of N. Y.)__--- (C. C. A.) 83-622; 18. & D. 129. 
273 Fed. 478. 
Thatcher Vite Cos: 2-2 ee (C. C. A.) 9-631; 1 S. & D. 411; 
5 F. (2d) 615; 272 U.S. 554 (47 S. Ct. (S. C.) 11-629; 1S. & D. 575. 
175). 
ThomasiQuilt; Wactories!e=saeeee eee (C. C. A.) 32-1815; 3S. & D. 310. 


116 F. (2d) 347. 
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Thomsen-King & Co., Inc., et al__-_._____-_ (C. C. A.) 30-1642; 3S. & D. 658; 
109 F. (2d) 516. (D. C.) 30-1692; 3 S. & D. 195. 
Thomson Mig_€o.,. Judson, L.=--=..-.-..- (C. C. A.) 41-489; 4S. & D. 412. 


150 F. (2d) 952. 
Thyrole Products Co, (I. Ralph Weinstock). (D. C.) 30-1722; 3S. & D. 684. 


Toledo Pipe-Threading Machine Co.49______ (C. C. A.) 9-652; 1S. & D. 432 
6 F. (2d) 876; 11 F. (2d) 337. 10-664; 1S. & D. 479. 

LOCGRIDC Ut ast eee ee ees SSS (C. A. of D. C.) 39-711; 4S. & D. 
145 F. (2d) 858. 291. 


Triangle Conduit & Cable Co., Inc., et al... (C. C. A.) 44-1522; 4S. & D. 741. 
168 F. (2d) 175. 


‘Dubular Rivet-cé studs Olga tele (D. C. of D. C.) 34-1786; 3S. & D. 
423. 
Ultra-Violet Products Co’, Inc___________- (C. C. A.) 38-923; 4 S. & D. 219. 
143 F. (2d) 814. 
United Corporation et al.__.-____-_-_---__ (C. C. A.) 30-1659; 3 S. & D. 209. 
110 F. (2d) 478. 
United. Diathermy, Ine-.--2--5. .4---- 2—- (D. C.) 32-1893; 3S. & D. 709. 


U. S. Drug & Sales Co., etc. (Edwin L. (D. C.) 30-1701;3S. & D. 666. 
Leisenring et al.). 


Ul S;-exgrel, Cubberleye not a. ee (S. C. of D. C.) footnote, 18-663; 
28S. & D. 240. 
U.S. ex rel. Mills Novelty Co. et al___.____ (S. C. of D. C.) 22-1137. 
United States Maltsters Ass’n, et al__._____ (C. C. A.) 41-454; 4 8. & D. 428. 
152 F. (2d) 161. : 
United States Steel Corp. et al______-____- (C. C, A.) 40-927; 4S. & D. 367; 
45-1084; 4S. & D. 789. 
US ey Ale Bee OMet cal 8 a2 0 eS (D. C.) 45-1151; 4S. & D. 824. 
U.S. v. American Steel and Wire Co. of N. J- (D. C.) 48-1241; 4 8,.& D.. 822. 
U.S. v. American Television Institute, Inc__ (D. C.) 36-1175; 3 8. & D. 735. 
U.S. v. Atlantic Coast Oil Co. of N. Y., Inc. (D. C.) 46-1469. 
U.S. v. Canadian Ace Brewing Co___-__-_-- (D. C.) 45-1152. 
WeeconGerrane Conetal oo) eo ee (D. C.) 37-837; 3S. & D. 737. 
U.S. v. Chesapeake Distilling & Distributing (D. C.) 32-1909; 3S. & D. 727. 
Co. 
U.S. v. Cornelius P. Van Schaack, Jr. (The (D. C.) 36-1171; 358. & D. 732. 
Ink Co. of America, etc.). 
U. 8. v. Deran Confectionery Co_..-.._---- (D. C.) 30-1729; 3S. & D. 724. 
Uessen Dre wmile Carpentier se. = 5) o = (D. C.) 38-936; 48. & D. 816. 
Wa SsoebimerCandyi Ones nenen enone a (D. C.) 30-1729; 3 8. & D. 725. 
Uns sGellman Brothers. = se 5 soo oe (D. C.) 37-836; 3 8. & D. 787. 
Wao Grr beach Cet. sees. K (D. C.) 39-726; 458. & D. 819. 
U. S. v. Gynex Corp. (Bureau of Hygiene)_. (D. C.) footnote, 34-1869; 35-987; 
38. & D. 731. 
U. S. v. Hamilton-Brown Shoe Co____----- (D. C.) footnote, 26-1495. 
U. S. v. Herbal Medicine Co. et al______--- (D. C.) 38-937; 4 8. & D. 817. 
U. S. v. Hiram Barber (Motor Equipment (D. C.) 36-1174; 358. & D. 734. 
Specialty Co.). 
U. S. v. Holst Publishing Co. et al______--- (D. C.) 30-1728; 3S. & D. 724. 
U. S. v. International Salt Co__...-.------ (D. C.) 45-1075; 4 8S. & D. 779; 
80 F. Supp. 419; 174 F. (2d) 703; 338 (C. C. A. ) 45-1125; (S. C.) 46- 
U.S. 632, 70 S. Ct. 357. 1486; (D. C.) 47-1845. 
U. 8S. v. Irving Roy Jacobson et al__------- (D. C.) 39-725; 4S. & D. 817. 


40 For interlocutory order, see ‘‘Memoranda,”’ 20-743 or 1S. & D. 717. 
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U. 8. v. John Petrie (B—X Laboratories and 


Purity Products Co.). 


(D- C.) 20-1643; 30-1727; 3 S. & 
D. 723. 


Ur S: 02k, & Se slestCoerale sees eee (D. C.) 30-1727; 3 8. & D. 723. 
U. §. v. Klimate-Pruf Manufacturing Co__. (D. C.) 30-1730; 38. & D. 725. 
Weisbrod mii See ee eee (D. C.) 34-1870; 3S. & D. 730. 
U. S. ». Kongo Chemical Co., Inc--_--_------ (D. C.) 39-725; 48. & D. 818. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1951, TO JUNE 30, 1952 


In THE MaTrer oF 


MILTON W. FOLDS, JESSIE D. FOLDS, AND JESSIE MAY 
FOLDS, DOING BUSINESS AS KLEEREX CO. 


MODIFIED ORDER TO CEASE AND DESIST 


Docket 5382. Order, July 6, 1951 


Order modifying prior order of Commission of June 6, 1950, 47 F. T, C. 898, 
in accordance with the opinion and decision of the Court of Appeals for 
the Seventh Circuit on March 23, 1951, in Folds et al. v. Federal Trade 
Commission, 187 F. (2d) 658, and the court’s final decree, which modified 
the Commission’s order by eliminating the prohibition against representing 
that its “‘said product will cause pimples to disappear or constitutes an 
effective treatment for pimples,” and inserting, in lieu thereof, a prohibition 
against representing that application of the preparation “will cause pimples 
to disappear overnight or that the user thereof will have a clear complexion 
the day following its use at night,” and affirmed the order as thus modified. 


Before Mr, Webster Ballinger, trial examiner. 


Mr. B. G. Wilson for the Commission. 
Frank EF. & Arthur Gettleman, of Chicago, Ill., for respondents. 


Moprrrep ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision and supplemental recommended decision of the trial examiner, 
and the exceptions filed thereto, and briefs filed in support of and 
in opposition to the complaint (oral argument not having been re- 
quested) ; and the Commission, having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act and issued its order to 
cease and desist on June 6, 1950; and 

Respondents Jessie D. Folds and Jessie May Folds, surviving co- 
partners of Kleerex Co., having filed in the United States Court of 
Appeals for the Seventh Circuit their petition to review and set aside 
the order to cease and desist issued herein, and that court having 
heard the matter on briefs and oral argument and fully considered 
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the matter, and having, thereafter, on April 18, 1951, entered its final 
decree modifying and affirming, as modified, the aforesaid order to 
cease and desist pursuant to its opinion announced on March 23, 1951: 

Now, therefore, it is hereby ordered, That respondents Jessie D. 
Folds and Jessie May Folds, individually and as surviving copartners 
of Kleerex Co., their officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of a preparation for 
the treatment of pimples known as Kleerex, under that name or under 
any other name, or of any product of substantially the same composi- 
tion as said product Kleerex, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement. 
by means.of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication that the applica- 
tion of said product Kleerex will cause pimples to disappear overnight 
or that the used thereof will have a clear complexion the day following 
its use at night. 

2. Disseminating or causing to be disseminated any advertisement: 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

lt is further ordered, That respondents Jessie D. Folds and Jessie 
May Folds shall, within 90 days after the entry of the aforesaid de- 
cree by the United States Court of Appeals for the Seventh Circuit,. 
file with the Commission a report in writing setting forth in detaik 
the manner and form in which they have complied with this order. 
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In THE MATTER OF 


CONSOLIDATED CIGAR CORP. AND G. H. P. CIGAR CO.,, 
INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (D) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 1 5, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5865. Complaint, Mar. 27, 1951—Decision, July 7, 1951 


“Where a corporate manufacturer and its wholly owned selling subsidiary, en- 
gaged in the sale and distribution of cigars, including their “El Producto” 
brand, directly to many large chain stores and large wholesalers and through 
their branches to thousands of independent retailers and small wholesalers; 

Paid and contracted to pay money, goods or other things of value to or for the 
benefit of some of their customers as compensation for display services and 
facilities furnished by such customers in connection with the processing, 
handling, sale, or offering for sale of their said cigars, without making such 
payments or considerations available on proportionally equal terms to all 
other of their customers competing in the sale and distribution of said 
cigars, in that some customers received nothing; and others, as determined 
by individual negotiations, received different percentages of purchases, or 
varying lump sums; and thus made available such allowances, among others, 
to seven chain-store customers including some of the largest retail and 
retail cigar store chains, and included, among payments therefor, over a 4- 
year period, $10,000 a year in the case of one, and $4,000 in that of another; 
without making available, in any amount, such allowances to thousands of 
other customer chain stores and small independent retailers which com- 
peted with those thus favored: 

Held, That such acts and practices, in the particulars noted, violated subsection 
(d) of section 2 of the Clayton Act as amended. 


Before Mr. Frank Hier, trial examiner. 
Mr. R. EB. Schrimsher for the Commission. 
Maass, Davidson, Levy & Friedman, of New York City, for re- 
spondents. 
ComMPLAINT 


The Federal Trade Commission, having reason to believe that 
the corporations named in the caption hereof, hereinafter designated 
as respondents and more particularly described, have violated and 
are now violating the provisions of subsection (d) of section 2 of the 
Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint 
stating its charges with respect thereto as follows: 
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Paracraru 1. Respondent Consolidated Cigar Corp. is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Delaware with its office and principal place of 
business located at 67-73 West Forty-fourth Street, New York, N. Y. 

Respondent G. H. P. Cigar Co., Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Maryland, with its principal office and place of business 
located at Third and Brown Streets, Philadelphia, Pa. All of its 
capital stock is owned by, and all of its acts and practices are under 
the direction and control of respondent Consolidated Cigar Corp. 

Par. 2. Respondents are now and, since prior to June 19, 1936, have 
been engaged in the business of manufacturing and selling cigars. 
Certain of these cigars are being, and have been sold under the brand 
name El Producto by and through the respondent G. H. P. Cigar Co., 
Inc. Said El Producto cigars were sold directly to many large chain 
stores and large wholesalers and were sold through respondent’s dis- 
tributing branches to thousands of independent retailers and small 
wholesalers. 

Par. 8. In the course and conduct of said business, respondents 
engaged in commerce, as commerce is defined in the Clayton Act as 
amended by the Robinson-Patman Act, having shipped said cigars or 
caused them to be transported from their various plants, and from 
Philadelphia, Pennsylvania, and other places where such cigars are 
stored, to their customers having places of business located in the 
same and other States of the United States and the District of 
Columbia. Said cigars were sold by respondents to said customers 
for resale within the United States. 

Par. 4. In the course of said business in commerce respondents paid, 
and/or contracted to pay, money, goods, or other things of value to 
or for the benefit of some of their customers as compensation or in 
consideration for services and facilities furnished, or contracted to be 
furnished, by or through such customers, in connection with the proc- 
essing, handling, sale, or offering for sale, of said cigars which re- 
spondents manufacture, sell, or offer for sale; and respondents did 
not make, or contract to make, such payments or considerations avail. 
able on proportionally equal terms to all other of their customers com- 
peting in the sale and distribution of said cigars. 

Par. 5. Illustrative of and included among the payments alleged 
in paragraph 4 hereof were the payments of money for display serv- 
ices or facilities in connection with the offering for sale and sale of 
El Producto cigars, hereinafter referred to as display allowances. 
Said display allowances were available from respondents, and re- 
spondents paid or contracted to pay them, upon the following propor- 
tionally unequal terms: 
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Said display allowances were available in some amount to some 
customers, but said allowances were not available to all other and 
competing customers in any amount. 

As to those customers to which said allowances were available in 
some amount, the amounts were different percentages or proportions 
of the dollar amount of purchases among competing customers, the 
amounts paid in some cases being predetermined as different per- 
centages of purchases, and in other cases being lump sums, the amounts 
in each case being arbitrarily determined in individual negotiations 
with individual customers. 

The display services or facilities furnished by said customers to 
which said display allowances were available in some amount, were 
indeterminate in number, kind, and amount, they being, like said dis- 
play allowances, arbitrarily determined in individual negotiations 
with individual customers. 

Par. 6. Included among the customers receiving display allowances 
from respondents in the manner alleged in paragraph 5 hereof were 
seven chain-store customers, including some of the largest chain retail 
drug stores and chain retail cigar stores. Said customers received said 
display allowances in each of the years 1946 to 1949, inclusive. One 
such customer received $10,000 and another received $5,000 in each of 
those years. 

Said display allowances were not available in any amount to thou- 
sands of respondents’ other customers, including chain stores and 
small independent retail stores, many of which compete with said 
chain-store customers that received display allowances. 

Par. 7. The acts and practices of the respondents as above alleged 
violate subsection (d) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act (U.S.C. title 15, sec. 13). 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 7, 1951, the initial 
decision in the instant matter of trial examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act approved June 19, 1936 (15 U.S. C., sec. 13), 
the Federal Trade Commission on March 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon Consolidated 
Cigar Corp., a corporation, and upon G. H. P. Cigar Co., Inc., a cor- 
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poration, charging them with violation of subsection (d) of section 2 
of said act as amended, and fixing May 15, 1951, as the time for hear- 
ing on the charges in said complaint. On May 14, 1951, respondents 
filed their joint answer, admitting, for the purposes of this proceed- 
ing only, all the material allegations of fact set forth in said com- 
plaint, except two, to which respondents admitted the facts to be 
slightly different than alleged, and counsel in support of the complaint 
agreed that the facts stated in said answer were the facts. Said an- 
swer waived the filing of proposed findings and conclusion and all 
intervening procedure and further hearing as to the facts but reserved 
the right to appeal under rule X XIII of the Rules of Practice of the 
Commission. 

The initial hearing set in the complaint was thereupon canceled and 
the record closed by the trial examiner. Thereafter, the proceeding 
regularly came on for final consideration by the above-named trial 
examiner theretofore duly designated by the Commission upon said 
complaint and answer thereto and said trial examiner, having duly 
considered the record herein, makes the following findings as to the 
facts, conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Consolidated Cigar Corp. is a corpora- 
tion organized, existing and doing business under and by virtue 
of the laws of the State of Delaware with its office and principal place 
of business located at 67-73 West Forty-fourth Street, New York, 
ONC. 

Respondent G. H. P. Cigar Co., Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Maryland, with its principal office and place of business lo- 
cated at 647 Fifth Avenue, New York, N. Y. All of its capital stock 
is owned by, and all of its acts and practices are under the direction 
and control of, respondent Consolidated Cigar Corp. 

Par. 2. Respondent Consolidated Cigar Corp. is now and since 
prior to June 19, 1936, has been engaged in the business of manufac- 
turing and selling cigars. Respondent G. H. P. Cigar Co., Inc., 
since January 1941, has been and is now selling cigars but has not 
and does not manufacture cigars. Certain of these cigars are being, 
and have been sold under the brand name El Producto by and through 
respondent G. H. P. Cigar Co., Inc. Said El Producto cigars were 
sold directly to many large chain stores and large wholesalers and 
were sold through respondent’s distributing branches to thousands 
of independent retailers and small wholesalers. 

Par. 3. In the course and conduct of said business, respondents 
engaged in commerce, as commerce is defined in the Clayton Act as 
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amended by the Robinson-Patman Act, having shipped said cigars 
or caused them to be transported from their various plants, and from 
Philadelphia, Pennsylvania, and other places where such cigars are 
‘stored, to their customers having places of business located in the 
same and other States of the United States and the District of 
Columbia. Said cigars were sold by respondents to said customers for 
resale within the United States. 

Par. 4. In the course of said business in commerce respondents 
paid, and/or contracted to pay, money, goods, or other things of value 
to or for the benefit of some of their customers as compensation or in 
consideration for services and facilities furnished, or contracted to be 
furnished, by or through such customers, in connection with the 
processing, handling, sale, or offering for sale, of said cigars which 
respondents manufacture, sell, or offer for sale; and respondents did 
not make, or contract to make, such payments or considerations 
available on proportionally equal terms to all other of their customers 
competing in the sale and distribution of said cigars. 

Par. 5. Illustrative of and included among the payments alleged 
in paragraph 4 hereof were the payments of money for display serv- 
ices or facilities in connection with the offering for sale and sale of 
El Producto cigars, hereinafter referred to as display allowances. 
Said display allowances were available from respondents, and re- 
spondents, paid or contracted to pay them upon the following pro- 
portionately unequal terms: 

Said display allowances were available in some amount to some 
customers, but said allowances were not available to all other and 
competing customers in any amount. 

As to those customers to which said allowances were available in 
some amount, the amounts were different percentages or proportions 
of the dollar amount of purchases among competing customers, the 
amounts paid in some cases being predetermined as different percent- 
ages of purchases, and in other cases being Jump sums, the amounts 
in each case being arbitrarily determined in individual negotiations 
with individual customers. 

The display services or facilities furnished by said customers to 
which said display allowances were available in some amount, were 
indeterminate in number, kind, and amount, they being, like said dis- 
play allowances, arbitrarily determined in individual negotiations 
with individual customers. 

Par. 6. Included among the customers receiving display allowances 
from respondents in the manner alleged in paragraph 5 hereof were 
seven chain-store customers, including some of the largest chain retail 
drug stores and chain retail cigar stores. Said customers received said 
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display allowances in each of the years 1946 to 1949, inclusive. One 
such customer received $10,000 and another received $5,000 in each 
of those years. 

Said display allowances were not available in any amount to thou- 
sands of respondents’ other customers, including chain stores and 
small independent retail stores, many of which compete with said 
chain-store customers that received display allowances. 


CONCLUSIONS 


1. Respondents herein, having the free choice whether to make or 
not to make payments for advertising services, and the equally free 
choice as to the terms or basis upon which such payments would be 
made, determined to make payments for display services or facilities, 
upon the basis in some instances of the customer’s volume of pur- 
chases, in other instances upon no basis at all, the payments being 
merely lump sums determined by separate negotiation between re- 
spondents and particular customers. 

2. The statute requires that the terms or basis be proportionally 
equal for all customers competing in the resale of respondents’ cigars. 
This requirement has been violated in three particulars; some cus- 
tomers received nothing at all, while others did. The latter did not 
receive the same proportion or percentage of the basis selected by 
respondents, namely, purchase volume, but received different pro- 
portions. Still others were not paid on the basis selected, but received 
lump sums determined by individual negotiation, on terms varying 
with each individual case. Thus respondents have paid some but 
not all their customers, have paid different proportions of the same 
term, and have paid on different terms, each available only to the 
particular customer; all classes of these customers being admittedly 
in competition with each other in the resale of respondents’ products. 

3. Such acts and practices, in the particulars noted, have violated 
subsection (d) of section 2 of the said Clayton Act as amended by 
the Robinson-Patman Act. 


ORDER 


It is ordered, That respondents Consolidated Cigar Corp., a cor- 
poration, and G. H. P. Cigar Co., Inc., a corporation, their officers, 
employees, agents, and representatives, directly or through any cor- 
porate or other device, in connection with the sale, or offering for 
sale, of cigars in commerce, as “commerce” is defined in the afore- 
said Clayton Act as amended, do forthwith cease and desist from: 

1. Paying, or contracting to pay or allow, anything of value to, or 
for the benefit of, any one customer for advertising or display services 
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or facilities furnished by or through such customer, unless such pay- 
ment or consideration is available on proportionally equal terms to all 
other customers of respondents, who in fact compete with the favored 
customer in the resale of respondents’ products. 

2. Paying, or contracting to pay or allow, anything of value to, or 
for the benefit of, any customer for advertising or display services or 
facilities furnished by or through such customer as an agreed percent- 
age or proportion of dollar volume of purchases by such customer, 
different from the agreed percentage or proportion granted any other 
customer where both such customers compete in fact in the resale of 
respondents’ products and where such payments are based on the 
amount of purchases made. 

3. Paying, or contracting to pay or allow, anything of value, such 
as lump sum payments arrived at by negotiation with individual cus- 
tomers to, or for the benefit of, any customer for advertising or display 
services or facilities furnished by or through such customer on terms 
not available to, or not proportionally equal for, all other customers 
competing with such customer and among themselves in the resale of 
respondents’ products. 

4. Paying, or contracting to pay or allow, anything of value to, or 
for the benefit of, a customer as compensation or in consideration for 
any services or facilities furnished by or through such customer in 
connection with the handling, processing, sale, or offering for sale of 
any products or commodities manufactured, sold, or offered for sale 
by respondents unless such payment or consideration is available on 
proportionally equal terms to all other customers competing in the 
distribution of such products or commodities. 

Provided, however, That nothing contained in or relating to this 
order shall be construed to affect the duty, authority or power of the 
Federal Trade Commission to reopen this proceeding and alter, modify 
or set aside, in whole or in part, any provision of this order whenever 
in the opinion of the Federal Trade Commission conditions of fact or 
of law shall require such action nor to prevent representatives of either 
the Federal Trade Commission or of the respondents or any of them 
from moving to so alter, modify or set aside, in whole or in part, any 
provision of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said declara- 
tory decision and order of July 7, 1951]. 
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In THE MATTER OF 


DAVID BERNSTEIN DOING BUSINESS AS AFFILIATED 
CREDIT EXCHANGE AND BUSINESS RESEARCH 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5804. Complaint, Sept. 5, 1950—Decision, July 9, 1951 


Where an individual engaged in California in collecting business and profes- 
sional accounts upon a contingent basis, including many sent to him from 
other states; 

In attempting to ascertain the current addresses of persons owing money to 
his clients, the names and addresses of their employers and other informa- 
tion concerning them, through “skip tracing,” involving the use of double 
post cards upon which was set forth, “Return to BUSINESS RESEARCH,” 
(followed by the Washington address of his agent who mailed the cards 
out and received and forwarded the replies to him), together with the 
advice that “the information requested on the attached card” was neces- 
sary ‘‘to enable us to complete our records ;” 

Falsely and misleadingly represented that he was engaged in conducting a 
business research bureau or office or in compiling business and labor statis- 
tics, and that the information requested was for such purposes, through the 
use of the name “Business Research” and the form and phraseology of the 
cards, upon the side of which was included a box of figures similar to the 
arrangement appearing on “punch cards” commonly used for statistical 
purposes ; 

The facts being his sole purpose and buSiness was the obtaining of information 
for use in connection with the collection of unpaid accounts; he had no 
Washington office; and his sole purpose in employing said agent and in 
making use of said subterfuge was to locate the debtors and get as much 
information as possible in order to recover money for the creditors who 
employed him ; 

With capacity and tendency to mislead and deceive many persons to whom said 
cards were sent into the erroneous belief that said individual was engaged 
in conducting a research bureau. or office or in compiling business and labor 
statistics, and to induce the recipients thereof to give information to him 
which otherwise they would not supply; 

Held, That such acts and practices were all to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Everett F. Haycraft, trial examiner. 
Mr. J.W. Brookfield, Jr., for the Commission. 
Mr. Carl J. Mooslin, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that David Bernstein, 
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an individual trading and doing business as Affiliated Credit Ex- 
change and Business Research, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent David Bernstein is an individual trading 
and doing business under the names Affiliated Credit Exchange and 
Business Research, with his office and principal place of business lo- 
cated at 326 West Third St., in the city of Los Angeles, Calif. 

Par. 2. Respondent is now, and for more than 2 years last past, has 
been engaged in conducting a collecting agency and in collecting ac- 
counts owed to others upon a commission basis contingent upon col- 
lection. Many of these accounts are sent to respondent from persons 
residing in States other than California. 

Par. 3. In the course and conduct of his business, respondent fre- 
quently desires to ascertain the current addresses of persons from 
whom he is endeavoring to collect moneys due to his clients, the names 
and addresses of the employers of such persons and other information 
about such persons. For this purpose he uses, and has used, post 
cards of the type commonly referred to as “double post cards.” These 
cards are mailed in bulk by respondent to his agent in Washington, 
D. C., and are in turn mailed by said agent at Washington, D. C., to 
the addresses located in various States. One part of the card is 
addressed to and contains a message for the debtor. On the other 
side of the debtor’s address there appears the following: 


Return to 

BUSINESS RESEARCH 
703 Albee Building, 
Washington 5, D. C. 


The card reads: 


Washington, D. C. 
To Addressee: 
To enable us to complete our records it is necessary that you 
furnish the information requested on the attached card. 
Do this at once and mail to us. 
BUSINESS RESHARCH 
By D. Bernstein. 


The other, or “reply” part of the post card, is addressed to “Busi- 
ness Research, 703 Albee Building, Washington 5, D. C.” and is in- 
tended to be detached, filled out and mailed by the debtor. The fol- 
lowing is a copy: 
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Subject 2222-22 nanan ese et 
Subject’s. Address._-_...-----.--.--_-~--—-+--~-----+ -=-~--+==-= 
Subject’s Employer__._._-------------------------------------=- 
AOOLRCSS 2 tse te aes Se KS ee ee ee ee eee 
Monthly Salary 222s - ee ee eae Does this include 


Along the right side of the card a box of figures similar to the 
arrangement appearing on “punch cards” commonly used for statis- 
tical purposes, is printed. Such cards as are completed and mailed 
to the Washington, D. C., address are forwarded from Washington, 
D. C., to respondent in the State of California, by his said agent. 

Par. 4. Through the use of the name “Business Research” and the 
form and phraseology of the cards, respondent represents that he is 
engaged in conducting a business research bureau or office, or in com- 
piling business and labor statistics and that the information requested 
is for such purposes. 

Par. 5. The aforesaid representations and the implications arising 
therefrom are false and misleading. 

In truth and in fact, respondent is not conducting and is in no way 
connected with any research bureau, business or labor statistical of- 
fice. His business and the sole purpose in sending said cards is in 
connection with the collection of accounts, and he is not engaged 
in business or labor research or the compiling of statistics of any 
nature. 

Par. 6. The uses hereinabove set forth of the aforesaid cards has, 
and has had, the capacity and tendency to mislead and deceive, and 
has misled and deceived, many persons to whom the said cards were 
sent into the erroneous and mistaken belief that the trade name used 
by respondent indicated the true nature of his business; that he was 
engaged in conducting a research bureau or office or in compiling 
business and labor statistics, and induced the recipient thereof to give 
information to respondent which otherwise they would not have 
supplied. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 5, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
David Bernstein, an individual trading and doing business as “A ffili- 
ated Credit Exchange” and as “Business Research,” charging said 
respondent with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of the respondent’s answer 
thereto, hearings were held at which testimony and other evidence in. 
support of the complaint were introduced before a trial examiner of 
the Commission theretofore designated by it, and a stipulation by 
and between counsel was entered on the record to the effect that the 
material allegations of fact set forth in the complaint were correct. 
The aforesaid testimony and other evidence were duly recorded and 
filed in the office of the Commission, and on December 26, 1950, the 
trial examiner filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice 
the respondent filed with the Commission an appeal from said initial 
decision; and thereafter this proceeding regularly came on for final 
consideration by the Commission upon the record herein, including 
the respondent’s brief in support of its appeal and the brief in opposi- 
tion thereto filed by counsel in support of the complaint (oral argu- 
ment not having been requested) ; and the Commission, having issued 
its order sustaining in part and denying in part the respondent’s 
appeal, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in lieu of the findings as to the facts, conclusion, and order 
included in the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent David Bernstein is an individual trading 
and doing business under the names of Affiliated Credit Exchange and 
Business Research, with his office and principal place of business 
located at 326 West Third Street in the city of Los Angeles, State of 
California. 

Par. 2. Said respondent is now, and for more than 2 years last 
past has been, engaged in operating a collection agency and in col- 
lecting accounts owed to business and professional individuals, part- 
nerships, and corporations, including doctors, dentists, garages, and 
grocery stores, upon a commission basis contingent upon collection. 
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Many of these accounts are sent to respondent from persons residing. 
in States other than California. Most of respondent’s said accounts 
are in the western States of Oregon, Washington, Wyoming, and Cali- 
fornia, and the creditors are scattered about in many States. 

» Par. 3. Said respondent, in the course and conduct of his said busi- 
ness, attempts to ascertain the current addresses of persons from whom 
he is endeavoring to collect money due his clients, the names and 
addresses of the present employers of such persons and other infor- 
mation about such persons. For this purpose he has used and now 
uses double post cards which are mailed in bulk by said respondent 
to his agent in Washington, D. C., who, in turn, mails said post cards 
to the addressees located in various States of the United States. One 
part of the card is addressed to the debtor with the following message: 


Return to 

BUSINESS RESEARCH 
703 Albee Building, 
Washington 5, D. C. 


The card reads: 


Washington, D. C. 
To Addressee: 
To enable us to complete our records it is necessary that you 
furnish the information requested on the attached card. 
Do this at once and mail to us. 
BUSINESS RESEARCH 
By D. Bernstein. 


The other or “reply” part of the post card is addressed to “Business 
Research, 703 Albee Building, Washington 5, D. C.,” and is intended 
to be detached, filled out and mailed by the debtor. The following 
is a copy: 


Subject. 2+. -- 5. eS Ee eee ee 
Subject’s AGdress2 22s oe ao = ate ea ee ne 


Addressi2tssiee as SILC Sa ae Se Joe 2 ee ee eee 
Monthly Salary _-__-_2_-.-- Does this include room, board or 

SOLViCCs? 5:6 ts 2s ROR Oe) 25 a ee eee ae 
Employed Since. (Approximate Date) —-_-_-_._=__-_-______..__._ 
Own Homeieeeose=e === Ren buen sene eae Own va tots eae 


Along the right side of the card a box of figures similar to the ar- 
rangement appearing on “punch cards” commonly used for statistical 
purposes is printed. Such cards as are completed and mailed to the 
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Washington, D. C., address are forwarded from Washington, D. C., 
by the respondent’s agent to respondent in the State of California. 

Through the use of the name “Business Research” and the form 
and phraseology of the cards, respondent represents that he is engaged 
in conducting a business research bureau or office or in compiling 
business and labor statistics and that the information requested is for 
such purposes. 

- Par. 4. The aforesaid dapudie nt htivris and the implications arising 

Pectin are false and misleading. In truth and in fact, respondent 
is not conducting and is in no way connected with any research 
bureau or any business or labor statistical office. The respondent’s 
sole purpose in sending the post cards is to obtain information for 
use in connection with the collection of unpaid accounts. The 
respondent is not engaged in any other business. 
_ Par. 5. The method used by respondent in ascertaining the location 
of debtors is known as “skip tracing.” Said respondent has no of- 
fice in Washington, D. C., and employs an agent for the sole purpose 
of distributing the double post cards, hereinbefore described, to locate 
the debtors and to get. as much information as possible in order to 
make a recovery of money for the creditor who has employed said 
respondent for that purpose. This subterfuge is used to get the 
desired information because if respondent. should write to- them in 
the name of the creditor or in the name of Affiliated Credit Exchange 
the debtor never would answer. 

Par. 6. The use by said respondent, as hereinabove set forth, of the 
false, deceptive and misleading representations and designations has 
the capacity and tendency to mislead and deceive many persons to 
whom the said cards are sent into the erroneous and mistaken belief 
that the respondent is engaged in conducting a research bureau or 
office or in compiling business and labor statistics, and to induce the 
recipients thereof to give information to said respondent which 
otherwise they would not supply. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prej- 
udice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

ORDER 


It is ordered, That the respondent, David Bernstein, an individual 
trading and doing business as Affiliated Credit Exchange and as 
Business Research, or trading under any other name or trade designa- 
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tion, and his representatives, agents and employees, directly or 
through any corporate or other device, in connection with the use of 
post cards or other written or printed material in carrying on the 
business of collecting or aiding in the collection of debts in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the words “Business Research,” or any other word or 
words of similar import, to designate, describe or refer to the respond- 
ent’s business; or otherwise representing, directly or by implication, 
that the respondent is engaged in research in business or in other 
forms of research. 

2. Representing, directly or by implication, that the respondent’s 
said business is other than that of collecting accounts or debts, or that 
the information sought by means of the respondent’s devices is for 
any purpose other than for use in the collection of accounts or debts. 

3. Representing, for the purpose of misleading debtors or others 
as to the respondent’s place of business, that his business~is located 
in Washington, D. C., or any place other than its actual location. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 


CLIFTWOOD COATS, INC., ET AL. fe 
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In tHe MatTrer or 
CLIFTWOOD COATS, INC., AND MAX SHAPIRO 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5855. Complaint, Mar. 1, 1951—Decision, July 11, 1951 


Where a corporation and its president, engaged in the introduction into com- 
merce and in the offer,,sale and, distribution therein of wool products as 
defined in the Wool Products Labeling Act— is 

(a) Misbranded certain of said wool products in that they (1) were falsely and 
deceptively labeled “100% wool’, notwithstanding the fact they contained 
substantial quantities of rayon fiber; and (2) did not have affixed thereto 
tags or labels showing their constituent fibers and the percentages thereof 
as required by said act ana the rules and regulations promulgated thereunder ; 
and 

Misbranded certain of said wool products in that (1) the interlinings were 

falsely and deceptively labeled as “100% wool” or as “all wool’? when they 

contained 100% reused wool or substantial quantities of other fibers; and 

(2) they similarly did not have affixed thereto the tags or labels supplying 

the aforesaid required information: 

Held, ‘That such acts, practices and methods, under the circumstances set forth, 
were in violation of sections 3 and 4 of the Wool Products Labeling Act of 
1939, and Rule 24 of the rules and regulations promulgated thereunder, and 
constituted unfair and deceptive acts and practices. 


(b 


~— 


Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Robert S. Olnick, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested init by said acts, the Federal Trade Commission, 
having reason to believe that Cliftwood Coats, Inc:,'a corporation, 
and Max Shapiro, individually and as an officer of said corporation, 
have violated the provisions of said acts and the Rules and Regula- 
tions promulgated under the Wool Products Labeling Act of 1939, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest hereby issues its complaint 
stating its charges in that respect as follows: 

Paracraru 1. Respondent Cliftwood Coats, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
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laws of the State of New York, with its principal place of business 
located at 252 West Thirty-seventh Street, New York, N. Y. 

Respondent Max Shapiro is president of corporate respondent and 
in such capacity he formulates and executes its policies and practices. 
His business address is the same as that of corporate respondent. 

Par: 2. Subsequent to July 15, 1941, respondents have introduced 
into commerce, manufactured for introduction, and offered for sale, 
sold and distributed in commerce, as “commerce” is defined in the 
Wool Products Labeling Act of 1939, wool products, as “wool 
products” are defined therein. 

Par 8. Certain of said wool products were misbranded within the 
intent and meaning of the said act and the rules and regulations pro- 
mulgated thereunder in that they were falsely and deceptively labeled 
“100% wool,” whereas in truth and in fact said products did not con- 
tain 100 percent wool but contained substantial quantities of rayon 
fiber. The said wool products so labeled were further misbranded 
in that their constitutent fibers and the percentages thereof were not 
shown on the tags or labels thereon as required by said Act, in the 
manner and form as required by the said rules and regulations. 

Certain of said wool products were misbranded within the intent 
and meaning of the said act and rules and regulations promulgated 
thereunder in that the interlinings were falsely and deceptively 
labeled as 100 percent wool or as all wool. Whereas in truth and in 
fact said interlinings did not contain 100 percent wool but-contained 
100 percent reused wool or substantial quantities of other fibers. The 
said wool products’ interlinings so labeled were further misbranded 
in that their constitutent fibers and the percentages thereof were not 
shown on the tags or labels thereon as required by said act in the man- 
ner and form as required by the said rules and regulations. 

Par. 4. The aforesaid acts and practices and methods of respond- 
ents as alleged were and are in violation of sections 3 and 4 of the 
Wool Products Labeling Act of 1989 and rule 24 of the rules and 
regulations promulgated thereunder and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. . 


_DxEcIsIon oF THE ComMISsION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 11, 1951, the initial 
decision in the instant matter of Trial Examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 
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INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
March 1, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents Cliftwood Coats, Inc., a corporation, 
and Max Shapiro, individually and as an officer of such corporation, 
charging said respondents with the use of unfair and deceptive acts 
and practices in commerce in violation of those acts. On April 4, 
1951, respondents filed their answer to said complaint admitting all 
of the material allegations of fact set forth therein, but alleging that 
the misbranding arose through an unintentional, unwitting and inno- 
cent mistake and requesting dismissal of the complaint on this ground. 
This motion for dismissal was denied by the trial examiner on April 6, 
1951, and proposed findings and conclusions were directed to be filed, 
if desired, before April 17, 1951. No proposed findings and conclu- 
sions were filed by either counsel. Thereafter, the proceeding regu- 
larly came on for final consideration by the above-named trial examiner 
theretofore duly designated by the Commission upon said complaint 
and respondents’ answer thereto; and said trial examiner, having duly 
considered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, conclu- 
sion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Cliftwood Coats, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its principal place of business located at 
252 West Thirty-seventh Street, New York, N. Y. 

Respondent Max Shapiro is president of corporate respondent and 
in such capacity he formulates and executes its policies and practices. 
His business address is the same as that of corporate respondent. 

Par. 2. Subsequent to July 15, 1941, respondents have introduced 
into commerce, manufactured for introduction, and offered for sale, 
sold and distributed in commerce, as “commerce” is defined in the 
Wool Products Labeling Act of 1939, wool products, as “wool prod- 
ucts” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of the said act and the rules and regulations pro- 
mulgated thereunder in that they were falsely and deceptively labeled 
“100% wool,” whereas in truth and in fact said products did not con- 
tain 100 percent wool but contained substantial quantities of rayon 
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fiber. The said wool products so labeled were further misbranded in 
that their constituent fibers and the percentages thereof were not 
shown on the tags or labels thereon as required by said act, in the 
manner and form as required by the said rules and regulations. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said act and rules and regulations promul- 
gated thereunder in that the interlinings were falsely and deceptively 
labeled as 100 percent wool or as all wool. Whereas in truth and in 
fact said interlinings did not contain 100 percent wool but contained 
100 percent reused wool or substantial quantities of other fibers. The 
said wool products’ interlinings so labeled were further misbranded 
in that their constituent fibers and the percentages thereof were not 
shown on the tags or labels thereon as required by said act in the 
manner and form as required by the said rules and regulations. 


CONCLUSION 


The aforesaid acts and practices and methods of respondents as 
found were and are in violation of sections 3 and 4 of the Wool Prod- 
ucts Labeling Act of 1939 and Rule 24 of the rules and regulations 
promulgated thereunder and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


It is ordered, That respondents Cliftwood Coats, Inc., a corpora- 
tion, its officers, and Max Shapiro, individually and as an officer of 
said corporation, their agents, representatives and employees, directly 
or through any corporate or other device, in connection with the in- 
troduction or manufacture for introduction into commerce, or the sale, 
transportation or distribution of wool products in commerce, as “com- 
merce” is defined in the aforesaid acts, do forthwith cease and desist 
from misbranding such wool products, as defined in and subject to the 
Wool Products Labeling Act of 1949, which contain, or purport to 
contain, or in any way are represented as containing “wool,” “re- 
processed wool” or “reused wool” as those terms are defined in said 
act: 

1. By falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products ; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and con- 
spicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
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weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more and (5) the aggregate of all other fibers; 

- (b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said declara- 
tory decision and order of July 11, 1951]. 
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HENRY J. HANDELSMAN, JR. ET AL. DOING BUSINESS AS 
THE CAMERA MAN; AND HENRY J. HANDELSMAN, JR. 
INC. 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5886. Complaint, Oct. 3, 1945—Decision, July 12, 1951 


Where three individuals engaged in interstate sale and distribution at retail of 
cameras and other merchandise, and their advertising agency, through ad- 
vertisements in newspapers and magazines— 

(a) Falsely represented that their cameras were equipped with fast lenses, and 
would take sharp, clear pictures of persons and things in motion or still; 
had the appearance, performance, and durability of much higher-priced 
cameras; would take pictures in color with ordinary films; were nationally 
advertised by the manufacturers; and that a simulated leather carrying 
case was given free with each camera ; ; 

The facts being that the reproduction of color is a property of the color film 
and not the camera, and almost any camera can be used for taking color 
pictures; charge for the case was included in the price of the camera; and 
other aforesaid claims were likewise false; 

(b) Falsely represented that the prices for which they offered their cameras 
were special prices; and 

(c) Represented that the purchase price would be refunded immediately with- 
out question to dissatisfied customers and that the cameras were guaran- 
teed to give a lifetime of service, notwithstanding which they failed and 
refused to make such refunds and to replace broken and defective cameras}; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true 
and thereby into the purchase of a substantial number of their products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Joseph Callaway for the Commission. 
Mr. Joseph J. Merensky, of Chicago, Ill., and Mr. John L. In- 
goldsby, Jr., of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Henry J. Handels- 
man, Jr., Birdye Handelsman and William Handelsman, individually 
and as copartners, trading and doing business as The Camera Man 
and Henry J. Handelsman, Jr., Inc., a corporation, hereinafter re- 
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ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondents Henry J. Handelsman, Jr., Birdye Han- 
delsman and William Handelsman, are individuals, whose address is 
139 North Clark Street, Chicago, Il]. Respondent Henry J. Handels- 
man, Jr., Inc., is a corporation, organized, existing and doing busi- 
ness under and by virtue of the laws of the State of Illinois, with its 
principal place of business at 189 North Clark Street, Chicago, Il. 

Par. 2. Respondent Henry J. Handelsman, Jr., individually, for 
more than 1 year prior to January 17, 1948, was, and respondents 
Henry J. Handelsman, Jr., Birdye Handelsman and William Han- 
delsman, as copartners, are now, and for more than 2 years last past 
have been, engaged in the retail sale and distribution of cameras and 
other articles of merchandise under the trade name of The Camera 
Man. 

_In the course and conduct of their said business, the respondents 
cause said cameras and other merchandise, when sold, to be trans- 
ported from their place of business in the State of Illinois, to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
cameras and other merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. The respondent Henry J. Handelsman, Jr., Inc., is now, and 
for more than 3 years last past has been, conducting an advertising 
agency and as such engaged in formulating, editing, testing, selling 
advertising matter and advising its clients in regard thereto. Said 
corporate respondent prepared and placed for the individual respond- 
ents the advertising representations hereinafter mentioned. 

Par. 4. The respondents act, and at all times mentioned herein have 
acted, in conjunction and cooperation with one another in performance 
of the acts and practices hereinafter alleged. 

Par. 5. In the course and conduct of the business of the individual 
respondent, Henry J. Handelsman, Jr., and of the said partnership, 
and for the purpose of inducing the purchase of their cameras in com- 
merce, the respondents have made and are now making certain false, 
deceptive, and misleading statements and representations in regard 
to their said cameras through the medium of radio broadcasts, by 
means of advertisements inserted in newspapers and magazines cir- 
culated generally among the purchasing public, and in various other 
ways. Typical representations are as follows: 
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Nationally advertised Photo Master candid camera. 

Extremely fast lens. 

It’s equipped with a high speed lens. 

Takes 16 sharp, clear pictures indoors or out—in action or “stills”. 

If you act quickly you will also receive a smart simulated leather carrying 
case with arm sling absolutely free! As a gift. 

Positively $5.00—appearance—performance and durability, all for only $1.00. 

This is the only $1.00 camera and carrying case of this high quality being 
offered anywhere. However, the supply is limited. You must act now if you 
want to take advantage of this special offer. 

Nationally radio advertised Metro-Cam color candid camera. 

Sensational color camera. 

Takes full color pictures. 

Positively $10.00—appearance—performance and durability, all for only $3.98. 


Par. 6. Through the use of the term “candid camera” and the fore- 
going statements and representations and others similar, not specifi- 
cally set out herein, the respondents have represented, and are now 
representing that their cameras are equipped with fast lenses; that 
they take sharp, clear pictures of persons and things in motion or still; 
that they are nationally advertised by the manufacturers; that a simu- 
lated leather carrying case is given free with each camera; that their 
cameras have the appearance, performance, and durability of much 
higher priced cameras; that the prices for which respondents offer their 
cameras are special prices; that their cameras will take pictures im 
color with the use of ordinary films. 

Par. 7. The foregoing representations are false, deceptive, and mis- 
leading in the following respects: 

Respondents’ cameras are not equipped with fast lenses. They will 
not take sharp, clear pictures of persons or things either in motion 
or still because of the kind of lenses with which they are equipped. The 
manufacturers of respondents’ cameras do not now, nor have they ever 
advertised them nationally over the radio or otherwise. The carrying 
case is not given free with purchase of a camera. Its cost is included 
in the price of the camera. The cameras have neither the appearance, 
performance, nor durability of higher priced cameras. The prices 
for which respondents have offered and now offer these cameras for 
sale are not special prices. On the contrary, these cameras and camera 
cases were and are regularly offered for sale, when available, at these 
prices by the respondents and by others. All of respondents’ cameras 
are identical in construction. No camera will take color pictures with- 
out the use of special films treated so as to reproduce color pictures. 
The reproduction of actual color is a property of the color film and 
not the camera. Color films are now made in such form that almost. 
any camera can be used for taking color pictures. 
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‘Par. 8. In addition to the false and misleading. representations 
mentioned above, the respondents have failed and refused to make 
refunds to dissatisfied customers and failed and refused to replace 
broken and defective cameras after having advertised that the pur- 
chase price would be refunded immediately without question to dis- 
satisfied customers and that the cameras were guaranteed to give a 
lifetime of service. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations disseminated as 
aforesaid in connection with the offering for sale and sale of their 
cameras in commerce has had, and now has, the capacity and the 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations are true, and into the purchase of 
substantial numbers of such cameras in commerce because of such 
erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of the respondents are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rerort, Mopiriep Finp1n¢s As To THE Facts AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 3, 1945, issued and there- 
after served its complaint in this proceeding upon the respondents, 
Henry J. Handelsman, Jr., Birdye Handelsman, and William Handels- 
man, individuals, and Henry J. Handelsman, Jr., Inc., a corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On November 
19, 1945, the respondents filed their answer in this proceeding. There- 
after, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by counsel for 
the respondents and Richard P. Whiteley, Assistant Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, might be taken as the facts in this proceeding in lieu 
of testimony in support of or in opposition to the charges stated in 
the complaint, and that the Commission might proceed upon said 
complaint, the answer of respondents, and said statement of facts 
to make its report stating its findings as to the facts (including infer- 
ences which might be drawn from said stipulated facts) and its con- 
clusion based thereon, and enter its order disposing of the proceeding 
without the filing of a report upon the evidence by the trial examiner, 
the presentation of argument, or the filing of briefs, Thereafter, 
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this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer of respondents, and the stipula- 
tion, said stipulation having been approved, accepted, and filed by 
the Commission; and the Commission, having duly considered the 
matter, made and issued on June 7, 1946, its findings as to the facts 
and its conclusion drawn therefrom, and its order to cease and desist 
disposing of said proceeding. 

Thereafter, this matter came on for reconsideration by the Commis- 
sion upon a motion by Daniel J. Murphy, Chief, Division of Litiga- 
tion, to reopen this proceeding for the purpose of modifying the 
findings as to the facts and order to cease and desist issued herein, and 
the answer of respondent Henry J. Handelsman, Jr., stating that he 
had no objection to said motion (no answer having been filed by the 
other respondents in response to a notice of said motion served on 
each said respondent by the Commission together with leave to 
show cause why the action requested in said motion should not be 
taken) ; and the Commission, having reconsidered the matter and 
being of the opinion that the aforesaid findings as to the facts, con- 
clusion, and order to cease and desist should be modified in certain 
respects, reopened the proceeding, and said findings, conclusion, and 
order were set aside. In lieu of said findings as to the facts and con- 
clusions, the Commission now makes this its modified findings as to 
the facts and its conclusion drawn therefrom. 


MODIFIED FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Henry J. Handelsman, Jr., Birdye Han- 
delsman, and Wiliam Handelsman are individuals whose address. is 
139 North Clark Street, Chicago, Il]. Respondent Henry J. Handels- 
man, Jr., Inc., is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Illinois, with its prin- 
cipal place of business at 189 North Clark Street, Chicago, Il]. Re- 
spondent Henry J. Handelsman, Jr., individually, for more than 1 
year prior to January 17, 1948, was engaged, and respondents Henry 
J. Handelsman, Jr., Birdye Handelsman, and William Handelsman 
during the years 1944, 1945, and 1946 were engaged, as copartners 
in the retail sale and distribution of cameras and other articles of 
merchandise, under the trade name of The Camera Man. 

Par. 2. In the course and conduct of their aforesaid business, 
respondents caused their cameras and other merchandise, when sold, to 
be transported from their place of business in the State of Illinois 
to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents at all 
times mentioned herein have maintained a course of trade in said 
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cameras and other merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 8. Respondent Henry J. Handelsman, Jr., Inc., during the 
years 1943 through 1946 conducted an advertising agency, and as 
such engaged in formulating, editing, testing, and selling advertising 
matter, and advising its clients in regard thereto. Said corporate 
respondent prepared and placed for the individual respondents the 
advertising representations hereinafter mentioned. 

Par. 4. At all times mentioned herein the several respondents 
have acted in conjunction and cooperation with one another in per- 
formance of the acts and practices hereinafter described. 

Par. 5. In the course and conduct of the business of the individual 
respondent Henry J. Handelsman, Jr., and of the said partnership, 
and for the purpose of inducing the purchase of their cameras in com- 
merce, the respondents have made certain false, deceptive, and mis- 
leading statements and representations in regard to their said cameras. 
through the medium of radio broadcasts, by means of advertisements 
inserted in newspapers and magazines circulated generally among the 
purchasing public, and in various other ways. Typical representa- 
tions are as follows: 


Nationally advertised Photo Master candid camera. 
* *e KF * 


Extremely fast lens. 
eS MR 


It’s equipped with a high speed lens. 
* eR K 

Takes 16 sharp, clear pictures indoors or out—in action or “stills.” 
x we eR 


If you act quickly you will also receive a smart simulated leather earrying 
case with arm sling absolutely free! As a gift. 


*x* * F OK 

Positively $5.00—appearance—performance and durability, all for only $1.00. 
xk * KF KX 

This is the only $1.00 camera and carrying case of this high quality being 


offered anywhere. However, the supply is limited. You must act now if you 
want to take advantage of this special offer. 


* e Ke OK 
Nationally radio advertised Metro-Cam color candid camera. 
* * * * * 


Sensational color camera. 
* * KR 


Takes full color pictures. 
a ee ae 


Positively $10.00—appearance—performance and durability, all for only $3.98. 
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Par. 6. Through the use of the foregoing statements and representa- 
tions and others similar thereto but not specifically set out herein, the 
respondents have represented that their cameras were equipped with 
fast lenses; that they would take sharp, clear pictures of persons and 
things in motion or still; that they were nationally advertised by the 
manufacturers; that a simulated-leather carrying case was given free 
with each camera; that their cameras had the appearance, perform- 
ance, and durability of much higher priced cameras; that the prices 
for which respondents offered their cameras were special prices; and 
that their cameras would take pictures in color with the use of ordi- 
nary films. 

Par. 7. The aforesaid representations were false, misleading, and 
‘deceptive. Respondents’ cameras were not equipped with fast lenses. 
They would not take sharp, clear pictures of persons or things, either 
in motion or still, because of the kind of lenses with which they were 
equipped. The manufacturers of respondents’ cameras do not now 
advertise, nor have they ever advertised them nationally over the 
radio or otherwise. The carrying case was not given free with pur- 
chase of a camera; its cost was included in the price of the camera. 
The cameras have neither the appearance, performance, nor dura- 
bility of higher priced cameras. The prices for which. respondents 
have offered these cameras for sale were not special prices. On the 
contrary, these cameras and camera cases were regularly offered for 
sale, when available, at these prices by the respondents and by others. 
All of respondents’ cameras were identical in construction. No cam- 
era will take color pictures without the use of special films treated so 
as to reproduce color pictures. The reproduction of actual color is a 
property of the color film and not the camera. Color films are now 
made in such form that almost any camera can be used for taking 
color pictures. 

Par. 8. In addition to the false, misleading, and deceptive repre- 
sentations mentioned above, the respondents have failed and refused 
to make refunds to dissatisfied customers, and failed and refused to 
replace broken and defective cameras after having advertised that the 
purchase price would be refunded immediately without question to 
dissatisfied customers and that the cameras were guaranteed to give a 
lifetime of service. 

Par. 9. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations, disseminated as 
aforesaid in connection with the offering for sale and sale of their 
cameras in commerce, has had the capacity and the tendency to, and 
did, mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken helief that such statements and rep- 
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resentations were true, and, because of such erroneous and mistaken 
belief, into the purchase of substantial numbers of such cameras 
in commerce. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
and a stipulation as to the facts entered into between counsel for the 
respondents herein and Richard P. Whiteley, Assistant Chief Counsel 
for the Commission, which stipulation provides, among other things, 
that without further evidence or other intervening procedure the Com- 
mission may issue and serve upon the respondents herein findings as 
to the facts and conclusion based thereon and an order disposing of 
the proceeding; and 

The Commission, after having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act, on June 7, 1946, issued and subse- 
quently served upon the respondents said findings as to the facts, con- 
clusion, and its order to cease and desist; and 

This proceeding having been reopened and said findings as to the 
facts, conclusion, and order to cease and desist having been set aside; 
and the Commission having made its modified findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the individual respondents, Henry J. Handels- 
man, Jr., Birdye Handelsman, and William Handelsman, jointly or 
severally, their representatives, agents, and employees, and Henry J. 
Handelsman, Jr., Inc., a corporation, its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of cameras or other merchandise in commerce, as “commerce’ ’is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing directly or by implication: 

(a) That cameras which are not equipped with fast lenses are so 
equipped. 
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(0) That cameras which will not take sharp, clear pictures of things 
or persons in motion or still will take such pictures. 

(c) That cameras not nationally advertised are so advertised. 

( d) That any article the cost of which is included in the purchase 
price of other merchandise in connection with which such article is 
offered is given free. 

(e) That cameras which do not have the appearance, performance, 
or durability of higher priced cameras have such appearance, peiee 
ance, or eRe 

(f) That cameras or other articles of merchandise are being offered 
at a reduced or special price, when in fact such price is not lower than 
respondents’ usual and customary price for such merchandise. 

(g) That cameras will take color pictures, without revealing that 
the reproduction of actual color is a property of the film and not. of 
the camera. 

2. Representing that refunds will be made to dissatisfied customers 
unless such refunds are in fact made. 

3. Representing that cameras are guaranteed to give a lifetime of 
service unless cameras broken because of defective materials or work- 
manship are replaced by respondents. 
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In THE MarrTer oF 


HAROLD EISENBERG AND SAM EISENBERG DOING 
BUSINESS AS PLYMOUTH TEXTILES 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5869. Complaint, Apr. 4, 1951—Decision, July 12, 1951 


Where two partners engaged in conducting a mail-order business in the interstate 
sale of remnants and patches of cloth to the general public; in advertising 
in newspapers and periodicals and otherwise—- 

(a) Misleadingly and erroneously represented that assortments of cloth in- 
cluded pieces of sufficient size to be made into aprons and children’s sun 
suits, through such statements as ‘‘Ideal for aprons, children’s sun suits, 
patchwork quilts,” etc.; when in fact only one piece of cloth in the assort- 
ment was of such size and the remainder consisted of scraps, trimmings, 
and small irregular pieces; and 

(0) Represented that thread and a buttonhole maker were furnished to pur- 
chasers of the assortments without cost or obligation of any nature, through 
such statements as “FREE 100 yds. Thread VALUE FREE! With your 
First Order * * * Amazing New Button Hole Maker x x all this 
free to introduce our BIG PATCH and REMNANT assortment,” ete. ; 

The facts being that the cost of such articles was included in the charge for 
the assortment and the only instances in which the articles were furnished 
without cost were those in which the other merchandise, namely, the 
remnants and patches, was returned by the purchaser ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to their merchandise and the articles. 
purportedly offered without cost, and thereby cause it to purchase their 
products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Before Ur. William L. Pack, trial examiner. 
Mr. Morton Nesmith and Mr. John C. Williams for the Commission, 
Mr. Sidney H. Asch, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harold Eisenberg 
and Sam Eisenberg, copartners, doing business as Plymouth Textiles, 
hereinafter referred to as respondents, have violated the provisions, 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 


213840—54——_6 
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Paracraru 1. Respondents, Harold Eisenberg and Sam Eisenberg, 
are copartners doing business as Plymouth Textiles, with their office 
and principal place of business located at 195 Plymouth Street, 
Brooklyn, N. Y. Said respondents are now and for several years last 
past have been engaged, among other things, in conducting a mail- 
order business in the sale of patches and remnants to the general 
public. 

Par. 2. In connection with said business respondents cause and have 
caused said products, when sold, to be shipped from their place of 
business in the city of Brooklyn, N. Y., into and through other States 
of the United States to purchasers located in said other States. Re- 
spondents maintain and have maintained a course of trade in said 
products, in commerce, among and between the various States of the 
United States. Their volume of trade in said products in such 
commerce is and has been substantial. 

Par. 8. In the course and conduct of the aforesaid business, and for 
the purpose of promoting the sale of their said products, in commerce, 
respondents make and have made certain statements, representations 
and claims concerning said products and the use to which the same 
may be put, by means of advertisements inserted in newspapers and 
periodicals and other advertising literature. Among and typical of 
said statements and representations are the following: 


BIG PATCH and REMNANT Assortment 
4 lbs. only $1.98 
Plus C. O. D. Postage 
1,000 yds. Thread Value 
FR ‘ 
RE Button Hole Maker $1.70 


FREE! With Your First Order! 1,000 yds. White No. 50 thread, equals 
14—5¢ spools (70¢ value). Amazing, new Button Hole Maker, fits any machine. 
Sells elsewhere for $1.00. All this free to introduce our BIG PATCH and 
REMNANT Assortment of 18-22 yds. of new, color-fast, cotton print goods. Ideal 
for aprons, children’s sun suits, patchwork quilts * * * 


Par. 4. By means of the aforesaid statements respondents repre- 
sented that there were included in their said assortment pieces of 
cloth of sufficient size out of which aprons and children’s sun suits 
could be made. 

Par. 5. The said representation was false, misleading and deceptive. 
In truth and in fact, only one piece of the assortment was of sufficient 
size out of which an apron or a child’s sun suit could be made. The 
balance of said assortment consisted of scraps, trimmings, and small 
irregular pieces of material. 

Par. 6. Respondents further represent, through the use of the word 
“free” in connection with the thread and buttonhole maker, that such 
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articles were furnished to the purchasers of their assortments without 
cost or obligation of any nature. In truth and in fact, such articles 
were not furnished “free” or without cost or obligation as the cost 
thereof was included in the charge made for the assortment. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations had the capacity 
and tendency to mislead and deceive a substantial portion of the 
purchasing public to believe that such representations are true and 
into the purchase of substantial quantities of respondents’ said prod- 
ucts in reliance on such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 12, 1951, the initial 
decision inthe instant matter of Trial Examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 4, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing by respondents of their 
answer to the complaint, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts executed by 
counsel supporting the complaint and counsel for respondents might 
be taken as the facts in this proceeding and in lieu of evidence in 
support of and in opposition to the charges stated in the complaint, 
and that such statement of facts might serve as the basis for findings 
as to the facts and conclusion based thereon and an order disposing 
of the proceeding, without presentation of proposed findings and con- 
clusions or oral argument. The stipulation further provided that 
upon appeal to or review by the Commission such stipulation might 
be set aside by the Commission and this matter remanded for further 
proceedings under the complaint. Thereafter the proceeding regu- 
larly came on for final consideration by the trial examiner upon the 
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complaint, answer, and stipulation, the stipulation having been ap- 
proved by the isa examiner, who, after duly considering the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order. 

FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Harold Eisenberg and Sam Kisen- 
berg, are copartners doing business as Plyrnouth Textiles, with their 
office and principal place of business located at 195 Plymouth Street, 
Brooklyn, N. Y. Respondents are now and for several years last. 
past have been engaged in conducting a mail-order business in the sale 
of remnants and patches of cloth to the general public. 

Par. 2. Respondents cause and have caused their merchandise, when 
sold, to be shipped from their place of business in the State of New 
York-.to purchasers located in various other States of the United 
States. Respondents maintain and have maintained a course of trade 
in their merchandise in commerce among and between the various 
States of the United States. Their volume of trade in such commerce 
has been substantial. 

Par. 3. In the course and conduct of their business, respondents 
have advertised their merchandise by means of advertisements in- 
serted in newspapers and periodicals, and by means of other adver- 
tising material. Among and typical of such advertisements is the 
following: 


To Introduce 18-22 Yd. New Print 
BIG PATCH & REMNANT 
Assortment 
4 lbs. 

ONLY $1.98 
Plus C. O. D. postage. 
FREE 1,000 yds. Thread VALUE 
Button Hole Maker $1.70 


FREE! With your First Order 1,000 yas. White, No. 50 Thread, equals 14-5¢ 
spools (70¢ value). Amazing new Button Hole Maker, fits any machine, sells 
elsewhere for $1.00. All this free to introduce our BIG PATCH and REMNANT 
assortment of 18-22 yards of new, color-fast, cotton print goods. Ideal for 
aprons, children’s sun suits, patchwork quilts, doll dresses, pin cushions, pot 
holders, ete. A use for every patch. Complete with patterns, instructions. Yes 
only $1.98 plus postage and C. O. D. handling $1.98 back if not satisfied, but 6h 
keep the FREE GIFTS, regardless! Order today! 
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PLYMOUTH TEXTILES 
Dept. K1, 195 Plymouth Street, Brooklyn 1, N. Y. 


Par. 4, This advertisement was erroneous and misleading in that 
it represented, directly or by implication, that the assortment of mer- 
-chandise referred to included pieces of cloth which were of sufficient 
size to be rnade into aprons and children’s sun suits. Actually only one 
piece of cloth in the assortment was of that size. The remainder of 
the assortment consisted of scraps, trimmings and small, irregular 
pieces of material. 

Par. 5. Respondents’ advertisement was erroneous and misleading 
for the further reason that it represented through the use of the word 
“free” in connection with the thread and buttonhole maker that such 
articles were furnished to the purchasers of such assortments without 
cost or obligation of any nature. Actually, such articles were not 
generally furnished free or without cost or obligation, as the cost 
thereof was included in the charge made for the assortment. The 
only instances in which the articles were furnished without cost were 
those in which the other merchandise (remnants and patches) was 
returned by the purchaser. 

Par. 6. The use by respondents of these erroneous and misleading 
representations has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public with respect to re- 
spondents’ merchandise and with respect to the articles purportedly 
offered without cost, and the tendency and capacity to cause such 
portion of the public to purchase respondents’ merchandise as a result 
of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Harold Eisenberg and Sam 
Eisenberg, individually and as copartners trading under the name 
Plymouth Textiles, or trading under any other name, and their rep- 
resentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and dis- 
tribution of remnants and patches of cloth in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 


and desist from: 
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1. Representing, directly or by implication, that assortments of 
remnants and patches include pieces of cloth sufficiently large to be 
made into aprons or children’s sun suits, unless such assortments do 
in fact consist in substantial part of pieces of cloth which are of suffi- 
cient size for such purposes. 

2. Using the word “free” or any other word or words of similar 
import, to designate or describe articles the cost of which is included 
in the price of other merchandise, or which are not in fact gifts or 
gratuities furnished without cost or obligation to the recipient thereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of July 12, 1951]. 
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In THE MATrer oF 


AMASIA IMPORTING CORPORATION, SILK SKIN, INC. AND 
GEORGE LACKS AND HAROLD G. LACKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4459. Complaint, Aug. 9, 1948’—Decision, July 18, 1951 


Silk has been and is understood to be a product of the silk worm by the pur- 
chasing public which has held in high public esteem for a great many years, 
garments composed of silk, and there is a preference among purchasers 
particularly for feminine silk undergarments. 


Lacking the force and effect of law, as trade practice rules do, their prime 
objective is to express the requirements of the statutes administered by 
the Commission and its decisions in terms particularly addressed to the 
problems and practices of industry members. In the instant proceeding, 
the practices alleged to be engaged in were charged as in violation of law, 
namely, the Federal Trade Commission Act; thus the proceeding was not 
based on transgression of the trade practice rules and no decision as to said 
matter was made or required under the issues presented by the pleadings. 


In said connection as regards the expressions contained in rule 11 (a) of the 
Trade Practice Rules for the Silk Industry, promulgated by the Commis- 
sion on November 4, 1938, which state that it is an unfair practice to use 
the word “silk” as a part of a trade or corporate name unless a substantial 
part of the business concerned is devoted to silk or silk products and there 
is full and nondeceptive disclosure in immediate conjunction with such 
name as to any merchandise which is not silk: Such expressions serve 
merely to define one particular area in which the Commission has reason 
to believe that use of the word “silk” as a part of the trade or corporate 
name is deceptive and in violation of the law, and obviously do not consti- 
tute a determination that in all other circumstances the use of such name 
is not in violation of law. Hence they present no bar to Commission action 
intended to remove a capacity and tendency to deceive, where found. 


Where one of two corporations (directed and controlled by the same two officers), 
engaged in the manufacture of women’s corsets, girdles, and foundation 
garments, and in the interstate sale and distribution thereof to department 
stores and retailers throughout the United States, and, after the war, in 
thus ‘selling its said products through the second concern until about 
November 1947, when it ceased to manufacture; and one of the aforesaid 
individuals, its managing director— 

(a) Represented that their garments were composed of silk, the product of 
the cocoon of the silkworm, through using and featuring the product name 
“Silk Skin” to designate and refer thereto in their advertisements and in 
advertising mats furnished for the use of stores, on containers of their 
products, and through labels and tags attached thereto in which the state- 
ment of the constituent fibers was relatively inconspicuous; and 
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Where said second concern and the aforesaid individuals— 

(b) Represented that their garments were composed of silk, as aforesaid, through 
use of the words “Silk Skin” in the expression “Full Fashioned and Seamless 
by Silk Skin, Inc.” to designate the same on price lists in which, under the 
caption “Advertising Cooperation Policy,” they offered to supply without 
charge mats and suggested advertising, and allow 50 percent of a store’s 
net local space rate, providing that the advertisement prominently display 
the legend “FULL-FASHIONED and SEAMLESS by SILK SKIN, INC.” 
(in which the terms “by” and “Inc.” appeared in much smaller print and 
lighter type than the words “SILK SKIN’’) ; through a mat and suggested 
advertising in which such names were similarly featured; and through 
featuring the corporate name “Silk Skin, Inc.” in advertisements in pub- 
lications, on letterheads, on containers of their merchandise, and on tags 
and labels including those on its nonsilk, rayon products, in which were 
stated the constituent fibers and in which the name’s first two words were 
made relatively prominent ; 

The facts being that none of their garments was made exclusively of silk; an 
elastic yarn covered with lisle and knitted together with rayon or nylon, 
or with silk, was used in their manufacture; when silk was used, the 
silk content constituted about one-third of the garment’s weight; and 
about 85 percent of their merchandise contained no silk whatsoever, and 
were constituted in major part of rayon; 

With capacity and tendency to mislead and deceive a substantial portion of 
the consuming public with respect to the constituent fibers of their gar- 
ments and thereby induce the purchase thereof; and with result of placing 
in the hands of dealers purchasing such products from them for resale 
a means to mislead and deceive the public with respect thereto: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 

Contention of respondents that no deception stemmed from the use of the cor- 
porate name “Silk Skin, Inc.,” in connection with the sale of their gar- 
ments, since it was used only to identify the manufacturer of the article, 
and information with respect to the fiber content of the products appeared 
on the labels and tags affixed thereto was not tenable in view of their 
reference to their “Silk Skin Foundations” in pamphlets distributed by 
them to the trade; of the fact that their policy relating to cooperative 
advertising, as announced to dealers, contained no requirement that the 
use of the words “Silk Skin” be limited exclusively to identifying the cor- 
porate respondent as the source of the products offered; and the fact that 
their representative advertisements relating to their mat service for dealers 
and store use contained no suggestion that the great bulk of their line was 
constituted of garments which contained no silk, or contained any fiber other 
than silk. 

The deception which stemmed from respondents’ prior use of the product name 
“Silk Skin,” and the manner of their current use of the word “silk” in the 
corporate name “Silk Skin, Inc.” to designate garments which contained 
no silk was not cured by the information relating to fiber content in the 
advertising and on the garments, since, in view of the great esteem in which 
silk garments are held by the public, the purchaser might not be impelled 


AMASIA IMPORTING CORP. ET AL. 39 
37 Complaint 


to inspect the labeling to corroborate the impression necessarily engendered 
by the prominent display of the word “silk” in the product or corporate 
name; and in instances in which the garment contained no silk, the labeling 
would not serve to amplify or explain the impressions thus engendered, 
but might serve only as a confusing contradiction. The Commission, ac- 
cordingly, was of the opinion that only a prohibition against the use of the 
word in any manner, including the corporate name as a designation for or 
in reference to those of respondents’ garments which were not composed 
in part of silk, would eliminate adequately the deception which the word 
had the capacity and tendency to engender. 


As to the contention of respondents that the advertising of respondents’ “Silk 
Skin, Inc.” complied with the Trade Practice Rules for the Silk Industry, 
promulgated by the Commission on November 4, 1988, rule 11 (a) set 
forth that it was an unfair trade practice to use the word “silk” as a part 
of a trade or corporate name unless a substantial part of the business 
in question was devoted to silk or silk products, and there was full and 
nondeceptive disclosure in immediate conjunction, with the name, of the 
fact as to any merchandise advertised and sold which was not composed 
wholly of silk; and rule 11 (b) condemned the use of the word “silk” in 
any trade-mark indicative of silk when the merchandise concerned was 
not in fact composed thereof. Such expressions afforded no support for a 
conclusion that under the statute misrepresentation inuring to the use 
of deceptive trade-marks might be perpetuated through the medium of a 
subsequently adopted firm or corporate name, and there was no dispute that 
respondents’ purpose was to perpetuate and continue use of the word 
“silk,” in connection with the sale of garments theretofore so designated, 
through adopting the corporate name ‘Silk Skin, Inc.,” in order to preserve 
what was deemed to be a valuable asset, namely the product name “Silk 
Skin.” 


Before Mr. Miles J. Furnas and Mr. Henry P. Alden, trial 
examiners. 
Mr. Joseph Callaway for the Commission. 
Gainsburg, Gottleib, Levitan & Cole, of New York City, for 
respondents. 
AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Amasia Im- 
porting Corp., a corporation, Silk Skin, Inc., a corporation and 
George Lacks and Harold G. Lacks, individually and as president 
and secretary, respectively, of both corporations, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its amended complaint, stating its charges in that respect as 


follows: 
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Paracrary 1. Respondents Amasia Importing Corp. and Silk Skin, 
Inc., are both corporations organized, existing and doing business 
under and by virtue of the laws of the State of New York and both 
have their offices and places of business at 10 East Thirty-ninth Street 
in the city and State of New York. 

Par. 2. The individual respondent George Lacks is president of both 
Amasia Importing Corp. and Silk Skin, Inc., and respondent Harold 
G. Lacks is secretary of both corporations. These individual re- 
spondents also have their offices and principal places of business at 
10 East Thirty-ninth Street, New York, N. Y., and formulate, direct, 
and control the acts, policies, and business affairs of both corporate 
respondents, 

Par. 3. For a number of years prior to and during the early part of 
World War II, respondent Amasia Importing Corp. was engaged in 
the manufacturing, sale, and distribution of corsets and foundation 
garments for women. In 1943, respondent Silk Skin, Inc., was organ- 
ized and for a time acted as the selling agent for respondent Amasia 
Importing Corp. In November 1947, respondent Amasia Importing 
Corp. ceased to manufacture such garments which are now made, ad- 
vertised, sold, and distributed by respondent Silk Skin, Inc. 

Respondents sell and have sold their products to department stores 
and other retail dealers and have caused and now cause such products 
when sold to be transported from their place of business in the State 
of New York to the purchasers thereof located in various other States 
in the United States and in the District of Columbia. Respondents 
maintain and at all times mentioned herein have maintained a course 
of trade in said merchandise in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. The 
respondents’ volume of business in said articles in such commerce is 
substantial. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products, respondents have since 
March 21, 1938, made and caused to be made representations regarding 
the materials of which said garments were made, in advertisements 
published in newspapers, magazines, and other publications for distri- 
bution to the purchasing public. Respondents Amasia Importing 
Corp. in such advertisements used the trade name “Silk Skin” to desig- 
nate and describe all of its garments, irrespective of the materials from 
which the garments were made. Respondent Silk Skin, Inc., promi- 
nently displays its corporate name on letterheads, billheads, and other 
advertising matter. Among and typical of the representations made 
and used by respondent Silk Skin, Inc., since the end of World War II, 
with regard to said corsets and foundation garments is the following: 
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At Last 
Silk Skin, Ince., 
Bring You 
Pre-War 
Full-Fashioned 
Quality. 


_ We've waited five long.years for this day—for the fine quality yarns that would 
allow us to offer you the world-famous Full-Fashioned Panty and Girdle by 
Silk Skin, Ine. 


Par. 5. Through the use of the trade name Silk Skin to designate 
their products, and through the prominent display of the corporate 
name Silk Skin, Inc., on letterheads, billheads, and other advertising 
matter, and through the representations set forth above and others 
similar thereto, respondents have represented directly and by implica- 
tion that their garments were and are composed of silk, the product of 
the cocoon of the silkworm. 

Par. 6. The foregoing representations were and are deceptive and 
misleading. In truth and in fact none of respondents’ garments have 
ever been made exclusively of silk and many of them contain no silk 
atall. In fact, approximately 85 percent of the business of respond- 
ents is and always has been in garments containing no silk. 

Par. 7. Over a period of many years the word silk has had and still 
has in the minds of the purchasing and consuming public generally a 
definite and specific meaning as being the product of the cocoon of the 
silkworm. Silk products for many years have held and still hold 
great public esteem and confidence for their preeminent qualities. 

Par. 8. The use by the respondents of the foregoing misleading and 
deceptive representations, disseminated as aforesaid, with respect to 
their products has had and now has the capacity and tendency to and 
does mislead and deceive a substantial portion of the consuming public 
into the erroneous and mistaken belief that such representations were 
and are true and to cause and does cause a substantial portion of the 
public to purchase respondents garments under such mistaken belief. 

Par. 9. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices within the intent and meaning of the Federal 
Trade Commission Act. 


Report, Finpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1941, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, Amasia Importing Corp., charging said respondent with the use 
of unfair and deceptive acts and practices in commerce in violation 
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of the provisions of that act. After the filing by said respondent of 
its answer, testimony and other evidence were introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence, together with a stipulation as. 
to the facts entered into on January 26, 1943, between counsel sup- 
porting the complaint and counsel for respondent under which re- 
spondent Amasia Importing Corp. waived further intervening pro- 
cedure and consented to issuance by the Commission of findings as to 
the facts and order disposing of the proceeding, were duly recorded 
and filed in the office of the Commission. This proceeding thereafter 
came on to be heard before the Commission upon the complaint, an- 
swer, and the testimony and other evidence, including the aforesaid 
stipulation as to the facts. After the issuance on September 16, 1946, 
by the Commission of its findings as to the facts and order to cease 
and desist, respondent Amasia Importing Corp. on November 25, 1946, 
filed petitioh requesting that the proceedings be reopened and that 
said order to cease and desist be modified or, in the alternative, that 
the respondent be relieved of the stipulation of facts received into the 
record on January 26, 1943. It appearing to the Commission, among 
other things, that.there had been a misconception and misunderstand- 
ing by counsel for respondent and there being reason to believe that 
changes in the factual situation had occurred, said findings as to the 
facts and order to cease and desist as theretofore issued by the Com- 
mission were on December 3, 1947, vacated and set aside and the matter 
was reopened for such further proceedings as appeared appropriate 
with leave being granted to respondent. Amasia Importing Corp. to 
withdraw or amend the stipulation of facts referred to above. After 
the filing by respondent Amasia Importing Corp. of its statement 
withdrawing said stipulation of facts, the Commission on August 9, 
1948, issued and subsequently served its amended complaint in this 
proceeding upon the respondents named in the caption hereof. Fol- 
lowing the filing of respondents’ answers to the amended complaint, 
testimony and other evidence in support of and in opposition to the 
allegations of the amended complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it and 
such testimony and other evidence were recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing by the Commission upon the record including the 
amended complaint, respondents’ answers, testimony, and other evi- 
dence, recommended decision of the trial examiner and the exceptions 
thereto filed by respondents, briefs in support of and in opposition to 
the amended complaint, and oral argument; and the Commission, 
having duly considered the matter and being now fully advised in the 
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premises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO. THE- FACTS 


Paracrapu 1. Respondents Amasia Importing Corp. and Silk Skin, 
Ine., are New York corporations with their principal place of business 
at 10 East Thirty-ninth Street, New York, N. Y. Respondent Harold 
G. Lacks has been an officer and a managing director of respondent 
Amasia Importing Corporation since 1938, and an officer and a direc- 
tor of respondent Silk Skin, Inc., since its organization in 1943. Re- 
spondent George Lacks has been an officer and a managing director 
of both of the corporate respondents since 1944. Respondents Harold 
G. and George Lacks are the only officers of the respondent corpora- 
tions and they have directed and controlled the acts and policies and 
business affairs of both respondent corporations. 

Par. 2. From prior to August 1938 until after the beginning of 
World War II, respondent Amasia Importing Corp. engaged in the 
manufacture and sale of women’s corsets, girdles, and foundation gar- 
ments to department stores and other retail dealers throughout the 
United States. Respondent Amasia Importing Corp. resumed the 
manufacture of these garments at the end of the war, but the merchan- 
dise produced thereafter was sold and distributed to retail stores. by 
respondent Silk Skin, Inc. On or about November 1, 1947, Amasia 
Importing Corp. ceased to manufacture respondents’ garments and 
since that date respondents’ merchandise has been manufactured, sold, 
and distributed by respondent Suk Skin, Inc. 

Par. 3. In connection with the sale of their girdles, corsets, and 
foundation garments to dealers, respondents have caused their mer- 
chandise to be transported from their place of business in the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents, during 
the periods mentioned herein, have maintained a course of trade in 
their merchandise in commerce among and between the various States 
of the United States and in the District of Columbia, the volume of 
which has been substantial. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products, respondents have 
made and caused to be made representations concerning such mer- 
chandise in advertisements published in newspapers, magazines, and 
other publications for distribution to the purchasing public. 

(a) In the advertising of respondent Amasia Importing Corp. dis- 
seminated prior to World War II, respondents’ garments were desig- 
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nated and described by the product name “Silk Skin,” which name was 
displayed prominently and conspicuously in advertisements and on the 
garments when offered for sale to the purchasing public. Typical of 
such advertisements is one which appeared on August 24, 1938, in The 
New York Sun over the name of a store engaged in the resale of such 
garments. This advertisment was reproduced from an advertising 
mat furnished by respondent Amasia Importing Corp. to such store 


and read: 
SILK SKIN 


Trademark. Reg. No...323812 
U. S. Pat. Off. 


* * * your new, 
free ‘n” easy girdle 


Gives you wonderful feeling of 
ease and comfort. Quick to 

slip into, with its zipped 

front panel. Keeps you sleeked, 
without a wrinkle, into lovely 
curves. 80% elastic yarn with 
20% rayon. * * * 


P 
I 
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T 
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R 
E 
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>) 


Another typical advertisement used by respondent Amasia Import- 
ing Corp. appeared in The New York Times on October 23, 1938, 
wherein the display was in single column width and the words “Silk 
Skin” appeared variously in large script and prominent type, which 
advertisement read : 

You'll be 
SLIMMER 
SMOOTHER 
SMARTER 
Full-fashioned, Free as Air 
SILK SKIN 


80% to 100% elastic yarn com- 
bined with lisle, rayon or silk 


alo on 
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I 
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You’d have to pay two and three 
times the price for expensive 
French hand-fashioned girdles to 
look as lusciously smooth and 
slim as you doin a SILK SKIN. 


*  * ke 


You can wear the new romantic fashions 
with distinction, and yet be perfectly 
comfortable, in a SILK SKIN pantie- 
corset. The highly resilient, unique 
elastic fabric (it actually improves 

with washing) molds you naturally, 

with not a seam to bulk or bind. * * * 


HmankaHYN 
sollesblep ey i 


O 
F 


You look chic as a fashion model 
in a SILK SKIN all-in-one because 
the powerful elastic molds you 
into today’s smart fashion figure. 

* * * & 


SILK SKIN 
girdles, panties and, all-in-one, 
with and without zipper panel, at 


all leading stores, $3.50 to $15 
Write for illustrated Brochure T-7 


SILK SKIN—10 EAST 39, N. Y. 
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(0) Among the advertisements used in promoting the sale of re- 
spondents’ products by Silk Skin, Inc., has been a price list, effective 
October 1, 1947, in which, among other things, appears the following: 


ADVERTISING COOPERATION POLICY 


We will supply without charge 
matrix and suggested advertising 
copy to stores desiring same. We 
will allow 50% of a store’s net 
local space rate for any newspaper 
advertisement to cover actual line- 
age used provided that the adver- 
tisement is separately enclosed and 
prominently displays the legend 


FULL-FASHIONED and 
SEAMLESS 
by SILK SKIN, Ine. 


* * & * * * 


In the foregoing, the terms “by” and “Inc.” appear in much smaller 
print and in lighter type than the words “SILK SKIN.” <A matrix 
and suggested advertising referred to, as offered by respondents in 
1947, are the following: 


at last SILK 
SILK SKIN 
SKIN Ine. 
Ine. presents 
brings you the ONLY full 
P fashioned seamless 
I pantie in the world 
PRE-WAR CM i 
FULL FASHIONED uaKOy iliac 
MD) comfort, with not a 
QUALITY R E single seam to 
B® bulk or bind. 
FULL FASHIONED— 
We've waited five long O under a patented PICTURE 
years for this day—for Re process comparable Or 
the fine quality yarns to expensive hand- MODEL 
that would allow us to 


woven French 


offer you the world- elastic—to shape 


famous Full-Fashioned 
Pantie and Girdle by 
SILK SKIN, ine. 


STORE NAMHE 


you with real 
corset control. 
$00.00 


STORE NAME 
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(c) To the merchandise sold by Amasia Importing Corp. there were 
attached two woven tab labels. These were affixed at the same place 
on the top seam of the garments in such manner that one was super- 
imposed over the other. In large script on the outer face of the upper 
label were imprinted the words “Silk Skin” in flowing script, and on 
the reverse face appeared information relating to patents. The 
under or less conspicuous label had imprinted on its outer face the 
style number and size and on the under side appeared a statement 
in small but discernible type relating to the constituent fibers of such 
garment. To these garments respondents also affixed a cardboard 
tag on which the term “Silk Skin” appeared in very large letters, and 
on the back, in small but relatively discernible type, there was im- 
printed, among other things, laundering instructions together with 
a statement in reference to constituent fibers. 

To its garments containing rayon but no silk, respondent Silk 
Skin, Inc. causes to be attached cardboard tags on which there is 
imprinted, among other things, the words “By Silk Skin, Inc. Cotton 
Lastex * * * Rayon Yarn.” On such tag the term “Inc.” ap- 
pears in extremely small type. A single woven tab label also is affixed 
which reads “Cotton Lastex and Bemberg Rayon * * * By Silk 
Skin Inc.” The letters in the words “Silk Skin” appear in script. 
The word “By” and the expression “Inc.” appear in somewhat 
smaller type. 

Par. 5. Through the use of the product name “Silk Skin” to desig- 
nate, describe and refer to all of their garments in advertisements 
appearing in various publications and in other advertising matter, 
including the boxes in which their merchandise was packaged and 
the labels and tags attached to such garments, respondents Amasia 
Importing Corporation and Harold G. Lacks represented directly 
and by implication that the garments so designated were composed 
of silk, the product of the cocoon of the silk worm. Through use 
of the words “Silk Skin” in the expression “Full Fashioned and Seam- 
less by Silk Skin, Inc.” to designate their merchandise, and through 
prominent display of the corporate name “Silk Skin, Inc.” in adver- 
tisements appearing in publications, on letterheads and in other adver- 
tising matter, including the boxes in which their merchandise is 
packed and on labels and tags attached to such garments, respond- 
ents Silk Skin, Inc., George Lacks and Harold G. Lacks have repre- 
sented and now represent directly and by implication that all of the 
garments so designated and offered for sale and sold by them are 
composed of silk, the product of the cocoon of the silk worm. 

Par. 6. The representations of respondents referred to in Para- 
graph Five above are false and misleading. None of respondents’ 
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garments ever has been made exclusively of silk. An elastic yarn, 
the covering of which is composed of lisle, is used in the manufacture 
of respondents’ girdles, corsets and foundation garments. The yarn 
is knitted together with rayon or nylon, or with silk. When silk is 
used as plating or facing in the knitting of respondents’ garments, 
the silk content of the article so produced constitutes approximately 
3314 percent of garment weight. Approximately 85 percent of the 
merchandise sold by respondents contains no silk whatsoever, and 
garments containing rayon which resembles silk in appearance con- 
stitute the major part of this category of merchandise in which no 
silk fiber is present. 

Par. 7. Silk has been and is understood by the purchasing public 
to be the product of the cocoon of the silk worm and garments com- 
posed of silk have been held in high public esteem for a great many 
years. There is a preference among purchasers particularly for 
feminine silk undergarments. 

Par. 8. In the course of these proceedings, respondents have urged 
that no deception stems from the use of the corporate name “Silk 
Skin, Inc.” in connection with the sale of their garments for the reason 
that the name is used only to identify the manufacturer of the articles 
being offered for sale and for the further reason that information 
respecting fiber content of the products appears on labels and tags 
affixed thereto. Respondents’ contention that the advertising of re- 
spondent Silk Skin, Inc., has been limited to identifying the corporate 
respondent as the maker of the product offered for sale is not tenable. 
Statements in reference to respondents’ “Silk Skin foundations” have 
appeared in pamphlets distributed by respondents to the trade. 
Pertinent and considered in this connection also is the fact that 
respondents’ policy relating to cooperative advertising with dealers, 
as announced by respondent Silk Skin, Inc., to the trade, has con- 
tained no express requirement that use of the words “Silk Skin” be 
limited exclusively to identifying the corporate respondent as the 
source of the products offered for sale. One of the representative 
advertisements depicted in respondents’ promotional matter relating 
to the mat service available in 1947 to dealers contains no suggestion 
that the great bulk of respondents’ line of merchandise constitutes 
garments containing no silk or that respondents’ garments contain 
any fiber other than silk. The mats referred to were adaptable to 
store use merely through insertion of the name of the store in which 
they are being offered for sale. 

In the opinion of the Commission, the deception stemming from re- 
spondents’ prior use of the product name “Silk Skin” and the manner 
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of their current use of the word “Silk” in the corporate name “Silk 
Skin, Inc.” to designate garments containing no silk is not cured by 
the information relating to fiber content appearing in the advertising 
and on such garments. Silk has been used widely in the manufacture 
of women’s corsets, girdles, and foundation garments. Silk garments 
are held in great esteem by the purchasing public and where, as in 
the circumstances here, the product name or corporate name suggests 
that the garments are composed of this fiber the purchaser may not 
be impelled to inspect the labeling of the garment to corroborate 
thereby the impressions necessarily engendered by prominent display 
of the word “Silk” in a product or corporate name. In instances in 
which the garments offered for sale contain no silk fiber, the labeling 
would not serve to amplify or explain the impressions engendered 
by the presence of the word “Silk” in such product name or business 
name, but may serve only as a confusing contradiction thereto. In 
considering the remedy to be applied here, the Commission is of the 
opinion, therefore, that only a prohibition against use of the word 
“silk” in any manner including the corporate name as a designation 
for, or in reference to, those of respondents’ garments which are 
not comprised in part of silk, adequately will eliminate the deception 
which this word has the capacity and tendency to engender. 

Par. 9. It is urged by respondents that the advertising of re- 
spondent Silk Skin, Inc., complies with the Trade Practices Rules for 
the Silk Industry promulgated by the Commission on November 4, 
1938. Rule 11 (a) of such rules contains an expression to the effect 
that it is an unfair trade practice to use the word “silk” as part of 
the trade or corporate name unless a substantial part of the business 
conducted by such user is devoted to silk or silk products, and that as 
to any merchandise of the business which is not composed wholly 
of silk, full and nondeceptive disclosure is made in immediate con- 
junction with such trade or corporate name of the fact that the mer- 
chandise advertised and sold is not silk but is composed of or contains 
other fibers. Rule 11 (0) states that it is an unfair trade practice to 
use the word “silk” in any trade-mark indicative of silk when the 
merchandise which bears such mark, or which is advertised and sold 
thereunder, is not in fact composed of silk, or to use said trade-mark, 
in any other manner, or under any other condition, which is mislead- 
ing or deceptive. 

It is not correct, as respondents contend, that the advertising of 
respondent Silk Skin, Inc., has complied with the Trade Practice 
Rules. This conclusion, in part, is based on the Commission’s con- 
sideration of the advertising matter used by Silk Skin, Inc., offering 
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to dealers its mat service which contained the suggested advertising 
described hereinbefore in paragraph 4 (0). 

In 1943, prior to the issuance of the amended complaint in this 
proceeding but during the time when this proceeding was pending, 
respondent Silk Skin, Inc., was organized by the same interests who 
theretofore had conducted the affairs of Amasia Importing Corp. It 
is asserted by respondents that the corporate name under considera- 
tion here was adopted in order to preserve what was deemed to be 
a valuable asset, namely, the product name “Silk Skin” and there is 
no dispute, therefore, that respondents’ purpose was to perpetuate 
and continue use of the word “silk” in connection with the sale of gar- 
ments theretofore so designated. The expressions contained in Rule 
11 (a) afford no support for a conclusion that under the statute 
misrepresentation inhering in the use of deceptive trade-marks, re- 
ferred to in Rule 11 (0), may be perpetuated through the medium of 
the subsequently adopted firm or corporate name. 

Lacking as they do the force and effect of law, the prime objective 
of trade practice rules is to express the requirements of the statutes 
administered by the Commission and decisions in terms particularly 
addressed to the problems and practices of industry members. The 
amended complaint in this proceeding, therefore, charges that the 
practices alleged to have been engaged in are in violation of law, 
namely, the Federal Trade Commission Act, and the proceeding is not 
based on transgression of the Trade Practice Rules. Therefore, 
whether such part of respondents’ business as relates to the offering 
for sale of garments actually containing silk constitutes a substantial 
part of the business of Silk Skin, Inc., is not being decided by the 
Commission and a decision in this respect is not necessary to deter- 
mination of the issues presented under the pleadings. 

The expressions contained in Rule 11 (a), moreover, serve merely 
to define one particular area in which the Commission has reason to 
believe that use of the word “silk” as part of a trade or corporate 
name is deceptive and in violation of the law. Obviously, these state- 
ments do not constitute a determination that in all other circum- 
stances the use of such name is not in violation of the law, and where, 
as here, the use of the name is found to have the capacity and tendency 
to deceive, Rule 11 (a) presents no bar to Commission action intended 
to remove such capacity and tendency. 

Par. 10. The use by the respondents of the foregoing representa- 
tions has had and now has the capacity and tendency to mislead and 
deceive a substantial portion of the consuming public with respect 
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to the constituent fibers of respondents’ garments, and to cause a sub- 
stantial portion of the public to purchase respondents’ garments as a 
result of the erroneous and mistaken belief so engendered. Respond- 
ents’ acts and practices have served and now serve also to place in the 
hands of dealers purchasing such merchandise from respondents for 
resale a means and instrumentality whereby they are enabled to mis- 
lead and deceive the public with respect to respondents’ garments. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the record including the amended complaint, the answers 
of respondents, testimony and other evidence introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
recommended decision of the trial examiner and the exceptions thereto, 
briefs filed in support of and in opposition to the amended complaint, 
and oral argument; and the Commission having made its findings as 
to the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondent Amasia Importing Corp., a corpora- 
tion, and respondent Silk Skin, Inc., a corporation, and said respond- 
ents’ officers, agents, representatives, and employees, and respondents 
George Lacks and Harold G. Lacks, individually and as officers of 
Amasia Importing Corp. and Silk Skin, Inc., and their agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, of wearing apparel not composed of silk, do forthwith cease 
and desist from: 

Using the product name “Silk Skin” or the corporate name “Silk 
Skin, Inc.,” or the word “silk” or any simulation thereof, either alone 
or with other words or as part of any product or corporate name; 
provided, however, That nothing herein shall be construed to prohibit 
use of such product name or corporate name or other word or words 
indicative of silk content in connection with the offering for sale, sale, 
or distribution, as aforesaid, of garments composed in substantial part 
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of silk and in part of another fiber or fibers if, whenever such terms 
or words appear, there are used in immediate conjunction therewith, 
in letters of equal conspicuousness, words truthfully describing such 
other fiber or fibers. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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ATLAS SUPPLY CO., STANDARD OIL CO. (OHIO), STAND- 
ARD OIL CO. (KENTUCKY), STANDARD OIL CO. OF 
CALIFORNIA, AND STANDARD OIL COS. (OF INDIANA 
AND NEW JERSEY), ET AL. 


COMPLAINT, FIN DINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECS. (C) AND (F) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936, AND OF 
SEC. 5 OF AN ACT APPROVED SEPT. 26, 1914 


Docket 5794. Complaint, July 10, 1950—Decision, July 19, 1951 


Where a corporation through which, as their controlled intermediary, the Stand- 
ard Oil companies of Ohio, Kentucky, California, Indiana, and New Jersey 
had engaged increasingly since 1930 in purchasing “TBA” products, namely, 
tires, batteries, and other automobile products and accessories ; and in selling 
the same through a substantial percentage of all the service stations located 
throughout the United States— 

(a) Received and accepted commissions, brokerages, or other compensation in 
lieu thereof on purchases of “TBA” products made through it by said oil 
companies in transactions in which the supply company acted as an inter- 
mediary subject to the control of the oil companies; and 

Where said oil companies— 

(b) Received and accepted in the form of dividends on their common stock 
in said supply company and in the form of services and facilities furnished 
by it in the marketing of their “TBA” products, and in various other ways, 
compensation which said supply company thus received and transmitted 
to them: 

Held, That such acts and practices of said corporations in receiving and accepting 
commissions, brokerages, and other compensation or allowance, or dis- 
count in lieu thereof, as above set forth, violated the provisions of subsec. 
(ce) of sec. 2 of the Clayton Act, as amended by the Robinson-Patman Act; 
and 

Where said supply company, in connection with the purchase of “TBA” products 
from sellers or vendors who were in competition with other sellers for its 
business— 

{a) Knowingly induced and knowingly received and accepted discriminatory 
prices from some of such sellers or vendors which were lower than prices 
paid to the same “TBA” sellers for commodities of like grade and quality 
by other purchasers competing with the oil companies in their resale; and 

Where said oil companies, in the purchase of certain of their requirements of 
such products through and from the supply company, in the resale of which 
they were in competition with distributors, wholesalers, jobbers, and 
others— 

(0) Knowingly received and accepted discriminatory prices from some of such 
sellers or vendors which were lower than those paid to the same “TBA” 


sellers as aforesaid ; 
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Effect of which discriminations in price and of the practices and activities above 
set forth in connection with said various companies’ purchases of “TBA” 
products, might be and was substantially to lessen competition in the lines 
of commerce in which they were engaged, and to injure, destroy, or prevent 
competition between their suppliers who granted them lower prices and 
those suppliers who did not grant such discriminatory prices, and also to 
injure, destroy, and prevent competition between said companies and other 
marketers, including distributors, wholesalers, jobbers, and others, who 
did not receive said discriminatory prices: 

Held, That such acts and practices of said various companies in knowingly 
inducing and receiving and knowingly accepting the discriminations in 
price as above set forth were in violation of the provisions of subsec. (f) 
of sec. 2 of the Clayton Act, as amended by the Robinson-Patman Act; and 

Where the aforesaid oil companies, which since 1930 either directly or through 
their wholly owned subsidiaries owned all the common stock of said supply 
company, and operated the same in connection with their aforesaid pur- 
chases of “TBA” products (sales of which by them grew from 1930 to 
1949 to about 10 percent of the total replacement sales of such products in 
the United States)— 

Agreed and combined among themselves, through their uninterrupted ownership, 
eontrol, and operation of said “Supply Company” since 1930 and its use as 
an intermediary in the purchase of “TBA” products, to utilize the influence 
of their combined purchasing power in jointly buying said products, and 
thereby to purchase the same at illegally discriminatory prices; to receive 
illegal commissions, brokerages, or other compensation in connection with 
purchases of said products; and to obtain other preferential treatment from 
sellers or vendors which was preferential to that allowed, afforded, or made 
available by such sellers to competitors of said various companies; 

Effects of which practices and activities, under the circumstances set forth, 
were to— 

1. Injure, lessen, and prevent competition between them and other oil com- 
panies and distributors, wholesalers, and jobbers of “TBA” products in the 
purchase and resale thereof ; 

2. Eliminate competition between respondent “Oil Companies” in the 
purchase of “TBA” products through respondent “Supply Company” ; 

8. Foreclose a large market to those manufacturers and vendors of the 
aforesaid products who refused to grant illegal discriminatory prices or 
to pay illegal commissions, brokerage, or other compensation to respondents ; 
and 

4. Increase substantially the size, power, and market control of respondents 
in the purchase and resale of “TBA” products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and had a dangerous tendency to hinder, lessen, 
and restrain competition in the purchase and resale of “TBA” products in 
commerce; and to create in respondents a monopoly in the purchase, sale, 
and distribution thereof; and constituted unfair methods of competition in 


commerce, 
Before Mr. Everett F. Haycraft, trial examiner. 


Mr. Earl W. Kintner, Mr. J. Wallace Adair, Mr. L. EF. Creel, Jr., 
and Mr. James I. Rooney for the Commission. 
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Mr. Wiliam W. Nottingham, of New York City, and Covington & 
Burling, of Washington, D. C., for Atlas Supply Co., and along with— 

McAfee, Grossman, Taplin, Hanning, Newcomer & Hazlett, of 
Cleveland, Ohio, for Standard Oil Co. (Ohio) ; 

Middleton, Seelbach, Wolford, Willis & Cochran, of Louisville, 
Ky., for Standard Oil Co. (Kentucky) ; 

Pillsbury, Madison & Sutro, of San Francisco, Calif., for Standard 
Oil Co. of California; 

Kirkland, Fleming, Green, Martin & Ellis and Mr. Thomas E. Sun- 
derland and Mr. Albert L. Green, of Chicago, Ill., for Standard Oil 
Co. (Indiana) ; and 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, 
for Standard Oil Co. (New Jersey). 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Clayton Act, as amended by the Robinson-Patman Act, and 
by virtue of the authority vested in it by said acts, the Federal Trade 
Commission having reason to believe that the parties named in the 
caption hereof and more particularly described and referred to herein- 
after as respondents, have violated the provisions of subsections (c) 
and (f) of section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act (U.S. C., title 15, sec. 13), and section 5 of the Federal 
Trade Commission Act (U.S. C., title 15, sec. 45), and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
as follows: 

COUNT I 


Charging violation of section 2 (c) of the Clayton Act, as amended, 
the Commission alleges: 

Paracrary 1. Each of the following-named respondents is a cor- 
poration, organized, existing, and doing business under the laws of 
the State and with its principal office and place of business located as 
hereinafter set forth: 


State of incor- 5 ae : 
Name poration Principal office and place of business 
(O) ee ee See Se eee Delaware___--| 744 Broad St., Newark, N. J. : 
SoC ale Co. (O10) 322 22-222-20- Obio=: et ats Midland Bank Bldg., Cleveland, Ohio. __ 
Standard Oil Co. (Kentucky) ----------- Kentucky--_-- pert Bldg., 4th and Walnut Sts., Louisville, 
y- . ry 
Oil Co. of California----------- Delaware-_-__--- Standard Oil Bldg., San Francisco, Calif. 
Standard Oi Co. Gndianeyist ee © Indiana__-___- 910 South Michigan Ave., Chicago, Ill. 
Standard Oil Co. (New Jersey) ---------- New Jersey..--| 30 Rockefeller Plaza, New York 20, N. Y. 
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Respondent, Atlas Supply Co., is hereinafter referred to as the 
“Supply Company.” ‘The other above-named respondents, when re- 
ferred to collectively hereinafter, will be referred to as the “Standard 
Oil companies.” 

Par. 2. The “Standard Oil companies,” either directly or through 
their wholly owned subsidiaries, are now, and for many years have 
been, engaged in the business of producing, refining, and selling pe- 
troleum products. Beginning in 1929, and with increasing emphasis 
since that date, they have engaged in the business of purchasing and 
selling tires, batteries, and other automobile parts and accessories, 
which products are generally referred to in the trade as “TBA” prod- 
ucts and will sometimes hereinafter be referred to as “TBA” products. 
The sale of “TBA” products now constitutes a large and profitable 
portion of their business. 

The “Standard Oil companies,” respectively, sell their petroleum 
products and resell “TBA” products to or through service stations 
operated by them or by persons, firms, and corporations whose buying, 
selling, and operating policies the “Standard Oil companies” are able 
to greatly influence or control. ‘These said service stations constitute 
a substantial percentage of the total number of service stations in the 
United States. The influence or control of the “Standard Oil com- 
panies” over these service stations was acquired through ownership, 
leases, or subleases of the service stations, leasing of pumps and fix- 
tures, dealer contracts, agreements, promotional and marketing as- 
sistance, and many other factors. 

Par. 3. The “Standard Oil companies” purchase “TBA” products 
through the “Supply Company” and have been doing so continuously 
since its organization and incorporation which was effected, directly or 
indirectly, by the “Standard Oil companies” on February 27, 1929. 
All of the common stock in the “Supply Company” is now, and since 
the time of its organization has been, owned in equal amounts of 
100,000 shares each by the “Standard Oil companies” either directly or 
through their wholly owned subsidiaries. The holders of the common 
stock have the sole voting power. Part of the net profits or net earn- 
ings of the “Supply Company” have been paid to the “Standard Oil 
companies” as dividends on its common stock. Such dividends have 
not been paid on the number ot shares of common stock owned by each 
of the “Standard Oil companies,” but the net profits or earnings on 
each class of products handled have been divided among the “Stand- 
ard Oil companies,” respectively, in proportion to their purchases of 
“TBA” products of that class. 
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The “Supply Company” in each of the transactions hereinafter re- 
ferred to acted as the agent, representative, or intermediary acting in 
fact for, or in behalf of, and subject to the control of, the “Standard 
Oil companies.” 

Par. 4. In the course and conduct of said business since 1929, said 
purchases of “TBA” products have been made continuously from 
vendors located in the several States of the United States; and re- 
spondents have caused said products so purchased to be transported 
from said States to destinations in other States and the District of 
Columbia in a regular current and flow of commerce. 

Par. 5. In the course of said business in commerce since June 19, 
1936, the “Standard Oil companies” have purchased certain of their 
requirements of “TBA” products through the “Supply Company” 
from “TBA” vendors, some of whom paid the “Supply Company” 
commissions, brokerage fees, or other compensations on said purchases. 

The “Supply Company” received and accepted said compensations 
and transmitted and paid them to, and they were received and accepted 
by the “Standard Oil companies” in the form of dividends on the 
common stock of the “Supply Company,” and in the form of services 
and facilities furnished them by the “Supply Company” in the mar- 
keting of their “TBA” products and in various other ways. 

In all of the aforesaid transactions where the “Supply Company” 
received commissions, brokerage fees, or other compensations, it acted 
as agent, representative, or other intermediary therein acting in fact 
for or in behalf, or subject to the direct or indirect control of the 
“Standard Oil companies,” and in some of said transactions it also 
purported to act as agent of the vendor. 

Among the transactions in which the “Supply Company” received 
and accepted said valuable considerations were those made under 
agreements entered into by the “Supply Company” with Westing- 
house Electric Corp. and General Electric Co. In said transactions 
the “Supply, Company” agreed to act as sales agent for each of these 
two companies in the sale and distribution of electric lamps and re- 
lated items, and the said two companies agreed to pay and paid the 
“Supply Company” a commission on purchases thereof made through 
it by the “Standard Oil companies.” 

Par. 6. The foregoing acts and practices of the respondents, and 
each of them, in receiving and accepting commissions, brokerages, or 
other compensation or allowances or discounts in lieu thereof, in the 
manner and form aforesaid, are in violation of the provision of sub- 
section (c) of section 2 of the Clayton Act, as amended. 
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Charging violation of section 2 (£) of the Clayton Act, as amended, 
the Commission alleges: 

_ Par. 7. Paragraphs 1 to 4, inclusive, of count I are hereby repeated 
and made a part. of this charge as fully and with the same effect as 
though here again set forth in full. 

Par. 8. In the course of said business in commerce since June 19, 
1936, the “Standard Oil companies” have purchased certain of their 
requirements of “TBA” products through the “Supply Company” 
from “TBA” vendors, in the resale of which the Standard Oil com- 
panies were in competition with distributors, wholesalers, jobbers, and 
others, except to the extent that this competition has been lessened or 
eliminated by the methods, practices, and policies of respondents 
described herein. In certain of these purchases the respondents have 
knowingly induced or knowingly received discriminatory prices from 
certain “TBA” vendors which were lower than prices paid to the same 
“TBA” vendors for commodities of like grade and quality by other 
purchasers competing with the “Standard Oil companies” in their 
resale. 

In each of the purchases referred to in this paragraph made by the 
“Standard Oil companies,” a sale was made by a “TBA” vendor which 
transferred title to the products to the “Supply Company” and said 
products, in turn, were resold and title to them was transferred by 
the “Supply Company” to one of the “Standard Oil companies.” At 
all times the “Supply Company” has been wholly owned and con- 
trolled by the “Standard Oil companies,” and in each of these trans- 
actions the “Supply Company” was an intermediary acting for, or in 
behalf of, and subject to, the control of the “Standard Oil companies.” 

Among the transactions in which respondents have knowingly in- 
duced or knowingly received discriminatory prices from their vendors 
are: (1) Purchases of tires and tubes from the United States Rubber 
Company at cost plus 6 percent, while at the same time other com- 
peting distributors who purchased tires and tubes from United States 
Rubber Company, directly or through its wholly owned subsidiary 
were required to and did pay higher prices for tires and tubes of, like 
grade and quality; (2) purchases of batteries from Auto-Lite Battery 
Corp. at discriminatory prices which were approximately 25 percent 
lower than the prices paid by competing distributors to Auto-Lite 
Battery Corp. for batteries of like grade and quality; and (3) pur- 
chases of fan belts and radiator hose from Raybestos-Manhattan, Inc., 
at discriminatory prices which were approximately 28 percent lower 
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than the prices paid by competing distributors to Raybestos-Manhat- 
tan, Inc., for products of like grade and quality. 

Par. 9. The effect of said discriminations in price, knowingly in- 
duced or received by respondents, as above alleged, may be substan- 
tially to lessen competition with or tend to create a monopoly in the 
“Standard Oil companies,” in the line of commerce in which the 
“Standard Oil companies” are engaged, or to injure, destroy or pre- 
vent competition with the “Standard Oil companies” or with their 
customers. 

Par. 10. The foregoing acts and practices of the respondents, and 
each of them, in knowingly inducing or in knowingly receiving the 
aforesaid discriminations in price are in violation of the provisions 
of subsection (f) of section 2 of the Clayton Act, as amended. 


COUNT III 


Charging violation of section 5 of the Federal Trade Commission 
Act, the Commission alleges: 

Par. 11. Paragraph 1 to 10, inclusive, of counts I and ITI are hereby 
repeated and made a part of this charge as fully and with the same 
effect as though here again set forth in full. 

Par. 12. Respondent, the Standard Oil Co. (New Jersey), prior to 
December 1, 1911, owned substantially all of the capital stock of re- 
spondent Sinidard Oil Co. (Kentucky), respondent Standard Oil 
Co. (Indiana), respondent Standard Oil Co. (Ohio), and Standard 
Oil Co. (California). All of the assets and liabilities of the Standard: 
Oil Co. (California) were later acquired by respondent Standard Oil 
Co. of California (incorporated in Delaware on January 27, 1926). 

Respondent Standard Oil Co. (New Jersey) and its subsidiaries: 
were held by the Circuit Court of the United States for the Eastern 
District of Missouri to have illegally monopolized the production and 
sale of petroleum products. Acting under the court’s decree of De- 
cember 1, 1911, respondent Standard Oil Co. (New Jersey) distributed 
to its stockholders all of its stock in all of the other above-named 
Standard Oil companies and thereby withdrew from the direct control 
and direction of these companies. 

Par. 13. Beginning in 1929 and continuing to the present date, all 
of these respondents combined to monopolize trade in the purchase, 
sale, and distribution of “TBA” products in interstate commerce. 
The respondents, as parties to this unlawful combination, have agreed 
and conspired among themselves to purchase the said commodities at 
illegally discriminatory prices and to receive illegal commissions, 
brokerage, or other compensation in connection with purchases of the 
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said commodities. The effects of this combination and conspiracy are 
to hinder, lessen, frustrate, suppress, restrain, and eliminate competi- 
tion and tend to create a monopoly in the sale and distribution of these 
commodities in interstate commerce. 

Par. 14. On February 27, 1929, the “Standard Oil companies,” act- 
ing in concert, either directly or indirectly, organized the “Supply 
Company.” This company has, at all times, been managed, controlled, 
and operated by the “Standard Oil companies” to serve as a medium 
or instrumentality by, through, or in conjunction with which said 
“Standard Oil Companies” exert the influence of their combined pur- 
chasing power on their vendors of “TBA” products. 

Prior to 1929 the percentage of total sales of tires, batteries, and 
other automobile parts and accessories sold in the United States for 
replacement by the “Standard Oil companies” was negligible. In the 
20 years from 1929 to 1949, their percentage of total sales has grown 
to where it now constitutes a substantial portion of the total replace- 
ment sales of these commodities made in the United States. 

Among these commodities in which respondents’ percentage of the 
total replacement sales in the United States has tremendously in- 
creased are tires, tubes, batteries, fan belts, radiator hose, electric 
lamps, and spark plugs. The “Standard Oil companies” purchasing 
collectively through the “Supply Company” are at the present time 
the largest or one of the largest buying units purchasing these com- 
modities for resale in the United States. Their sales for each of these 
items purchased through the “Supply Company” has increased from 
a negligible amount prior to 1929 to from about 5 percent to 10 per- 
cent or more of the total replacement sales made in the United States. 

Par. 15. Among the acts, methods, practices, and policies engaged 
in by respondents pursuant to and in furtherance of their combination 
and conspiracy which have resulted in this tendency toward monopoly 
and restraint of trade and commerce, hereinabove described, respond- 
ents have: 

(1) Directed the attention of their vendors to the purchasing power 
possessed by them acting in concert and, by reason of such, have de- 
manded and have received discriminatory prices, discounts, allow- 
ances, rebates, and terms and conditions of sale from their vendors 
on their individual purchases which were not offered or granted by 
said vendors on purchases by others of commodities of like grade and 
quality ; 

(2) Replaced those vendors which would not accede to such de- 
mands with vendors which did grant the said discriminatory prices, 
discounts, allowances, rebates, and terms and conditions of sale; 
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(3) Entered into contracts with their vendors whereby said ven- 
dors agreed no: to sell to respondents’ competitors at prices lower 
than those charged respondents. 

(4) Applied part of the savings secured by the aforesaid illegal 
purchasing methods to finance a very large and effective merchan- 
dising and sales promotional organization; 

(5) Passed on to the “Standard Oil companies,” in the form of 
dividends on the common stock of the “Supply Company,” rebates on 
their purchases of the said commodities through the “Supply 
Company”; 

(6) Agreed between, and among themselves not to compete in the 
resale of commodities purchased through the “Supply Company,” and 
the “Standard Oil companies,” with few exceptions, carried out a 
planned common course of action whereby each sold commodities pur- 
chased through the “Supply Company” in mutually exclusive areas, 
although one or more of the “Standard Oil companies,” or their sub- 
sidiaries, do compete in the sale of like commodities purchased other- 
wise than through the “Supply Company” in many of the States 
of the United States. 

Par. 16. The effects of the adoption and use by respondents of the 
practices and activities hereinabove alleged are that they have: 

(1) Tended to create a monopolistic power in the purchase and 
resale of “TBA” products; 

(2) Injured, lessened, prevented, and destroyed competition be- 
tween respondents and other oil companies and distributors, whole- 
salers, and jobbers of “TBA” products in the resale of the aforesaid 
commodities ; 

(3) Eliminated competition between themselves in the resale of 
aforesaid commodities purchased through the “Supply Company”; 

(4) Foreclosed a large market to those manufacturers and vendors 
of the aforesaid commodities who refuse to grant illegally discrimina- 
tory prices or to pay illegal commissions, brokerage, or other com- 
pensation to the respondents ; 

(5) Increased substantially the size, power, and market control 
of respondents. 

Par. 17. The acts, practices, methods, agreements, combination, and 
conspiracy of the respondents, as hereinabove alleged, are all to the 
prejudice of the public, have a dangerous tendency to and have actually 
frustrated, hindered, suppressed, lessened, restrained, and eliminated 
competition in the purchase and sale of “TBA” products in commerce 
within the intent and meaning of the Federal Trade Commission Act; 
have the capacity and tendency to restrain unreasonably and have 


62 FEDERAL TRADE COMMISSION DECISIONS 
Decisions 48 F. TCs 


restrained unreasonably such commerce in said products; have a dan- 
gerous tendency to create in respondents a monopoly in the purchase, 
sale, and distribution of said products, and constitute unfair methods 
of competition and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 

Commissioner Ayres not participating. 


DeEcIsIon oF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 19, 1951, the initial 
decision in the instant matter of trial examiner Everett F. Haycraft, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
(U. S. C. title 15, sec. 45) and the Clayton Act as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C. title 15, sec. 
13), and by virtue of the authority vested in it by said acts, the Fed- 
eral Trade Commission on the 10th day of July 1950, issued and 
subsequently served its complaint in this proceeding upon respondents 
Atlas Supply Co., Standard Oil Co. (Ohio), Standard Oil Co. (Ken- 
tucky), Standard Oil Co. of California, Standard Oil Co. (Indiana), 
and Standard Oil Co. (New Jersey), corporations, their officers and 
directors, charging them with violation of subsections (c) and (f) 
of section 2 of the said Clayton Act as amended, and section 5 of the 
said Federal Trade Commission Act. After the filing of answers to 
the complaint in November 1950, negotiations were conducted between 
counsel in support of the complaint and counsel for respondents for 
a stipulation of the facts, or other disposition of the case, without 
formal hearings. On April 25, 1951, counsel for respondents and 
counsel in support of the complaint filed with the trial examiner joint 
motions for initial decision on the pleadings which would allow 
counsel for respondents to be permitted to file substitute answers in 
lieu of the original answers, which, solely for the purpose of dis- 
posing of the proceeding, admitted the allegations of fact set forth 
in the complaint which they deemed necessary for the disposition of 
all the issues in the case; waived hearings and consented that the trial 
examiner and the Commission may, without trial, without the taking 
of evidence, and without other intervening procedure, make and enter 
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findings as to the facts from the pleadings herein, including inferences 
which may be drawn therefrom and conclusions based thereon and 
issue and serve upon respondents the order set forth as appendices 
to the substitute answers, it being understood that in the event the 
trial examiner denies said motions, this proceeding will revert to its 
former status. Counsel in support of the complaint and counsel for 
respondents also filed, in connection with said motions, supplemental 
memoranda explanatory thereof. On May 15, 1951, the trial examiner 
entered an order granting the said motions for initial decision on the 
pleadings, the filing of substitute answers and closing the record 
before the trial examiner. Thereafter the proceeding regularly came 
on for final consideration by said trial examiner on the complaint, 
the substitute answers thereto, all intervening procedure having been 
waived, and said trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusions drawn there- 
from, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Each of the following named respondents is a cor- 
poration, organized, existing and doing business under the laws of 
the State and with principal office and place of business or principal 
business office as hereinafter set forth: 


N State of incor- Principal office and place of business or 
EELS poration principal business office 
Ailes: Supply, Cou.4-¢ - =. =f 32% == 3-4 Delaware_--__ 744 Broad St., Newark, N. J. 
The Standard Oil Co., an Ohio corpora- | Ohio__-.------ Midland Bldg., Cleveland, Ohio. 
tion. 
Standard Oil Co. (Kentucky) ----------- Kentucky _--_-- age: Bldg., 4th and Walnut Sts., Louisville, 
Ky. 
Standard Oil Co. of California_.__------- Delaware_____| Standard Oil Bldg., San Francisco, Calif. 
Standard Oil Co., an Indiana corpora- | Indiana----_-- 910 South Michigan Ave., Chicago, Il. 
tion. 
Standard Oil Co. (New Jersey) ---------- New Jersey__--| 30 Rockefeller Plaza, New York 20, N. Y. 


Respondent Atlas Supply Co. is sometimes hereinafter referred 
to as the “Supply Company” and the other above-named respondents, 
when referred to collectively hereinafter, will sometimes be referred 
to.as the “Oil Companies.” 

Par. 2. The “Oil companies,” either directly or through their 
wholly owned subsidiaries, are now, and for many years have been, 
engaged in the business of selling petroleum products. Beginning 
in 1930, and with increasing emphasis since that date, said “Oil 
companies” have engaged in the business of purchasing and selling 
tires, batteries, and other automobile parts and accessories, which 
products are generally referred to in the trade, and will sometimes 
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hereinafter be referred to, as “TBA” products, and the respective 
“Oil companies” have sold said petroleum and “TBA” products to 
or through a substantial percentage of the total number of service 
stations located throughout the United States. 

Par. 3. The “Oil companies” purchase “TBA” products through 
and from the “Supply Company” and have been doing so continu- 
ously since 1930. All of the common stock of the “Supply Com- 
pany” is now and since 1930 has been owned in equal amounts by the 
“Oil companies” either directly or through their wholly owned sub- 
sidiaries. As holders of this common stock, the aforesaid “Oil com- 
panies” have the sole voting power and control of the “Supply Com- 
pany.” In the exercise of this power the “Oil companies” have paid 
out part of the net profits or earnings of the “Supply Company” to 
themselves as dividends on this common stock. With certain ex- 
ceptions, these dividends have not been based on the number of 
shares of common stock owned by each of the “Oil companies” but 
have been based upon the net profits or earnings of the “Supply 
Company” on each class of products handled and have been divided 
among the “Oil companies” respectively in proportion to their pur- 
chases of “TBA” products of that class from the “Supply Company.” 

The “Supply Company” in the purchase of “TBA” products now 
acts and has acted since 1930 as an intermediary subject to the con- 
trol of the “Oil companies,” this control being in part exercised 
through the exercise of said voting power. 

Par. 4. In the course and conduct of its business since 1930 the 
“Supply Company” has made purchases of “TBA” products from 
sellers or vendors located in the several States of the United States 
and has caused said products so purchased to be transported from 
said States to destinations in other States and the District of Colum- 
bia in a regular current and flow of commerce, and certain of the 
purchases of “TBA” products made by each of the “Oil companies” 
have been made through and from the “Supply Company” in such 
interstate commerce. 

Par. 5. In the course of said business and commerce since June 19, 
1936, the “Oil companies” have purchased “TBA” products through 
the “Supply Company” from “TBA” sellers or vendors, some of 
whom paid the “Supply Company” commissions, brokerages, or other 
compensation in lieu thereof on said purchases. In all of these pur- 
chase transactions the “Supply Company” acted as an intermediary 
subject to the control of the “Oil companies.” 

The “Supply Company” since June 19, 1936, received and accepted 
said compensations and transmitted and paid them to, and they were 
received and accepted by, the “Oil companies” in the form of divi- 
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dends on the common stock of the “Supply company” and in the 
form of services and facilities furnished them by the “Supply Com- 
pany” in the marketing of their “TBA” products and in various other 
ways. 

Par. 6. In the course of said business and commerce since June 19, 
1936, the “Oil companies” have purchased certain of their require- 
ments of “TBA” products through and from the “Supply Company” 
in the resale of which the respondents were in competition with dis- 
tributors, wholesalers, jobbers and others. The “Supply Company” 
has purchased “TBA” products from sellers or vendors competing 
with other sellers for its business and in certain of these purchases 
the “Supply Company” has knowingly induced and knowingly re- 
ceived and accepted, and in certain purchases through and from the 
“Supply Company” the “Oil companies” have knowingly received 
and accepted discriminatory prices from some “TBA” sellers or 
vendors which were lower than prices paid to the same “TBA” sellers 
for commodities of like grade and quality by other purchasers com- 
peting with the “Oil companies” in their resale. 

Par. 7. The effect of the discriminations in price knowingly induced, 
received or accepted by the respondents and of the practices and activi- 
. ties hereinbefore found in connection with their purchases of “TBA” 
products, may be and is substantially to lessen competition in the lines 
of commerce in which the respondents are engaged and to injure, 
destroy, or prevent competition between respondents’ suppliers of the 
aforesaid products who grant respondents lower prices on the one hand 
and those suppliers who do not grant such discriminatory prices on the 
other, and also to injure, destroy, or prevent competition between re- 
spondents and other marketers, including distributors, wholesalers, 
jobbers, and others who do not receive the said discriminatory prices. 

Par. 8. Respondent Standard Oil Co. (New Jersey), prior to Decem- 
ber 1, 1911, owned substantially all the capital stock of respondent 
Soden Oil Co. (Kentucky), respondent Standard Oil Co. (Indi- 
ana), respondent Standard Oil Co. (Ohio), and Standard Oil Co. 
(California). All of the assets and liabilities of the Standard Oil Co. 
(California) were later acquired by respondent Standard Oil Co. of 
California (incorporated in Delaware on January 27, 1926). 

Respondent Standard Oil Co. (New Jersey) and its subsidiaries were 
held by the Circuit Court of the United States for the Eastern District 
of Missouri to have illegally monopolized the production and sale of 
petroleum products. (The opinion of the court is recorded in 173 
Federal Reporter at p. 177.) Acting under the court’s decree of 
December 1, 1911, respondent Standard Oil Co. (New Jersey) distrib- 
uted to its stockholders all of its stock in all of the other above-named 
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Standard Oil companies and thereby withdrew from the control and 
direction of said companies. ‘Thereafter respondent Standard Oil Co. 
(New Jersey) has at no time possessed or exercised any control or 
direction over the above-named Standard Oil companies. 

Par. 9. The “Supply Company” and the “Oil companies” on pur- 
chases through and from the “Supply Company” have received and 
accepted commissions, brokerages, and other compensation in lieu 
thereof in connection with the purchase of “TBA” products as herein- 
before found in paragraph 5; have purchased “TBA” products at 
discriminatory prices as hereinbefore found in paragraphs 7 and 8; 
and have obtained other preferential treatment from “TBA” sellers 
which was preferential to that allowed, afforded, or made available by 
such sellers to competitors of the respondents. 

Since 1980 all the common stock of the “Supply Company” has been 
owned in equal amounts by the “Oil companies” either directly or 
through their wholly owned subsidiaries. In connection with the 
aforesaid purchases of “TBA” products through and from the “Supply 
Company,” the “Supply Company” has been operated by and subject 
to the control of the “Oil companies” whereby the “Oil companies” 
have utilized the influence of their combined purchasing power on 
“TBA” sellers in the purchase of “TBA” products. 

Par. 10. The respondents have agreed and combined among them- 
selves, through their uninterrupted ownership, control and operation 
of the “Supply Company” since 1930 and its use as an intermediary 
in the purchase of “TBA” products, to utilize the influence of their 
combined purchasing power in jointly buying “TBA” products and 
thereby to purchase the said products at illegally discriminatory 
prices; to receive illegal commissions, brokerages, or other compensa- 
tion in connection with purchases of the said products, and to obtain 
other preferential treatment from sellers or vendors which was prefer- 
ential to that allowed, afforded, or made available by such sellers to 
competitors of the respondents. 

Par. 11. Prior to 1930 the percentage of total sales of “TBA” 
products sold in the United States for replacement by the Oil com- 
panies was negligible. In the period from 1980 to 1949 the combined 
percentage of total sales of said Oil companies has grown to approxi- 
mately 10 percent of the total replacement sales of “TBA” products 
in the United States. 

Par. 12. The effects of the adoption and use by respondents of the 
practices and activities hereinbefore found in paragraphs 8 through 
11 hereof are as follows: 


ATLAS SUPPLY CO. ET AL. 67 
53." Order 


1. Injured, lessened, and prevented competition between respond- 
ents and other oil companies and distributors, wholesalers, and jobbers 
of “TBA” products in the purchase and resale thereof. 

2. Eliminated competition between the “Oil companies” in the pur- 
chase of “TBA” products through the “Supply Company.” 

_ 8. Foreclosed a large market to those manufacturers and vendors 
of the aforesaid products who refused to grant illegally discrimina- 
tory prices or to pay illegal commissions, brokerages, or other compen- 
sation to the respondents. 

4, Increased substantially the size, power, and market control of 
respondents in purchase and resale of “TBA” products. 


CONCLUSION 


The aforesaid acts and practices of respondents in receiving and 
accepting commissions, brokerages, and other compensation or allow- 
ance or discount in lieu thereof in a manner and form as found in para- 
graph 5 herein are in violation of the provisions of subsection (c) of 
section 2 of the Clayton Act as amended by the Robinson-Patman Act. 

The aforesaid acts and practices of the said respondents in know- 
ingly inducing and receiving and knowingly accepting the discrimina- 
tions in price as found in paragraphs 6 and 7 herein are in violation 
of the provisions of subsection (f) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 

The aforesaid acts and practices of respondents as hereinbefore 
found in paragraphs 8, 9, 10, and 11 herein are all to the prejudice of 
the public and have a dangerous tendency to hinder, lessen, and re- 
strain competition in the purchase and resale of “TBA” products in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; and a tendency to create in respondents a monopoly in 
the purchase, sale, and distribution of “TBA” products, and consti- 
tute unfair methods of competition in commerce within the intent and 
meaning of section 5 of the Federal Trade Commission Act. 


ORDER 


It is ordered, Under the authority vested in the Federal Trade Com- 
mission by section 2 (c) and section 11 of the Clayton Act, as amended, 
that the respondent, Atlas Supply Co., a corporation, its officers, di- 
rectors, agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the purchase or 
sale of automobile tires, tubes, batteries or other automobile parts or 
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accessories, in commerce as “commerce” is defined in the Clayton Act, 
do forthwith cease and desist from: 

(a) Receiving or accepting, directly or indirectly, from any seller 
anything of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon any purchase in con- 
nection with which the respondent, Atlas Supply Co., is the buyer or 
acts for, or in behalf of, or subject to the direct or indirect control of 
the buyer. 

(d) Transmitting, paying, or granting, directly or indirectly, in 
the form of money, dividends, or credits or in the form of services or 
benefits provided or furnished, or otherwise to any buyer any com- 
mission, brokerage, or other compensation, or any allowance or dis- 
count in lieu thereof, received on such buyer’s purchases. 

It is further ordered, Under the authority vested in the Federal 
Trade Commission by section 2 (c) and section 11 of the Clayton Act, 
as amended, that the respondents, Standard Oil Co. (Ohio), Standard 
Oil Co. (Kentucky), Standard Oil Co. of California, Standard Oil 
Co. (Indiana), and Standard Oil Co. (New Jersey), and their re- 
spective officers, directors, agents, representatives, and employees, 
when acting directly or through any intermediary (including Atlas 
Supply Co.) in connection with the purchase of automobile tires, 
tubes, batteries, or other automobile parts or accessories, in commerce 
as “commerce” is defined in the Clayton Act, do forthwith cease and 
desist from: . 

Receiving or accepting from any seller, or from any agent, repre- 
sentative, or other intermediary acting for, on in behalf of, or sub- 
ject to the direct or indirect control of said respondents, in the form 
of money, dividends or credits or in the form of services or benefits 
provided, or furnished, or otherwise, any commission, brokerage, or 
other compensation, or allowance or discount in lieu thereof, upon 
purchases for their own accounts. 

It is further ordered, Under the authority vested in the Federal 
Trade Commission by section 2 (f) and section 11 of the Clayton Act, 
as amended, that the respondent, Atlas Supply Co., a corporation, its 
officers, directors, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the purchase 
of automobile tires, tubes, batteries, or other automobile parts or ac- 
cessories, in commerce as “commerce” is defined in the Clayton Act, 
do forthwith cease and desist from: 

Knowingly inducing or knowingly receiving or accepting any dis- 
crimination in the price of such products, by directly or indirectly 
inducing, receiving, or accepting a net price from any seller known 
by respondent or its representatives to be below the net price at which 
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said products of like grade and quality are being sold by such seller 
to other customers, where the seller is competing with any other seller 
for respondent’s business, or where respondent is competing with 
other customers of the seller: Provided, however, That the foregoing 
shall not be construed to preclude the respondent from defending any 
alleged violation of this order by showing that a lower net price re- 
ceived or accepted from any seller makes only due allowance for dif- 
ferences in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodities are 
by such seller sold or delivered to respondent, and when differentials 
are thus shown by respondent to be so justified they are not to be con- 
strued as in violation of this order; and Provided further, That 
nothing herein contained shall prevent respondent from rebutting a 
prima facie case of alleged violation of this order based upon dis- 
criminations which may be practiced subsequent to the date of this 
order by showing that its seller’s lower price or the furnishing of 
services or facilities to respondent was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished 
by a competitor. 

For the purpose of determining “net price” under the terms of this 
order, there shall be taken into account discounts, rebates, allowances, 
deductions, or other terms and conditions of sale by which net prices 
are effected. 

It is further ordered, Under the authority vested in the Federal 
Trade Commission by section 2 (f) and section 11 of the Clayton Act, 
as amended, that the respondents, Standard Oil Co. (Ohio), Standard 
Oil Co. (Kentucky), Standard Oil Co. of California, Standard Oil 
Co. (Indiana), and Standard Oil Co. (New Jersey), corporations, and 
their respective officers, directors, agents, representatives, and em- 
ployees, in connection with the purchase of automobile tires, tubes, 
batteries, or other automobile parts or accessories from or through 
any medium (including Atlas Supply Co.) which is owned in any 
degree or controlled by one or more of said respondent Standard Oil 
Cos., in commerce as “commerce” is defined in the Clayton Act, do 
forthwith cease and desist from: 

Knowingly inducing or knowingly receiving or accepting any dis- 
crimination in the price of such products, by directly or indirectly 
inducing, receiving, or accepting a net price from any seller known by 
the respondent or its representatives, who so induces, receives, or ac- 
cepts such discrimination in price, to be below the net price at which 
said products of like grade and quality are being sold by such seller 
to other customers, where the seller is competing with any other seller 
for said respondent’s business, or where said respondent is competing 
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with other customers of the seller: Provided, however, That the fore- 
going shall not be construed to preclude the said respondent from de- 
fending any alleged violation of this order by showing that a lower 
net price received or accepted from any seller makes only due allowance 
for differences in the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such commodities 
are by such seller sold or delivered to said respondent, and when dif- 
ferentials are thus shown by said respondent to be so justified they 
are not to be construed as in violation of this order; and Provided 
further, That nothing herein contained shall prevent said respondent 
from rebutting a prima facie case of alleged violation of this order 
based upon discriminations which may be practiced subsequent to the 
date of this order by showing that its seller’s lower price or the fur- 
nishing of services or facilities to such respondent was made in good 
faith to meet an equally low price of a competitor, or the services or 
facilities furnished by a competitor. 

For the purpose of determining “net price” under the terms of this 
order, there shall be taken into account discounts, rebates, allowances, 
deductions or other terms and conditions of sale by which net prices 
are effected. 

It is further ordered, Under the authority vested in the Federal 
Trade Commission by the Federal Trade Commission Act, that re- 
spondents, Atlas Supply Co., Standard Oil Co. (Ohio), Standard 
Oil Co. (Kentucky), Standard Oil Co. of California, Standard Oil 
Co. (Indiana), and Standard Oil Co. (New Jersey), corporations, their 
officers, agents, representatives, and employees, in connection with the 
purchase of automobile tires, tubes, batteries or other automobile parts 
or accessories in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from entering 
into, continuing, cooperating in, or carrying out any planned common 
course of action, understanding, agreement, combination, or conspiracy 
between any two or more of said respondents to do or perform any 
of the following things: 

Exerting the influence of their combined purchasing power, directly 
or indirectly, in jointly buying said products so as to obtain any price, 
discount, rebate, allowance or any other treatment from a seller which 
is preferential to that allowed, afforded or made available by such 
seller to competitors of the respondents or any of them. 

It is further ordered, That the provisions set forth in the last fore- 
going paragraph shall become effective on and after 12 months from 
the date this order is issued. 
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It is ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
_ have complied with the order to cease and desist [as required by said 
declaratory decision and order of July 19, 1951]. 
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In THE MATTER OF 


ARNOLD A. SALTZMAN AND IRVING SALTZMAN TRADING 
AS PREMIER KNITTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4659. Complaint, Dec. 15, 1941—Decision, July 20, 1951 


The term “Shetland” has long been applied to a particular type of wool fiber 
taken from the fleece of Shetland sheep raised on the Shetland Islands or 
on the adjacent mainland of Scotland, and has long been well and favorably 
known to the purchasing public, and, when used to designate or describe 
a product made of yarns having the general appearance of wool fibers, is 
understood by it as denoting a product made entirely from the fleece of 
the aforesaid sheep. 


The words “Angora Wool’ have long been applied to particular types of wool 
fiber taken from the hair of the Angora goat and are well and favorably 
known to the purchasing public. 


The term “Gora” is a contraction of “Angora” and, even though combined with 
the coined word “Kittn,”’ implies to the purchasing public that products so 
labeled and designated are made of yarns composed entirely of the hair 
of the Angora goat or its young. 


Where two individuals engaged in the interstate sale and distribution of 
sweaters— 

(a) Made use of the term “Imported Shetland” on labels of certain sweaters 
which were knitted from yarn spun of wool from African Merino sheep; 
and 

(b) Made use of the trade name “Kittn-Gora” on the labels of sweaters knitted 
from yarn composed of 50 percent lambs wool and 50 percent hair of young 
Angora goats; 

With tendency and capacity to mislead and deceive a substantial portion of 
the public with respect to their said products and thereby cause its purchase 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects respondents’ contention that the allegations of the complaint as to 
their use of the term “Imported Shetland” should be dismissed because the 
yarn concerned was purchased by them from a reputable company which so 
represented it, and also because they discontinued such markings in 1942: 

The Commission was of the opinion from the facts of record that because of 
the appearance and price of the yarn respondents knew or should have known 
that it was not made of genuine Shetland wool; and, 

It appearing further that respondents believed that the term might properly be 
applied to wool of that type, even though the sheep were raised in other 
localities, and that they discontinued the use of the term only after the 
issuance of the complaint, and so as to comply with the Commission’s inter- 
pretation of the term as there shown: 
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The Commission was of the opinion that there was not sufficient assurance that 
respondents would not reinstitute the practice if the allegations of the 
complaint relating thereto were dismissed. 


As regards the charge that respondents represented through use of the trade 
name “Premier Knitting Company” that they were the owners of and con- 
ducted a factory in which their products were manufactured; that they 
did not own, operate or control the factory; and that members of the 
purchasing public prefer to buy merchandise directly from the manufacturer 
in the belief that by doing so a more uniform line of goods, superior quality, 
lower price and other advantages can be obtained ; 

It appearing that while they did not own such a mill, they did control com- 
pletely the manufacture of their products, which were made to rigid specifi- 
cations under their own supervision ; that they furnished the raw materials, 
set the machines to produce the style of garment desired, and actually 
employed and paid the operators of the machines; that under agreements 
with the owner of the mills the entire output of the machines thus operated 
belonged to respondents upon their payment of a specified amount per piece 
knitted; and that they represented that they were manufacturers only 
through their use of said trade name: 

The Commission was of the opinion that they exercised sufficient control over 
the knitting of their products to occupy the same relationship to their pur- 
chasers as respects their ability to furnish uniformity of quality in their 
products as they would if they owned a knitting mill; that the record did 
not show that through their use of said trade name or otherwise they 
represented that a lower price could be obtained from them because they 
were manufacturers; and, 

Accordingly, was of the opinion and found that the allegations of the complaint 
with respect to the unfair and deceptive nature of their use of the name 
“Premier Knitting Company” were not sustained by the greater weight of 


the evidence. 


Before Mr. John W. Addison, trial examiner. 
Mr. R. A. McOuat and Mr. Jesse D. Kash for the Commission. 
Rothstein & Korzenik, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Arnold A. Saltzman 
and Irving Saltzman, individually and trading as Premier Knitting 
Co. have: violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. The respondents, Arnold A. Saltzman and Irving 
Saltzman, are individuals trading as Premier Knitting Co., with their 
principal place of business located at 1410 Broadway in the city of 
New York, State of New York. 
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Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of various kinds and 
types of sweaters. Respondents cause their said products, when sold, 
to be transported from their place of business in the State of New 
York to the purchasers thereof at their respective points of location 
in the various other States of the United States and in the District of 
Columbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business, and for the pur- 
pose of inducing the purchase of their said products, the respondents 
have engaged in the practice of falsely representing the constituent 
fiber or material of which their products are made, and the nature of 
their business, such false representations being made by means of 
statements appearing on labels attached to their said products and in 
other printed and written material which they have distributed among 
customers and prospective customers located in the various States of 
the United States and in the District of Columbia. 

Typical of the aforesaid practices is the use by the respondents of 
the words “Imported Shetland” on labels attached to certain of their 
sweaters, which sweaters are not made of yarns composed entirely 
of wool fibers taken from the fleece of Shetland sheep, but, on the 
contrary, contain only approximately 5 percent of Shetland wool and 
approximately 95 percent of other wools. 

The word “Shetland” has long been applied to a particular type of 
wool fiber taken from the fleece of Shetland sheep raised: on the Shet- 
land Islands or on the adjacent mainland of Scotland and has for a 
long time been well favorably known to the purchasing public. The 
word “Shetland,” when used to designate or describe a product made 
of yarns having the general appearance of wool fibers, is understood 
by the purchasing public as denoting a product made entirely from 
the fleece of the aforesaid Shetland sheep. 

A further example of respondents’ practices is the use of the words 
“Kittn-Gora” on labels attached to certain of their sweaters, which 
sweaters are not made of yarns composed of wool fibers taken from 
the hair of the Angora goat, but, on the contrary, are composed of 
rabbit hair and wool other than Angora. 

The term “Gora” is a contraction of “Angora” and even though 
combined with the coined word “Kittn” implies that the sweaters so 
labeled and designated are made of yarn composed entirely of the 
hair of the Angora goat. The word “Angora” has long been applied 
to a particular type of wool fiber taken from the hair of the Angora, 
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goat and has for a long time been well and favorably known to the 
purchasing public. When such term, or a simulation or contraction 
thereof, is used to designate or describe a product made of yarns having 
the appearance of wool fibers, such term is understood by the pur- 
chasing public as denoting a product made entirely from the hair of 
the Angora goat. 

Par. 4. The respondents have also misrepresented the nature of 
their business by using the trade name “Premier Knitting Company” 
on their letterheads, thereby representing that they are the owners of 
and conduct a factory in which their said sweaters are manufactured. 
In truth and in fact, respondents do not own, operate or control, a 
plant or factory for the manufacture of their products but their said 
sweaters are knitted for them by independent contractors. 

Par. 5. Members of the purchasing public have a preference for 
buying merchandise, including the products sold by respondents, 
directly from the manufacturer thereof, believing that by so doing, 
a more uniform line of goods, superior quality, lower prices, and other 
advantages can be obtained. 

Par. 6. The use by the respondents of the foregoing acts and prac- 
tices has had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that said statements and representations are 
true, and that respondents truthfully represent the constituent fiber 
and material of which their products are made as well as the nature 
of their business. As a result of such erroneous and mistaken belief, 

‘engendered as herein set forth, the purchasing public has been induced 
to purchase, and has purchased, substantial quantities of respondents’ 
products. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 15, 1941, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents, Arnold A. Saltzman and Irving Saltzman, individually 
and trading as Premier Knitting Co., charging said respondents with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing of respondents’ 
answer, testimony and other evidence in support of and in opposition 
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to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon the aforesaid 
complaint, the respondents’ answer thereto, the testimony and other 
evidence, the recommended decision of the trial examiner and excep- 
tions thereto by counsel for respondents, and briefs and oral argu- 
ment of counsel; and the Commission, having duly considered the 
matter and having entered its order ruling on the exceptions to the 
recommended decision of the trial examiner, and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Arnold A. Saltzman and Irving 
Saltzman, are individuals trading as Premier Knitting Company, with 
their principal place of business at 1410 Broadway in the city of New 
York, State of New York. 

Par. 2. Respondents at all times mentioned in the complaint have 
been engaged in the sale and distribution of various kinds and types 
of sweaters. Respondents cause their said products, when sold, to 
be transported from their place of business in the State of New York 
to the purchasers thereof located in various States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned in the complaint have maintained a course of trade 
in the said products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their said products the respond- 
ents for many years prior to and including the year 1942 have used 
the term “Imported Shetland” in connection with certain of their said 
products and for many years have been and are now using the trade 
name “Kittn-Gora” in connection with certain other of their said 
products, said terms appearing on labels attached to the said products 
distributed by respondents to their customers located in the various 
States of the United States and in the District of Columbia. 

The word “Shetland” has long been applied to a particular type 
of wool fiber taken from the fleece of Shetland sheep raised on the 
Shetland Islands or on the adjacent mainland of Scotland and has 
for a long time been well and favorably known to the purchasing pub- 
lic. The word “Shetland,” when used to designate or describe a 
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product made of yarns having the general appearance of wool fibers, 
is understood by the purchasing public as denoting a product made 
entirely from the fleece of the aforesaid Shetland sheep. 

The term “Gora” is a contraction of “Angora” and, even though 
combined with the coined word “Kittn,” implies to the purchasing 
public that products so labeled and designated are made of yarn com- 
posed entirely of the hair of the Angora goat or its young. The words 
“Angora wool” have long been applied to a particular type of wool 
fiber taken from the hair of the Angora goat that is well and favorably 
known to the purchasing public. 

Par. 4. Respondents’ products which were labeled as “Imported 
Shetland” were knitted from yarn spun of wool from African Merino 
sheep. Respondents’ products which are labeled “Kittn-Gora” are 
knitted from yarn which is composed of 50 percent lamb’s wool and 
50 percent hair of young Angora goats. 

Par. 5. Respondents contend that the allegations of the complaint 
relating to their use of the term “Imported Shetland” should be dis- 
missed because the yarn from which the products so marked were 
knitted was purchased by them from a reputable company which 
represented the yarn as being “Imported Shetland,” and also because 
they discontinued this marking in 1942. The Commission is of the 
opinion from the facts of record, however, that because of the appear- 
ance and price of the yarn, the respondents knew or should have 
known that it was not yarn made of genuine Shetland wool. Also 
it is clear from the record: that respondents believe that the term 
“Imported Shetland” may properly be applied to wool of that type 
of sheep raised in the Shetland Islands even if raised in other locali- 
ties; that they discontinued the use of this term only after the is- 
suance of the complaint in this proceeding; and that they discon- 
tinued its use so as to comply with the Commission’s interpretation 
of this term as shown by this complaint. Upon this record the Com- 
mission is of the opinion that there is not sufficient assurance that re- 
spondents would not reinstitute this practice if the allegations of the 
complaint relating thereto were dismissed. 

Par. 6. The complaint in this procedure further alleges: That re- 
spondents, by using the trade name “Premier Knitting Company,” 
have represented that they are the owners of and conduct a factory in 
which their products are manufactured ; that respondents do not own, 
operate or control a factory ; and that members of the purchasing pub 
lic have a preference for buying merchandise directly from the manu- 
facturer thereof, believing that by so doing a more uniform line of 
goods, superior quality, lower prices and other advantages can be 
obtained. The record shows that, while respondents do not own a 
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knitting mill, they do control completely the manufacturing of their 
products, which are made to rigid specifications under their own 
supervision. Respondents furnish the raw materials, set the ma- 
chines to produce the style of garment desired, and actually employ 
and pay the persons operating the machines. Under agreements 
with the owners of the knitting mills, the entire output of the ma- 
chines so operated belongs to respondents upon their payment of a 
specified amount per piece knitted. Respondents have represented 
that they were manufacturers only through their use of the trade 
name Premier Knitting Co. Upon this record the Commission is of 
the opinion that respondents exercise sufficient control over the knit- 
ting of their products to occupy the same relationship to their pur- 
chasers with respect to ability to furnish uniformity of quality in 
their products as they would if they owned a knitting mill. The 
Commission is further of the opinion that the record does not show 
that respondents, through their use of the trade name Premier Knit- 
ting Co. or otherwise, have represented that lower prices could be ob- 
tained from them because they were manufacturers. Therefore, the 
Commission is of the opinion, and finds, that the allegations of the 
complaint with respect to the unfair and deceptive nature of respond- 
ents’ use of the name “Premier Knitting Company” are not sustained 
by the greater weight of the evidence. 

Par. 7. The use by the respondents of the false, misleading and de- 
ceptive statements and representations referred to in paragraphs 3 
to 5, inclusive, has had the tendency and capacity to mislead and de- 
ceive a substantial portion of the public with respect to respondents’ 
products, and has had the tendency and capacity to cause such portion 
of the public to purchase said products as a result of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found (ex- 
cluding those referred to in par. 6) are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial exam- 
iner of the Commission theretofore duly designated by it, the trial 
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examiner’s recommended decision and exceptions thereto by counsel 
for respondents, and briefs and oral argument of counsel, and the 
Commission having ruled on the exceptions to the trial examiner’s 
recommended decision and having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, Arnold A. Saltzman and 
Irving Saltzman, individually and trading under the name of Premier 
Knitting Company, or trading under any other name, and their 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
or distribution of sweaters or other knitwear in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the word “Shetland,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to any product which is not composed entirely of wool of Shet- 
land sheep raised on the Shetland Islands or the contiguous main- 
land of Scotland: Provided, however, That in the case of a product 
composed in part of wool of Shetland sheep and in part of other 
fibers or materials, such word may be used as descriptive of the 
Shetland wool content if there are used in immediate connection 
therewith, in letters of at least equal conspicuousness, words truth- 
fully describing such other constituent fibers or materials. 

2. Using the term “Kittn-Gora” or the word “Angora,” or any 
simulation thereof, either alone or in connection with other words, 
to designate, describe or refer to any product which is not composed 
entirely of hair of the Angora goat: Provided, however, That in the 
case of a product composed in part of hair of the Angora goat and 
in part of other fibers or materials, such term or word may be used 
as descriptive of the Angora fiber content if there are used in im- 
mediate connection or conjunction therewith, in letters of at least 
equal size and conspicuousness, words truthfully describing such 
other constituent fibers or materials. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with it. 


213840—54——_9 


80 FEDERAL TRADE COMMISSION DECISIONS 
Syllabus 48 F.T.C. 
In THE MATTER OF 


LEROY MILLER TRADING AS MASTER COPYING SELRAOG 
AND BERNARD ROBINSON 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5668. Complaint, June 22, 1949—Decision, July 20, 1951 


Where an individual engaged in the solicitation and interstate sale and dis- 
tribution of colored photographic enlargements and of frames therefor with 
glass, for a charge of $3.98, with $1 down, and balance payable on delivery, 
and in issuing upon receipt of the order, with initial payment and picture 
to be enlarged, a ‘certificate’ which described the proposed enlargement 
and stated that “this order cannot be cancelled because we ask you for the 
right subject in the beginning”— 

(a) Displayed good samples of colored enlargements to prospective purchasers 
in their homes and assured them that from any small print “we make you 
this nice picture * * * exactly like this picture * * *”; 

The facts being that his colored enlargements were by no means comparable in 
workmanship, photographic quality, or finish with his selling samples; were 
not even good reproductions of the original; and colored enlargements of 
the same size but of better quality and workmanship were available to 
the public at various photo-finishing studios and stores for substantially 
less ; 

With effect of deceiving prospective purchasers into accepting his proposition, 
with its noncancelable order and initial payment, under the erroneous belief 
that such representations were true, and with capacity and tendency so 
to do; 

(b) Represented falsely that the pictures would be colored in oil, through oral 
statements in his solicitations to purchasers, of whom a substantial number 
bought his enlargements in said definite impression or belief, notwithstand- 
ing the inclusion of a clause “finished in colors or sepia (not oil)’ in the 
certificate given the purchaser ; 

(c) At various times, directly or by inference, represented falsely to pros- 
pective purchasers that the glass in the picture frames sold by him was 
“unbreakable” ; 

(d) Failed to reveal, in soliciting the order—in which the certificate given the 
customer stated, “Octagon style (convexed) * * * $3.98 (without 
frame) * * * We handle a large selection of Frames suitable for these 
portraits. However, you are not obligated to order frame * * ¥*, This 
order cannot be cancelled”—that no frame ordinarily available at stores 
would be ‘suitable,’ and, upon delivery of the enlargement, for the first 
time directed the buyer’s attention to the kind of frame required, purchase 
of which he solicited at prices varying from $6.90 to $12.90, according to 
material and finish; 

With the result that through such bait merchandising and unfair trade practice 
involved in withholding or concealment of needful information, purchasers 
intending to use a store frame were impelled to buy something which © 
they did not anticipate and which cost more than the picture itself: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices. 


While it appeared that during two brief periods of about a week each, respondent 
in his house-to-house canvassing employed a scheme to arouse the prospec- 
tive customer’s interest by having her draw one of several envelopes in 
his hand and then, regardless of the selection, informed her that she was 
“lucky” and thus entitled to a colored enlargement at a cost or at a reduced 
price; said practice was voluntarily abandoned prior to the Commission’s 
first contact with said respondent through its investigators, and in the 
absence of any resumption thereof, the public interest did not appear to 
eall for corrective action in the matter in the present proceeding. 


As respects other charges of the complaint, including alleged false representations 
that the finished enlargement would have a value as high as $15, that re- 
Spondents employed geniuses, Negroes, females, and cripples in connection 
with their business, and that when a customer refused to buy a frame 
respondents stated the deal was at a special price, and they would not 
deliver the enlargement or redeliver the original photograph unless a frame 
was purchased: probative evidence was lacking to sustain the same. 


As respects the charges in the complaint that respondent Robinson, as a sales 
agent for respondent Miller, participated in the acts, practices, and policies 
set forth in the complaint: no evidence was introduced to show that he ever 
actually so participated and complaint was dismissed insofar as it related 
to him. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. John Edward Sheridan, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Leroy Miller, trading 
as Master Copying Studio, and Bernard Robinson, hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and. 
it appearing to the Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby issues its complaint. 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent Leroy Miller, trading as Master Copying: 
Studio, has been and now is engaged in the business of soliciting the: 
sale of and the sale and distribution of colored photographic enlarge-. 
ments together with frames and glasses therefor. His place of business: 
is located at 2433 Kensington Ave., Philadelphia, Pa. Respondent. 
Bernard Robinson is the agent of the said Leroy Miller and as such 
agent has been and now is engaged in the business of soliciting the- 
sale, on behalf of his principal, of colored photographic enlargements: 
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together with frames and glasses therefor. His address is 2250 North 
Gratz Street, Philadelphia, Pa. 

Par. 2. In the course and conduct of the business conducted under 
the name of Master Copying Studio, respondent Leroy Miller causes 
and at all times mentioned herein has caused said products sold by 
him to be transported from the State of Pennsylvania to purchasers 
thereof located in the various other States of the United States. This 
respondent maintains and at all times mentioned herein has maintained 
a course of trade in said products in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. Respondents, in soliciting the sale of the aforesaid products, 
call upon prospective purchasers in their homes and have adopted 
and use a sales plan or method which is as follows: 

(a) In approaching a prospective customer, respondents exhibit 
several small envelopes and urge the prospective customer to select 
an envelope stating that if he is lucky he will receive a photographic 
enlargement colored in oil of any photograph which he may desire, 
either free or at a great reduction from the usual price. Prospects are 
sometimes informed that the finished enlargement will have a value 
as high as $15. 

(6) If the prospect agrees to have an enlargement made and sub- 
mits a photograph for such purpose, respondents state that a small 
charge of $3.95 is made for the oils and other materials used. If this 
is agreeable, all or a part of said sum is collected and a certificate is 
filled out and delivered. This certificate lists the total charge, the 
amount paid and the balance due. The certificate is in the following 
form: 


READ THIS CERTIFICATE 
MASTER COPYING STUDIO 


Registered under the State Laws of Pa. 
2433 Kensington Ave., Phila., Pa. 


This Certificate entitles 


To one reproduction of subject given to our representative to be finished in 
colors or sepia (not oil) Rectangular style (convexed) 10 x 16 inches in size 
UNFRAMED at the cost of $3.95 for the purpose of advertising and extending 
aur business, 

Charge of $1.00 Extra for Regrouping Extra Heads. 

Our representative will call in a short time to show the Black and White 
print of the subject, and will at this time display our large assortment of 
finished portraits in the very latest design for your selection of colors and 
background, at which time 
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THE COST OF $3.95 MUST BE PAID, 


We Carry a Large Selection of Frames 
No verbal agreement or changes other than herein stated shall be recognized. 
Deposits paid our agents will be credited below: 


DHROST: ist st ea BALANCE when print is shown__________ 
Represented by__---_--__ 


This order positively cannot be countermanded. 


(c) After the enlargement of the photograph is made, it is taken to 
the customer by one of the respondents in an uncolored condition 
and the customer is asked to designate the colors in which he wishes 
it to be finished. In this connection respondents exhibit several 
framed pictures artistically colored and state that the enlargement 
will be comparable to those shown and that many artists consisting of 
geniuses, Negroes, females, and cripples are employed by the com- 
pany. When the information as to color is obtained, request is made 
for the payment of the balance due, if any, for the enlargement. 
Upon the completion of this transaction, the matter of a frame for the 
enlargement is first mentioned, samples of frames are exhibited and 
the customer is told that the enlargement is useless without a frame. 
It is further stated and pointed out by respondents at this time that 
the enlargement is convex in shape and for this reason it would be 
difficult, if not impossible, for the customer to obtain a frame and 
glass in which the enlargement would fit from any source other than 
respondents, since most stores do not sell frames and glasses of the 
size and shape required for such a picture, and respondents at this 
time solicit the sale of a frame and a glass for said enlargement. In 
this connection the representation is made that the glass is unbreak- 
able. In some instances when a customer refuses to buy a frame, 
respondents state that the deal is at a special price and that they will 
not deliver the enlargement or redeliver the original photograph 
unless a frame is purchased. 

(d) When a frame is purchased, a down payment is secured and 
afterwards the framed colored enlargement is delivered and the bal- 
ance due for the frame and glass is collected. 

Par. 4. The sales plan used by the respondents and the representa- 
tions made in connection therewith constitute misleading and decep- 
tive acts and practices in the following particulars: No matter which 
envelope is drawn by the prospective purchaser, he is always told that 
it is a lucky number. The colored enlargement is not given free or 
at a reduced or special price and the sum of $3.95 is not the cost of 
the oils and other materials. On the contrary, said sum is the usual 
and customary price charged to all persons for the colored enlarge- 
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ment. The sum of $15 is greatly in excess of the reasonable value of 
the colored enlargement. The enlargements are not colored in oil 
and while the certificate so states, the customer does not receive the 
certificate until he has agreed to purchase the colored enlargement 
and has made the payment of $3.95 or a substantial portion thereof. 
Respondents at the time of soliciting the sale of the enlargement do not 
inform the customer that it will be of an odd convex shape and that 
a frame and glass in which it will fit can only be secured from them 
but postpone the disclosure of such fact until the enlargement has 
been purchased and paid for. Respondents do not employ geniuses, 
Negroes, females, and cripples in connection with their business, the 
enlargements being purchased from others on a contract basis and 
only one person is employed for the purpose of coloring the pictures. 
The finished colored enlargements do not compare in quality and 
artistry to those exhibited as samples but are greatly inferior thereto. 
The glass for the frames is not unbreakable. The practices of refusing 
to deliver the colored enlargement and the original photograph unless 
a frame is purchased constitutes an unfair act and practice. In 
truth and in fact, the entire scheme and plan and the statements and 
representations used by the respondents in connection therewith is 
designed and put into operation for the purpose of selling picture 
frames and glasses therefor at a handsome profit to the respondent 
Leroy Miller, instead of the sale of the enlargements as customers 
are led to believe in which transactions the said Leroy Miller makes 
no profit but actually suffers a financial loss. 

Par. 5. The use by the respondents of the aforesaid plan, acts, 
practices, and methods in connection with the offering for sale and 
sale of said products in commerce, as aforesaid, including the failure 
to reveal essential and important facts in connection therewith, has 
had, and now has, the tendency and capacity to, and does mislead and 
deceive the purchasing public concerning the actual character and 
purpose of the original offer made by respondents, including the 
identity of the actual product respondents propose to sell and con- 
cerning the quality, value, and usual selling price of said enlarge- 
ments. The aforesaid acts and practices have led, and do lead, pur- 
chasers erroneously to believe that the representations so made and 
used by the respondents and the implications arising therefrom are 
true, and cause and have caused a substantial number of the purchas- 
ing public to purchase substantial quantities of said products. 

The aforesaid acts and practices of respondents, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 20, 1951, the initial 
decision in the instant matter of trial examiner Clyde M. Hadley, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY CLYDE M. HADLEY, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 22, 1949, issued and subse- 
quently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the filing of respondents’ answer 
to said complaint, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before the above-named trial examiner thereto- 
fore duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said trial examiner on the complaint, the answer thereto, testimony 
and other evidence, and oral argument by counsel, proposed findings 
and conclusions having been waived by both counsel; and said trial 
examiner, having duly considered the record herein, finds that. this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Leroy Miller, trading-as Master Copy- 
ing Studio, has been and now is engaged in the business of soliciting 
the sale of and the sale and distribution of colored photographic 
enlargements and of frames therefor with glass. His place of busi- 
ness is located at 2483 Kensington Avenue, Philadelphia, Pa. 

In the course and conduct of his business, under the name of Master 
Copying Studio, said respondent causes, and at all times mentioned 
herein has caused, such products sold by him to be transported from 
the State of Pennsylvania to purchasers thereof located in other 
States of the United States; maintaining a course of trade in said 
products between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. Respondent Miller, in soliciting the sale of his aforesaid 
products, calls upon prospective purchasers in their homes, making 
oral representations with respect thereto. In connection with his oral 
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presentations, he displays good samples of colored enlargements, and 
assures the prospective customer that from any small print “we make 
you this nice picture * * * we will make it exactly like this pic- 
ture, and we show them the sample * * * we tell them that the 
picture is going to be finished like this.” His charge for the colored 
reproduction, according to the sample, is $3.98, with $1 down and 
balance payable on delivery. Upon receiving the order, with initial 
payment and the picture to be enlarged, he issues what is designated 
a certificate, describing the proposed enlargement and stating that 
“This order cannot be cancelled because we ask you for the right 
subject in the beginning.” 

Although a clause, “finished in colors or sepia (not oil),” appears 
in such certificate given to the purchaser, a substantial number of 
persons have bought said enlargements under the definite impression. 
or belief, induced by the respondent’s oral statements in his personal 
solicitations, that the same would in fact be colored in oil. 

Said respondent has at various times directly or inferentially repre- 
sented to prospective purchasers that the glass in the picture frames 
sold by him is “unbreakable.” 

At the time the enlargement is delivered and the balance of the pur- 
chase price has been paid, respondent thereupon directs the buyer’s 
attention to the fact that the picture, being printed in a peculiar convex 
manner, requires a specific kind of frame with curved glass to make 
it look right, since no ordinary glassed frame could fit it; and he then 
solicits the purchase of one of his special frames at prices varying from 
$6.90 to $12.90, acording to material and finish. The certificate which 
the customer had received when ordering the enlargement states, 
“Octagon style (convexed) 10 x 16 inches in size for $3.98 (without 
frame) * * * We handle a large selection of frames suitable for 
these portraits. However you are not obliged toorderframe * * * 
This order cannot be cancelled.” When taking such noncancellable 
order, respondent fails to reveal, however, that no frame ordinarily 
available at stores would be “suitable.” 

Par. 3. In truth and in fact, respondent’s colored enlargements in 
evidence are by no means comparable in workmanship, photographic 
quality, or finish with his selling samples in evidence; nor are they even 
good reproductions of the originals, also in evidence, from which the 
same were made; having, through poor workmanship, lost their photo- 
graphic quality, being blurred or out of focus, with detail lacking, 
and with the coloring carelessly applied. Colored enlargements the 
same size but of better quality and workmanship are available to the 
public at various photofinishing studios and stores at approximately 
$2.50. 
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Respondent’s use of such samples superior in tone, coloring and 
photographic quality to the reproductions actually furnished by him, 
with his assurance that, contrary to fact, the enlargement ordered 
would be the same as said sample, has the capacity to and does deceive 
prospective purchasers into accepting his proposition (with non- 
cancellable order and initial payment) under the erroneous impression 
or belief that such representations are true. 

Respondent’s colored enlargements are concededly not done in oil; 
and the convex glass in his picture frames, while it might withstand a 
somewhat sharper rap or jolt than ordinary flat glass, is admittedly 
not unbreakable. 

Such withholding or concealment of needful information regarding 
adequate frames until after the purchaser has bought and paid for 
respondent’s photographic enlargement—namely, that none but his 
own peculiar and expensive frames could be used—is a form of bait 
merchandising, an unfair trade practice, in that purchasers intending 
to use a store frame are thus impelled to buy something not anticipated 
and costing much more than the picture itself. 

Par. 4. For two brief periods of about a week each, in April and 
September 1948, respondent Miller, in his house-to-house canvassing, 
employed a scheme to arouse the prospective customer’s interest by 
having her draw one of several envelopes in his hand; then, regardless 
of the one selected, would inform her that she was “lucky” and thereby 
entitled to have a colored enlargement made of some picture for cost 
or at a reduced price. According to the record, however, this practice 
was abandoned on or prior to September 11, 1948, and has not been 
resumed. The Commission’s first contact with said respondent, 
through its investigators, was November 4, 1948. 

Par. 5. Regarding other charges included in the complaint not 
mentioned herein, probative evidence is lacking to sustain the same. 


CONCLUSIONS 


The acts and practices of the respondent, Leroy Miller, as herein 
found, have all been to the prejudice of the public and have constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

However, concerning the respondent’s use of purported lucky chance 
cards in connection with his merchandising, since this had been vol- 
untarily abandoned by him some time prior to the Commission’s first 
contact with him, and there has been no resumption of such practice, 
the public interest would not at the present time appear to call for 
corrective action with respect thereto. 
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The complaint in this procedure also named Bernard Robinson as 
a respondent, alleging that as a sales agent for respondent Leroy 
Miller, he has participated in the acts, practices and policies set forth 
therein, but no evidence was introduced to show that he ever actually 
participated in the practices described; and the complaint insofar 
as it relates to said Bernard Robinson should be dismissed. 


ORDER 


It is ordered, That the respondent, Leroy Miller, trading as Master 
Copying Studio, or under any other name or designation, and his 
agents, representatives and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution of photographic enlargements and picture frames, or 
other products, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, by statement or inference, that the photographic 
enlargements offered for sale by him are colored in oil, or that the 
glass in the picture frames which he sells is unbreakable. 

2. Exhibiting to prospective customers as samples of respondent’s 
products any photographs or pictures which are not in fact representa- 
tive of the pictures sold by him; or representing, directly or by impli- 
cation, that a picture to be made and delivered will be equal in type, 
quality, or workmanship to the samples displayed to the customer, 
unless the picture delivered is in fact equal in type, quality, or work- 
manship to such samples. 

3. Concealing from or failing to disclose to customers at the time 
such pictures are ordered that the finished picture when delivered 
will be so shaped and designed that it can be used only in an odd-style 
frame which cannot ordinarily be obtained in stores accessible to the 
consuming public, and that such frame can procured from him 
only, generally at prices in excess of those already charged for the 
pictures. 

lt is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondent, Bernard Robinson. 


ORDER TO FILE REPORT OF COMPLIANCE 


Lt is ordered, That the respondent, Leroy Miller, trading as Master 
Copying Studio, shall, within 60 days after service upon him of this 
order, file with the Commission in writing setting forth in detail 
the manner and form in which he has complied with the order to 
cease and desist [as required by said declaratory decision and order 
of July 20, 1951]. 
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In THE Martrer oF 


CLARENCE LITTLEFIELD DOING BUSINESS AS 
PLYMOUTH WOOLEN MILL 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5846. Complaint, Feb. 5, 1951—Decision, July 21, 1951 


Where an individual engaged in the manufacture, for introduction into com- 
merce, and in the distribution therein, of blankets which were made for 
it by a certain corporation on a contract basis, and were wool products 
as defined in the Wool Products Labeling Act— 

Misbranded said blankets in that, (1) labeled “100 percent wool, exclusive of 
ornamentation,’ they were not composed entirely of wool, as “wool” is 
defined in said act, but contained substantial amounts of “reused wool” 
and “reprocessed wool”; and (2) they did not have affixed thereto tags 
or labels showing their constituent fibers and the percentages thereof as 


required by said act: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of sections 3 and 4 of the Wool Products Labeling Act of 1939, 
and the rules and regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce. 


Before Mr. James A. Purcell, trial examiner. 
Mr. R. L. Banks, Jr. and Mr. Jesse D. Kash for the Commission. 


Mr. Shirley Berger, of Bangor, Me., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Clarence Littlefield, an individual, doing 
business as Plymouth Woolen Mill, hereinafter referred to as re- 
spondent, has violated the provisions of said acts and rules and regu- 
lations promulgated under the Wool Products Labeling Act of 1939, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPu 1. Respondent Clarence Littlefield, is an individual 
doing business as Plymouth Woolen Mill with his office and principal 
place of business located at Plymouth, Me. 

Par. 2. Subsequent to January 1, 1949, respondent manufactured 
for introduction into commerce, introduced into commerce, and dis- 
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tributed in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939, wool products, as “wool products” are defined 
therein. The said wool products consisted of blankets which were 
manufactured for Arluck Blanket Corp. by respondent on a contract 
basis. 

Par. 3. Upon the labels affixed to the said blankets appeared the 
following: 

Medical blanket 
100% wool exclusive of ornamentation 
| MFR 7088 

Par. 4. The said blankets were misbranded within the intent and 
meaning of the said act, and the rules and regulations promulgated 
thereunder in that they were falsely and deceptively labeled with re- 
spect to the character and amount of their constituent fibers. In truth 
and in fact, the said blankets were not composed entirely of wool, 
as “wool” is defined in said act, but contained substantial amounts of 
“reused wool” and “reprocessed wool,” as those terms are defined in 
said act. The said articles were further misbranded in that the labels 
affixed thereto did not show the percentage of the total fiber weight 
thereof, exclusive of ornamentation not exceeding 5 percent of said 
total fiber weight, of : “wool,” “reused wool,” and “reprocessed wool,” 
as those terms are defined in said act; each fiber, other than wool, 
constituting 5 percent or more of such total fiber weight; and the 
aggregate of all other fibers, each of which constituted less than 5 
percent of such total fiber weight. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcIsION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 21, 1951, the initial 
decision in the instant matter of Trial Examiner James A. Purcell, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
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authority vested in it by said Acts, the Federal Trade Commission 
on February 5, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondent, Clarence Littlefield doing busi- 
ness as Plymouth Woolen Mill, charging the respondent with the use 
of unfair and deceptive acts and practices in commerce in violation 
of those Acts. On March 15, 1951, respondent filed his answer to said 
complaint denying all of the material allegations of fact set forth 
therein. Initial hearing for the taking of testimony and reception 
of evidence was set for April 6, 1951, at Bangor, Maine, at which time 
respondent filed his formal motion to withdraw the original answer 
and to file a substitute answer. Said motion was granted by the 
above-named trial examiner, whereupon respondent filed his substi- 
tute answer admitting all of the material allegations of fact charged 
in the complaint and waiving all intervening procedure and further 
hearing as to said facts. On April 20, 1951, the matter was formally 
closed for the reception of testimony and said order fixed May 16, 1951, 
for the filing of proposed findings and conclusions. Proposed find- 
ings and conclusions, as also a proposed order to cease and desist were 
filed by the attorney in support of the complaint; none were sub- 
mitted by respondent. 

Thereafter the proceeding regularly came on for final considera- 
tion by the above-named trial examiner, theretofore duly designated 
by the Commission, upon said complaint and the substitute answer 
thereto; and said trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusions drawn there- 
from, and order: 

FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Clarence Littlefield, is an individual 
doing business as Plymouth Woolen Mill, with his office and principal 
place of business located at Plymouth, Maine. 

Par. 2. Subsequent to January 1, 1949, respondent manufactured 
for introduction into commerce, introduced into commerce, and dis- 
tributed in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939, wool products, as “wool products” are defined 
therein. The said wool products consisted of blankets which were 
manufactured for Arluck Blanket Corp. by respondent on a contract 
basis. 

Par. 3. Upon the labels affixed to said blankets appeared the 
following: 

Medical blanket 
100% wool exclusive of ornamentation 
MFR 7088. 


92 FEDERAL TRADE COMMISSION DECISIONS 
Order 48 I. T.C. 


Par. 4. The said blankets were misbranded within the intent and 
meaning of the said act, and the rules and regulations promulgated 
thereunder, in that they were falsely and deceptively labeled with 
respect to the character and amount of their constituent fibers, said 
products being labeled “100% wool, exclusive of ornamentation,” 
whereas in truth and in fact, said blankets were not composed entirely 
of wool, as “wool” is defined in said act, but contained substantial 
amounts of “reused wool” and “reprocessed wool,” as those terms 
are defined in said act. Said manufactured articles were further mis- 
branded in that the labels affixed thereto did not show the percentage 
of the total fiber weight thereof, exclusive of ornamentation not ex- 
ceeding 5 percent of said total fiber weight, of : “wool,” “reused wool,” 
and “reprocessed wool,” as those terms are defined in said act; each 
fiber, other than wool, constituting 5 percent or more of such total 
fiber weight; and the aggregate of all other fibers, each of which con- 
stituted less than 5 percent of such total fiber weight. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found were 
and are in violation of sections 3 and 4 of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER 


It is ordered, That the respondent, Clarence Littlefield, an individ- 
ual doing business as the Plymouth Woolen Mill, his agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for in- 
troduction into commerce, or the sale, transportation or distribution 
of wool products in commerce, as “commerce” is defined in the afore- 
said acts, do forthwith cease and desist from misbranding such wool 
products, as defined in and subject to the Wool Products Labeling 
Act of 1939, which contain, or purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool” or “reused wool” 
as those terms are defined in said act: 

(1) By falsely or deceptively stamping, tagging, labeling, or 
otherwise identifying such products; 

(2) By failing to securely affix to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 
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(a) The percentage of the total fiber weight of such wool products 
exclusive of ornamentation, not exceeding 5 percent of said total 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more, and (5) the aggregate of all other fibers; 

(b) The maximum percentage of the total weight of the wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool products into commerce, or in the offering for 
sale, sale, transportation or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or of the 
rules and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with the order to cease and desist [as required by said 
declaratory decision and order of July 21, 1951]. 
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THE MASONITE CORP. 
MODIFIED ORDER TO CEASE AND DESIST 
Docket 2614. Order, Aug. 3, 1951 


Order modifying original order of November 6, 1937, 25 F. T. C. 1320, so as to 
require respondent, in connection with the offer, etc. of its wall board and 
wall covering in commerce, to cease and desist from the use of the words 
“Temprtile” or “tile” as below set forth and subject to the qualifications 
therein stated. 


Before Mr. Charles F. Diggs, Mr. John J. Keenan, and Mr. John 
L. Hornor, trial examiners. 

Mr. Morton Nesmith and Mr. George M. Martin for the Commission. 

Dyke & Schaines, of New York City, and Mr. David W. Knight, 
of Chicago, Ill., for respondents. 

Hines, Rearick, Door & Hammond, of New York City, for Tile 
Manufacturers’ Association, Inc., amicus curiae. 


Moptirrep Orprer To Crass AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence in support of the allegations of 
the complaint and in opposition thereto, taken before a trial examiner 
of the Commission theretofore duly designated by it, no briefs being 
filed and oral argument not having been requested, and the Commis- 
sion, having made its findings as to the facts and its conclusion that 
said respondent had violated the provisions of the Federal Trade 
Commission Act, on November 6, 1937, issued and subsequently served 
upon the respondent said findings as to the facts, conclusion, and its 
order to cease and desist. 

Thereafter, pursuant to a motion filed by counsel in support of 
the complaint and agreed to by respondent, the Commission recon- 
sidered the matter, and being of the opinion that its order to cease 
and desist issued on November 6, 1937, should be modified in certain 
respects: 

It is ordered, That the respondent, The Masonite Corp., a corpora- 
tion, its officers, representatives, agents and employees, in connection 
with the offering for sale, sale and distribution of its wallboard and 
wall covering in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 
representing : 
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Directly or indirectly, by the use of the words “Temprtile” or “tile” 
that its products are “tile,” unless either the true composition of said 
products or the fact that they are not ceramic products is plainly 
disclosed. 

It is further ordered, That the respondent named above shall, within 
sixty (60) days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which it has complied with this order. 


Nore.—In the original order, respondent, its officers, ete., were required to 
cease and desist from representing in connection with the offer, etc., of its said 
products (made from wood chips and other substances, through a process which 
resulted in a hard, durable sheeting upon which were scored or stamped squares, 
which, when painted or lacquered by others, resembled the mortar lines upon 
completely installed ceramic surface) — 

“1. Directly or indirectly, by the use of the words, ‘Temprtile’ or ‘tile’ that 
its products are ‘tile’ unless in immediate conjunction with the words ‘Tempr- 
tile’ or ‘tile’ wherever used, in the same conspicuous type, there appear a word 
or words designating the material or substance of which the products are made, 
such as wood tile, glass tile, rubber tile, asbestos tile, copper tile, cork tile, 
or metal tile.” 


218840—54—_10 
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In THE MATTER OF 


QUAKER DISTRIBUTORS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5673. Complaint, July 1, 1949—Decision, Aug. 6, 1951 


Where a corporation and its five officers, engaged in the intersale and distribu- 
tion of “Honor-Craft Aluminum Cookware” and “American Healthcraft 
Aluminum Ware” through house-to-house canvassers—usually under a crew 
manager, working on a commission basis; in delivering products ordered, 
through deliverymen whom it paid on a straight salary basis; and in carrying 
on their business, under a procedure and in accordance with a practice 
whereby the initial deposit—refunded in most cases, with cancellation of 
the order, in the event misrepresentation was claimed and the deliveryman 
was unable to induce the customer to accept the ware on its merits—was in 
most cases not refunded after delivery, and irrespective of whether there 
was misrepresentation in effecting the sale— 

(a) Represented falsely through their salesmen, in order to obtain an inter- 
view and an opportunity to sell the merchandise concerned, that they were 
conducting surveys or polls for the Philadelphia Inquirer or some other 
newspaper, or in connection with the sale of nationally advertised mer- 
chandise on behalf of Procter & Gamble, Lever Bros., and the Campbell 
Soup Co.; 

(b) Represented falsely that the prospective purchaser could obtain a set of 
their said ware at a greatly reduced price by clipping coupons from news- 
papers or by sending in box tops or wrappers taken from designated mer- 
chandise such as Ivory soap; and 

(c) Represented falsely to prospective purchasers that the price charged for 
their said ware was a substantial reduction from the retail price and made 
for the purpose of saving income taxes; 

With the result that a substantial number of purchasers were thereby induced 
to purchase their said aluminum ware in the belief that they were par- 
ticipating in a survey or poll and were obtaining it at a substantial reduc- 
tion in price; 

(d) Represented that their aluminum ware could be used for the preparation 
of food without the addition of water and that it, therefore, was of substan- 
tial value in protecting health by saving vitamins and minerals; 

The facts being that while less water is needed in cooking vegetables with their 
products than when cooking in an open pot or lighter weight pot, and there 
was some saving in vitamins and minerals, it is necessary, with some ex- 
ceptions, to add water to obtain satisfactory results; and 

(¢) Made use of the address “Veterans Administrative Mgr.” etc., in an adver- 
tisement placed in the Philadelphia Inquirer in connection with the ob- 
taining of salesmen to sell their said ware; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby induce its purchase of substantial quantities 
of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 
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As respects the issue, as apprehended by respondents, as to whether or not re- 
spondents’ use of the terms “Waterless cookware” or “Waterless cooker” 
alone, without other affirmative statements that food could be prepared in 
utensils so designated without the addition of water, was misleading and 
deceptive: it was not the Commission’s intention to raise such issue, and 
it did not consider said question in the determination of the instant matter. 

With regard to the advertisement which contained the address for reply, “Vet- 
eran’s Administrative Mer.” etc., in seeking salesmen, it appeared that it 
was placed twice by.an. employee for the purpose of hiring veterans for such 
purpose, and did not come to the attention of any of the respondents until 
after its second insertion, when it was canceled and discontinued; and in 
view of such voluntary discontinuance and nonresumption of the practice 
there was not sufficient public interest involved to warrant further corrective 
action. 

As concerns evidence of meetings of salesmen on several occasions at which one 
of respondents advised them that the use of the so-called “soap and survey 
method of selling,” above described, must be discontinued: it appeared that 
the salesmen continued to make the false representations concerned, that 
respondents were notified continually to such effect, that in their capacity 
as employers they had available effective means of eliminating the use of 
such false representations by their employees, and that they not only made 
no determined effort to stop the practice but on the contrary, took advantage 
of their salesmen’s misrepresentations by attempting to complete sales thus 
made through their instructions to their deliverymen to attempt to persuade 
purchasers to take delivery; so that, while ostensibly objecting to said mis- 
representations, they were making no determined effort to stop the practice 
and were benefiting from it. 


Before Mr. Hari J. Kolb, trial examiner. 
Mr. William L. Pencke for the Commission.. 
Sundheim, Folz, Kamsler & Goodis, of Philadelphia, Pa., for 


respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Quaker Distributors, 
Inc., a corporation, and Jack Weinstock, Nathan Loesberg, Robert 
Bertin, Jack Gerstel, and Louis Tafler, individually and as officers of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereto would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Quaker Distributors, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Pennsylvania, with its principal office and 
place of business located at 1649 North Broad Street, Philadelphia 22, 
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Pa.; respondents Jack Weinstock, Jack Gerstel, and Louis Tafler are 
president, secretary, and treasurer, respectively, and Nathan Loesberg 
and Robert Bertin are vice presidents of said corporation, and con- 
trol the management, policies, and operation thereof, particularly in 
respect to the acts and practices hereinafter set forth. 

Par. 2. Respondents are now, and for more than 1 year last past, 
have been engaged in the sale and distribution of aluminum cooking 
utensils, designated Honor-Craft Aluminum Cookware and American 
Healthcraft Aluminum Ware in commerce between and among the 
various States of the United States and in the District of Columbia.. 
Respondents have caused and do now cause said merchandise, when: 
sold, to be transported from their said place of business in the State 
of Pennsylvania to purchasers thereof located in other States of the 
United States and in the District of Columbia. There is now and 
has been at all times mentioned herein a constant course of trade in 
said cooking utensils sold by respondents between and among the vari- 
ous States of the United States and in the District of Columbia, Re- 
spondents’ volume of business in said utensils in such commerce has. 
been and is substantial. 

Par. 3. In the course and conduct of said business, as aforesaid,. 
and for the purpose of inducing the purchase of said cooking utensils,. 
respondents, through the medium of sales agents and sales represent- 
atives, have made and are making many statements and represen- 
tations to the purchasing public to the effect that respondents are 
conducting surveys and polls for newspapers and other publications, 
such as the Philadelphia Inquirer and the Philadelphia Bulletin, 
and also for manufacturers selling and distributing nationally known 
and advertised merchandise, such as Proctor & Gamble, Lever Bros.,. 
Campbell Soups, and others; and that in connection therewith, re- 
spondents have been authorized to sell assembled sets of Honor-Craft. 
and American Healthcraft aluminum kitchenware at a reduced price; 
that in consideration of participating in said surveys and polls, and 
for the further purpose of increasing subscriptions and sales, respond- 
ents have been authorized to offer said aluminum ware regularly sold 
at $119 for the price of $49.50, plus a service charge of $2; and that. 
payment therefor could be made by making a small deposit, followed 
by weekly remittances of $1, together with coupons clipped from 
comic strips or advertisements, or with box tops and wrappers of 
specified articles. . v 

Respondents, in the manner aforesaid, have made and are making 
further representations to the effect that certain manufacturers offer 
said aluminum kitchenware for half of its actual value in order to. 
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reduce tax liabilities ; that said cooking utensils are of superior quality, 
enabling purchasers thereof to prepare food without the need of 
adding water, and that food thus prepared guards the health of the 
user; that if purchasers do not desire to keep said utensils, they can 
return them to respondents who will return the deposits paid thereon. 

Par. 4. All of the aforesaid representations and statements, and 
many others similar thereto, but not herein specifically set forth, are 
grossly false, deceptive and misleading. In truth and in fact, re- 
spondents are engaged in the sale of aluminum cooking ware solely 
for their own profit. None of them is connected, or affiliated in any 
manner whatsoever, with any newspaper or other publication nor 
with any manufacturer, distributor or seller of merchandise. Re- 
spondents do not conduct surveys or public opinion polls and have 
not been authorized to do so by, or to act as representatives for, any 
manufacturer, newspaper, publisher, or any other person or organi- 
zation. The representations made by respondents through their agents 
and salesmen that said aluminum ware may be obtained at a reduced 
price by mailing coupons, box tops or wrappers with installment 
payments are false and made solely to create the belief in the mind 
- of the purchasing public that respondents are duly authorized rep- 
resentatives of said newspapers, publishers or manufacturers and as 
such are authorized to offer said aluminum ware at reduced prices. 

In truth and in fact, the sum of $49.50 is the price at which said 
aluminum ware is regularly sold by respondents and not $119, as rep- 
resented. Respondents have never been authorized by any individual, 
firm or corporation to represent to the purchasing public that said 
aluminum ware is offered at a reduced price for the purpose of saving 
or avoiding taxes. 

Said aluminum ware does not guard or necessarily improve the 
health of the user, and in order to prepare most articles of food 
properly without burning, it is necessary to add water. 

Respondents refuse to make refunds of deposits and accept the 
return of said aluminum warein many cases. Whenever refunds have 
been made it was done only after purchasers had complained to Better 
Business Bureaus or made persistent and repeated demands for 
adjustments. 

Par. 5. To further the scheme of selling said aluminum ware, as 
described in paragraphs 8 and 4 hereof, respondents have published 
advertisements in the Philadelphia Inquirer and other newspapers 
having a national circulation, of which the following is a typical 


example: 
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The manufacturer guarantees that the metal of this cast aluminum utensil 
bearing the symbol (CS) conforms to Commercial Standard CS134.46 as issued 
by the National Bureau of Standards of the United States Department of 
Commerce. 

Cast Division 
Aluminum Wares Association 
WITH AMERICAN HEALTHCRAFT, 

By means of said advertisement respondents represent and imply 
that said American Healthcraft Aluminum Ware is conducive to the 
protection of the user’s health and that it has been manufactured to 
conform to the standards established by the National Bureau of Stand- 
ards and the Aluminum Wares Association. 

In truth and in fact, the sole purpose of publishing said advertise- 
ment is to support the false and misleading representations made by 
respondents’ agents and salesmen as described in paragraphs 3 and 4 
hereof and to serve as a coupon or means of enabling said purchasers. 
to take advantage of the alleged reduced price of said ware as herein- 
above set forth. 

Par. 6. In the Philadelphia Inquirer of November 23, 1948, and 
cther issues of said newspaper, respondents published the following 
advertisement : 

MEN (2) 
$35.00 Salary 
Plus Comm. 


America’s leading housewares organization is prepared to train two ambitious. 
men to assist Sales Director. Good references required. Reply ready for 
work. 

Veterans Administrative Mgr. 
1321 Arch Street, 
Suite 807. 

By employing the phrase “Veterans Administrative Mgr.” in said 
advertisement respondents imply that the Veterans’ Administration, 
a branch of the United States Government, has caused the publication 
of said advertisment or that respondents’ business is in some way 
connected with the Veterans’ Administration for the purpose of aiding 
war veterans. 

In truth and in fact, the use of said phrase is wholly unwarranted, 
false and misleading. Neither the Veterans’ Administration nor any 
other branch of the United States Government published said ad- 
vertisement and respondents’ business is not connected in any manner 
with the Veterans’ Administration. The sole purpose of using the 
words “Veterans’ Administrative Mgr.” is to lead applicants for said 
positions into the belief that such Government connection exists, and 
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to induce men seeking employment to respondent to said advertise- 
ments on account thereof. 

Par. 7. The aforesaid false, misleading and deceptive statements 
and representations made by respondents, have had the tendency and 
capacity to and do mislead and deceive a substantial part of the pur- 
chasing public into the false and erroneous belief that said statements 
and representations are true and induce a substantial number of the 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondents’ said merchandise. 

Par. 8. The methods, acts, and practices of respondents, as here- 
inabove alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpin¢s as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of that act. After the filing of respondents’ answer, testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon the aforesaid complaint, the 
respondents’ answer thereto, the testimony and other evidence, and 
the recommended decision of the trial examiner and exceptions thereto 
by counsel for respondents and briefs and oral argument of counsel; 
and the Commission, having duly considered the matter and having 
ruled on the exceptions to the recommended decision of the trial 
examiner, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent Quaker Distributors, Inc., 1s a corpora- 
tion organized, existing and doing business under the laws of the 
Commonwealth of Pennsylvania with its principal office and place of 
business at 1649 North Broad Street, Philadelphia, Pa. Respondent 
Jack Weinstock is president and general manager of said corporate 
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respondent. Respondent Louis Tafler is treasurer and delivery man- 
ager for said corporate respondent. Respondent Robert Bertin was 
at the time complaint was filed in these proceedings vice president 
of said corporate respondent. Respondent Nathan Loesberg is vice 
president and sales manager of said corporate respondent. Respond- 
ent Jack Gerstel is secretary of said corporate respondent. The indi- 
vidual respondents hereinabove named control the management, 
policies, and operation of the respondent corporation. 

Par. 2. Respondents have since 1947 been engaged in the sale and 
distribution of aluminum cooking utensils, designated Honor-Craft 
Aluminum Cookware and American Healthcraft Aluminum Ware, in 
commerce among and between the various States of the United States. 
Respondents have caused and do now cause said merchandise when 
sold by them to be transported from their office in the city of Phila- 
delphia, State of Pennsylvania, to purchasers thereof located in 
other States of the United States. Respondents maintain and during 
the times mention herein have maintained a course of trade in said 
aluminum ware in commerce between and among the various States 
of the United States. Respondents’ volume of business in said utensils 
in such commerce has been substantial. 

Par. 38. In the course and conduct of their business, the respondents 
sell their aluminum ware direct to the purchasing public by means 
of salesmen or agents who go from house to house and are usually 
under the supervision of a crew manager. These agents or salesmen 
are employees of the respondent corporation and work entirely upon 
a commission basis amounting to approximately 22 percent of the gross 
sales price. Salesmen for respondent corporation since the com- 
mencement of operations in 1947 have sold approximately 17,000 sets 
of aluminum ware and of these sales, delivery was made of 13,144 
sets. The respondents maintain an average sales force of 35 salesmen 
and in order to maintain this sales force hire approximately 400 
salesmen during the course of 1 year. 

Par. 4. In making their initial approach to a prospective customer, 
the respondents through their sales agents represent to such prospec- 
tive customers that the respondents are engaged in conducting surveys 
or polls for newspapers and other publications such as the Philadelphia 
Inquirer and the Philadelphia Bulletin and also for manufacturers 
selling and distributing nationally known and advertised merchan- 
dise such as Procter & Gamble, Lever Bros., Campbell Soups, and 
others and that in connection therewith respondents have been auth- 
orized to sell assembled sets of Honor-Craft Aluminum, Cookware 
and American Healthcraft Aluminum Ware at a reduced price on 
condition that the purchasers participate in such survey or poll by 
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clipping certain advertisements or coupons from newspapers or 
furnishing box tops or wrappers from designated merchandise when 
installment payments are made. 

Par. 5. Respondents by and through their salesmen have also 
represented to purchasers and prospective purchasers that certain 
manufacturers offer said aluminum ware for half its actual value or 
at a substantial reduction from the purchase price in order to reduce 
tax liabilities; that said cooking utensils are of superior quality 
enabling purchasers thereof to prepare food without the need of 
adding water. 

Par. 6. During the early part of the period beginning 1947, the 
respondents sold their aluminum ware at a price of $51.90 but during 
the greater portion of respondents’ business operation said aluminum 
ware has been sold at the price of $55.90 payable $2.90 at the time 
order is taken and $3 at the time of delivery and $2 per week or $2 
every other week at the customer’s option. 

Par. 7. When respondents’ salesman is successful in inducing a 
prospect to purchase respondents’ aluminum ware he causes her to 
sign a contract setting out the terms of payment as hereinabove 
described. When such sales contract has been entered into but before 
delivery is effected, respondents send a confirmation letter to the 
customer. 

Par. 8. The respondents deliver their aluminum ware through their 
delivery department and such deliveries are made by delivery men 
who are paid on a straight salary basis. In making a delivery, re- 
spondents’ delivery man first goes to the customer’s door without the 
set of aluminum ware and confirms the purchase. The set is then 
carried in to the customer’s house, opened in her presence, and the cook 
book, guarantee, and at least one utensil is exhibited to the customer. 
The delivery slip is then completed in the presence of the customer and 
said customer is requested to sign the slip receipting for delivery 
and to pay the additional deposit of $3 as provided for in the contract 
of sale. 

Par. 9. At the time delivery is made by respondents’ delivery man, 
if any objection is made to accepting the merchandise and the customer 
cannot be induced to accept, the merchandise is returned to respond- 
ents’ place of business. In such instances where no claim for mis- 
representation or fraud has been made, the original deposit taken at 
the time of the placing of the order is retained by the respondents and 
no refund made. 

If, at the time of delivery, the customer indicates or claims that 
any misrepresentation has been employed by the salesman in effecting 
the sale, the delivery man explains that the respondents have no affilia- 
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tion with any other concern, directs the customer’s attention to the 
terms of sale as set forth in the contract, and urges the customer to 
accept the aluminum ware on its own merits. If not successful in 
inducing the purchaser to accept delivery, the order is canceled and 
the respondents in most cases refund the deposit made at the time of 
taking the original order. 

Where complaint was made after delivery, respondents refused to 
cancel the order or to refund the deposit in most cases. Even in cases 
where the sale had been made through misrepresentation, if delivery 
had been made, cancellation of the order usually was refused. In some 
of these cases involving misrepresentation a satisfactory adjustment 
was finally arrived at but only after the purchasers had made persistent 
and repeated demands therefor. 

Par. 10. Based upon the testimony of a number of purchasers who 
appeared as witnesses in this proceeding and also based upon the 
testimony of the various respondents with reference to their sales 
practices, it is found that respondents’ salesmen have, from time to 
time for the purpose of obtaining an interview and endeavoring to 
sell respondents’ merchandise, represented that they were conducting 
a survey or poll on behalf of the Philadelphia Inquirer or some other 
newspaper or that they were conducting a survey or poll in connec- 
tion with the sale of nationally advertised merchandise on behalf of, 
or in connection with, Procter & Gamble, Lever Bros., and the Camp- 
bell Soup Co. In connection with the representations as to such 
survey or poll, the salesmen of respondents have represented that 
the prospective purchaser could obtain a set of respondents’ aluminum 
ware at a greatly reduced price by clipping coupons from the Phila- 
delphia Inquirer or other newspapers or by sending in box tops or 
wrappers taken from certain designated merchandise such as Ivory 
soap and other items of merchandise. In addition, respondents’ sales- 
men have variously represented to prospective purchasers that the 
price charged for respondents’ aluminum ware was a substantial re- 
duction from the retail price and was made for the purpose of making 
a saving in income tax. 

Par. 11. The respondents are not connected with the Philadelphia 
Inquirer or any other newspaper, or with any manufacturer of na- 
tionally advertised merchandise such as Procter & Gamble, Lever 
Bros., or Campbell Soup Co., and have never been authorized to 
conduct any advertising campaign for or in their behalf. Respond- 
ents do not conduct surveys or public opinion polls and have not 
been authorized to do so by any manufacturer, newspaper publisher, 
or any other person or organization. A substantial number of pur- 
chasers by reason of such representations have been induced to pur- 
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chase respondents’ aluminum ware im the belief that they were 
participating in a survey or poll and that they were obtaining said 
aluminum ware at a substantial reduction in price when in fact the 
usual and customary price for which the respondents sold their alu- 
minum ware was $55.90 in 1949 and $51.90 approximately 2 years prior 
thereto. 

Par. 12. In addition to the representations hereinabove described, 
the respondents through their salesmen have also represented that 
their aluminum ware could be used for the preparation of food with- 
out the addition of water and that therefore their aluminum ware 
was of substantial value in protecting the health by saving vitamins 
and minerals. With the exception of the leafy vegetables, such as 
spinach, to which a substantial amount of water adheres in washing 
or soaking, it is necessary to add some water to obtain satisfactory 
results under ordinary cooking conditions. In view of the fact, how- 
ever, that less water is needed in cooking vegetables with respondents’ 
aluminum ware than when cooked in an open pot or lighter weight 
pots, there is some saving in vitamins and minerals, but the water 
requirements necessary for satisfactory cooking in respondents’ alu- 
minum ware is such as to require discontinuance of affirmative repre- 
sentations that respondents’ aluminum ware can be used to cook 
vegetables generally without the use of water. Respondents have 
indicated by the content of their brief and oral argument that they 
consider the complaint herein to have raised the issue of whether or 
not respondents’ use of the terms “waterless cookware” or “waterless 
cooker” alone without other affirmative statements that food can be 
prepared in utensils so designated without the addition of water, is 
misleading and deceptive. The Commission in issuing this complaint 
did not intend to raise this issue and has not considered this question 
in the determination of this matter. 

Par. 13. In connection with obtaining salesmen to sell their alumi- 
num ware, the respondents placed an advertisement in the Philadel- 
phia Inquirer on November 23, 1948, which appeared twice in such 
paper. This advertisement contained the address for reply “Vet- 
erans Administrative Mgr., 1321 R Street, Suite 807.” According to 
the testimony of the respondents, this advertisement, which was placed 
by an employee for the purpose of hiring veterans to act as salesmen, 
did not come to the attention of any of the respondents until after its 
second insertion, at which time the advertisement was canceled and 
discontinued. As this practice was discontinued voluntarily by the 
respondents and has not been resumed, there is not sufficient public 
interest involved to warrant further corrective action in connection 


therewith. 
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Par. 14. In the course of their defense in this proceeding, the re- 
spondents introduced evidence as to measures taken by them to cause 
salesmen to discontinue the use of the so-called soap and survey method 
of selling hereinabove described. On several occasions Jack Wein- 
stock addressed meetings of salesmen and advised them that the use 
of such method of selling must be discontinued or orders would be 
canceled and no commission paid. However, respondents’ salesmen 
have continued to make the above described false representations and 
respondents have been notified continually that their salesmen are so 
misrepresenting. In their capacity as employers respondents have 
available effective means of eliminating the use of these false repre- 
sentations by their employees. Respondents have not made a deter- 
mined effort to stop this practice. In fact respondents have taken 
advantage of their salesmen’s misrepresentations by attempting to 
complete sales made by such misrepresentations. Respondents have 
instructed their delivery men to attempt to persuade purchasers com- 
plaining of such misrepresentation to take delivery of the merchan- 
dise. Respondents, while ostensibly objecting to their salesmen’s 
misrepresentations, are making no determined effort to stop the prac- 
tice and are benefiting from it. 

Par. 15. The aforesaid false, misleading, and deceptive statements 
and representations made by the respondents as hereinbefore described 
have had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the false and erroneous 
belief that the said statements and representations are true and to 
induce a substantial number of the public because of such erroneous 
and mistaken belief to purchase substantial quantities of respondents’ 
aluminum ware. 

CONCLUSION 


The acts and practices of the respondents as hereinabove found are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ an- 
swer thereto, testimony and other evidence in support of and in 
opposition to the allegations of the complaint introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
the trial examiner’s recommended decision and exceptions thereto of 
counsel for respondents, briefs and oral argument of counsel, and the 
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Commission having ruled on the exceptions to the trial examiner’s 
recommended decision and having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent Quaker Distributors, Inc., a 
corporation, and its officers, representatives, agents and employees 
and the individual respondents Jack Weinstock, Nathan Loesberg, 
Robert Bertin, Jack Gerstel, and Louis Tafler and their respective 
representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of aluminum ware or other merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing directly or by 
implication: 

1. That they are conducting a poll or survey; 

2. That the purchasers of the said merchandise are being given a 
reduced price for such merchandise or any other valuable considera- 
tion as a premium or reward for their collection of box tops, clipping 
of advertisements, cooperation in furnishing information or partici- 
pation in any other similar project or activity ; 

3. That the said merchandise is being sold at a substantial discount 
or reduction in price when the price so charged is the usual and cus- 
tomary price at which they sell the said merchandise in the ordinary 
course of business; 

4, That respondents’ aluminum ware can be used for cooking foods 
in general without the use of water. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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ARLUCK BLANKET CORP. AND ELMER M. ARLUCK 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLA- 
_TION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF 
AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5847. Complaint, Feb. 5, 1951—Decision, Aug. 7, 1951 


Where a corporation and its president, who controlled its operations, engaged in 
the introduction into commerce and in the offer, sale, and distribution therein 
of blankets which were made for them on a contract basis, from materials 
which they supplied to the manufacturer ; and were wool products as defined 
in the Wool Products Labeling Act— 

Misbranded said blankets in that, (1) labeled “100% Wool exclusive of ornamen- 
tation,’ they were not composed entirely of “wool” as defined in said act, 
but contained substantial amounts of “reused wool” and “reprocessed wool” ; 
and (2) they did not have affixed thereto tags or labels showing their con- 
stituent fibers and the percentages thereof: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of sections 3 and 4 of the Wool Products Labeling Act of 1939, and 
the rules and regulations promulgated thereunder, and constituted unfair 
and deceptive acts and practices in commerce. 


Before fr. James A. Purcell, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Milton Lerner, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Elmer M. Arluck, an individual, and 
Arluck Blanket Corp., a corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said acts and rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrary 1. Respondent Elmer M. Arluck is an individual and 
Arluck Blanket Corp. is a corporation organized and existing under 
and by virtue of the laws of the State of New York with its office and 
principal place of business located at 257 Fourth Avenue, New York, 
N.Y. Respondent Elmer M. Arluck is president of Arluck Blanket 
Corp. and in control of its operations, and said respondent corporation 
is in fact an instrumentality through which the said Elmer M. Arluck 
conducts his business. 
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Par. 2. Subsequent to January 1, 1949, respondents have introduced 
into commerce, offered for sale in commerce, and sold and distributed 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, wool products, as “wool products” are defined therein. 
The said wool products consisted of blankets, which were manu- 
factured for respondents by Clarence Littlefield, doing business as 
Plymouth Woolen Mill, located at Plymouth, Maine, on a contract 
basis from materials supplied by respondents. 

_ Par. 3. Upon the labels affixed to the said blankets appeared the 
following: 
Medical blanket 
100% wool exclusive of ornamentation 
MFR 7088 

Par. 4. The said blankets were misbranded within the intent and 
meaning of the said Act, and the rules and regulations promulgated 
thereunder in that they were falsely and deceptively labeled with 
respect to the character and amount of their constituent fibers. In 
truth and in fact, the said blankets were not composed entirely of 
wool, as “wool” is defined in said act, but contained substantial 
amounts of “reused wool” and “reprocessed wool,” as those terms are 
defined in said act. The said articles were further misbranded in 
that the labels affixed thereto did not show the percentage of the total 
fiber weight thereof, exclusive of ornamentation not exceeding 5 per 
~centum of said total fiber weight, of: “wool,” “reused wool,” and 
“reprocessed wool,” as those terms are defined in said act; each fiber, 
other than wool, constituting 5 per centum or more of such total 
fiber weight; and the aggregate of all other fibers, each of which con- 
stituted less than 5 per centum of such total fiber weight. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DrcIsIon OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 7, 1951, the initial 
decision in the instant matter of trial examiner James A. Purcell, 
as set out as follows, became on that date the decision of the 


Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
on February 5, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondents, Arluck Blanket Corp. and 
Elmer M. Arluck, charging the respondents with the use of unfair 
and deceptive acts and practices in commerce in violation of those 
acts. After issuance of said complaint and the filing of respondents’ 
answer thereto, hearing was held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were introduced before the above-named trial examiner there- 
tofore duly designated by the Commission, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
consideration by said trial examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the 
facts and conclusions presented by counsel in support of the com- 
plaint (none such having been filed by respondents), oral argument 
not having been requested; and said trial examiner, having duly 
considered the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Arluck Blanket Corp. is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its office and principal place of business located at 
257 Fourth Avenue, New York, N. Y. Respondent Elmer Arluck 
is president of Arluck Blanket Corp. and in control of its operations, 
said respondent corporation being in fact an instrumentality through 
and by which Elmer M. Arluck conducted his business. Said cor- 
poration is now in a state of liquidation and although having been 
inactive in the sale of its products since April or May of the year 
1950, yet remains én esse. 

Par. 2. Subsequent to January 1, 1949, respondents have introduced 
into commerce, offered for sale in commerce, and sold and distributed 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, wool products, as “wool products” are defined therein. 
Said wool products consisted of blankets which were manufactured 
upon the order, and at the instance, of the respondents by one Clarence 
Littlefield, doing business as Plymouth Woolen Mill, located at Plym- 
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outh, Maine, on a contract basis from materials supplied by respond- 
ents to said Littlefield. 

Par. 3. Upon the labels affixed to said blankets appeared the follow- 
ing words and figures: 

Medical blanket 
100%. wool exclusive of ornamentation 
MER 7088 

Par. 4. Said blankets were misbranded within the intent and mean- 
ing of said Wool Products Labeling Act of 1939, and of the rules and 
regulations promulgated thereunder, in that they were falsely and 
deceptively labeled with respect to the character and amount of their 
constituent fibers, said products being labeled “100% wool, exclusive 
of ornamentation.” In truth and in fact, the said blankets were not 
composed entirely of wool, as “wool” is defined in said act, but con- 
tained substantial amounts of “reused wool” and “reprocessed wool,” 
as those terms are defined in said act. The said articles were further 
misbranded in that the labels affixed thereto did not show the percent- 
age of the total fiber weight thereof, exclusive of ornamentation not 
exceeding 5 per centum of said total fiber weight of: “wool,” “reused 
wool,” and “reprocessed wool,” as those terms are defined in said act; 
each fiber, other than wool, constituting 5 per centum or more of 
such total fiber weight; and the aggregate of all other fibers, each of 
which constituted less than 5 per centum of such total fiber weight. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
were and are in violation of sections 3 and 4 of the Wool Products 
Labeling Act of 1939, and of the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 
commerce within the intent. and meaning of the Federal Trade Com- 
mission Act. 
| ORDER 


It is ordered, That respondents, Arluck Blanket Corp., a corpora- 
tion, its officers, and Elmer M. Arluck, individually and as an officer 
of said corporation, their agents, representatives, and employees, 
directly or through any corporate or other device, or any other name, 
in connection with the introduction into commerce, or the sale, trans- 
portation, or distribution of wool products in commerce, as “com- 
merce” is defined in the Wool Products Labeling Act of 1939, and the 
Federal Trade Commission Act, do forthwith cease and desist from 
misbranding such wool products as defined and subject to the Wool 
Products Labeling Act of 1939, which contain or purport to contain, 
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or in any way are represented as containing wool, reprocessed wool, . 
or reused wool, as those terms are defined in said act, 

(1) by falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products; 

(2) by failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner: 

(a) The percentage of the total fiber weight of such wool products 
exclusive of ornamentation, not exceeding 5 per centum of said weight 
of: (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentage of weight of such fiber is 5 per 
centum or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of the wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter; 

(c) The percentage in words and figures plainly legible by weight. 
of the wool contents of such wool product. where said wool product 
contains a fiber other than wool. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or of the rules 
and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of August 7, 1951]. 


| 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5298. Complaint, Mar. 27, 1945—Decision, Aug. 8, 1951 


Where a corporation and a number of its officers and directors, engaged in the 
manufacture and interstate sale and distribution of push cards which, 
bearing appropriate explanatory legends (or spaces therefor), were de- 
signed for use in the sale and distribution of merchandise at retail to 
the public by means of a game of chance, under a plan whereby the purchaser 
of a push, who, by chance, selected a concealed winning number, secured 
an article of merchandise, without additional cost at much less than its 
normal retail price, others receiving an article of less value than the 
price of the push or nothing for their money— 


Sold and distributed such devices to manufacturers of and dealers in candy, 


cigarettes, clocks, razors, cosmetics, clothing, and other merchandise, as- 
sortments of which, along with said devices, were made up by said dealers 
and exposed and sold by the retailer purchasers to the purchasing public 
in accordance with the aforesaid sales plan, involving sale of a chance to 
procure articles at much less than their normal retail price; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries in the sale and distribution of their merchandise, contrary to 
an established public policy of the United States Government and in viola- 
tion of criminal laws; 

With the result that many members of the public were thereby induced to 
deal with retailers who thus sold or distributed such merchandise; many 
retailers were induced to deal with suppliers of the same; and substantial 
trade was unfairly diverted from certain competitors of such suppliers, 
who, because of said lottery features and the public policy concerned, did 
not thus sell or distribute such products and refrained from supplying such 
devices to others: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. John C. Kelley, of Chicago, Ill., and Mr. George R. Perrine, 


_ of Aurora, IIl., for respondents. 


Taylor, Miller, Busch & Magner, of Chicago, IIl., also represented. 


Richard H. Brady and M. Moliter. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that W. H. Brady & Co., 
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a corporation, Frederick W. Brady, Elizabeth A. Brady, Mildred J. 
Brady, Richard H. Brady, William H. Brady, Jr., and Max M. 
Molitor, individuals and officers of the W. H. Brady & Co., a corpora- 
tion, all hereinafter referred to as respondents, have led the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent W. H. Brady & Co., hereinafter referred 
to as corporate respondent, is a corporation organized and doing 
business under and by virtue of the laws of the State of Wisconsin, 
having its office and principal place of business located at 510 Water 
Street, in the city of Eau Claire, Wis.; and respondents Frederick 
W. Brady, Elizabeth A. Brady, Mildred J. Brady, Richard H. Brady, 
William H. Brady, Jr., and Max M. Molitor, are officers and directors 
of said corporate respondent, and they formulate, direct, dictate, and ~ 
control the acts, practices, and policies of said corporate respondent. 

Respondents are now, and for more than 4 years last past have 
been, engaged in the manufacture of devices commonly known as 
push cards, and in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia, of said devices to manufacturers of, and dealers in, 
various other articles of merchandise. 

Respondents cause and have caused said devices, when sold, to 
be transported from their aforesaid place of business in Eau Claire, 
Wis., to purchasers thereof at their respective points of location in 
various States of the United States, other than the State of Wisconsin 
and in the District of Columbia. There is now, and for more than 
4 years last past has been, a course of trade in such push-card devices 
by said respondents in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, respondents sell and distribute and have sold . 
and distributed to said manufacturers and dealers push cards so 
prepared and arranged as to involve games of chance, gift enterprises 
or lottery schemes when used in making sales of merchandise to the 
consuming public. One of said push cards has 60 small partially 
perforated disks on the face of which is printed the word “Push.” 
concealed within each disk is a number which is disclosed when the 


disk is pushed or spay ead from the card. The push card bears the 
legend as follows: 
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5¢ CANDY SALE 5¢ 
Hach Each 
No Blanks 20 Big Prizes 


EVERYBODY WINS 
Numbers 2-4-6-8-10-12-14-16-18-20-22-24 2628-30-32 
. RECEIVE * ONH LARGE NOUGAT LOAF 
Number 25 
RECEIVES * ONE EXTRA LARGE NOUGAT LOAF 
The Last Number in Each Section 
RECEIVES * ONE EXTRA LARGE NOUGAT LOAF 
All Other Numbers Receive a Regular Bar 
NOTE: Only One Bar, Loaf or Package with Each 5¢ Purchase. 

Many others of said push cards have printed on the faces thereof 
other labels or instructions that express the manner in which said 
devices are to be used or may be used in the sale or distribution of 
various other specified articles of merchandise. The prices of the 
sales on said push cards vary in accordance with the individual 
devices. Each purchaser pays a specified price, usually from 1 to 5 
cents a push and is entitled to one push from the push card and when 
a push is made a disk is separated from the push card and a number 
is disclosed. The numbers are effectively concealed from the pur- 
chasers and prospective purchasers until the selection has been made 
and the push completed. Certain specified numbers entitle purchasers 
to designated articles of merchandise. Persons securing, by their 
push, lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not 
secure such winning numbers receive in some cases a small piece of 
candy of less value than the price paid for the push, or in other cases 
receive nothing for their money. The articles of merchandise are 
thus distributed to the consuming or purchasing public wholly by lot 
or chance. 

Other of said push card devices have no instructions or legends 
thereon but have blank spaces provided therefor. On those push cards 
the purchasers thereof place instructions or labels which have the 
same or similar import or meaning as the instructions or labels placed 
by the respondents on said push card devices first hereinabove 
described. 

Respondents sell and distribute and have sold and distributed many 
kinds of push cards, but all of said devices involve the same chance or 
lottery features when used in connection with the sale or distribution 
of candy or other merchandise and vary only in detail. The only use 
to be made of said push card devices and the only manner in which 
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they are used by the ultimate purchasers thereof is in combination 
with other merchandise so as to enable said ultimate purchasers to 
sell and distribute said other merchandise by means of lot or chance 
as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said 
push card devices, and pack and assemble, and have packed and as- 
sembled, assortments comprised of various articles of merchandise 
together with said push card devices. Retail dealers who have pur- 
chased said assortments, either directly or indirectly, and retail dealers 
who have purchased said devices direct from respondents and made up 
their own assortments, have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards in accordance with the sales plan as described in para- 
graph 2 hereof. Because of the element of chance involved in con- 
nection with the sale and distribution of said merchandise by means 
of said push cards, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or distributing 
said merchandise by means thereof. As a result thereof many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute said merchandise 
together with said devices and who have many competitors who sel] 
or distribute like or similar articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. Said competitors are faced with the alternative 
of descending to the use of said push card devices or other similar 
devices which they are under a powerful moral compulsion not to use 
in connection with the sale or distribution of their merchandise, or to 
suffer the loss of substantial trade. Said competitors do not sell or 
distribute their merchandise by means of push cards or punchboard 
devices or similar devices because of the element of chance or lottery 
features involved therein, and because such practices are contrary to 
the public policy of the Government of the United States and such 
competitors refrain from supplying to, or placing in the hands of, 
others push card or punchboard devices, which are to be used or which 
may be used in connection with the sale or distribution of the merchan- 
dise of such competitors to the general public be means of a lottery, 
game of chance or gift enterprise. As a result thereof substantial 
trade in commerce among and between the various States of the United 
States and in the District of Columbia has been unfairly diverted 
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from said competitors who do not sell or use said devices to persons, 
firms, and corporations who purchase and use said devices of the 
respondents. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 

_ to procure articles of merchandise at prices much less than the normal 
‘etail price thereof and teaches and encourages gambling among mem- 
bers of the public, all to the injury of the public. The use of said sales 
plan or method in the sale of merchandise and the sale of merchandise 
by and through the use thereof and by the aid of said sales plan or 
method is a practice which is contrary to an established public policy 
of the Government of the United States and constitutes unfair methods 
of competition in commerce and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 

The sale or distribution of said push card devices by respondents as 
‘hereinabove alleged supplies to and places in the hands of others the 
means of conducting lotteries, games of chance or gift enterprises 
in the sale or distribution of their merchandise. The respondents 
thus supply to, and place in the hands of, said persons, firms and 
corporations the means of, and instrumentalities for, engaging in un- 
fair methods of competition in commerce and unfair acts and practices 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public, and 
constitute unfair acts and practices in commerce witnin the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 27, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair acts and practices in commerce in violation of the provisions 
of that act. After the issuance of said complaint and the filing of 
respondents’ answer thereto, respondents filed a motion with the Com- 
mission requesting permission to withdraw their said answer and to 
substitute therefor their answer admitting all of the material allega- 
tions of the complaint and waiving all intervening procedure and 
further hearings as to said facts but reserving the right to file briefs, 
present oral argument, and appeal from any order entered herein by 
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the Commission, said motion being made upon the condition that the 
Commission would enter no order herein until after orders were en- 
tered by the Commission in the matters of Leo Lichtenstein, et al., 
trading as Harlich Manufacturing Co., Docket No. 4879, Hamilton 
Manufacturing Co., Docket No. 3944, and Everett J. Granger, et al., 
trading as Gardner & Co., Docket No. 4278. The Commission granted 
said motion and, on April 18, 1947, respondents filed their answer ad- 
mitting all of the material allegations of the complaint and waiving 
all intervening procedure upon the conditions and with the reserva- 
tions stated in their motion. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon the aforesaid 
complaint, the respondents’ answer admitting all of the material al- 
legations thereof, briefs in support of and in opposition to the said 
complaint, and oral argument thereon (the Commission in the mean- 
time having disposed of each of the above-entitled matters) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent W. H. Brady & Co., hereinafter referred 
to as the corporate respondent, is a corporation organized and doing 
business under and by virtue of the laws of the State of Wisconsin 
with its office and principal place of business located at 510 Water 
Street, in the city of Eau Claire, State of Wisconsin. Respondents 
Frederick W. Brady, Elizabeth A. Brady, Mildred J. Brady, and 
Richard H. Brady are now and for many years last past have been 
officers and directors of said corporate respondent, and respondents 
William H. Brady, Jr., and M. Molitor (erroneously named in the 
complaint as Max M. Molitor) for several years prior to and including 
1947 have been officers and directors of said corporate respondent. 
Said respondents formulated, directed, dictated and controlled the 
acts, practices, and policies of said corporate respondent. 

The respondents (with the exception of William H. Brady, Jr., and 
M. Molitor during the year 1948 and thereafter) are now and for many 
years last past have been engaged in the manufacture of devices com- 
monly known as push cards and in the sale and distribution in com- 
merce between and among the various States of the United States and 
in the District of Columbia of said devices to manufacturers of and 
dealers in various other articles of merchandise. 
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Respondents have caused said devices, when sold, to be transported 
from their aforesaid place of business in Eau Claire, Wis., to pur- 
chasers thereof at their respective points of location in various States 
of the United States other than the State of Wisconsin and in the 
District of Columbia. There is now and for many years last past 
there has been a course of trade in such push card devices by said 
respondents in commerce between and among the various States of 
the United States and in the District of Columbia. ; 

Par. 2. In the course and conduct of their said business, respondents 
have sold and distributed to said manufacturers and dealers push 
cards so prepared and arranged as to involve games of chance, gift 
enterprises or lottery schemes when used in making sales of merchan- 
dise to the consuming public. One of said push cards has 60 small 
partially perforated disks on the face of each of which is printed the 
word “Push.” Concealed within each disk is a number which is dis- 
closed when the disk is pushed or separated from the card. The push 
card bears the following legend: 


CANDY SALB 
Bt 5¢ 
Hach Hach 
No Blanks 20 Big Prizes 
EVERYBODY WINS 


Numbers 2-4-6-8-10-12-14-16-18-20-22-24-26-28-30-82 
RECEIVE * ONE LARGE NOUGAT LOAF — 
Number 25 
RECEIVES * ONE EXTRA LARGE NOUGAT LOAF 
The Last Number in Each Section 
RECEIVES * ONE EXTRA LARGE NOUGAT LOAF 
All Other Numbers Receive a Regular Bar 
NOTE: Only One Bar, Loaf or Package with Each 
5¢ Purchase. 

Many others of said push cards have printed on the faces thereof 
other labels or instructions that express the manner in which said 
devices are to be used or may be used in the sale or distribution of vari- 
ous other specified articles of merchandise. The prices of the sales 
on said push cards vary in accordance with the individual devices. 
Each purchaser pays a specified price, usually from 1 to 5 cents a push, 
and is entitled to one push from the push card. When a push is made 
a disk is separated from the push card and a number is disclosed. 
The numbers are effectively concealed from the purchasers and pro- 
spective purchasers until the selection has been made and the push 
completed. Certain specified numbers entitle purchasers to desig- 
nated articles of merchandise. Persons securing, by their push, lucky 
or winning numbers receive articles of merchandise without additional 
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cost at prices which are much less than the normal retail price of said 
articles of merchandise. Persons who do not secure such winning 
numbers receive in some cases a small piece of candy of less value than 
the price paid for the push, and in other cases reveive nothing for their 
money. The articles of merchandise are thus distributed to the con- 
suming or purchasing public wholly by lot or chance. 

Other of said push card devices have no instructions or legends 
thereon but have blank spaces provided therefor. On those push cards 
the purchasers thereof place instructions or labels which have the 
same or similar import or meaning as the instructions or labels placed 
by the respondents on said push card devices first hereinabove 
described. 

Respondents have sold and distributed many kinds of push cards, 
but all of said devices involve the same chance or lottery features when 
used in connection with the sale or distribution of candy or other mer- 
chandise and vary only in detail. The only use to be made of said 
push card devices and the only manner in which they are used by the 
ultimate purchasers thereof is in combination with other merchandise 
so as to enable said ultimate purchasers to sell and distribute said other 
merchandise by means of lot or chance as hereinabove described. 

Par. 8. Many persons, firms, and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia have pur- 
chased respondents’ said push card devices, and have packed and 
assembled assortments comprised of various articles of merchandise 
together with said push card devices. Retail dealers who have pur- 
chased said assortments, either directly or indirectly, and retail deal- 
ers who have purchased said devices directly from respondents and 
made up their own assortments, have exposed the same to the pur- 
chasing public and have sold or distributed said articles of merchan- 
dise by means of said push cards in accordance with the sales plan as 
described hereinabove. Because of the element of chance involved 
in the sale and distribution of said merchandise by means of said push 
cards, many members of the purchasing public have been induced to 
trade or deal with retail dealers selling or distributing said merchan- 
dise by means thereof. As a result thereof, many retail dealers have 
been induced to deal with or trade with manufacturers, wholesale deal- 
ers, and jobbers who sell and distribute said merchandise together with 
said devices and who have many competitiors who sell or distribute like 
or similar articles of merchandise in commerce between and among 
the various States of the United States and in the District of Columbia. 
Said competitors are faced with the alternative of using said push : 
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card devices or other similar devices in connection with the sale or 
distribution of their merchandise, or of suffering the loss of substantial 
trade. Certain of these said competitors do not sell or distribute their 
merchandise by means of push cards or punchboard devices or similar 
devices because of the element of chance or lottery features involved 
therein and because such practices are contrary to the public policy of 
the Government of the United States. Such competitors also refrain 
from supplying to others push card or punchboard devices which are 
to be used or which may be used in connection with the sale or distribu- 
tion of the merchandise of such competitors to the general public by 
means of a lottery, game of chance or gift enterprise. As a result 
thereof, substantial trade in commerce among and between the various 
States of the United States and in the Ditsrict of Columbia has been 
unfairly diverted from said competitors who do not sell or use said 
devices, to persons, firms and corporations who purchase and use said 
devices of the respondents. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure articles of merchandise at prices much less than the 
normal retail price thereof. The use of said sales plan or method in 
the sale of merchandise, and the sale of merchandise by and through 
the use thereof and by the aid of said sales plan or method, is a practice 
which is contrary to an established public policy of the Government of 
the United States. 

The sale or distribution of said push card devices by respondents, 
as hereinabove described, supplies to and places in the hands of others 
the means of conducting lotteries, games of chance, or gift enterprises 
in the sale or distribution of their merchandise. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
admitting all of the material allegations thereof, briefs and oral argu- 
ment of counsel, and the Commission having made its findings as to 
the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission act: 
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It is ordered, That the respondent W. H. Brady & Co., a corporation, 
and its officers, agents, representatives, and employees, and the respond- 
ents Frederick W. Brady, Elizabeth A. Brady, Mildred J. Brady, 
Richard H. Brady, William H. Brady, Jr., and M. Molitor, individu- 
ally, and their respective agents, representatives and employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or 
other lottery devices, which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondents shall, within 60 ae 
after service upon them of this order, file with ie Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and 
desist, for the reasons stated in his opinion concurring in part and 
dissenting in part in Docket 5203—Worthmore Sales Co.1 


1 March 10,1950. See 46 F. T. C. 606 at 622. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5508. Complaint, Nov. 13, 1947 ‘—Decision, Aug. 10, 1951 


Where the Iron & Steel Institute; and a large number of member corporations, 


which produced more than 85 percent of the steel products produced and 
sold in the United States—including products regularly used in the pro- 
duction of automobiles, agricultural implements, tools and machinery, hard- 
ware, plumbing supplies, metal cans and containers, railroad equipment, 
homes, buildings, public buildings, bridges, dams and others, and products 
purchased in large quantities by the Federal, State, and municipal govern- 
ments—and each of which directly or through an affiliate, and in coop- 
eration with one another, actively participated in or supported said Insti- 
tute and its activities; and which, engaged in the interstate sale and 
production of their products, were in competition with one another except 
as it was thereby restrained, lessened or destroyed ; 


Following the close of NRA in May 1935 (or date of organization, if later) and 


the adoption, on June 6, 1935, by the members of the Iron and Steel Industry, 
of a formal resolution ratifying a similar resolution adopted by the Board 
of Directors of respondent Institute on June 3, 1935, to the effect that each 
of said members declared its intention of maintaining “the standards of 
fair competition’, which had been described in the N. R. A. Steel Code— 


(a) Defined and described, through Committees of the Institute and otherwise, 


(b) 


(c) 


(d) 


the limits of steel product groups, and the ranges of products within said 
groups, and classified ranges of products, quantities, and services; and 
made use of the said definitions, descriptions, and classifications in the 
pricing of their products, and in determining what products would be sold 
at base prices, and for which products and services extra charges or deduc- 
tions would be made; and, in the case of any particular concern, announced 
“base prices,” “extras,” and “deductions” applicable to a particular product 
at a particular place and time (as distinguished from the actual selling 
prices which were nearly always the same as those announced as applicable 
under similar conditions by other respondent concerns ; 

Prior to 1940 jointly compiled averaged industry-wide costs of producing 
products, performing services, and handling quantities different from those 
sold at base prices; actual costs of which different functions varied, depend- 
ing upon efficiency, size of the particular product run, and other factors; 
Made use of said averaged industry-wide cost factors as a basis for deter- 
mining and announcing the additional amounts (which were nearly always 
the same during any given period for any service, characteristic, or quan- 
tity), to be added to or deducted from their “base” or “based prices” ; 
Specified in the case of each, in announcing its base prices, not only an 
amount of dollars and cents for a specified steel product but also that. such 
amount was applicable to such product at a specified geographical point or 
“basing point,” and either announced prices at each of said points, or a 
willingness to equalize its prices with prices announced ; 


1 Amended. 
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(e) Failed, in numerous instances, in the case of some of said concerns, to specify 
that their “base” or “based price” had application at one or more geograph- 
ical points at which they produced and from which they shipped steel 
products ; 
Collected and compiled through the Institute, lists of freight rate factors, 
from certain basing points to many of the consuming points, and through 
the use of freight rate books in which said lists were printed and which 
were sold by said Institute, were enable to and did, quote identical amounts 
for the delivery cost factor of their delivered quotations, notwithstanding 
the complexities and uncertainties concerned in the freight rate tariffs pub- 
lished by the ecommon carriers; and calculated delivered prices for their 
products, with some exceptions, by adding to the base price, plus extras 
or minus deductions, a freight rate factor thus arrived at; 

(g) Beginning during the period of the N. R. A. Steel Code and continuing 
until the time of the complaint, imposed a charge equal to 35 percent of the 
applicable all-rail freight rate to the railroad station nearest to the point 
of use of purchasers desiring to use truck facilities for transportation when 
delivery was taken at the plant, and used arbitrary identical switching 
charges on purchases of steel products for delivery at basing points, which 
in some instances were more and in other instances less than the actual 
switching charges, which were practically impossible to determine in 
advance; 

(h) Attempted through the Traffic Committee of the Institute, to restrict the 
extension by the Interstate Commerce Commission of the fabrication in 
transit privileges available to purchasers of steel products; 

(4) In many instances made identical quotations, with respect to any given 
delivery point, in sealed bids submitted to State and Federal agencies, in 
which each bidder represented expressly or impliedly that its sealed bid 
was made on the basis of independent action, through use of such identical 
base prices, extra charges, terms and conditions of sale, basing points and 
delivery charges; notwithstanding the fact that the place of production 
of the steel products, proposed for delivery to the points concerned, varied 
widely among the different bidders: 

Held, That such acts and practices, taken together and under the circumstances 
set forth, tended to lessen competition, were oppressive to the public interest,’ 
and unfair within the intent and meaning of the Federal Trade Commis- 
sion Act, and if not checked, would unduly suppress competition; and that 
the public interest and the provisions of the aforesaid act required that 
the respondents should be restrained as in the cease and desist order 
provided. 


(f 


— 


Before Mr. Frank Hier, trial examiner. 

Mr. Lynn C. Paulson, Mr. Robert R. MacIver, Mr. Elmer F. Ben- 
nett, and Mr. Joseph J. Gercke for the Commission. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, _ 
for American Iron & Steel Institute and numerous respondents, and 
along with— 

Mr. Fred Farrar, of Denver, Colo., and Rathbone, Perry, Kelley & 
Drye, of New York City, for Colorado Fuel and Iron Corp.; 
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: Morgan, Lewis & Bockius, of Philadelphia, Pa., and Mr. John P. 
Bracken, of Washington, D. C., for Alan Wood Steel Co. and The 
Midvale Co.; 
Essington, McKibbin, Beebe & Pratt, of Chicago, Ill., for Acme 
Steel Co.; 
Curtis, Mallet-Prevost, Colt & Mosle, of New York City, for Agaloy 
Tubing Co.; 
Smith, Buchanan & Ingersoll, of Pittsburgh, Pa., for Allegheny 
Ludlum Steel Corp. and A. M. Byers Co.; 
Mr. Frederick S. Duncan, of New York City, for American Chain 
& Cable Co., Inc. ; 
Jones, Williams, Dorsey & Hill, of Atlanta, Ga., for Atlantic Steel 
Co.; 
Kittelle & Lamb, of Washington, D. C., for The Atlantic Wire 
Co. and John A. Roebling’s Sons Co. ; 
Sullivan & Cromwell, of New York City, for The Babcock & Wilcox 
Tube Co. and The National Supply Co.; 
Gordon, Brady, Caffrey & Keller, of New York City, for Conti- 
nental Cooper & Steel Industries, Tack: : 
Kenefick, Bass, Letchworth, Baldy & Phillips, of Buffalo, N. 2 
for Buffalo Eclipse Corp.; 
Mr. Alton W. Lick, of Harrisburg, Pa., for Central Iron & Steel 
Co. ; 
O'Connor & Farber, of New York City, for Compressed Steel Shaft- 
ing Co.; 
Cabaniss & Johnston, of Birmingham, Ala., for Connors Steel 
Co. ; 
Black, McCuskey, Souers & Arbaugh, of Canton, Ohio, for Conti- 
nental Steel Corp. and The Cuyahoga Steel & Wire Co.; 
Mr. Frank R. S. Kaplan and Mr. Maurice J. Mahoney, of Pitts- 
burgh, Pa., for Copperweld Steel Co. ; 
Gilfillan, Gilpin & Brehman, of Philadelphia, Pa., for Henry 
Disston & Sons, Inc. ; 
Mullikin, Stockbridge & Waters, of Baltimore, Md., for Eastern 
Stainless Steel Corp. ; 
McCloskey, Best & Leslie, of Pittsburgh, Pa., for Firth Sterling 
Steel & Carbide Corp. ; 
Paul, Lawrence & Rock, of Pittsburgh, Pa., for Follansbee Steel 
Corp. and Reeves Steel & Manufacturing Co.; 
Shepley, Kroeger, Fisse & Ingamelis, of St. Louis, Mo., for Granite 


City Steel Co.; 
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Jones, Day, Oockley & Reavis (Earl J. Lefever), of Cleveland, 
Ohio, for Griffin Manufacturing Co. and The Thomas Steel Co.; 

Benton, Benton & Luedeke, of Newport, Ky., for Newport Steel 
Corp. ; 

Mn ‘J oseph P. Gaffney, of Philadelphia, Pa., for Keystone Drawn 
Steel Co.; 

Lewis, Rice, Tucker, Allen & Chubb, of St. Louis, Mo., for Laclede 
Steel Co. ; 

McDermott, Will & Emery, of Chicago, Ill., for National Standard 
Co. ; 

Bingham, Collins, Porter & Kistler, of Washington, D. C., for 
Northwestern Steel & Wire Co.; 

Fitzgerald, Abbott & Beardsley, of Oakland, Calif., for Pacific 
States Steel Corp.; 

Mr. Harold K. Brooks, of Pittsburgh, Pa., for Pittsburgh Tube Co.; 

Poole, Warren & Littell, of Detroit, Mich., for The Standard Tube 
Co.; 

Day, Cope, Ketterer, Raley & Wright, of Canton, Ohio, for The 
Timken Roller Bearing Co.; 

J. M. Stoner & Sons, of Pittsburgh, Pa., for Vulcan Crucible 
Steel Co.; 

Acheson, Davidson & Fergus, of Washington, Pa., for Washing- 
ton Steel Corp.; and 

Rathbone, Perry, Kelley & Drye, of New York City, Morgan, Lewis 
& Bockius, of Philadelphia, Pa., and Wr. John P. Bracken, of Wash- 
ington, D. C., for Claymont Steel Corp. 

Mr. Nathan L. Miller, of New York City, and Mr. Roger M. Blough, 
and Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for United: 
States Steel Corp., American Bridge Co., The American Steel & 
Wire Co. of New Jersey, United States Steel Co., Columbia Steel 
Co., Geneva Steel Co., National Tube Co., Tennessee Coal, Iron & Rail- 
road Co., and Virginia Bridge Co. 

Cravath, Swaine & Moore, of New York City, for Bethlehem Steel 
Corp., Bethlehem Pacific Coast Steel Corp., and Bethlehem Steel Co. 

Mr. Thomas F. Patton, of Cleveland, Ohio, for Republic Steel Corp. 
and Truscon Steel Co. 

Thorp, Reed & Armstrong, of Pittsburgh, Pa., for National Steel 
Corp., Weirton Steel Co., and Great Lakes Steel Co., and along 
with— 

Breed, Abbott & Morgan, of New York City, for Sheffield Steel 
Corp. of Ohio. 
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Mr, Edgardo A. Correa, of Middletown, Ohio, and Breed, Abbott 
«& Morgan, of New York City, for Armco Steel Corp. 

Mayer, Meyer, Austrian & Platt, of Chicago, Ill., for Inland Steel 
Co. and Inland Steel Products Co. 

Andrews, Hadden & Putnam, of Cleveland, Ohio, for The Youngs- 
town Sheet & Tube Co. 

Mr. Richard L. Barnes, Mr. H. Parker Sharp, and Brandt, Riester 
& Brandt, of Pittsburgh, Pa., for Jones & Laughlin Steel Corp. 

Wickes, Riddle, Bloomer, Jacobi & McGuire, of New York City, 
and Schmidt, Hugus & Laas and Mr. J. #. Bruce, of Wheeling, W. Va., 
for nes Be Steel Corp. 

feed, oe Shaw & McClay, of Pittsburgh, Pa., for Crucible Steel 
Co. of SCaae Pittsburgh Steel Co., Sion Steel Co., Columbia 
Steel & uheae Co., Latrobe Electric Steel Co., Superior Steel Corp., 
Vanadium-Alloys Steel Co., and Wyckoff Steel Co. 

Knapp, Cushing, Hershberger & Stevenson of Chicago, Il, for 
Columbia Tool Steel Co. . 

Pam, Hurd & Reichmann, of Chicago, Ill., for Bliss & Laughlin, Inc. 

Beaumont, Smith & Harris, of Detroit, Mich., for Bundy Tub- 
ing Co. 

Stryker, Tams & Horner, of Newark, N. J., for The Carpenter 
Steel Co. 

Gardner, Carton & Douglas, of Chicago, Ill., for Chicago Steel & 
Wire Co. 

Cooke, Beake, Miller, Wrock & Cross, of Detroit, Mich., for Detroit 
Steel Corp. 

Thorp, Reed & Armstrong, of Pittsburgh, Pa., for Edgewater Steel 
Co., Moltrup Steel Products Co., and Pittsburgh Tool Steel Wire Co. 

Paul, Lawrence & Rock, of Pittsburgh, Pa., for Empire Steel Corp. 
and E. S. Liquidating Co. 

Henninger, Shumaker & Kiester, of Butler, Pa., for Fretz-Moon 
Tube Co., Inc. 

Mr. Charles Garside, of New York City, for Harrisburg Steel Corp. 

Daily, Dines, White & Fiedler, of Chicago, Ill., for Joslyn Manu- 
facturing & Supply Co. 

Athearn, Chandler & Hoffman, of San Francisco, Calif., for Judson 
Steel Corp. 

Baer, Davis & Witherell, of Peoria, Ill., for Keystone Steel & 
Wire Co. 

Norris, Lex, Hart & Eldredge, of Philadelphia, Pa., for Lukens 
Steel Co. 
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Mr. Robert M. Bozeman, of New York City, for The Mahoning 
Valley Steel Co. 

Fordyce, Mayne, Hartman, Renard & Stribling, of St. Louis, Mo., 
for The Medart Co. 

Mr. Louis J. Wiesen, of Sharon, Pa., and Reed, Smith, Shaw & 
McClay, of Pittsburgh, Pa., for Mercer Tube & Manufacturing Co. 

Mr. Joseph A. Patrick, of New York City, for The Phoenix Iron 
Co. 

Mr. Leonard H. Freiberg, of Cincinnati, Ohio, for The Pollak 
Steel Co. 

Dickinson, Wright, Davis, McKean & Cudlip, of Detroit, Mich., 
for Rotary Electric Steel Co. . 

Mr. Vincent P. McDevitt and Mr. Warren W. Holmes, of Phila- 
delphia, Pa., for Sweet’s Steel Co. 

Blaxter, O'Neill & Houston, of Pittsburgh, Pa., for Universal 
Cyclops Steel Corp. 

Mr. Mark J. Ryan, of New York City, for Western Automatic 
Machine Screw Co. 

Mr. Grover C. Richman, of Camden, N. J., for Wheatland Tube 
Co. 

Mr. Forest D. Siefkin and Mr. W. Wadsworth Watts, of Chicago, 
Tll., for Wisconsin Steel Co. 


AMENDED CoMPLAINT + 


Pursuant to the provisions of an act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914, and com- 
monly known as the Federal Trade Commission Act, the Commission 
having reason to believe that the respondents herein named have 
violated the said act of Congress, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, the Commission hereby issues its amended complaint stating 
its charges in that respect as follows: 


ORGANIZATION AND DESCRIPTION OF RESPONDENTS 


ParacrarH 1. Each of the parties named below in this paragraph 
1 is hereby named as a respondent herein. 


1 The Commission on September 3, 1948, issued an order dismissing amended complai: 
to respondent E. S. Liquidating Co., formerly Empire Steel Corp., ae followa PP Dae 


This matter came on to be heard in regular course upon motion filed March 16, 1948 
amended May 10, 1948, by respondent BE. 8. Liquidating Co., formerly Empire Steel Corp., 
to dismiss the amended complaint as to it and a statement of counsel supporting the com- 
plaint, filed June 25, 1948, by which said motion is not opposed. 
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State of incorpo- 


Company name Principal place of business 


ration 
ee eee eee eee es ae ee 
American Iron & Steel Institute, its direc- | New York________ 350 5th Avenue, New York, N. Y. 
tors and officers. % Ap ete 
United States Corp., and the following of | New Jersey_-..---- 71 Broadway, New York, N. Y 
its eee) vee. oF ieee 
Mmerican Bridge\Co-__ 22 es |----- dole. =a area J Frick Bldg., Pittsburgh, Pa. 
The American Steel & Wire. Co. of '|----- GOnereseS_ Rockefeller Blde., Clivdiand Ohio. 
Carnogie-lilinois Stoel C d 
arnegie-Illinois Steel Corp_..-__-.---|-_--- 0 ean oo Carnegie Bldg., Pittsburgh, Pa. 
Columbia SteeliCo._2---_ 22-25-22. - Delaware----____- Russ Bldg., ae pee "Oalit, 
Geneva Steel Co_---_- d Geneva, Utah. : 
National Tube Co . Frick Bldg., Pittsburgh, Pa. 
Tennessee Coal, Iron & Railroad Co___| Tennessee_________ Brown-Marx Bldg., Birmingham, Alg. 
Virginia Bridge Co________.._.-_-.--_- New Jersey._____- Roanoke, Va. , 
Bethlehem Steel Corp. and the following of | Delaware________- 25 Broadway, New York, N. Y. 
its subsidiaries: _ 
Bethlehem Pacific Coast Steel Corp__-|-.-.-.-do__.-_______. ae and Illinois St., San Francisco, 
if. 
Bethlehem Steel Co-__-__-_------__-_- Pennsylvania--_-- Bethlehem, Pa. 
Republic Steel Corp. and its controlled | New Jersey_-____- Republic Bldg., Cleveland, Ohio. 
company: Truscon Steel Co--___________ Michigan________- Do. 
The Youngstown Sheet & Tube Co--_--__- Ohio ss 5 Sys ee Stambaugh Bldg., Youngstown, Ohio. 
Jones & Laughlin Steel Corp_____________. Pennsylvania_-___- Jones & Laughlin Bldg., Pittsburgh, Pa. 
American Rolling Mill Co., and its sub- | Ohio__.__________- 703 Curtis St., Middletown, Ohio. 
sidiary: Sheffield Steel Corp. of Ohio---__]-___- CO. aSreeSit Sheffield Station, Kansas City, Mo. 
National Steel Corp. and the following of | Delaware________- Grant Bldg., Pittsburgh, Pa. 
its subsidiaries: 
Weirton Steel Co_.__----_-_.---..-.-..| West Virginia____. 1935 Stillwell St., Weirton, W. Va. 
Great Lakes Steel Co .---_------- ---| Delaware Tecumseh Rd., Ecorse, Detroit, Mich. 
Inland-Steel Co. and its subsidiary ------~-|----- do__-._- -| 38 South Dearborn St., Chicago, Il. 
Milcor Steel Co_-_-.-------- 2S: ea eee 36th and Burnham Sts., Milwaukee, Wis. 
Wheeling Steel Corp... 2-522. - 5 2223250 -|--2-= GO. see Wheeling, W. Va. 
Colorado Fuel & Iron Corp-_------ s<-| Colorade-as2%. Continental Oil Bldg., Denver, Colo. 
Crucible Steel Co. of America. --- New Jersey---___- 405 Lexington Ave., New York, N. Y. 
Pittsburgh Steel Co_._----__----- ---| Pennsylvania- ---- Grant Bldg., Pittsburgh, Pa. 
Sharonis ee) |COLrp: = 62 <= ae 2 ee ea GO: Se er ee Sharon, Pa. 
Alan Wood Steel Co_--------- 3 PSee COIR toe eee Conshohocken, Pa. 
Acme Steel Co_......-------- esi illinoissa-63 2552 2840 Archer Ave., Chicago, Il. 
Acaloy. Lubing Cons221 5-2-2 aan cease Place of incorpo- | 1027 Newark Ave., Elizabeth, N. J. 
ration unknown. 
Allegheny Ludlum Steel Corp___---------- Pennsylvania- -__- Brackenridge, Pa. 
American Chain & Cable Company, Inc--| New York-_-_-___- 230 Park Ave., New York, N. Y. 
Atlantic Steel.Co____-- Pepe fe Aare, Delaware.-_--____- Atlanta 1, Ga. 
~The Atlantic Wire Co_-..-_--._---- ----| Connecticut .___-_- 1 Church St., Bramford, Conn. 
The Babcock & Wilcox Tube Co--_- .--| Pennsylvania- ---- Beaver Falls, Pa. 
Bliss:& Laughlin, Inc. ~~ -.---22-<---=22--- Delaware--.------ Harvey, Ill. 
Continental-United Industries Co., Inc._-_|----- C0 ieewat ensue 2 345 Madison Ave., New York, N. Y. 
Bufialo-Bolt. Coss... ss See New York-.-.-_---- North Tonawanda, N. Y. 
Bundy (ube CO. ssa ono ne et oe Place ofincorpora- | Hern at Springfield, Detroit 13, Mich. 
tion unknown, 
Are Ole BS VOrIs: COl 9 soc re st ee eee Pennsylvania-__-- Clark Bldg., Pittsburg 22, Pa. 
The Carpenter Steel Co_._----------- =| New Jersey..<:.- - 101 West Bern, Reading, Pa. 
Central Iron & Steel Co.__-.-.------- ---| Pennsylvania_----- Harrisburg, Pa. 
Chicago Steel & Wire Co___.-------------- Tinos <-sc2- Sea 10257 Torrence Ave., Chicago 17, Ill. 
Columbia Steel & Shafting Co__--.-.------ Pennsylvania - --_-- P. O. Box-1557, Pittsburg 30, Pa. (works 


at Carnegie, Pa.). 


It appears to the Commission that said respondent on December 19, 1948, sold all of its 
assets of any and every nature to the Studebaker Corp. and since said date has not owned 
any property capable of producing steel, has produced no steel, does not presently intend to 
produce steel at any time in the future, and has not been a member of the American Iron & 
Steel Institute since April 29, 1948. : é 

It is ordered, That the amended complaint herein be, and the same hereby is, dismissed 
as to respondent E. S. Liquidating Co., fyrmerly Empire Steel Corp. 

The Commission on February 15, 1949, issued an order dismissing amended complaint as 
to respondent The Phoenix Iron Co., as follows: : 

This matter came to be heard in regular course upon motion filed December 22, 1947, by 
counsel for respondent The Phoenix Iron Co. to dismiss the complaint as to it; a supple- 
mental statement in support of said motion, filed January 22, 1948; and a statement of 
counsel supporting the complaint, filed January 23, 1948, together with supplemental state- 
ments, by said counsel, filed October 12 and December 16, 1948, respectively, by which said 
motion is not now opposed. : . 

It appears to the Commission that said respondent, on or about September 30, 1947, sold 
all its steel-producing facilities ; that since said date it has ceased to engage in the produc- 
tion of steel and has existed solely as a holding company owning shares of stock in other 
corporations, none of which are engaged in the production of steel; that it does not presently 
intend to resume the production of steel ; and that on or about October 9, 1947, it withdrew 
from membership in the American Iron & Steel Institute. 

It is therefore ordered, That the amended complaint herein be, and the same hereby is, 


dismissed as to respondent The Phoenix Iron Co. 
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Company name 


Columbia Tool Steel Co____--------------- 


Compressed Steel Shafting Co_---.-------- 
Connors Steel Co 
Continental Steel Corp- 
Copperweld Steel Co_____--._/------------ 
The Cuyahoga Steel & Wire Co-__--------- 


Detroit SteeleGerpseti S225 323s ee 


Henry Disston & Sons, Inc___------------- 
Eastern Stainless Steel Corp_--_----------- 
Bdgewater Steel Co... -. > 2 _ eee 


Empire Steel Corp 
Firth Sterling Steel & Carbide Corp_------ 
Follansbee Steel) ‘Corp. 222... +. 2-54 
Fretz-Moon Tube Co., Inc.__...---------- 
Granite -City Steel Co_..=....-.2-_..2_-.-- 
Griffin Manufacturing Co_____---.-------- 
Harrisburg Steel Corp..2-. 2. {2222 t= 2 
International Detrola Corp________-------- 
Joslyn Manufacturing & Supply Co-_-_---- 
Judson Steel: Corp: = =.2.222.-2.--2--_ 522-55 


Keystone Drawn Steel Co_____-_---------- 
Keystone Steel & Wire Co___________------ 
Lackde: Steel: Co. 8 ne ate Sse 
Latrobe Electric Steel Co__...-.___-----_-- 
LitkénsiSteel Cowes oo ae Pee Bee eS 
The Mahoning Valley Steel Co_--___--_-__- 
TheiMedatt: OG... 320-2 BM se 
Mercer Tube & Manufacturing Co 
he Midyale\CoL ee 2S Sse Ss Soe 


Moltrup Steel Products Co______-=_______- 
National Standard "Co- -—- 2. 2 | 
The National Supply Co_____--_--__-_---- 
Northwestern Steel & Wire Co___-__--_--- 
Pacific States Steel Corp. -=-...-.--_--i__- 
The Phoenix inon' Coe). 2254.2 be, 
Pittsburgh Tool Steel Wire Co__.___-___-- 
Pittshburgh"Pabe Cove 2 ee 
The PollakiSteeli©o.2- 20 see ee 
Reeves Steel & Manufacturing Co________- 
John A. Roebling’s Sons Co______________- 
Rotary Electric Steel Co_____._______-____- 


The Standard) Tube Co 225. ss2 5. oe 


Superior Stee Gorpe oe ae eee ee 
Sweets Steel Coz >. -_ 328) _ ee: 
The Thomas Steel Co___________- 
The Timken Roller Bearing Co_- 
Universal-Cyclops Steel Corp_____________ 
Vanadium-Alloys Steel Co. and its subsid- 
iary: 

Anchor Drawn Steel Co___________.._- 
Vulcan Crucible Steel Co 
Washington Steel 


Western Automatic Machine Screw Co 
Wheatland Tube Co 


Wisconsin Steel Co 


State of incorpo- 
ration 


Ohios-= anaes 
Michigan -__-.---- 
Pennsylvania__-_-_- 


Maryland_______-- 
Pennsylvania_-__-- 


Ohio ase 
Pennsylvania ----- 
Delaware. = =~ 
Pennsylvania- ---- 
Delaware. _--_---- 
pennerivent pra 


Pennsylvania- -_-- 

Tllinois 

Missouri 

Pennsylvania_ 
d 


Pennsylvania__--_-- 
Michigan - =< 22.) - 
Pennsylvania -___- 


Ones aE fa 
New ere : 
Delaware-__-_-__- 


Michigan_________ 


Virginia. =f . 
Pennsylvania. ___- 


Place of ineorpo- 

ration unknown 
New Jersey -_-___. 
Place of incorpo- 


ration unknown. 


Place of incorpo- 

ration unknown, 
Delaware. __ 
Pennsylvania 
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Principal place of business 


Lincoln it yaa and State St., Chicago 
Heights, I 

1587 Hyde Park Ave., Readville, Mass. 

Birmingham 1, Ala, 

Kokomo, Ind. 

Glassport, Pa. - 

Longwood Ave., Maple Heights, Cleve- 
land 5, Ohio. 

1025 South Oakwood Ave., Detroit 9, 
Mich. 

Tacony, Philadelphia 35, Pa. 

Box 1975, Baltimore 3, Md. 

P. O. Box 478, Pitttburgh 30, Pa. (works 
at Oakmont, Pa.). 

Mansfield, Ohio. 

McKeesport, Pa. 

3d and Liberty Ave., Pittsburgh, Pa. 

Butler, Pa. 

20th and Madison Ave., Granite City, Ill. 

Cherry and Huron Sts., Erie, Pa. 

Harrisburg, Pa. 

Beard Ave. at Chatfield, Detroit 9, Mich. 

20 North Wacker Dr., Chicago, Ill. 

gs oes Highway, Emeryville, 

alif. 

Spring City, Pa. 

Peoria 7, Fl. 

Arcade Bldg., St. Louis, Mo. 

Latrobe, Pa. 

Coatesville, Pa. 

McKees Lane, Niles, Ohio. 

100 Potomae St., St. Louis, Mo. 

200 Clark St., Sharon, Pa. 

4320 Wissahickon Ave., Nicetown, Phila- 
delphia, Pa. 

Beaver Falls, Pa. 

Niles, Mich. 

330 Grant St., Pittsburgh 30, Pa. 

Sterling, Ill. 

Niles, Calif. 

121 Bridge St., Phoenixville, Pa. 

Monaca, Pa. 

323 4th Ave., Pittsburgh 22, Pa. 

820 Temple Bar Bldg., Cincinnati, Ohio. 

Dover, Ohio. 

640 South Broad St., Trenton 2, N. J. 

21400 Mound Rd., Warren Township, 


ich. 

14600 Woodward Ave., Highland Park, 
Mich. 

Grant Bldg,, Pittsburgh, Pa. 

Williamsport, Pa. 

Delaware Ave., Warren, Ohio. 

1835 Deuber Ave. SW., Canton 6, Ohio. 

Bridgeville, Pa. 

Latrobe, Pa. 


Do. 


West Aliquippa, Pa. 
Washington, Pa. 


117 Main St, Flemington, N.J 
Real Estate Trust Bldg., Philadelphia, 7 ‘ 


Pa. 
180 North Michigan Ave., Chicago, Ill. 


Claymont, Del. 
elt National Bank Bldg., Pittsburgh , 


i 


AMERICAN IRON & STEEL INSTITUTE ET AL. 13} 
123 Complaint 


Sometimes hereinafter the aforesaid American Iron & Steel Insti- 
tute will be referred to as respondent Institute. Its officers and 
directors sometimes will be referred to as officers and directors of 
respondent Institute. Each of the other parties named above in this 
paragraph 1 sometimes will be referred to as a producer respondent 
and, sometimes collectively, they will be referred to as producer 
respondents. 

The following producer respondents are members of respondent 
Institute, and they are sometimes hereinafter referred to as mem- 
bers: Acme Steel Co., Agaloy Tubing Co., Alan Wood Steel Co., 
Allegheny Ludlum Steel Corp., The American Rolling Mill Co., 
Anchor Drawn Steel Co., Atlantic Steel Co., The Atlantic Wire Co., 
The Babcock & Wilcox Tube Co., Bethlehem Steel Co., Bliss & 
Laughlin, Inc., Buffalo Bolt Co., Bundy Tubing Co., A. M. Byers 
Co., The Carpenter Steel Co., Central Iron & Steel Co., Chicago 
Steel & Wire Co., Colorado Fuel & Iron Corp., Columbia Steel & 
Shafting Co., Columbia Tool Steel Co., Compressed Steel Shafting 
Co., Connors Steel Co., Continental Steel Corp., Copperweld Steel 
Co., Crucible Steel Co. of America, The Cuyahoga Steel & Wire Co., 
Detroit Steel Corp., Henry Disston & Sons, Inc., Eastern Stainless 
Steel Corp., Edgewater Steel Co., Empire Steel Corp., Firth Sterling 
Steel & Carbide Corp., Follansbee Steel Corp., Fretz-Moon Tube 
Co., Inc., Granite City Steel Co., Griffin Manufacturing Co., Harris- 
burg Steel Corp., Inland Steel Co., Jones & Laughlin Steel Corp., 
Joslyn Manufacturing & Supply Co., Judson Steel Corp., Keystone 
Drawn Steel Co., Keystone Steel & Wire Co., Laclede Steel Co., 
Latrobe Electric Steel Co., Lukens Steel Co., The Mahoning Valley 
Steel Co., The Medart Co., Mercer Tube & Manufacturing Co., The 
Midvale Co., Moltrup Steel Products Co., National Standard Co., 
National Steel Corp., Northwestern Steel & Wire Co., Pacific States 
Steel Corp., The Phoenix Iron Co., Pittsburgh Steel Co., Pittsburgh 
Tool Steel Wire Co., Pittsburgh Tube Co., The Pollak Steel Co., 
Reeves Steel & Manufacturing Co., Republic Steel Corp., John A. 
Roebling’s Sons Co., Rotary Electric Steel Co., Sharon Steel Corp., 
The Standard Tube Co., Superior Steel Corp., Sweet’s Steel Co., 
The Thomas Steel Co., United States Steel Corp., Universal Cyclops 
Steel Corp., Vanadium-Alloys Steel Co., Vulcan Crucible Steel Co., 
Washington Steel Corp., Western Automatic Machine Screw Co., 
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Wheatland Tube Co., Wheeling Steel Corp., Wisconsin Steel Co., 
Wyckoff Steel Co., The Youngstown Sheet & Tube Co. 


DESCRIPTION OF THE INDUSTRY AND THE INTERSTATE CHARACTER 
OF RESPONDENTS’ BUSINESS 


Par. 2. The steel industry is one of the basic industries of 
the Nation. Respondent producers produce and sell substantially all 
of the steel that is produced and sold in the country. According 
to reports of respondent Institute, its members produce more than 
96 percent of the country’s total output of steel. The total dollar 
volume of their sales of the products involved herein in 1946 was 
approximately $5,000,000,000. The steel products which they pro- 
duce and sell are regularly used in the production of automobiles, 
agricultural implements, tools and machinery, hardware, plumbing 
supplies, metal cans, and containers, railroad equipment, homes, 
buildings, public buildings, bridges, dams, and other products and 
things and are of great importance to the public generally. The 
Federal, State, and municipal governments of the Nation purchase 
large quantities of steel annually. 

Producer respondents, in the regular course of their business, are 
engaged in interstate commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, and in that connection have used the 
acts, policies, and methods hereinafter alleged. They sell and deliver 
across State boundary lines and in the District of Columbia large 
quantities of their products and supplies, and, in addition, sell and 
export steel products to purchasers thereof in foreign countries. 

Respondents have the power to dominate and manipulate the mar- 
kets in which their unorganized customers and consumers must buy 
their products and to frustrate, destroy, suppress, and eliminate com- 
petition between themselves. The American Iron & Steel Institute is 
made use of by producer respondents as a vehicle or medium for col- 
lective action and it assists the producer respondents in dominating 
and manipulating markets and in the carrying on of the unfair meth- 
ods of competition hereinafter alleged. Collective action taken by 
producer respondents through respondent Institute in connection with 
the increase in steel prices which was announced during July 1947 is 
an. instance in point. 


OFFENSES CHARGED 


Par. 3. For many years last past and continuing to the present time, 
respondents have combined, conspired and agreed to act collusively 
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and have acted collusively, and are now acting collusively, in restrain- 
ing, suppressing, frustrating, and destroying competition in the sale 
of steel products, including but not restricted to (1) ingots; (2) semi- 
finished rolled products (e. g. blooms, billets, tube rounds, sheet bars, 
tin-plate bars, and slabs) ; (3) finished rolled products (e. g. rails 
and accessory rail supplies, structural shapes, bars, wire rods, skelp, 
sheet steel piling, sheets, strip steel, and tin mill block plate) ; and 
(4) further finished steel products (e. g. cold finished bars, rods, 
sheets and strips, galvanized sheet and strip, terneplate and other 
coated sheet and strip tin plate, pipe and tubes, nails, wire and wire 
products) in commerce, as “commerce” is defined in the Federal 
Trade Commission Act and in violation of section 5 of the Federal 
Trade Commission Act (15 U.S. C. A. 45) in the commission of acts 
and the promulgation and use of policies, methods, and practices 
hereinafter more particularly set forth in subparagraphs 1 to 3, in- 
clusive, of this paragraph 3 and in each of the succeeding paragraphs, 
namely, paragraph 4, paragraph 5, paragraph 6, and paragraph 7. 

1. They have~collusively composed, established and announced 
prices— 

(a) Through the maintenance and use of the basing point practices 
and methods particularly described, set forth and alleged in para- 
graph 4; 

(6) Through the collective compilation of pricing factors more 
particularly described, set forth and alleged in paragraph 5; and 

(c) Through collective designation of certain steel products as 
“base products” for pricing purposes as is more particularly de- 
scribed, set forth and alleged in paragraph 6. 

2. They have directly and indirectly through the offices and organ- 
ization of respondent Institute, and otherwise, collectively furthered 
their designs and plans to restrain, suppress, frustrate, and lessen 
competition in the sale of steel products— 

(a) Through agreements and collective action, including those 
particularized, set forth and alleged in paragraph 7; 

(6) Through discussions by representatives of producer respond- 
ents in group meetings where they have reached a meeting of their 
minds that it would be to the self-interest of each of the producer re- 
spondents to so act as to forestall increases in steel production facilities 
and acting thereafter in accordance with such understandings; 

(c) Through agreements, methods, and practices with respect to 
making quotations to railroads; 
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(d) Through taking collective and collusive action from time-to- 
time to promote the making of delivered price quotations by producer 
respondents to customers at any given destination and in the promotion 
of adherence to such quotations; 

(e) Through collective action with respect to resale price mainte- 
nance plans to further frustrate price competition and in so doing 
requiring jobbers to sell various steel products at the delivered price 
quotations adopted and specified by the producer respondents which 
were calculated in accordance with the basing point a and 
methods referred to in paragraph 4 herein; 

(7) Through taking collective action for establishment of a classi- 
fication of customers designated as “jobbers” and the designation of 
particular persons, ll and individuals to be listed within that 
classification as provided in joint action by members of one or more of 
the various “groups” of Respondents referred to in paragraph 7 
herein; 

(g) Through collective action in establishing and maintaining uni- 
form terms and conditions of sale, including free credit periods and 
maximum cash discounts for prompt payment. 

3. They have collusively acted to prevent deviations from their 
collusively announced prices— 

(a) Through the taking of collective action to prevent diversions 
of shipments in transit ; 

(6) Through the taking of collective action to forestall and prevent 
reductions in railroad rates; 

(c) Through the taking of collective action to curtail fabrication 
in transit; 

(d) Through the taking of collective action to curtail price quota- 
tions on an f. o. b. mill basis when unrelated to or calculated in accord- 
ance with the basing point practices particularized in paragraph 4; 
and 

(e) Through the taking of collective action to arrive at the estab- 
lishment of uniform quotations on extras as is more particularly 
described, set forth and alleged in paragraph 6. 

Par. 4. Producer respondents have followed and do now follow a 
planned common and cooperative course of action in their employment 
and use of basing point practices, as hereinafter particularized, set 
forth and alleged in this paragraph 4. The practices involve the 
designating of a certain location or a limited number of locations as 
basing points for pricing purposes. Such locations will hereinafter 
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sometimes be referred to as basing points. For each such basing point 
a factor “base- price” is announced. Such factor will hereinafter 
sometimes be referred to as “base price” or “basing point price.” The 
factor of “base price” thus used is announced by respondents as f. o. b. 
Pittsburgh, Pa., on some products. On other steel products with re- 
spect to a given delivered price quotation, the factor “base price,” as 
announced by producer respondents, is announced as f. o. b. one or 
two or more locations (namely, a basing point) plus “freight appli- 
cator” therefor to said destination. Regularly, and in many in- 
stances, producer respondent produce steel at and make shipments 
from locations other than those designated and used as basing points 
in calculating the applicable delivered price quotations. 

In calculating, arriving at and announcing delivered price quota- 
tions, Producer Respondents use a formula, including the factor “base 
price” and a factor designated by respondents as “freight rate.” The 
latter factor, when used by producer respondents for pricing purposes, 
is taken from a compilation cooperatively and collectively produced 
by respondents through respondent Institute. The factor thus desig- 
nated by respondents as “freight rate” is herein sometimes referred 
to as “freight applicator.” Thus, the delivered price quotations of 
producer respondents involve the use of a formula, namely, “base 
price” plus “freight applicator.” The factor “freight applicator” 
thus utilized purports to represent the applicable freight rate on a 
given shipment. However, in no instance except by happenstance 
does it represent the sum of the applicable freight rate on a shipment 
by a producer respondent where the delivered price therefor was 
based on the basing point price f. o. b. a location other than that from 
which shipment was made. Furthermore, variances thus arising in 
many instances on some steel products occur because producer respon- 
dents making quotations in such instances have utilized the factor 
“base price” at a basing point plus the factor “freight applicator” 
supposedly representing freight charges from the basing point thus 
selected to the destination involved, although shipment is actually 
made from a production point much nearer freight-wise and at sub- 
stantially lower actual transportation cost than the sum represented 
by said “freight applicator” used as a part of the formula for the 
delivered price. In other instances, producer respondents, although 
making shipments from one of the aforesaid basing points calculates 
delivered price quotations with respect thereto through the use of the 
formula of base price plus freight applicator applicable from an 
entirely different basing point than the point of shipment. 
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Par. 5. As a part of their common purposes and plan to lessen 
price competition, respondents have agreed upon a common list of 
charges to be added to base prices in lieu of switching, shipping, and 
freight charges. Such charges have been compiled and published 
by the respondent Institute, ostensibly for the purpose of determining 
shipping charges, and are employed by the producer respondents in 
the calculation of delivered price quotations. Kach producer res- 
pondent maintains a traffic department for determining actual ship- 
ping charges, including rates and routes. Such calculations are 
difficult and technical and traffic experts frequently differ as to the 
proper rate or route involved in a particular shipment. Such cal- 
culations often differ through changes in rates or routes which may 
not become known to different shippers at the same time. To avoid 
differences in delivered price quotations through employment of differ- 
ent rates, routes or switching charges by different producer 
respondents, the respondents have employed in the calculation of 
delivered price quotations, only the rates which have been published 
and promulgated by the respondent Institute. Thus, Institute freight 
rate books are in reality price books. 

In computing and calculating their delivered price quotations in 
accordance with the aforesaid compilation or schedule of factors 
purporting to be all-rail freight rates and rail-ocean freight rates 
compiled and disseminated collectively through respondent Institute, 
respondents frequently assess and charge amounts for delivery that are 
higher than those available according to official published tariffs and 
frequently deny purchasers the benefit of lower rates otherwise avail- 
able for water or truck haul; likewise, respondents include in delivered 
price quotations arbitrary amounts in lieu of actual switching charges 
made by the railroads for switching cars, which said arbitrary charges 
respondents have made available to themselves by collective collusive 
action through respondent Institute and otherwise. 

Par. 6. Producer respondents produce and sell thousands of steel 
products which vary in size, shape, chemical composition, physical 
treatment and otherwise from one another. Thus, the potentiality 
for price competition among these respondents is very great. To pre- 
vent this potential competition from finding expression and in fur- 
therance of their general combination, respondents have adopted 
common methods of pricing and selling their great variety of prod- 
ucts as follows: They have collectively and collusively classified their 
products making certain products “base” products for pricing pur- 
poses, and variations therefrom “extras” or “deductions.” An 
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“extra” or “deduction” is any variation in quality, size, chemical 
composition, physical treatment or otherwise from the “base” prod- 
uct. They have collectively and concertedly classified “extras” and 
“deductions” for pricing purposes and have concertedly and col- 
lusively established and maintained uniform prices for the afore- 
said “extras” and ‘“dedutions,” usually in terms of monetary amounts 
per hundred pounds or per pound or in terms of percent of the ap- 
plicable base price factor. ‘lhe said monetary amounts or percentum 
are added to or deducted from the applicable “base price” factor as 
provided for by the aforesaid collective and collusive action of re- 
spondents. Respondents have also collusively and concertedly estab- 
lished and maintained a system of uniform “extras” and “deductions” 
applicable to size or quantity of shipment or services rendered. 

From time to time through agreement among themselves, respond- 
ents have arbitrarily increased the price of “extras” by substantial 
amounts aggregating a high percentage of the “base” product price 
factor and without relation to the cost of the “extra” involved. 

Par. 7. For several-years last. past producer respondents have been 
conducting their business and carrying on their activities under an 
agreement embodied in a formal resolution adopted on June 6, 1935, 
by producer members of respondent Institute representing more than 
90 percent of the steel producing capacity of the country. Under the 
terms of said resolution, which ratified a similar resolution adopted by 
respondent Institute’s board of directors on June 8, 1935, each of the 
producer respondents declared its intention of maintaining “the stand- 
ards of fair competition which are described in the Steel Code.” Said 
resolutions were adopted and have continued in effect after the invali- 
dation of the National Industrial Recovery Act by the Supreme Court 
of the United States. Among other things said Code provided that 
“each member of the Code, by becoming such member, agrees with 
every other member thereof that the Code constitutes a valid and 
binding contract by and among all members of the Code.” The board 
of directors of respondent American Iron & Steel Institute was the 
Code Authority which was entrusted by respondents with and exer- 
cised the functions of enforcing, administering, interpreting, and 
applying the provisions of the Code regarding “the standards of fair 
competition” incorporated therein. Said Institute, its board of di- 
rectors, committees, and members have exercised similar functions 
since adoption of the aforesaid resolutions and have continued the 
Code in effect as a voluntary agreement among the members of the 
Institute. 
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As recently as July 1947, the Institute was used by respondents to 
collusively support an increase in the price of steel which the producer 
respondents had announced. Respondent producers have contin- 
uously collaborated in the promotion, establishment and conduct 
within the membership of respondent Institute of a number of sepa- 
rate groups each composed of members who produce and sell similar 
and competing kinds of steel products, and have promoted and held 
frequent meetings, conferred, and systematically exchanged and in- 
terchanged information among and between themselves to carry out 
a noncompetitive price policy. Many of the producer respondents 
are producers of more than one kind of steel product and accordingly 
affiliated with more than one of the separate groups referred to. 
Among such groups are those composed of the respective producers 
of rolled steel products, rails, structural shapes, plates, bars, sheets, 
strips, tubular goods and wire products. 

Par. 8. Each of the producer respondents have contributed to the 
accomplishment of the acts and the effects flowing therefrom, as al- 
leged in this complaint, by— 

(1) Use of the basing point practices as particularized, set forth 
and alleged in paragraph 4; 

(2) The practice of discrimination between and among its cus- 
tomers by demanding, charging, accepting, and receiving higher net 
prices from its customers located near its plant than from its cus- 
tomers more distantly located for goods of like grade, quality and 
quantity, and whereby it is enabled to and does match its quotations on 
a delivered basis with the quotations of other respondent members; 

(3) Action in quoting prices to customers located in the States of 
Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, 
Oregon, Utah, Washington, and Wyoming, which are arrived at 
through the application of basing point practices as particularized in 
paragraph 4, and in so doing quotes prices as though shipments were 
being made from mills east of the Rocky Mountains, although de- 
liveries are actually made from mills west of the Rocky Mountains 
and in some instances near the location of the customer’s business; 

(4) Use of the compilations more particularly described, set forth 
and alleged in paragraph 5; 

(5) Use of the designations of “base products” for pricing purposes 
in the manner more particularly set forth and alleged in paragraph 6; 

(6) Use of compilations of “extras” or “deductions” more particu- 
larly described, set forth and alleged in paragraph 6; 
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(7) Acting in accordance with the understandings, agreements, 
plans, methods, policies, and practices more particularly described, 
set forth and alleged in paragraphs 3 and 7. 

Par. 9. The inherent effects of the adoption and maintenance by 
the respondent members of the practices described and alleged in para- 
graph 4 herein and of the collective action alleged in subparagraph 3 
(d) of paragraph 3 herein include all and singularly the following, 
to-wit: 

(1) Substantial lessening of competition among respondent mem- 
bers; 

(2) Unfair and oppressive discrimination against portions of the 
purchasing public in large areas by depriving such purchasers of the 
advantage which would otherwise accrue to them as a result of their 
proximity to the factories of respondent members, and by requiring 
such purchasers to pay increases over what the net prices to such 
purchasers would have been if such net prices had been fixed by 
competition among respondents; and 

(3) Deprivation of equal opportunities for buyers to secure supplies 
of steel in times of short supply when respondent producers refuse 
to quote and sell f, o. b. mill. 

Par. 10. The combination, agreements, and understandings of the 
respondents and the acts, practices, pricing methods, systems, devices, 
and policies as hereinbefore alleged, all and singularly, are unfair 
and to the prejudice of the public, deprive the public of the benefit 
of competition, promote discrimination against some buyers and 
users of respondents’ products, have a dangerous tendency and capacity 
te restrain unreasonably competition in the sale of such products in 
commerce; have actually hindered, frustrated, restrained, suppressed, 
and prevented competition in such products in commerce; and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce, within the meaning of section 5 of the 
Federal Trade Commission Act, as amended. 


Revort, Froxprnes As 'to THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on November 13, 1947, issued and 
subsequently served its amended complaint upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce, in violation of the provisions of that act. After the 
filing of respondents’ answers to said complaint, testimony and other 
evidence in support of the allegations of the complaint were intro- 
duced before a trial examiner of the Commission theretofore duly 
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designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. After counsel 
supporting the complaint rested their case, a proposal for the settle- 
ment of this proceeding was submitted by all of the respondents 
herein except those as to whom the Commission has determined the 
complaint should be dismissed, said proposal for settlement having 
been accepted and recommended by the Director, Bureau of Anti- 
monopoly, and the Assistant Director of that Bureau and Chief of 
the Division of Investigation and Litigation, of the Commission. 

The Commission, being of the opinion that said proposal for settle- 
ment provided for an adequate and appropriate disposition of this 
proceeding, and that it would be in the public interest to accept same, 
on June 15, 1951, entered an order “tentatively accepting proposal 
for settlement; rejecting previously submitted proposal for settle- 
ment, providing for the issuance of a tentative decision and affording | 
interested parties an opportunity to file memoranda or briefs with 
respect thereto, denying motion for leave to adduce additional evi- 
dence, withdrawing case from trial examiner and closing the record 
for the reception of evidence, and dismissing the complaint as to 
certain respondents” and issued its tentative decision consisting of 
findings as to the facts, conclusion, and order to cease and desist in 
the form submitted with said proposal for settlement. No reasons 
having been presented, within the time provided therefor, as to why 
said tentative decision should not be entered as the Commission’s final 
decision herein, and the aforesaid tentative order becoming by its 
terms an order of the Commission upon the issuance by the Com- 
mission of said tentative decision as its final decision herein, this 
matter came on for final hearing before the Commission upon the 
amended complaint, answers thereto, testimony and other evidence 
in support of the allegations of the complaint, and the proposal for 
settlement, which by agreement of the parties was amended to give 
effect to a change’in the corporate name of one of the respondents 
and to correct an error as to the State of incorporation of another 
of the corporate respondents; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1, The States of incorporation and locations of an office 
or principal place of business of the following-named corporate re- 
spondents are, respectively, as follows: 
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Name of corporation State of incor- 


poration 
American Iron & Steel Institute___________ New York_-.._____ 
United States Steel Corp..___________.___ New Jersey. ----- 
The American Steel & Wire Co. of New |___-- dos Sir es 
Jersey. cay 
United States Steel Co. (designated in the |__...do___..._____-- 


complaint as Carnegie-Illinois Steel 
Corp., but which corporate name was 
changed on Dec. 30, 1950, to that of 
United States Steel Co.). 
Columbia Steel Co 
Geneva. Steel Co 
National"TubetColss ee. 22k TAL SS, 
Tennessee Coal, Iron & Railroad Co___..__ 
Bethlehem Steel Corp_..__ ..- 


Bethlehem Pacific Coast Steel Corp 


Pennsylvania. _-_-- 
New Jersey_-..---- 
Michigan. -_-.-_---.- 
The Youngstown Sheet Tube Co_______-_-- Ohio .-77- Saf 
Jones & Laughlin Steel Corp____________--- Pennsylvania --_-- 


Armco Steel Corp. (name formerly The | Ohio____--.--_---- 
American Rolling Mill Co.). 


Sheffield Steel Corp. of Ohio__.--...-..----|-_--. Gov zeo rh. 
National Steel Corp-2. 2220 a beeee eee Delaware____.--.- 
Weirton Steel Co ___-___- West Virginia _-___ 
Great Lakes Steel Corp Delaware-_-_-__---- 
Mnland Steel Wow sete ss 6 wales Tia |=: doughy 

Inland Stee] Products Co. (name formerly |----- Oheeess Sears 

Mileor Steel Co. 

‘Wiheeline Steel Corp! iter ete ee ak dort. Rawle 
The Colorado Fuel & Iron Corp------------ Colorado...------- 


Claymont Steel Corp. (name formerly | Delaware_-------- 
Worth Steel Co.). 


Crucible Steel Co. of America__---_-------- New Jersey_------- 
Pitipouren Steal COs oe ock coe ene alkene Pennsylvania- ---- 
(Shae anges NTS DET OY ay wy a a ae pa eli (Ea (6 cere ee a 


IME TON OOS WSS Ii C2) g 0 knee eee eee (Se “ae 
PACING STROM OO cs Ra etaee eee eee 
Allegheny Ludlum Steel Corp______------- 
American Chain & Cable Co., Inc_- _..| New York... 


Atlantic: StecliC 0m 2 Sie8 ree ek re ees Delaware ---_- 
The Babcock & Wilcox Tube Co_____----- Pennsylvania. -_-- 
Bliss Langhlinwine. S352 2 1 43- — F Fae Delaware. --..---- 
Continental Copper & Steel Industries, |----- 0 ka ee mtn 
Inc. (name formerly Continental-United 
Industries Co., Inc.). 
Buffalo Eclipse Corp. (name formerly Buf- | New York-------- 
falo Bolt Co.). 
PAW IRDSS CNS! CO me eos oe Pennsylvania-.---- 
“ The Carpenter Steel Co-_- New Jersey - - ----- 
Central Irom & Steel:\Co.. =. 21-2 esac Pennsylvania. ---- 
Colvmbia Steel & Shafting Co_.____._..---]-----d0_------------ 
Columbia Tool Steel Co___2._..---_---2-- THinois = 35 Aes 
Compressed Steel Shafting Co______------- Massachusetts -- <- 
Cannors!Steclt@ot = a te Ae ee Delaware 


Continental Steel Corp--- 
Copperweld Steel Co-.___- SS 
The Cayahoga Steel & Wire Co.-._-------- Onions "= Fs 


Detroit Steel Corp_.-.<s-==2- 28 --- ones Michigan -----_.- 
Henry Disston & Sons, Inc__-------------- Pennsylvania--_-- 
Edgewater Steel Co---.---.---------------|----- domed 22442 -33 
Firth Sterling Steel & Carbide Corp_------|-.---do------------ 
Follansbee Steel Corp--------------------- Delaware--. 

Fretz-Moon Tube Co__- Pennsylvania. -_-- 
Granite City Steel Co_-_-..--_------------ Delaware- -------- 
Griffin Manufacturing Co-_-_--------------- Pennsylvania --_-- 
Newport Steel Corp. (name formerly In- | Indiana----------- 

ternstional Detrola Corp.). Su 

Joslyn Menuf: cturing & Supply Co------- Tlinois-ate. 222223. 
wudsonwstee! Corps. 2 -bae se 2a oss California___------ 
Keystone Drawn Steel Co_---------------- Pennsylvania. ---- 
Keystone Steel & Wire Co_--..------------ Ilinoisunytearse=4- 
ache Steel’ Co) .--1.2.--. 202 atapaese- Missouri. .-2------ 
Latrobe Electric Steel Co_...-------------- Pennsylvania- ---- 


Lukens Steel Co----: 9 cape once -n----- 2222 's--- Goze .2-2 "oeSe 


Office or principal place of business 


350 5th Ave., New York, N. Y. 
71 Broadway, New York, N. Y. 
Rockefeller Bldg., Cleveland, Ohio. 


Carnegie Bldg., Pittsburgh, Pa. 


Russ Bldg., San Francisco, Calif. 

Geneva, Utah. 

Frick Bldg., Pittsburgh, Pa. 

Brown-Marx Bldg., Birmingham, Ala. 

Wilnington, Del. 

20th and Illinois Sts., San Francisco, 
Calif. 

Bethlehem, Pa. 

Hepubue Bldg., Cleveland, Ohio. 


0. 

Stambaugh Bldg., Youngstown, Ohio. 
Jones & Laughlin Bldg., Pittsburgh, Pa. 
703 Curtis St., Middletown, Ohio. 


Sheffield Station, Kansas City, Mo. 
Grant Bldg., Pittsburg, Pa. 

Weirton, W. Va. 

Detroit, Mich. 

38 South Dearborn St., Chicago, Ill. 

38th and Burnham Sts., Milwaukee, Wis.. 


Wheeling, W. Va. 
Continental Oil Bldg., Denver, Colo. 
Claymont, Del. 


New York, N.Y. 

Pittsburgh, Pa. 

Sharon, Pa. 

Conshohocken, Pa. : 

2840 Archer Ave., Chicago, Ill. 
Brackenridge, Pa. 

230 Park Ave., New York, N. Y. 
Fulton County, Ga. 

Beaver Falls, Pa. 

Harvey, Ill. 

345 Madison Ave., New York, N. Y. 


North Tonawanda, N. Y. 


Clark Bldg., Pittsburgh, Pa. 

101 West Bern St., Reading, Pa. 

Harrisburg, Pa. 

East Carnegie, Pa. 3 

Lincoln Highway and State St., Chicago- 
Heights, Ill. 

1587 Hyde Park Ave., Readville, Mass. 

Birmingham, Ala. 

Kokomo, Ind. 

Warren, Ohio. 

Longwood Ave., Maple Heights , Cleve- 
land, Ohio. 

1025 South Oakwood Ave., Detroit,. 
Mich. 

Tacony, Philadelphia, Pa. 

Borough of Oakmont, Allegheny County, 
Pa. 

McKeesport, Pa. 

3d and Liberty Aves., Pittsburgh, Pa. 

Borough of East Butler, Pa. 

20th and Madison Aves., Granite City,. 
Ill 


Cherry and Union Sts., Erie, Pa. 
Beard Ave. at Chatfield, Detroit, Mich. 


20 North Wacker Dr., Chicago, Ill. 

4200 Eastshore Highway, Emeryville- 
Calif. 

Spring City, Pa. 

Peoria, Ill. 

Arcade Building, St. Louis, Mo. 

Latrobe, Pa. 

Coatesville, Pa. 
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State of incor- 


Name of corporation Office or principal place of business 


poration 
Mahoning Valley Stee] Co_____------------ Ohio. ees a4: Niles, Ohio. 
The: Medanti Co. 2. 2-204 esos see. SS Missouriz. 4224: 100 Potomac St., St. Louis, Mo. 
Mercer Tube & Manufacturing Co--.----- Delaware--------- 200 Clark Ave., Sharon, Pa. 
BhewNidval Cos. 25. 22 2- sseocsussesheeees Os ae aa 4320 Wissahickon Ave., Nicetown, 
Philadelphia, Pa. 
Moltrup Steel Products Co_-___.---------- Pennsylvania- --_-- Beaver Falls, Pa. 
Nationsl-Standard Co.-2.22./ 2-222 Michigan .____._-_| Niles, Mich. 
The National Supply Co__-_-------------- Pennsylvania- -_-- 330 Grant St., Pittsburgh, Pa. 
Northwestern Steel & Wire Co__---------- MMINOIS Seonnoesee Sterling, I]. 
Pacific States Steel: Corp. --_-----.----2.-- Californian. -.2_-- = Niles, Calif. 
Pittsburgh Tool Steel Wire Co_-___-------- Pennsylvania_____ Monaca, Pa. 
Pittsburgh Dube: Coes ese see ee Delaware. 23 2.22. 323 4th Ave., Pittsburgh, Pa. 
TheePollak. Steel.C on. _ 22 fo eee OMot = a ieeeee 820 Temple Bar Bldg., Cincinnati, Ohio, 
Reeves Steel & Manufacturing Co___-_----]__--- 6) ee eee a Dover, Ohio. 
John A. Roebling’s Sons Co__------------- New Jersey .------ 640 South Broad St., Trenton, N. J. 
Rotary Electric Steel Co__--------=--=---- Delaware-_--.----- ae ploued Rd., Warren Township, 
Mich. 
‘The Standard Tube Co___-.._----.-------- Michigan=oi=c22- 14600 mMieadyand Ave., Highland Park, 
ich. 
Superior Steel. Corpse: - 4328 s4e3.ctee 8 8- Marginia.~ ease Pittsburgh, Pa. 
SweetisiSteel: Coe. ash aes bel Sees Pennsylvania_---- Williamsport, Pa. 
The Themas Steel Cosi. 22 oboe eee Ohio .3 Warren, Ohio. 
The Timken Roller Bearing Co__-_-_------|----- CG fa at ot eect 1835 Deuber Ave., SW., Canton, Ohio. 
Universal-Cyclops Steel Corp_------------ Ponnsylvania--___ Bridgeville, Pa. 
Vanadium-Alloys Steel Co___-------------|----- do: 2 Scere © Latrobe, Pa. 
Anchor Drawn Stee] Co___-_.----=-=2-----|----- GOsceer i hs SEs Do. 
Vulcan-Crucible Steel Co___.____----------|----- G0: 22a: Alquippa, Pa. 
ae Western Automatic Machine Serew | Connecticut__----- 900 Foster Ave., Elyria, Ohio. 
oO. 
Wineatian dyin be) C Occcecse = see ee oe Pennsylvania_-_-_- Philadelphia, Pa. 
Wisconsin Steol'Co!— 7 322_ Sae eeeeee MNNOIsS ee a 180 North Michigan Ave., Chicago, Ill. 
MiyvekofiiSteel\ Comes a -pee St $23 Pennsylvania_-_-___ Pittsburgh, Pa. 


The above-listed corporations are hereinafter referred to as the 
respondents. 

The Commission has dismissed this proceeding as to the respondent 
The Phoenix Iron Co., a Pennsylvania corporation with its offices 
and principal place of business at 121 Bridge Street, Phoenixville, 
Pa., which, on September 30, 1947, sold all its steel producing facili- 
ties and withdrew permanently from the business of producing and 
selling steel products. 

The Commission has also dismissed this proceeding as to respond- 
ent E. S. Liquidating Co. (formerly Empire Steel Corp.), an Ohio 
corporation with its offices and principal place of business in Mansfield, 
Ohio, which is in the process of dissolution. 

The record does not show that the following-named respondent com- 
panies have participated in the practices hereinafter found, and they 
are not included hereinafter in the term, respondents: 


State of incor- 


Name of corporation poration Office or principal place of business 
Agsloy; Tubing Co, Iner=2_£2 22-6. eesss New Jersey-..----- Wheel St., Springfield, Ohio. 
Americans Bridgei@ 0m sees neat ee eee do Frick Bld¢., Pittsburgh, Pa. 
AtlanticiWirei@oi 222 eae nee. teeeret vee Connecticut ______- 1 Church St., Branford, Conn. 
Buydy/Tubing; Consett. seteres: See. Michigan. __..__.- Hern at Springfield, Detroit 13, Mich. 
Chicago Steel & Wire Co____-_.-2.2)-22__- Dilinois sess noe 10257 Torrence Ave., Chicago, Ill. 
Eastern Stainless Steel Corp_-----.-------- Maryland.__--___- Baltimore, Md. ‘ 
Harrisburg Steel/Corp os -22 5 see oeenee ee Pennsylvania__.__ Harrisburg, Pa. 
Virginia Steel! Covs.2 10 Sateen see New Jersey _------ Roanoke, Va. 
Washington.Steel Corp_.-._.-.-:------_-_- Pennsylvania_-_-- Washington, Pa. 


EE 
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Par. 2. With the exception of the American Iron & Steel Institute, 
the respondents, or one or more of their respective subsidiaries named 
in paragraph 1, are engaged in the production, sale, and distribution 
of one or more of the steel products listed below, and, in the course of 
the sale and distribution thereof, each of them competes with others 
of said respondents, except to the extent that competition may have 
been restrained, lessened or destroyed by the acts, practices, methods, 
policies, and other matters hereinafter described, and each of them in 
the regular course and conduct of its business sells and delivers one or 
more of such steel products or causes them to be sold and delivered or 
transports them or causes them to be transported from the State in 
which such steel products are produced to purchasers thereof at loca- 
tions outside the State in which such steel products are produced and 
each of them regularly has maintained and now maintains a constant 
course of trade and commerce in one or more steel products in and 
among various States of the United States and is engaged in interstate 
commerce within the meaning and intent of section 5 of the Federal 
Trade Commission Act. 

The following steel products (not including stainless steel products) 
are involved in this proceeding: 


Alloy steel: High-strength low alloy—Continued 
Ingots. Cold-rolled strip. 
Billets, blooms, slabs. Bars and small shapes. 
Bar shapes. Plates. 
Hot-rolled strip. Standard structural shapes. 
Cold-rolled strip. Wide flange beams. 
Hot-rolled bars. Pipe and tubing: 
Cold-finished bars. Pipe, including oil country. 
Plates. Seamless mechanical tubing. 
Standard structural shapes. Seamless pressure tubing. 
Seamless mechanical tubing. Mechanical electric-weld tubing. 
Seamless pressure tubing. Plates, structural, carbon: 
Bars, carbon: Plates. 
Hot-rolled and small shapes. Floor plates. 
Reinforcing (new billet). Standard structural shapes. 
Reinforcing (rail steel). Wide flange beams. 
Cold-finished. Sheet piling. 
Merchant (rail steel). Bearing piles. 
Clad steel: Rails and railroad accessories : 
Nickel, inconel, monel—carbon Light (new billet). 
plates. Light (rail steel). 
High-strength low alloy: Track spikes. 
Hot-rolled sheets. Semifinished, carbon: 
Cold-rolled sheets. Ingots—forging. 
Galvanized sheets. Billets, blooms, slabs—rerolling 
Hot-rolled strip. quality. 


213840—54—13 
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Semifinished, carbon—Continued Strip carbon: 
Billets, blooms, slabs — forging Hot-rolled. - Af 
quality. Cold-rolled. Fe 
Skelp. i eR Electrical, coils. 
Tube rounds. ei To Tin, baie and black plate. ; 


Wire rods. Tool steel. 
ETE Wire and related products: 


Sheets, carbon: Manufacturers bright, low carheual 


Hot-rolled, 18 gauge and heavier. Spring, high carbon. 
Hot-rolled annealed, 19 gauge and Nails and staples. 
lighter. Merchant quality wire. 
Cold-rolled. Barbed wire. 
Galvanized. Woven fence. 
Enameling. Bale ties. 
Long ternes, Fence posts. 
Electrical. .Flat wire. 


‘The term “steel products” as hereinafter used shall be deemed to mean 
some or all of such steel products. 

Par. 3. Each respondent, through its direct membership or through, 
the membership of a wholly owned subsidiary or its parent corpora-: 
tion, or a wholly owned subsidiary of its parent corporation, as of 
July 1, 1947, actively participated in or supported, in cooperation. 
with other respondents, the respondent Institute and its plants, pro- 
grams, and activities. 

The steel industry is one of the basic industries of the Nation. 
At the time that the amended complaint was filed, the producer 
respondents in the aggregate produced and sold more than 85 per- 
cent of the steel products that were produced and sold in the United 
States. Such producer respondents include substantially all of the 
corporate members of the respondent Institute which own, control or 
operate steel producing facilities in the United States. Steel products 
which they produce and sell are regularly used in the production of 
automobiles, agricultural implements, tools and machinery, hardware, 
plumbing supplies, metal cans and containers, railroad equipment, 
homes, buildings, public buildings, bridges, dams, and other products 
and things, and are of great importance to the public generally. The 
Federal, State, and municipal governments of the Nation purchase 
large quantities of steel products annually. } 

Par. 4. Respondents, from the close of NRA in May 1935 (or, if 
organized thereafter, from the respective dates of their organization), 
to the issuance of the amended complaint in this matter on November 
138, 1947, in connection with the interstate sale of steel products, have 
engaged in the acts and practices as set out in the following para- 
graphs, paragraph 5 through paragraph 21. In making the following 
findings, the Commission recognizes that some of the respondents may 
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not have engaged in all the separate acts, practices, methods, and 
policies hereinafter described. 

Par. 5. Steel products are, and for many years have been, manu- 
factured and sold in many thousands of different combinations of size, 
gauge, chemical composition, finish, quality and other characteristics. 
‘The respondent Institute, some of the producer respondents, and also 
various public and private agencies—among them the National Bureau 
of Standards, the Army Bureau of Ordnance, the Society of Auto- 
motive Engineers, the American Society for Testing Materials, and 
the American Society for Metals—have for many years studied the 
various qualities, grades, and uses of steel and steel products and have 
classified and described and published information concerning the 
various steel products and their nature and characteristics. In large 
part, the information so published consists of analytical statements 
of matters which have been developed and established over the years 
through usage, custom and practice among steel producers and users. 
Technical committees of the respondent Institute have also developed 
and published information concerning many new steels which has 
been made available to the consuming public. 

Par. 6. Steel products are commonly classified into product groups 
related to the size and shape of the product, such as bars, structural 
shapes, plates, and sheets. Product groups are generally subdivided 
between carbon steel products and alloy steel products. Each steel 
product group has a common name which is generally understood and 
used not only by steel producers, but also by steel consumers. Simi- 
larly, there are common names and commonly accepted standards for 
all significant variations in steel product classifications. The names 
and standards thus used by steel producers and steel consumers have 
been developed, improved and made more precise and useful by tech- 
nical committees of the respondent Institute and by other public 
and private agencies such as those named or referred to above in 
paragraph 5. In selling their respective steel products, steel pro- 
ducers, including the producer respondents, have long made use of 
such common names and standards. 

Par. 7. Generally speaking, the announced price of any particular 
steel product is made up of two principal elements. The first is the 
“base price” or “price base,” which is the announced price of a de- 
fined classification of products. The other element consists of the 
“extras” and “deductions” announced as additions to or deductions 
from the base price in respect of certain variations of the steel product. 

Par. 8. Respondents, through committees of respondent Institute 
and otherwise, defined and described the limits of steel product groups. 
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The respondents used and followed those definitions and descriptions: 
in the pricing of the products sold by them, respectively. 

Par. 9. Respondents, through committees of respondent Institute, 
defined and decribed the ranges of steel products within product 
groups. The respondents used and followed those definitions and 
descriptions in determining what products would be sold by them, 
respectively, at base prices without any extra charge or deduction. 

Par. 10. Respondents, through committees of respondent Institute, 
classified ranges of products, quantities, and services. - The respondent 
used and followed such classification in their respective price an- 
nouncements as the definitions and descriptions of products and serv- 
ices for which extra charges or deductions would be made. 

Par. 11. The “base prices” and the “extras” and “deductions” an- 
nounced by a respondent as applicable to any particular product at 
any particular place and time (as distinguished from the prices at 
which steel products were actually sold) were nearly always the same 
as those announced as applicable to steel products of the same classi- 
fication at the same time and place by other respondents. 

Par. 12. Prior to 1940, respondents jointly compiled with respect 
to various steel products average industry-wide costs of performing 
the operations necessary to produce products not within the range of 
products sold at base prices, the costs of performing services other 
than those included in the production and handling of products sold 

_at base prices, and averaged industry-wide costs of producing and 
handling steel products in quantities different from those sold at 
base prices. The actual costs of performing these different functions 
varied from mill to mill depending upon the efficiency of the mill 
and varied from time to time depending upon the size of the particular 
product run and other cost factors. 

Par. 13. The “extras” or “deductions” factors as announced by re- 
spondents were nearly always the same during any given period of 
time for any service, characteristic or quantity. Whenever the afore- 
said averaged industry-wide cost factors relating to different services 
or differences in material, necessary to produce different services, 
quantities or characteristics, were compiled, they have been used by 
respondents as a basis for determining and announcing their extra 
charges to be added to or deductions to be made from their “base” or 
“base prices.” 

Par. 14. Each respondent in its announcements of base prices has 
specified, not only an amount in terms of dollars and cents for a speci- 
fied steel product, but has also specified that such amount was appli- 
cable to such product ata specified geographical point. Such geo- 
graphical point or points were commonly referred to and used as 
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“basing points.” Each respondent did not necessarily announce 
prices at each of the points, but each did announce prices at or an- 
‘nounce a willingness to equalize its prices with prices announced at 
certain of these points. Furthermore, in numerous instances, some 
respondents did not in their price announcements specify that their 
“base” or “base prices” had application at one or more geographical 
points at which they produced for sale and from which they shipped 
steel products. 

Par. 15. Respondents quoted their prices of steel products on a 
basis of what they would cost the purchasers thereof at delivery points. 
These delivered quotations were, with exceptions, calculated by add- 
ing to the base price plus extras or minus deductions a freight rate 
factor to the place of delivery from the basing point nearest freight- 
wise to the place of delivery. 

Par. 16. Respondents, through the respondent Institute, collected 
and compiled lists of freight rate factors, which included freight rate 
factors from certain of the basing points to many of the consuming 
points for steel products. These lists of freight rate factors were 
printed in the form of books, designated freight rate books, which were 
sold to the respondents and others by the respondent Institute for use 
in calculating the amount to be added to the base price plus extras or 
minus deductions to determine the delivered quotation. The freight 
rate tariffs published by the common carriers are complex. Due to 
these complexities, including alternate routes, switching charges, etc., 
experts in the field will often arrive at different rates for the same 
shipment. Respondents, by the use of these books, could quote, and 
generally did quote, identical amounts for the delivery cost factor of 
their delivered quotations. 

Par. 17. Beginning during the period of the NRA Steel Code and 
continuing until the time of the complaint herein respondent sellers 
have peposed a charge equal to 35 percent of the applicable all rail 
freight rate to the railroad freight station nearest to the point of use of 
purchasers desiring to use truck facilities for the transportation of 
steel products when delivery was taken at the plant. 

Par. 18. Beginning during the period of the NRA Steel Code and 
continuing until the time of the complaint herein, producer respon- 
dents have used arbitrary identical switching charges on purchases 

of steel products for delivery at basing points. These charges were 
made in lieu of actual switching charges and in some instances were 
more than, and in other instances less than, the actual switching 
charges. In most cases, such actual switching charges were practi- 
cally impossible to determine in advance. 
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Par. 19. Respondents, through the traffic committee of the re- 
-spondent Institute, attempted to restrict the extension by the Inter- 
state Commerce Commission of the fabrication in transit privileges 
-available to purchasers of steel products. 

Par. 20. Producer respondents which bid for governmental business 
in many instances have made identical delivered: quotations-for- steel 
‘products to governmental agencies, State and Federal. These iden- 
tical ‘quotations have been made in sealed bids submitted to State and 
Federal agencies, each bidder representing, expressly or impliedly, 
that its sealed bid was made on the basis of independent action with- 
out knowledge of the prices, terms, and conditions of sale which other 
bidders would submit, except knowledge of the previous prices and 
terms, methods and practices of selling of other potential bidders. 
Such identity has prevailed in the submission of bids, with respect to 
any given delivery point, although the place of production of the steel 
products, proposed for delivery to such point, varied widely among 
the respondent bidders. Use of the acts, practices, methods, and 
policies hereinbefore found and described promoted and otherwise 
contributed to such identity. The calculation of these quotations 
involved the use of identical base prices, extra charges, terms and 
conditions of sale, basing points, and delivery charges. 

Par. 21. On June 6, 1935, the members of the Iron & Steel Industry 
adopted a formal resolution pursuant to the terms of which they 
ratified a similar resolution adopted by the board of directors of 
respondent Institute on June 3, 1935, to the effect that each of said 
members declared its intention of maintaining as stated therein “the 
standards of fair competition” which had been described in the NRA 
Steel Code. The standards of fair competition thus referred to pro- 
vided for and included the practices which are hereinbefore described 
in paragraphs 5 through 20. 

The resolution of June 3, 1935, referred to above is quoted as follows: 

Whereas the Chairman of the National Industrial Recovery Board has issued 
a statement with regard to the decision of the United States Supreme Court 
in the Schechter Poultry Corp. case in which he expressed the hope “that all 
employers heretofore operating under approved codes and all their employees 
will cooperate in maintaining those standards of fair competition in commercial 
and labor relations which have been written into the codes with practically 


universal sanction, and which represent a united effort to eliminate dishonest, 
fraudulent trade practices and unfair competition in overworking and under 
paying labor” ; 

Resolved, That it is hereby declared to be the sentiment of the board of 
directors of the American Iron & Steel Institute that the individual members 
of the Iron & Steel Industry, acting voluntarily, during the present uncertainty, 
maintain the present rates of pay and maximum hours of labor and the standards 
of fair competition which are set forth in the Steel Code, and that the members of 
the Industry continue to protect the employees’ rights of collective bargaining; 
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Resolved, That the members of the Iron & Steel Industry in general meeting 
assembled this sixth day of June 1935, hereby unanimously ratify the resolution 
of the board of directors of American Iron & Steel Institute, adopted June 3, 
1985, and each of us hereby declares that the company which he represents is 
in favor of supporting the position taken by such resolution and that it is the 
intention of such company, acting individually and voluntarily, in so far as 
it may do so, during the present uncertainty to maintain the present rates of 
pay and maximum hours of labor and the standards of fair competition which 
are described in the Steel Code, and that such company will continue to protect 
the employees’ rights of collective bargaining, 

At said meeting held on June 6, 1935, among those present were 
officers of the respondent Institute and an officer or representative of 


each of the following of its members: 


Alan Wood Steel Co. 

Armco Steel Corp. 

Atlantic Steel Co. 

Bethlehem Steel Co. 

A. M. Byers Co. 

Columbia Steel & Shafting Co. 
Edgewater Steel Co. 

Firth Sterling Steel & Carbide Corp. 
Granite City Steel Co. 

Inland Steel Co. 

Jones & Laughlin Steel Corp. 
Keystone Steel & Wire Co. 
Laclede Steel Co. 

The Midvale Co. 

Moltrup Steel Products Co. 
National Steel Corp. 
Pittsburgh Tube Co. 

Republic Steel Corp. 

The Timken Roller Bearing Co. 
United States Steel Corp. 
Vulcan-Crucible Steel Co. 
Wheeling Steel Corp. 

Wyckoff Steel Co. 

The Youngstown Sheet & Tube Co. 


In addition to those named above, there were also present at said 
meeting an officer or representative of each of the following respond- 
ents which were not members of the respondent Institute on June 6, 
1935 : 
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The American Steel & Wire Co. of New Jersey. 

Bethlehem Steel Corp. 

United States Steel Co. (designated in the complaint as Carnegie- 
Illinois Steel Corp., but which corporate name was changed 
on December 30, 1950, to that of United States Steel Co.). 

Columbia Steel Co. 

Great Lakes Steel Co. 

Lukens Steel Co. 

Mahoning Valley Steel Co. 

National Tube Co. 

Northwestern Steel & Wire Co. 

Sheffield Steel Corp. of Ohio. 

Tennessee Coal, Iron & Railroad Co. 

Truscon Steel Co. 

Weirton Steel Co. 


Par. 22. The acts and practices hereinbefore described and found, 
taken together under the circumstances stated, have tended to lessen 
competition, are oppressive to the public interest and unfair within 
the intent and meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices hereinbefore described and found, if not 
checked, would unduly suppress competition. Therefore, the public 
interest and the provisions of the Federal Trade Commission Act 
require that the respondents should be restrained as provided in the 
annexed order. 

ORDER TO CEASE AND DESIST ? 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answers 


+The order is published as modified through the deletion of respondent Inland Steel 


HS ie Co. (name formerly Milcor Steel Co.) by order dated September 5, 1951, as 
ollows : 


This matter having come on to be heard by the Commission u j i 
is m h i pon the joint motion of 
pounsel Supporting the complaint and counsel representing all the respondents, that the 
rie ee ae es ae eee ou eueust ae 1951, be modified by striking there- 
a J ducts Co. (name former ilcor Steel Co.), i 
So teen eee said order was directed vand img 
Ss ussion having duly considered said motion and the record herein and it 
hae ee pros the evidence taken in this proceeding shows that Inland Steel Products 
a me Sonny. Milcor Steel Co.) has not engaged in the sale of the products involved 
ae ote ling and by virtue of that fact has not participated in the practices found 
Pee es dp ihe aeainge as to the facts entered in this proceeding but through inad- 
entered herein yaa named as a party against which the order to cease and desist 
is ordered, That the order to cease and desist heretofore ent i i i 
: : l i 0 ered in this 
eee Steet 0} pA Lbrent me ne uote There om inland Steel Products Cha ee 
r +), a . a respondent against which said order was di 
fee ie ordered, That the complaint herein be, and it hereby is genie eek t 
an eel Products Co. (formerly Milcor Steel Co.), a corporation. i 


AMERICAN IRON & STEEL INSTITUTE ET AL. 151 
123% * Order 


thereto of the respondents, and upon testimony and other evidence to 
support the allegations of said complaint taken before an examiner 
of the Commission theretofore duly designated ; and, the Commission 
having made its findings as to the facts and its conclusion and being 
of the opinion that it is in the public interest that it issue its order 
under the Federal Trade Commission Act, the Commission hereby 
does so, as follows: 

I. It is ordered, That respondents American Iron & Steel Institute, 
a membership corporation organized under the laws of the State of 
New York, and its directors, its officers, and United States Steel Corp., 
a corporation; The American Steel & Wire Co. of New Jersey, a cor- 
poration; United States Steel Co. (designated in the complaint as 
Carnegie-Illinois Steel Corp., but which corporate name was changed 
on December 30, 1950, to that of United States Steel Co.), a corpora- 
tion; Columbia Steel Co., a corporation; Geneva Steel Co., a corpora- 
tion; National Tube Co., a corporation; Tennessee Coal, Iron & Rail- 
road Co., a corporation; Bethlehem Steel Corp., a corporation; 
Bethlehem Pacific Coast Steel Corp., a corporation; Bethlehem Steel 
Co., a corporation ; Republic Steel Corp., a corporation; Truscon Steel 
Co., a corporation; The Youngstown Sheet & Tube Co., a corporation ; 
- Jones & Laughlin Steel Corp., a corporation; Armco Steel Corp., 
(name formerly The American Rolling Mill Co.), a corporation; Shef- 
field Steel Corp. of Ohio, a corporation; National Steel Corp., a cor- 
poration; Weirton Steel Co., a corporation; Great Lakes Steel Corp., 
a corporation; Inland Steel Co., a corporation; Wheeling Steel Corp., 
a corporation; The Colorado Fuel & Iron Corp., a corporation; Clay- 
mont Steel Corp. (name formerly Worth Steel Co.), a corporation ; 
Crucible Steel Co. of America, a corporation; Pittsburgh Steel Co., 
a corporation; Sharon Steel Corp., a corporation; Alan Wood Steel 
Co., a corporation; Acme Steel Co., a corporation; Allegheny Ludlum 
Steel Corp., a corporation; American Chain & Cable Co., Inc., a cor- 
poration; Atlantic Steel Co., a corporation; The Babcock & Wilcox 
Tube Co., a corporation; Bliss & Laughlin, Inc., a corporation; Con- 
tinental Cooper & Steel Industries, Inc. (name formerly Continental- 
United Industries Co., Inc.), a corporation; Buffalo Eclipse Corp. 
(name formerly Buffalo Bolt Co.), a corporation; A. M. Byers Co., a 
corporation; The Carpenter Steel Co., a corporation; Central Iron & 
Steel Co., a corporation; Columbia Steel & Shafting Co., a corpora- 
tion; Columbia Tool Steel Co., a corporation ; Compressed Steel Shaft- 
ing Co., a corporation; Connors Steel Co., a corporation; Continental 
Steel Corp., a corporation; Copperweld Steel Co., a corporation; The 
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Cuyahoga Steel & Wire Co., a corporation ; Detroit Steel Corp., a cor- 
poration; Henry Disston & Sons, Inc., a corporation ; Edgewater 
Steel Co., a corporation; Firth Sterling Steel & Carbide Corp., a cor- 
poration; Follansbee Steel Corp., a corporation; Fretz-Moon Tube 
Co., Inc., a corporation; Granite City Steel Co., a corporation ; Griffin 
Manufacturing Co., a corporation; Newport Steel Corp. (name for- 
merly International Detrola Corp.), a corporation; Joslyn Manufac- 
turing & Supply Co., a corporation; Judson Steel Corp., a corporation ; 
Keystone Drawn Steel Co., a corporation; Keystone Steel & Wire Co., 
a corporation; Laclede Steel Co., a corporation; Latrobe Electric 
Steel Co., a corporation; Lukens Steel Co., a corporation; Mahoning 
Valley Steel Co., a corporation; The Medart Co., a corporation; Mer- 
cer Tube & Manufacturing Co., a corporation; The Midvale Co., a cor- 
poration; Moltrup Steel Products Co., a corporation; National- 
Standard Co., a corporation; The National Supply Co., a corporation; 
Northwestern Steel & Wire Co., a corporation; Pacific States Steel 
Corp., a corporation; Pittsburgh Tool Steel Wire Co., a corporation; 
Pittsburgh Tube Co., a corporation; The Pollak Steel Co., a corpora- 
tion; Reeves Steel & Manufacturing Co., a corporation; John A. 
Roebling’s Sons Co., a corporation; Rotary Electric Steel Co., a cor- 
poration; The Standard Tube Co., a corporation; Superior Steel. — 
Corp., a corporation; Sweet’s Steel Co., a corporation; The Thomas 
Steel Co., a corporation; The Timken Roller Bearing Co., a corpora- 
tion; Universal-Cyclops Steel Corp.; a corporation; Vanadium-Alloys 
Steel Co., a corporation; Anchor Drawn Steel Co., a corporation; 
Vulcan-Crucible Steel Co., a corporation; The Western Automatic 
Machine Screw Co., a corporation; Wheatland Tube Co., a corpora- 
tion; Wisconsin Steel Co., a corporation; and Wyckoff Steel Co., a 
corporation; and their respective officers, agents, representatives, and 
employees, in, or in connection with, the offering for sale, sale and dis- 
tribution in interstate commerce of the steel products involved in this 
proceeding (hereinafter called steel products) do forthwith cease and: 
desist from entering into any planned common course of action, under- 
standing, or agreement between any two or more of said respondents, 
or between any one or more of said respondents and others not parties 
hereto, and from cooperating in, carrying out or continuing any such 
planned common course of action., understanding or agreement, to do: 
or perform any of the following things: 

(1) Adopting, establishing, fixing, or maintaining prices or any 
element thereof at which steel products shall be quoted or sold, includ- 
ing but not limited to base prices, the extras which shall be added to, 
or the deductions which shall be made from, any base price for any 
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specified characteristic, or loading charge or delivery charge or terms 
of discount, credit, or other conditions of sale. 

(2) Collecting, compiling, circulating, or exchanging between or 
among respondents, or any of them, a list or lists of base prices or of 
prices by any other designation, or extra charges thereto or deductions 
therefrom for any specified characteristic or quantity of steel products 
or services connected therewith used or to be used in computing prices 
or price quotations of steel products; or using, directly or indirectly, 
as a factor in computing price quotations or in making, quoting, or 
charging prices any such list or lists so collected, compiled, circulated, 
or exchanged. 

(3) Collecting, compiling, circulating, or exchanging between or 
among respondents, or any of them, a list or lists of freight rate fac- 
tors, transportation charges or other charges relating to transportation 
or loading or other services connected therewith, used or to be used 
in computing prices or price quotations of steel products, or using, 
directly or indirectly, as a factor in computing price quotations any 
such list or lists so collected, compiled, circulated, or exchanged. 

(4) Formulating, devising, adopting, establishing, fixing, or main- 
taining methods or practices of quoting and selling steel products 
to railroads or other particular classes of customers. 

(5) Quoting or selling steel products at prices calculated or de- 
termined pursuant to, or in accordance with, any system or formula 
which produces identical price quotations or prices or delivered costs, 
or which establishes a fixed relationship among price quotations or 
prices or delivered costs, or which prevents purchasers from securing 
any advantage in price in dealing with one or more of the respondents 
as against any of the other respondents. 

(6) Failing to quote or to sell and deliver any steel products f. o. b. 
at the plant of manufacture thereof. 

(7) Causing to be done any of the things described in the preced- 
ing subparagraphs (1) through (6) through action of respondent 
American Iron & Steel Institute or any subdivision or committee of 
said Institute or any individual, or other corporation or organization. 

Il. Jt is further ordered, That each of the respondents do forth- 
with cease and desist from acting, individually or otherwise, so as 
knowingly to contribute to the maintenance or operation of any 
planned common course of action, understanding or agreement be- 
tween and among any two or more of the respondents or between 
any one or more of them and others not parties hereto through the 
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commission of any of the acts, practices or things prohibited by sub- 
peragmaphe (1) through (6) of paragraph I of this order. ; 

Ill. Provided, however, That, in interpreting and construing ae 
foregoing provisions of this iden it is understood that: 

(1) The Federal Trade Commission is not considering evidence of 
uniformity of prices or any element thereof of two or more sellers at 
any destination or destinations alone and without more as showing a 
violation of law. 

(2) The Federal Trade Commission construes the phrase “planned 
common course of action” and the word “continuing” contained in 
this order as interpreted by the Supreme Court in /’. 7. C. v. Cement 
Institute, 333 U. S. 683, at page 728, and by the Court in American 
Chain & Cable Co.v. F.T.C. (C. A. 4th 1944), 189 F. (2d) 622. 

(3) The Federal Trade Commission is not acting to prohibit or 
interfere with delivered pricing or freight absorption as such when 
innocently and independently pursued, regularly or otherwise, with 
the result of promoting competition. 

( 4) The findings and the conclusion which the Federal Trade Com 
mission has made in this case have been expressly set forth in the Find- 
ings as to the Facts and Conclusion that precede this order and are 
complete. 

(5) Nothing contained in this order or the understandings in con- 
nection herewith shall be construed to affect (a) the duty, authority, 
or power of the Federal Trade Commission under the provision of 
section 5 (b) of the Federal Trade Commission Act to reopen this 
proceeding and alter, modify, or set aside in whole or in part any pro- 
vision of this order whenever in the opinion of the Federal Trade 
Commission conditions of fact or of law have so changed as to require 
such action or if the public interest shall so require, nor to prevent 
representatives of either the Federal Trade Commission or of the 
respondents or any of them from moving to so alter, modify or set 
aside in whole or in part any provision of ibis order; or (6) any such 
right as the respondents, or any of them, may have finder the law to 
question or contest any such action by the Commission in so reopening 
this proceeding or in so altering, modifying or setting aside this order, 
either before the Commission or upon review or biliomntas in any 
competent court. 

IV. Ltds further ordered, That the respondents shall, within 60 
days after service upon they, of this order, file with the Cacmnicen a 


report in writing, setting forth in detail ne manner and form in which 
they have complied with this order. 
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PUROFIED DOWN PRODUCTS CORP., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


: Docket 5820. Complaint, Oct. 23, 1950—Decision, Aug. 14, 1951 


There is.a preference on the part of the purchasing public for pillows containing 
new feathers as distinguished from those containing used feathers or a 
combination of new and used, and it is its understanding and belief, in buy- 
ing feather pillows, that the feathers are new and unused unless the labeling 
states otherwise. : 

Where a corporation, and its five officers, engaged in the interstate sale and dis- 

. tribution of pillows— 

(a) Inaccurately and misleadingly labeled their pillows in that the true pro- 
portions of a product labeled “50% Grey Duck Down, 50% Grey Duck 
Feathers,” were 27 and 73 percent; and in that pillows labeled respectively 
“Grey Duck Down” and “White Goose Down” contained only 64 and 65 
percent duck down and were not, as represented, composed entirely of 
said substances ; 

(0) Sold pillows containing substantial amounts of used or second-hand feathers 
without disclosing the fact that they were used rather than new; 

With tendéney and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their pede and thereby induce its 
purchase thereof: 

Held, That such acts and practices, under the Prconisinctes set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts 

' and practices in commerce. 


Before Mr. William L. Pack, trial examiner. 
i. Mr. Russell T. Porter for the Commission. 
i Mr. Harry Heller, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Purofied Down 
Products Corp., a corporation, and Louis Puro, Sam Puro, Jack 
Puro, Joe Puro, and Arthur Puro, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent Purofied Down Products Corp. is a cor- 
poration organized and doing business under the laws of the State of 
New York, with its office and principal place of business at 1027 Met- 
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ropolitan Avenue, Brooklyn, N. Y. Respondents Louis Puro, Sam 
Puro, Jack Puro, Joe Puro, and Arthur Puro are the president, sec- 
retary-treasurer, vice president, vice president, and sales manager, 
respectively, of said corporate respondent. Said individual respond- 
ents in their respective individual and official capacities have domi- 
nated, directed, and controlled and now dominate, direct and control 
the policies, affairs, and activities of corporate respondent. The 
addresses of the individual respondents are the same as that of the 
corporate respondent. 

Par. 2. Respondents are now, and for several years last past, have 
engaged in the sale of pillows to dealers for resale to the public. 

Respondents cause and have caused their said pillows when sold to 
be shipped from their place of business in the State of New York to 
dealers in various other States of the United States and maintain, and 
at all times mentioned herein have maintained, a substantial course 
of trade in their said pillows, in commerce, among and between the 
‘several States of the United States. 

Par. 3. In the course and conduct of their business respondents 
cause labels to be attached to their pillows purporting to state and 
set out the percentages of down and feathers therein. Typical, but 
not all inclusive of these labels are the following: 

50% Grey Duck Down, 50% Grey Duck Feathers 
Grey Duck Down 
White Goose Down 

Par. 4. By means of the labels aforesaid, respondents represented 
that the pillow labeled “50% Grey Duck Down, 50% Grey Duck 
Feathers” was filled with grey duck down and grey duck feathers in 
the percentages set out on the label and that the fillings of the pillows 
labeled “Grey Duck Down” and “White Goose Down” were composed 
entirely of grey duck down and white goose down, respectively. 

Par. 5. Said labels were false, misleading, and deceptive. In 
truth and in fact, the filling of the pillow labeled “50% Grey Duck 
Down, 50% Grey Duck Feathers” was composed of 27 percent grey 
duck down and 73 percent grey duck feathers. The fillings of the 
_ pillows labelled “Grey Duck Down” and “White Goose Down” were 
not composed entirely of grey duck down and white goose down, 
respectively, but on the contrary, contained 36 percent duck feathers 
and 35 percent goose feathers, respectively. In addition, the pillows 
labeled “50% Grey Duck Down, 50% Grey Duck Feathers,” “Grey 
nice Down” and a pillow labeled “10% Grey Duck Down, 90% 
Grey Duck Feathers” and- others, contained substantially in’ excess 
of 5 percent feather fiber. 
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Some of respondents’ pillows, particularly those labeled “Grey 
Duck Down,” “10% Grey Duck Down and 90% Grey Duck Feathers,” 
“10% White Goose Down, 90% White Goose Feathers” and “Grey 
Duck Down” and others, contained substantial amounts of second- 
hand or used feathers. This fact was not disclosed on the labels or 
otherwise. 

Par. 6. In buying pillows represented to be filled with feathers, 
the purchasing public understands and believes that the feathers 
are new and unused, unless the labeling states otherwise. There is a 
preference on the part of the purchasing public for pillows containing 
new feathers as distinguished from those containing used feathers 
or a combination of used and new feathers. 

Par. 7. By attaching false, misleading, and deceptive labels to 
their pillows, respondents placed in the hands of dealers, means and 
instrumentalities by and through which they may mislead the pur- 
chasing public as to the content of said pillows. 

Par. 8. The use by the respondents of the false, misleading, and 
deceptive labels had the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public as to the content of their 
said pillows, and to induce a substantial portion of the purchasing 
public to purchase respondents’ said pillows because of such erroneous 
belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Decision oF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 14, 1951, the 
initial decision in the instant matter of trial examiner William L. 
Pack,.as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Kederal ‘Trade Commission on October 28, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of that act. After the filing by respondents of their answer to 
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the complaint, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts executed by counsel sup- 
porting the complaint and counsel for respondents might be taken 
as the facts in this proceeding and in lieu of evidence in support of 
and in opposition to the charges stated in the complaint, and that 
such statement of facts might serve as the basis for findings as to the 
facts and conclusions based thereon and an order disposing of the 
proceeding. While counsel for respondents reserved in the stipula- 
tion the right to file proposed findings and conclusions and to argue 
the matter orally before the trial examiner, such reservations were 
subsequently waived. The stipulation further provided that upon 
appeal to or review by the Commission such stipulation might be 
set aside by the Commission and this matter remanded for further 
proceedings under the complaint. Thereafter the proceeding regu- 
larly came on for final consideration by the trial examiner upon the 
complaint, answer and stipulation, the stipulation having been ap- 
proved by the trial examiner, who, after duly considering the record 
herein, finds that this proceeding /is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from and order. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Purofied Down Products Corp. is a 
corporation organized and doing business under the laws of the State 
of New York, with its office and principal place of business located 
at 1027 Metropolitan Avenue, Brooklyn, N. Y. Respondents Louis 
Puro, Sam Puro, Jack Puro, Joe Puro, and Arthur Puro are presi- 
dent, secretary-treasurer, vice president, vice president, and sales 
manager, respectively, of respondent corporation. The individual re- 
spondents dominate, direct and control the policies, affairs and 
activities of the corporation. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the sale of pillows, the pillows being sold to dealers 
for resale to the public. Respondents cause and have caused their 
pillows when sold, to be shipped from their place of business in the 
State of New York to purchasers in various other States of the United 
States. Respondents maintain and have maintained a course of trade 
in their products in commerce among and between the various States 
of the United States. 

Par. 3. In the course and conduct of their business respondents 
attach to their pillows labels purporting to state or set forth the ma- 
terials of which such pillows are made. In some instances such labels 
have been inaccurate and misleading. In one instance a pillow labeled 
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“30% Grey Duck Down, 50% Grey Duck Feathers” actually con- 
tained only 27 percent duck down, the undercoating of ducks, and 73 
percent duck feathers. In another instance the label on a pillow 
read “Grey Duck Down” thereby representing that such pillow was 
composed entirely of down, whereas the pillow was in fact composed 
of 64 percent down and 36 percent duck feathers. In a third instance 
a pillow labeled “White Goose Down” was found to contain only 65 
percent down and 35 percent feathers. 

Par. 4. Respondents have also sold pillows containing substantial 
amounts of used or second-hand feathers, without disclosing that such 
feathers were used rather than new feathers. 

In buying pillows containing feathers the purchasing public under- 
stands and believes that the feathers are new and unused, unless the 
labeling states otherwise. There is a preference on the part of the 
purchasing public for pillows containing new feathers as distinguished 
from those containing used feathers or a combination of new and used 
feathers. 

Par. 5. The acts and practices of respondents as set forth above 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondents’ products, 
and the tendency and capacity to cause such portion of the public to 
purchase respondents’ products as a result of the erroneous and mis- 
taken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondents, Purofied Down Products Corp., 
a corporation, and its officers, and Louis Puro, Sam Puro, Jack Puro, 
Joe Puro, and Arthur Puro, individually and as officers of said cor- 
poration, and respondents’ representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of pillows in commerce, as 
“ecommerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Misrepresenting in any manner or by any means, directly or by 
implication, the materials of which respondents’ pillows are made. 
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2. Selling or distributing pillows composed in whole or in part 
of used or secondhand feathers, without clearly disclosing on labels 
attached to such pillows the fact that such feathers are used or 
secondhand. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of August 14, 1951]. 
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In THE MATTER oF 


THE CURTISS CANDY CO. 


MODIFIED ORDER TO CEASE AND DESIST IN REGARD TO VIOLATIONS OF SEC. 
3, AND SUBSECS. (a), (d), (e), (f) OF SEC. 2 OF AN ACT OF CONGRESS AP- 
PROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936; 
TOGETHER WITH SPECIAL CONCURRING OPINION OF COMMISSIONER MASON 


Dockets 4556 and 4673. Order, Aug. 15, 1951 


Order modifying cease and desist order issued on November 12, 1947, 44 F. T. C. 
237 at 274, so as to require respondent, in connection with the purchase 
of corn sirup or glucose or other candy ingredients, and in the sale of candy 
or other candy products to cease and desist from the various unlawful 
and discriminatory practices as in said modified order set out. 


Before Mr. John L. Hornor and Mr. J. Earl Cow, trial examiners. 

Mr. Austin H. Forkner for the Commission. 

Walker, Atwood, Zukowski & McFarland, of Chicago, Il., for 
respondent. 

Mr. William A. Quinlan and Mr. Richard F. Wilkins, of Washing- 
ton, D. C., for National Candy Wholesalers Association, Inc., 
intervenors. 

Mopirtep Orver To CrasEe AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of the respond- 
ent filed in Docket No. 4556, and upon the amended and supplemental 
complaint of the Commission and answer of the respondent filed 
in Docket No. 4673 (which proceedings were consolidated by the 
Commission on October 11, 1944), testimony and other evidence in 
support of and in opposition to the allegations of said complaints 
taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence and 
exceptions filed thereto, briefs in support of the complaints and in 
opposition thereto, and oral argument of counsel; and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent had violated the provisions of section 3 of the act of 
Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, commonly known as the Clayton Act, and subsec- 
tions (a), (d), (e), and (f) of section 2 of said Clayton Act, as 
amended by an act.of Congress:approved June 19, 1936, commonly 
known as the Robinson-Patman Act, on November 12, 1947, issued, 
and on November 14, 1947, served upon said respondent its order 
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to cease and desist. Thereafter, this matter came on for hearing 
before the Commission upon a motion, filed on behalf of the respondent, 
requesting certain modifications in the aforesaid order to cease and 
desist, the answer to such motion filed by counsel in support of the 
complaint, and a brief in opposition to the motion filed on behalf of 
National Candy Wholesalers Association, Inc., as intervenor; and 
the Commission, having considered said motion answer, brief, and 
the record herein, and being of the opinion that its order to cease 
and desist issued November 12 1947, should be modified in certain 
respects : 

I. It is ordered, That the respondent, The Curtiss Candy Co., a cor- 
poration, and its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the purchase of corn sirup or glucose or other candy ingredients in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: Pee 

1. Knowingly receiving or accepting from any seller, or knowingly 
inducing any seller to grant, any discrimination in price set forth and 
described in paragraph 7 of the findings as to the facts herein or any 
discrimination in price substantially similar thereto. ariel 

2. Knowingly receiving or accepting from any seller, or knowingly 
inducing any seller to grant, any discrimination in price prohibited by 
section 2 of the Clayton Act, either directly or by means of any dis- 
count or allowance made by means of any booking practice, extension 
of time of delivery, or otherwise. a 

II. lt 2s further ordered, That the respondent, The Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in the sale 
of candy bars or other candy products in commerce, as. “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from discriminating, directly or indirectly, in the price of such prod- 
ucts of like grade and quality as among purchasers when the differencés 
in price are not justified by differences in the cost of manufacture, sale, 
or delivery resulting from differing methods or quantities in which 
such products are sold or delivered: . 

1. By selling such products to some vending-machine operators at 
prices lower than the prices charged other vending-machine operators: 
who.in fact. compete with the favored purchasers in the sale and dis- 
tribution of such products. | fal; (013 

2: By selling such products to some wholesalers or jobbers thereof. 
at prices lower than the prices charged other wholesalers or jobbers: 


who in fact compete with the favored purchasers in the:sale and dis-: 
tribution of such products. 
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~ 3. By selling such products to some retailers thereof at prices lower 
than the prices charged other retailers who in fact compete with the 
favored purchasers in the sale and distribution of such products. 

4. By selling such products to some purchasers thereof at prices 
lower than the prices charged other purchasers who in fact compete 
with the favored purchasers in the sale and distribution of such prod- 
ucts, either directly or by means of discount deals, fall booking prac- 
tices, or other similar plans. 

5. By selling such products to any retailer at prices lower than 
prices charged wholesalers or jobbers whose customers compete with 
such retailer. 

For the purposes of comparison, the term “price” as used in this 
order takes into account discounts, rebates, allowances, and other 
terms and conditions of sale. 

III. It is further ordered, That the respondent, The Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the sale or offering for sale of candy bars or other candy 
products in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

1. Paying or contracting to pay anything of value to, or for the 
benefit of, any purchaser for advertising services or facilities fur- 
nished by such purchaser, unless such payment or consideration is 
available to all other competing purchasers on proportionally equal 
terms. 

2. Paying or contracting to pay anything of value to any purchaser 
either directly or by granting allowances or discounts upon purchases 
made, upon the condition that such purchaser prominently display 
respondent’s candy products in said purchaser’s place of business or 
display only respondent’s candy or candy products on said purchaser’s 
display racks or display any advertising designs, insignia, or posters 
advertising respondent’s products in said purchaser’s place of business 
or for any other similar advertising service or facility where such 
payments, discounts, or allowances are not made available to all other 
competing purchasers of respondent’s candy bars or candy products 
on proportionally equal terms. 

IV. Jt is further ordered, That the respondent, The Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the sale of candy or other products in commerce, as 
“ecommerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: j 


164 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 48 F.T.C. 


1. Discriminating, directly or indirectly among competing pur- 
chasers of respondent’s candy or candy products by furnishing, or 
contributing to the furnishing of, demonstrator services to any re- 
tailer purchasing respondent’s products when such services are not. 
accorded on proportionally equal terms to other retailer-purchasers 
located in the same city or other retailer-purchasers who in fact resell 
such products in competition with retailers who receive such services. 

2, Discriminating, directly or indirectly, among competing pur- 
chasers of respondent’s candy or candy products by furnishing, or 
contributing to the furnishing of, any newspaper, billboard, radio, 
or other advertising to any purchaser in connection with the sale of 
offering for sale of products purchased from respondent when such 
services or facilities are not accorded to competing purchasers upon 
proportionally equal terms. 

3. Discriminating in favor of one purchaser against another pur- 
chaser or purchasers of respondent’s candy or candy products bought 
for resale by contracting to furnish or furnishing any services or facil- 
ities in connection with the offering for sale orsale of such*candy or 
candy products so purchased upon terms not accorded to all pur- 
chasers on proportionally equal terms. 

V. lt is further ordered, That the respondent, The Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the sale, or making any contract for the sale, of respondent’s 
candy or candy products in commerce, as “commerce” is defined in the 
Clayton Act, do forthwith cease and desist-from : 

1. Selling, or making any contract for the sale of, respondent’s 
candy products on the condition, agreement, or understanding that 
the purchaser thereof shall not use or deal in candy or candy products 
supplied by any competitor of the respondent. 

2. Enforcing or continuing in operation or effect. any condition, 
agreement, or understanding in or in connection with any existing 
contract of sale which condition, agreement, or understanding is to 
the effect that the purchaser of respondent’s candy or candy prod-: 


ucts will deal in and sell only candy and candy products; supplied by 
the respondent. . 


SPECIAL CONCURRING OPINION OF COMMISSIONER LOWELL B. MASON 


I concur in the Commission’s order granting in part and denying 
in part the respondent’s motion for modification of the order to 
cease and desist in this proceeding, but wish to make my position 
clear with respect to the denial of the request for a provision per- 
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mitting the respondent to justify a price discrimination by showing 
that its lower price was granted to meet an equally low price of a 
competitor. 

As pointed out in my dissent from the Commission’s action in the 
Standard Oil Co. case (Docket No. 4389) it has always been my view 
that under the provisions of section 2 (b) of the Clayton Act, as 
amended, a seller may realistically meet in good faith a price offered 
by a competitive seller, without necessarily changing his price to 
customers other than those to whom the competitive offer was made. 
This is still my view of the law. It does not follow, however, that 
im every case in which the Commission finds that a respondent has 
unlawfully discriminated in price, it must include in its order pro- 
hibiting the discriminations an affirmaton of the respondent’s right in 
this respect. As the United States Court of Appeals for the Second 
Circuit pointed out in the Ruberoid case (decision rendered June 4, 
1951), a seller’s right to meet in good faith a competitive offer is a 
statutory right which the Commission could not take away from him 
even if it tried, thus making it wholly unnecessary for the order to 
contain any reference to the right; and, furthermore, the provision, 
if included in the order, may be actually misleading as suggesting 
the possible retrial in contempt proceedings of issues already settled. 
By way of illustration, a respondent against whom a prima facie case 
of price discrimination has been established has an opportunity in 
the Commission’s proceeding to justify his discriminations by showing 
that his lower price was granted to meet an equally low price of a 
competitor. If in the proceeding before the Commission the respond- 
ent seeks to so justify his discriminations and fails, or if he does not 
see fit to attempt to so justify the discriminations, the questioned prac- 
tices raised by the attendant facts are condemned once and for all. 
If it were otherwise, Government and business would be chasing 
each other on a merry-go-round, trying and retrying before Commis- 
sion and court the same old hoe on the same old facts. 

In the event of a definite change of circumstances, a respondent has 
his rights protected under section 5 (b) if the order be under the 
Federal Trade Commission Act, and under section 11 if the order 
be under the Clayton Act. 

Nore.—Part II of the original order to cease and desist, the only part modified, 
required respondent, its officers, etc., in the sale of candy bars or other candy 
products in commerce, to cease and desist from discriminating, directly or in- 
directly, in the price of such products of like grade and quality as among pur- 
chasers when the differences in price are not justified by differences in the cost 
of manufacture, sale, or delivery resulting from differing methods or quantities 
in which such products are sold or delivered : 


See 43 F. T. C. 56 at 59. 


166 FEDERAL TRADE COMMISSION DECISIONS 
Note 48 ¥.T.C: 


1. By selling such products to some vending-machine operators at prices dif- 
ferent from the prices charged other vending-machine operators who in fact 
compete in the sale and distribution of such products: Provided, however, That 
this shall not prevent price differences of less than one-half cent per case, based. 
upon 24-count, which do not tend to lessen, injure, or destroy competition among 
such vending-machine operators or between respondent and its competitors. 

2. By selling such products to some wholesalers or jobbers thereof at prices 
different from the prices charged other wholesalers or jobbers who in fact 
compete in the sale and distribution of such products: Provided, however, That 
this shall not prevent price differences of less than one-half cent per case, based 
upon 24-count, which do not tend to lessen, injure, or destroy competition among 
such wholesalers or jobbers or between respondent and its competitors. 

8. By selling such products to some retailers thereof at prices different from 
prices charged other retailers who in fact compete in the sale and distribution 
of such products: Provided, however, That this shall not prevent price differ- 
ences of less than one-half cent per case, based upon 24-count, which do not tend 
to lessen, injure, or destroy competition among such retailers or between re- 
spondent and its competitors. 

4. By selling such products to some purchasers thereof at prices different from 
the prices charged other purchasers who in fact compete in the sale and distri- 
bution of such products, either directly or by means of discount deals, fall book- 
ing practices, or other similar plans: Provided, however, That this shall not pre- 
vent price differences of less than one-half cent per case, based upon the 24 
count, which do not tend to lessen, injure, or destroy competition among such 
purchasers or between respondent and its competitors. 

5. By selling such products to any retailer at prices lower than prices charged 
wholesalers or jobbers whose customers compete with such retailer, 

For the purposes of comparison, the term “price” as used in this order takes 
into account discounts, rebates, allowances, and other terms and conditions of 
sale. 
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In THE MATTER OF 


THE WANDER CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5316. Complaint, May 11, 1945—Decision, Aug. 16, 1951 


While a significant prevalence of undernutrition among the people of the United 
States has been reported in official United States Government publications 
in the past, the statement that three out of four are undernourished is not 
justified, the facts being that the present extent of such undernutrition is 
‘indeterminate, and that the present state of knowledge of nutrition does 
no permit an accurate statistical statement of the specific percentage of 
people in the United States who are undernourished. 


Where a corporation engaged in the interstate sale and distribution of its 
“Ovaltine”’ food preparation; through advertisements in newspapers, period- 
icals, radio broadcasts, and in other ways, directly and by implication— 

(a) Falsely represented that the consumption of Ovaltine would reduce the 
emptying time of the stomach after a starchy meal and thereby induce the 
return of hunger more quickly; 

(6) Represented falsely that its consumption would increase weight, correct 
nervous conditions, preserve and assure strength and health and stimulate 
appetite; ; 

(c) Represented that people who were under par, run-down, thin, tired, under- 
weight, or lacking in energy or strength suffered such conditions because 
of vitimin and mineral deficiencies, which could be corrected and eliminated 
by the use of Ovaltine; and that consumption thereof would significantly 
aid in the correction and prevention of subnutritional states caused by vita- 
min or mineral deficiency ; 

The facts being that such symptoms are not always or generally caused by min- 
eral or vitamin deficiency; when so caused said preparation would not 
constitute an adequate treatment therefor except in the milder forms, in 
which continued use over a long period of time might be of benefit; and in 
severe cases of deficiency, such as beri beri, pellagra, and scurvy, the vitamin 
and mineral content thereof was insufficient to produce any beneficial effect ; 

(d) Represented that the use of Ovaltine as directed would correct iron de- 
ficiency anemia and its symptoms; and that loss of appetite was due to 
lack of vitamin B:, which Ovaltine supplied in sufficient quantities to correct. 

The facts being that while consumption thereof in the quantities recommended 
might prevent, it would not cure iron deficiency anemia or its symptoms; and 
while it would supply slightly more than the minimum daily requirement 
of vitamin B:, loss of appetite—while it may result from a lack of such 
vitamin—is more frequently caused by illnesses which have no relation with 
such a deficiency ; 

(e) Represented that three out of four people in this country are so deficient 
in vitamins and minerals that they have developed symptoms of fatigue, 
under par, underweight, and nervousness ; 

Notwithstanding the fact that the present state of knowledge of such mat- 
ters did not permit an accurate statistical statement with regard thereto; 
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(f) Represented that Ovaltine aided in digesting milk and starchy foods and that 
it contained a variety and scope of food elements not to be found in any other 
food product ; 

The facts being that its use in conjunction with milk as directed would not aid 
in such digestion except to the extent that it might serve to speed digestion 
of such foods; and there were other food products on the market which 
contained the same variety of nutriments ; 

(g) Represented that use thereof would enable one to successfully fight off colds 
and sore throat, and would assure good eyesight ; 

The facts being that it had no value as a treatment for or preventive of colds 
or sore throat; and no effect upon one’s eyesight in the daytime or in artificial 
light; though, consumed over a prolonged period of time, it might prevent 
night blindness resulting from vitamin A deficiency, or serve to avoid a 
narrowing of the field of vision resulting therefrom ; 

(h) Represented that health and well-being required vitamins and minerals 
in addition to the supply thereof contained in a well-balanced diet, and that 
nightly consumption of Ovaltine would enable one to wake up in morning 
feeling fresh, vigorous, and buoyant; 

The facts being that a well-balanced diet provides a person with all the vitamins 
and minerals required for his physical well-being, and the addition of Oval- 
tine to such a diet would have no effect whatever upon the consumer’s health ; 
and while its use might be beneficial before retiring in producing sound 
sleep, it would not assure one of waking up in the morning feeling fresh and 

- buoyant; and 

(4) Represented falsely that two glasses of Ovaltine daily added to three average 
good meals would assure excellent health, and that it could be depended 
upon to assist in providing extra endurance, strength, stamina and energy, 

' would build muscles, and constitute an all-round strengthening food: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Abner EF. Lipscomb, trial examiner. 
Mr. k. P. Bellinger for the Commission. 
Mr. Isaac W. Digges, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that The Wander Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, The Wander Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and *head- 
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_ quarters located at 360 North Michigan Avenue, in the city of Chicago, 
-I., and a factory in Villa Park, Tl. 

Par. 2. This respondent is now, and for several years last past has 
been, engaged in the sale and distribution in commerce among and 
between the various States of the United States and in the District 

_of. Columbia, of a food preparation. designed to be. consumed as a 
beverage and designated as Ovaltine. 

Respondent causes the aforesaid preparation Ovaltine when sold, 
to be transported from one or the other of its said places of business 
in the State of Illinois to the purchasers thereof in various other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its aforesaid preparation in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In furtherance of the sale and distribution of its aforesaid 
preparation Ovaltine the. respondent: has. disseminated. and is now 

~ disseminating, and ‘/hascaused*and is now causing the dissemination 
of, false advertisements concerning its said product by the United 
States mails and by various other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act; and respondent has 
also disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements for the purpose 
of inducing and which are likely to induce, directly or indirectly, 
the purchase of its said product in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 

Among, and typical of, the false and misleading statements and 
representations contained in said false advertisements disseminated 
- and caused to be disseminated as hereinabove set forth, by. the United 
States mails, by insertions in newspapers, magazines, and other pe- 
riodicals, by means of leaflets, pamphlets, and circulars, and by radio 
continuities, are the following : 

. These X-Rays show two stomachs 2 hours after a starchy meal. Notice 
that one stomach is nearly empty due to the way OVALTINE is helping to 
digest the starch. WHEN A CHILD’S STOMACH EMPTIHS SOONER, HUN- 


GER CAN RETURN QUICKER. 
NEW IMPROVED OVALTINE FOR THE CHILD WHO Is THIN, NERVOUS 
OR UNDERWEIGHT 
. it gives children an extra supply of food elements they’ve got to have 
to keep really strong and healthy and have good appetites. 
. The way he’s polishing off those vegetables you’d never believe what 
struggles we used to have trying to make him eat. 
Ovaltine has.always-been:the source of.the precious vitamins A, B, D and G 
and the minerals calcium, phosphorus and iron... . 
.. . if your child tends to be thin or under par—we urge you to start giving 
him new, enriched Ovaltine. 
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. Ovaltine contains Vitamin B, without which good appetite cannot exist. 
It also aids in the digestion of starchy foods and makes milk more digestible. 
. Ovaltine should never be confused with preparations which serve as 
mere savor. for milk. It is a scientific food concentrate containing a variety 
and scope of food elements not found in any other sine food product in the 
entire world, so far as we know. 
. When a child is tired, Ovaltine provides quick-acting energy in a form 
that gets into the blood stream rapidly. 


SPRINGTIME AGAIN 
for Susan 
She was fagged and under par, looking old before her time .. . 
RUNDOWN, THIN or EXHAUSTED 
If so, don’t fail to try new improved Ovaltine. 


If you seem to be aging too rapidly—If your freshness and sparkle seem to 
be steadily slipping away—here’s important news... you may be suffering 
from a shortage of Vitamin A that’s needed for resistance to disease. Or from 
a lack of Vitamin B that’s so essential for healthy nerves. Or a lack of iron 
may be impoverishing the blood, making you listless, pale and weak. 

. When you feel exhausted and fagged out, it may be because you are 
temporarily short on certain food elements needed to keep the blood sugar 
reserves at a proper level. This is a common cause of tiredness and fatigue. 

. Ovaltine is high in nutritive value ... clinical tests show it increases 
the energy fuel in the blood in as little as 15 minutes—thus helping to ward off 
attacks of fatigue. 

So, if you tire easily—if you feel nervously fagged and rundown—try taking 
the new, improved Ovaltine three times a day, including a cup at bedtime as an 
aid to restful sleep—and to rebuild vitality, while you sleep. 


DO .N AS W OUR TR Ys 
ABOUT IRON 


Without iron, you can’t have good red blood. Ovaltine supplies all the extra 
iron you need—in the way you can use it. 


DON’T WORRY 
About 
VITAMIN A 


. You need it to fight off colds, for good eyesight. With Ovaltine you get all 
the extra “A” you need. 
DON’T. WORRY 
About 
VITAMIN B; : 


You eat poorly—and you're tired, listless, nervous, “low” —it you don't get 
enough Bi. The Ovaltine way you get plenty ! 

Government authorities say today that 3 out of 4 people are under par—sub- 
marginal—nervous, underweight, easily fatigued—even well-fed people—because 


they don’t get enough vitamins and minerals | Result, millions of people taking 
pills! 7. 


. Thousands of tired, nervous people and thin, underweight children have 


anowin remarkable improvement in health when Ovaltine is added to their regular 
meals 
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Authorities say you can’t completely trust good meals to supply all the vitamins 
and minerals you need for good health—even with careful meal-planning. 

Many children eat poorly because they don’t get enough of the appetite Vitamin 
Bi— which Ovaltine supplies. 

. .. With a glass of Ovaltine added to each meal, you don’t have to worry—your 
child’s practically certain to get all of these food elements he needs for hearty 
appetite, sturdy growth, sound nerves—for vigorous, glowing health. 

'. .. Results are often so remarkable when Ovaltine is added to the daily diet 
of those who are thin, nervously exhausted, under par or who are lacking in 
energy ... Ovaltine . .. often produces such surprising changes in growing 
children who can’t seem to build up naturally and lack normal appetite. 

’ Vitamin A is essential to maintain resistance against infections. If you don’t 
get enough of it, you become much more susceptible to sore throats and colds. 

‘When you don’t get enough iron you become pale and listless and tire easily. 
When there has been a shortage of iron in the diet, an additional supply usually 
has a very noticeable “tonic effect.” Healthy color returns to the face—and 
the feeling of listlessness is rapidly dispelled. Ovaltine not only furnishes a 
rich supply of available iron, but also contains an important companion mineral 
that provides the “booster action” needed for complete utilization of iron. 

Remarkable results have been reported, especially in the case of children 
who were thin—or nervous and underweight. ... One mother reports that 
her child gained 5 lbs. in five weeks after she started giving her Ovaltine. 
Another mother reports a 6 lb. gain in seven weeks. And still another mother 
writes that her son put on 12 lbs. in only six weeks’ time. 

New improved Ovaltine ...can make a significant contribution... in 
the correction as well as the prevention of subnutritional states. 

If you drink just two glasses of Ovaltine, a day, and add three average 
good. meals, including fruit juice, you will be getting all the extra vitamins 
and minerals any normal person needs for tip-top health! So if you’re doing 
a job that’s vital to victory—if you’re working hard, and want to keep on 
working, feeling right up to your best in vigor and vitality, why not try this 
modern Ovaltine way of getting all the extra vitamins and minerals you need? 

Well, folks, this is war! And whatever your part may be you're probably 
working harder at it than you have ever worked before. Whether you are in 
business, on the farm or in a war plant ... whether you are wearing a uni- 
form, running a war-time home or going to school—whatever you are doing, 
you are undoubtedly feeling—as we all are—the added pressure of war-time 
living! To withstand this pressure . .. we must have the foods that give us 
energy, staying power and also the important vitamins and minerals so very 
essential to good health. Now isn’t it good to know that you can rely on Ovaltine 
as an aid to extra endurance for these strenuous times! Extra strength for your 
harder war-time work—added stamina to keep you at your best for your job! 
Thousands today in important jobs are finding Ovaltine helps to carry them 
through the day and get more work done! Gives them extra energy to ward off 
fatigue . . . Ovaltine is a highly nourishing, all-around strengthening food... . 
Ovaltine is not only rich in quick-acting food energy—but also provides important 
protein for muscle building. 


Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others of the same import but not spe- 
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cifically set out herein, respondent represents and has represented, 
directly and by implication, that the consumption of Ovaltine will 
reduce the emptying time of the stomach after a normal meal and: 
thereby induce hunger more quickly; that the consumption of Oval- 
tine will increase weight, correct nervous conditions, preserve and 
assure strength and health, and stimulate one’s appetite; that persons 
who are under par, run-down, thin, weak, exhausted, pale, listless, 
tired, fatigued, nervous, underweight and lacking in energy, suffer 
such symptoms and conditions because of vitamin and mineral defi- 
ciencies which can be corrected by the use of Ovaltine, thus eliminating 
the said symptoms and conditions; that the use of Ovaltine, as directed, 
will correct iron deficiency anemia and its resultant symptoms; that 
the loss of appetite is due to a lack of vitamin Bi, which Ovaltine 
supplies in sufficient quantities to correct; that three out of four people 
in this country are so deficient in vitamins and minerals that they 
have developed symptoms of fatigue, under par, underweight, and 
nervousness; that Ovaltine aids in digesting milk and starchy foods; 
that Ovaltine contains a variety and scope of food elements not to be 
found in any other food product; that the use of Ovaltine will enable 
one to successfully fight off colds and sore throat, and will assure good 
eyesight; that human health and well-being require vitamins and 
minerals in addition to the supply thereof obtained in a well-balanced 
diet ; that the nightly consumption of Ovaltine will enable one to wake 
up in the morning feeling fresh, vital, vigorous, and buoyant; that 
the consumption of Ovaltine will significantly aid in the correction 
and prevention of subnutritional states caused by vitamin or mineral 
deficiency ; that two glasses of Ovaltine daily added to three average 
good meals, including fruit juices, will assure excellent health, and 
Ovaltine can be depended upon to assist in providing extra endurance, 
strength, stamina, and energy, will build muscles, and constitutes an 
all-round strengthening food. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, deceptive, and misleading. The consumption of 
Ovaltine will not reduce the emptying time of the stomach after a 
normal meal, and will neither induce nor aid in inducing hunger more 
quickly; it will not increase weight; it will not correct or improve 
nervous conditions; it will not preserve and assure strength and 
health; it will not stimulate one’s appetite. 

Persons under par, run-down, thin, weak, exhausted, pale, listless, 
tired, fatigued, nervous, underweight, and lacking in energy, do not 
usually develop such symptoms and conditions because of vitamin and 
mineral deficiencies, but such conditions and symptoms most fre- 
quently occur as a result of some disease which bears no relationship 
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whatever to vitamin or mineral deficiency, and which can not be cor- 
rected or relieved by the administration of vitamins and minerals in 
any dosages. Moreover, the amounts of vitamins and minerals pro- 
vided in Ovaltine, taken as directed, are insufficient to correct or relieve 
deficiencies and their attendant symptoms and conditions. Ovaltine, 
taken as directed, will not correct iron deficiency anemia and its 
resultant symptoms, and will provide only the minimum daily nutri- 
tional requirement of iron, which is only a very small fraction of the 
quantity of iron necessary to correct iron deficiency anemia or to have 
a “tonic effect” in such cases, 

Although vitamin B, deficiency may be the cause of a poor appetite, 
nevertheless, loss of appetite is a manifestation of a wide variety of 
diseases and other conditions which are in no way related to vitamin 
B, deficiency and which cannot be corrected by the administration of 
vitamin B, in any amounts. Furthermore, the amount of vitamin 
B, furnished by the recommended daily intake of Ovaltine is not suf- 
ficient to correct any of the symptoms of vitamin B, deficiency, 
including loss of appetite. 

Three out of four people in this country have not developed symp- 
toms such as fatigue, under par, underweight, and nervousness, as a 
result of vitamin or mineral deficiencies, nor has any other large pro- 
portion of our population. 

Chronic conditions of underweight do not usually arise from mere 
failure to ingest sufficient calories, but are usually a manifestation of 
some long-standing conditions which cannot be remedied by the ad- 
ministration of Ovaltine or the food products contained therein; and 
even in the relatively few cases of individuals who are underweight 
because of failure to ingest enough calories, the addition of Ovaltine to 
the diet would not enable them to gain weight at any predeterminable 
rate. 

Ovaltine does not aid in digesting milk, which is digested practically 
in toto on the normal schedule provided by nature in the gastrointes- 
tinal tract, regardless of whether or not Ovaltine is added. Digestion 
of starches is not one of the primary functions of the stomach; there 
are comparatively few individuals who do not experience an entirely 
adequate and orderly digestion of starches, and any assistance which 
the ingestion of Ovaltine may render in digesting starches is of little 
or no practical value. 

There are other manufactured food products on the market contain- 
ing all of the nutrients found in Ovaltine. The use of Ovaltine will 
not enable one to successfully fight off colds and sore throat, and the 
consumption of Ovaltine, either by reason of its vitamin A content, or 
otherwise, will not prevent the incidence of or shorten the duration of 
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the common cold or accompanying sore throat. Although one of the 
characteristic effects of vitamin A deficiency is a visual impairment 
under dim lighting or twilight conditions, yet no such impairment is 
suffered under ordinary lighting conditions, and the administration 
of Ovaltine will not assure good eyesight nor improve the eyesight in 
the customary usage of that word. Human health and well-being do 
not require vitamins and minerals in addition to the supply thereof 
obtained in a well-balanced diet; on the other hand, the selection and 
consumption of ordinary foodstuffs will assure an adequate nutritional 
intake of vitamins and minerals for the promotion and maintenance 
of health; in addition, there are numerous causes of lack of vigor and 
health which have nothing to do with nutrition and the food 
ingredients of Ovaltine. 

The nightly consumption of Ovaltine will not enable one to wake 
up in the morning feeling fresh, vital, vigorous, and buoyant, but 
might serve to induce sleep in some people, just as hot milk might 
do, and if such consumers awaken refreshed, it is not the result of 
any specific effect the Ovaltine may have had on the digestive proc- 
esses, or on any other function of the body, but would be due solely 
to a good night’s rest. Ovaltine, taken as directed, does not provide 
enough vitamins or minerals to correct subnutritional states resulting 
from vitamin or mineral deficiencies. Two glasses of Ovaltine daily, 
or any amount, added to three average good meals, including fruit 
juices, will not assure excellent health, and Ovaltine, imbibed as di- 
rected, will not assist in providing extra endurance, strength, stamina, 
and energy; it will not build muscles, and it is not an all-round 
strengthening food. It will not serve to increase one’s physical 
strength, nor will it increase one’s energy reserve in the sense of 
increasing his capacity for physical exertion or in any other manner 
which could not equally as well be fulfilled by any food substance of 
equivalent caloric value. 

Par. 6. The use by respondent of the aforesaid false, deceptive, 
and misleading statements and representations, and others similar 
in import and meaning not specifically set forth herein, has had and 
now has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and respresentations are true, and because 
of such erroneous and mistaken belief to purchase substantial quan- 
tities of respondent’s said preparation. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s rules of practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated August 16, 1951, 
the initial decision in the instant matter of trial examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 11, 1945, issued and subse- 
quently served its complaint in this proceeding upon respondent, The 
Wander Co., a corporation, charging it with the use of unfair or 
deceptive acts or practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before the above-named trial 
examiner theretofore duly designated by the Commission, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said trial examiner on the complaint, 
the answer thereto, testimony and other evidence, proposed findings 
as to the facts and conclusions presented by counsel, oral argument 
not having been requested, and a proposed order to cease and desist 
having been agreed to by counsel, with the proviso that if it were not 
acceptable to the trial examiner or to the Commission, the proceeding 
would be placed in status quo and hearings resumed. The said trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondend, The Wander Co., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and headquarters located 
at 360 North Michigan Avenue, Chicago, IIl., and a factory in Villa 
Park, Ill. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in the sale and distribution in commerce, among and 
between the various States of the United States and in the District 
of Columbia, of a food preparation designed to be consumed as a 
beverage, and designated as “Ovaltine.” 

213840—54——15 
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Par. 3. Respondent’s said product, Ovaltine, is a homogeneous food 
supplement processed from barley malt, whole muk, defatted milk, 
soya flour, whole eggs, selected cocoa, vitamin A, vitamin B, (thi- 
amine), vitamin ©, vitamin D, riboflavin (vitamin G), niacin and 
calcium, phosphorus, readily available iron, salt, and artificial 
flavoring. 

The nutritional content of nine heaping teaspoonfuls, or 114 ounces, 
of Ovaltine, which is the amount recommended to be taken per day, 
in approximately three 8-ounce glasses of milk, is approximately as 
follows: 


COLI GS a ee ee eee 636.4 

Protéinssse a eee See ie SIS 31.0 gm. 

Carbohydratezs2t2 = eae es eS 61.9 gm. 

Watt 86 coe ees eee ee ee 29.3 gm 

Oaleiuime cw :o. Ws eae ee ee 1,093 mgm 

PROSPRONIS= === ee res 893 mgm 

TON Se ee ee ee eee 13.3 mgm 

WitamintA 28 73st aoa See 3, 794 international units. 
Nhiamines..2 cates Bs eee Ss 1.38 mgm. 
Ribollayines-*-2s2f2 4) sats Sate 2.06 mgm. 

Vitamin oe ee Se _ 43.0 mgm. 

VAP ATID ee ane ne ee ee ee eg 412 international units. 
ING UCL ce ee te eee 8.13 mgm. 


The amount of these nutritional factors which Ovaltine supplies 
per day to the total combination are: 


Calories = ==" 2s a. 2 ae ee ee ee es 168. 4 


IPPOt@M == Se ses am es ee ee 7.2 gm. 

Carvonyarate= oe 2 = eee a eee 28.6 gm 

Mat be os tien sae eee es TA Saas oe eee 2.8 gm 

Calcium s+ -gerezsi gis PAts Se et Bae 289 mgm 

Phosphotuss 22: 325. ee 260 mgm 

TRON 2. ae Sen 2 ee 12.9 mgm. 

Va CAA a an = ete 2, 714 international units. 
ADAYA TINT ere ee ee ee ee 1.14 mgm 

Riboflavinwts Nis Site we ree 0. 89 mgm 

Vitamin.@: 3222S ee Bee eee 34 mgm. 

Vitamin Dio. 322 Fe ae ee Be 400 international units. 
Nia Cin 2 ae a 7.38 mgm. 


The minimum daily requirements of the pertinent nutrients above- 
mentioned are as follows: 


Adult Child Infant 

Vitamintdecs 424, 0 cn Ave Rae An a epee ae aD i 3,000 units | 1, 500 units 

Me e eens 2 ee i 400 units | "400 units 
: In D1 0. 5-0. 75 mg. 0.25 mg. 
NOLEN bt Oana eee Sia et ainil Ape fe 20 mg. 10 mg 
iasee eee tesco 0.5 mg, 

COO TAG. oleae ee ees 

OO mgs er [zere. 3 sss 

CeO=1O AN Ger =| ee oe aS 
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The term “minimum daily requirement” means a figure sufficient 
in quantity to supply enough of the respective vitamins or minerals 
to prevent any deficiency, and to provide some measure of safety, but 
which is not adequate in undertaking to treat a deficiency. 

Directions for using Ovaltine, as shown on the label, are as follows: 

Hot Ovaltine—stir 3 heaping teaspoonfuls of Ovaltine into a cup of hot (not 
boiled) milk. Add sugar to taste. As a bedtime drink, use 3 or more heaping 
teaspoonfuls, Cold Ovaltine—add 3 or more heaping teaspoonfuls of Ovaltine 
to a glass of ice-cold milk. Add sugar to taste. Shake in a shaker or covered 
jar or use a mixer. 

Par. 4, Respondent causes its said food preparation, Ovaltine, when 
sold, to be transported from its place of business in the State of Illinois 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia, and maintains, and at all times 
mentioned herein has maintained, a course of trade in its said food 
preparation, Ovaltine, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 5. In the course and conduct of its business, the respondent 
has been and is responsible for the dissemination, by the United States 
mails, by insertions in newspapers, magazines, and other periodicals 
having national circulation, by radio broadcasts, and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of many advertisements concerning its food prep- 
aration, Ovaltine, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of such food preparation 
in commerce, which advertisements represent or have represented, 
directly and by implication, that: 

1. The consumption of Ovaltine will reduce the emptying time 
of the stomach after a starchy meal, and thereby induce the return 
of hunger more quickly ; 

2. The consumption of Ovaltine will increase weight, correct nerv- 
ous conditions, preserve and assure strength and health, and stimulate 
one’s appetite ; 

3. People who are under par, run-down, thin, weak, exhausted, pale, 
listless, tired, fatigued, nervous, underweight or lacking in energy 
or strength, suffer such symptoms and conditions because of vitamin 
and mineral deficiences which can be corrected by the use of Ovaltine, 
thus eliminating such symptoms and conditions; 

4. The use of Ovaltine, as directed, will correct iron deficiency 
anemia and its resultant symptoms; 

5. The loss of appetite is due to a lack of vitamin B,, which Ovaltine 
supplies in sufficient quantities to correct ; 
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6. Three out of four people in this country are so deficient in vita- 
mins and minerals that they have developed symptoms of fatigue, 
under par, underweight, and nervousness 5 

7. Ovaltine aids in digesting milk and starchy foods; 

8. Ovaltine contains a variety and scope of food elements not to 
be found in any other food product; 

9. The use of Ovaltine will enable one to successfully fight off 
colds and sore throat, and will assure good eyesight ; 

10. Human health and well-being require vitamins and minerals in 
addition to the supply thereof obtained in well-balanced diet; 

11. The nightly consumption of Ovaltine will enable one to wake 
up in the morning feeling fresh, vital, vigorous, and buoyant; 

12. The consumption of Ovaltine will significantly aid in the 
correction and prevention of subnutritional states caused by vitamin 
or mineral deficiency ; 

13. Two glasses of Ovaltine daily added to three average good 
meals, including fruit juices, will assure excellent health ; 

14. Ovaltine can be depended upon to assist in providing extra 
endurance, strength, stamina, and energy, will build muscles, and 
constitutes an all-round strengthening food. 

Par. 6. The statements and representations disseminated and caused 
to be disseminated by the respondent, as set forth in paragraph 5, 
above, are exaggerated, false, and misleading. 

In truth and in fact, the consumption of Ovaltine will not reduce 
the emptying time of the stomach after a starchy meal, and will not 
thereby induce the return of hunger more quickly. 

Symptoms such as being under par, run-down, thin, weak, 
exhausted, pale, listless, tired, fatigued, nervous, underweight, or 
lacking in energy or strength are not always caused by mineral or 
vitamin deficiencies, although such deficiencies may contribute thereto. 
When such symptoms are caused by vitamin or mineral deficiencies, 
Ovaltine will not constitute an adequate treatment therefor because 
the vitamin and mineral content of said product is insufficient for 
an effective dosage, except in the milder forms of vitamin and mineral 
deficiency, wherein the continued use of Ovaltine over a long period 
of time may be of benefit. In severe cases of vitamin and mineral 
deficiency, such as beri-beri, pellagra and scurvy, the vitamin and 
mineral content of Ovaltine is insufficient to produce any significant 
beneficial effect. 

The consumption of Ovaltine in the quantities recommended may 
prevent, but will not cure, iron deficiency anemia or its resulting symp- 
toms. Although Ovaltine will supply slightly more than the minimum 
daily requirement of vitamin B,, loss of appetite, while it may result 


THE WANDER CO. 179 
167 Conclusion 


from a lack of this vitamin, is more frequently caused by many 
diseases and illnesses, both mild and severe, which have no relation- 
ship with a vitamin B, deficiency. 

Although a significant prevalence of undernutrition among the 
people of the United States has been reported in official United States 
Government publications in the past, such undernutrition as has 
existed has not justified the statement that three out of four, or 75 
percent, of the people of the United States are undernourished. The 
present extent of such undernutrition is indeterminate, and the pres- 
ent state of knowledge of nutrition does not permit an accurate 
statistical statement of the specific percentage of people in the United 
States who are undernourished. 

The use of Ovaltine in conjunction with milk as directed will not 
aid in the digestion of milk or starchy foods, except to the extent 
that it may serve to speed the digestion thereof. 

There are other food products on the market which contain the same 
variety of nutriments found in Ovaltine. 

Ovaltine has no value as a treatment for colds or sore throat, nor 
will it prevent such infections, nor have any tendency to shorten the 
duration thereof. 

Vitamin A deficiency is one of the causes of night blindness, but 
night blindness has no effect upon one’s eyesight in the daytime or in 
artificial light. Ovaltine, consumed over a prolonged period of time, 
may prevent night blindness resulting from vitamin A deficiency, 
or may serve to avoid a narrowing of the field of vision resulting from 
such a deficiency, but will have no other effect upon human eyesight. 

A well-balanced diet provides a person with all the vitamins and 
minerals required for his physical well-being, and the addition of 
Ovaltine to such a diet will have no effect whatever upon the con- 
sumer’s endurance, energy, muscles, strength, and stamina. 

Although the use of Ovaltine before retiring may be beneficial in 
producing sound sleep, such use will not assure one of waking up in 
the morning feeling fresh, vital, vigorous, and buoyant. 

Ovaltine, consumed Bone or in connection with a well-planned diet, 

cannot assure sound health, and cannot be depended upon to.assist in 
providing, building or deniopine extra endurance, strength, stamina, 
health, energy, or muscles, nor will it constitute an all-round strength- 
ening food. 
CONCLUSION 


The foregoing acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondent, The Wander Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of Ovaltine, or any product of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails, or (6) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or through inference: 

(a) That the consumption of Ovaltine will reduce the emptying 
time of the stomach after a starchy meal, or will thereby induce 
hunger. 

(6) That the use of Ovaltine, by those who are under par, run- 
down, thin, weak, exhausted, pale, listless, tired, fatigued, nervous, 
underweight, or lacking in energy or strength, or whose appetites 
are impaired, will correct such conditions or other symptoms of nutri- 
tional deficiencies unless such representations are limited to those 
cases in which such conditions are due to the milder forms of nutri- 
tional deficiencies where the prolonged and continued use of said 
product as a food supplement in the quantities recommended may 
tend to overcome such conditions. Nothing contained herein shall 
be deemed to permit respondent to represent that the use of Ovaltine 
will correct clear-cut deficiency disease states such as, but not limited 
to, beri-beri, pellagra, or scurvy. 

(c) That three out of four or any other specific portion of the 
people of this country are so deficient in vitamins and minerals that 
they have developed such symptoms as being under par, run-down, 
thin, weak, exhausted, pale, listless, tired, fatigued, nervous, or under- 
weight, or lacking in energy and strength or whose appetities are 
impaired, or any other symptoms which arise by reason of lack of 
sufficient vitamins or minerals: Provided, however, That the foregoing 
shall not be construed to prevent. the respondent from using repre- 
sentations accurately reflecting statements made in current documents 
issued by agencies of the United States Government whose functions 
and duties include nutritional studies and surveys bearing upon the 
prevalence among the people of this country of symptoms arising by 
reason of mineral or vitamin deficiency. 


(d) That the use of Ovaltine will correct iron deficiency anemia 
and its resultant symptoms. 
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(e) That Ovaltine will aid in the digestion of milk or starchy 
foods, except to the extent that it may serve to, speed the digestion 
thereof. 

(f) That no other food product on the market contains the same 
variety of nutriments found in Ovaltine. 

(g) That the use of Ovaltine will have any effect in avoiding colds 
or sore throat or will exert any influence upon the severity or duration 
of the common cold or its accompanying sore throat; or that its use 
will have any effect upon the eyesight in excess of preventing night 
blindness resulting from vitamin A deficiency, or preventing narrow- 
ing of the field of vision resulting from vitamin A deficiency. 

(A) That the health of an individual who consumes a well-planned 
or well-balanced diet requires additional vitamins or minerals, such 
as may be found in Ovaltine, or any other food supplement, or that 
Ovaltine, added to such a diet, will assist in providing, building, or 
developing endurance, strength, stamina, energy, or muscles, or act 
as an all-round strengthening food, or increase one’s strength. 

(¢) That by taking Ovaltine before retiring one can be assured of 
feeling fresh, vigorous, vital or buoyant the next morning. 

(j) That the consumption of Ovaltine will give assurance of good 
health. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said Ovaltine, which 
advertisement contains any of the representations prohibited in 
Paragraph 1 hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required 
by said declaratory decision and order of August 16, 1951]. 
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DANIEL HUTTNER, DOING BUSINESS AS SANITARY 
FEATHER CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5874. Complaint, Apr. 23, 1951—Decision, Aug. 16, 1951 


Where an individual engaged in the interstate sale and distribution of pillows— 

Represented that certain pillows were composed entirely of duck down and that 
such down was new and unused material, through such statements on the 
labels attached thereto as “All New Material Consisting of Duck Down” or 
“All New Material Consisting of Imported Duck Down” ; 

The facts being that four pillows thus labeled were found to contain only 70.5, 
72.2, 69.1, and 61.6 percent duck down, respectively, with the balance con- 
sisting of duck feathers and feather fiber, and to consist also in substantial 
part of used or secondhand feathers as distinguished from new and unused 
ones; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to its products and thereby induce purchase 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Before M7. William L. Pack, trial examiner. 
Mr. Russell T. Porter for the Commission. 
Loesch, Scofield & Burke, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Daniel Huttner, an 
individual doing business as Sanitary Feather Co., hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

PaRaGRaPH 1. Respondent Daniel Huttner, is an individual doing 
business as Sanitary Feather Co., with his office and principal place of 
business located at 5034 South State Street, Chicago, Ill. 

Par. 2. Respondent is now, and for several years last past, has 
engaged in the sale of pillows to dealers for resale to the public. 

Respondent causes and has caused his said pillows when sold to be 
shipped from his place of business in the State of Illinois to dealers 
located in various other States of the United States and maintains, 
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and at all times mentioned herein has maintained, a course of trade 
in his said pillows, in commerce, among and between the several 
States of the United States. His business in such trade has been 
and. is substantial. 

Par. 3. In the course and conduct of his business, respondent causes 
labels to be attached to his pillows purporting to state and set out 
the composition and nature of the fillings of said pillows. Typical, 
but not all inclusive of these labels are the following: 

ALL NEW MATERIAL CONSISTING OF 
IMPORTED DUCK DOWN 
ALL NEW MATERIAL CONSISTING OF 
DUCK DOWN 

Par. 4. By means of the statements appearing on the labels of his 
said pillows, respondent represented that the fillings of the pillows 
labeled “All new material consisting of imported duck down” and the 
pillows labeled “All new material consisting of duck down” were com- 
posed entirely of new duck down, the undercoating of a waterfowl. 

Par. 5. The aforesaid statements are false, misleading, and decep- 
tive. In truth and in fact the fillings of two pillows labeled “All new 
material consisting of imported duck down” were not composed en- 
tirely of new duck down but on the contrary contained approximately 
15 and 14 percent feathers, respectively, substantial amounts of which 
were second-hand, and approximately 13 and 17 percent fiber, respec- 
tively. The fillings of two pillows labeled “All new material con- 
sisting of duck down” were not composed entirely of new duck down 
but on the contrary contained approximately 13 and 22 percent duck 
feathers, respectively, substantial amounts of which were second-hand, 
and approximately 26 and 8 percent fiber, respectively. 

Par. 6. By attaching the false, misleading, and deceptive labels to 
his pillows, respondent placed in the hands of dealers means and in- 
strumentalities by and through which they may mislead the purchas- 
ing public as to the content of said pillows. 

Par. 7. The use by the respondent of the false, misleading, and 
deceptive labels have had and now have the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
as to the content of his said pillows and to induce a substantial por- 
tion of the purchasing public to purchase respondent’s said pillows 
because of such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of Commission and Order 
to File Report of Compliance,” dated August 16, 1951, the initial 
decision in the instant matter of trial examiner William L. Pack, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 23, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. Thereafter a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts execu- 
ted by counsel supporting the complaint and counsel for respondent 
might be taken as the facts in this proceeding and in lieu of evidence 

_in support of and in opposition to the charges stated in the complaint, 
and that such statement of facts might serve as the basis for findings 
as to the facts and conclusion based thereon and an order disposing 
of the proceeding. While counsel for respondent reserved in the stip- 
ulation the right to file proposed findings and conclusions and to 
argue the matter orally before the trial examiner, such reservations 
were subsequently waived. The stipulation further provided that 
upon appeal to or review by the Commission such stipulation might 
be set aside by the Commission and this matter remanded for further 
proceedings under the complaint. ‘Thereafter the proceeding regu- 
larly came on for final consideration by the trial examiner upon the 
complaint (no answer having been filed by respondent) and stipula- 
tion, the stipulation having been approved by the trial examiner, 
who, after duly considering the record herein, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. The respondent, Daniel Huttner is an individual 
doing business under the name Sanitary Feather Co., with his office 


and principal place of business located at 5034 South State Street, 
Chicago, Ill. 
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Par. 2. Respondent is now, and for several years last past has 
been engaged in the sale of pillows, the pillows being sold to dealers 
for resale to the public. Respondent causes and has caused his pil- 
lows, when sold, to be shipped from his place of business in the 
State of Illinois to purchasers in various other States of the United 
States. Respondent maintains and has maintained a course of trade 
in his pillows in commerce among and between the various States of 
the United States. 

Par. 3. In the course and conduct of his business respondent at- 
taches to his pillows labels purporting to state or set forth the materials 
of which such pillows are made. In some instances such labels have 
been inaccurate and misleading. Labels attached to certain pillows 
read “All New Material Consisting of Duck Down” or “All New 
Material Consisting of Imported Duck Down,” thereby representing 
that such pillows were composed entirely of duck down, the under- 
coating of ducks, and that such down was new and unused material. 
Of four pillows so labeled one was found to contain only 61.6 percent 
duck down, 8.2 percent duck feathers, and approximately 26 percent. 
feather fiber. Another contained only 70.5 percent duck down, 17.8 
percent duck feathers, and 7.5 percent feather fiber. A third con- 
tained only 72.2 percent duck down, 11 percent duck feathers, and 
approximately 13 percent feather fiber. And the fourth contained 
only 69.1 percent duck down, 10.1 percent duck feathers, and approxi- 
mately 17 percent feather fiber. Moreover, in each of these instances 
the feather content consisted in substantial part of used or second-hand 
feathers as distinguished from new and unused feathers. 

Par. 4. The acts and practices of respondent as set forth above 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondent’s prod- 
ucts, and the tendency and capacity to cause such portion of the public 
to purchase respondent’s products as a result of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as hereinabove set out 
are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Daniel Huttner individually and 
trading under the name Sanitary Feather Co. or trading under any 
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other name, and his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of pillows in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: | 

1. Misrepresenting in any manner or by any means, directly or by 
implication, the materials of which respondent’s pillows are made. 

2, Representing as composed of new material any pillow which 
is in fact composed in whole or in part of used or second-hand material. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is order, That the respondent herein shall, within 60 days after 
service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with the order to cease and desist [as required by said 
declaratory decision and order of August 16, 1951]. 
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H. T. POINDEXTER & SONS MERCHANDISE CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5875. Oomplaint, Apr. 23, 1951—Decision, Aug. 16, 1951 


Where a corporation engaged in the introduction into commerce, and in the 
offer, sale and distribution therein, of “wool products” as defined in the 
Wool Products Labeling Act of 1939— 

Misbranded certain of said products in that, labeled as 100 percent wool, they 
contained no “wool” as defined in said act, but were composed, exclusive of 
ornamentation not exceeding 5 percent of their total fiber weight, of 
“reprocessed wool’; their constituent fibers and the percentages thereof 
were not shown on the tags or labels thereon, as required, since composed, 
as above noted, wholly of “reprocessed wool’; and constituent fibers of 
interlinings were not separately set, forth upon the tags or labels attached 
thereto: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act and the rules and regulations 
promulgated thereunder, and were to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 

While the complaint also charged that respondent removed from certain wool 
products, theretofore delivered to it, tags or labels purporting to contain 
the information required by said Wool Products Labeling Act, with intent 
to violate the provisions of the Act, and the stipulation established the 
fact of removal of the labels, it did not establish the element of intent, 
which was negatived by affidavits executed by certain of respondent’s 
employees; and intent being an essential element where removal of labels 
is charged, it was concluded that said charge in the complaint was not 
sustained. 


Before Mr. William L. Pack, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Wm. K. Poindexter, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that H. T. Poindexter & Sons Merchandise 
Co., a corporation hereinafter referred to as respondent, has violated 
the provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 


in that respect as follows: 
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Paracrapu 1. Respondent H. T. Poindexter & Sons Merchandise 
Co. is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Missouri, with its office and prin- 
cipal place of business located at 801 Broadway, Kansas City, Mo. 

Par. 2. Subsequent to September 1, 1949, respondent has introduced 
into commerce and offered for sale, sold and distributed in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
wool products as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of said act and the rules and regulations promul- 
gated thereunder in that they were falsely and deceptively labeled 
with respect to the character and amount of their constituent fibers 
as 100 percent wool, whereas in truth and in fact said products con- 
tained no “wool” as the term is defined in said act, but were composed, 
exclusive of ornamentation not exceeding 5 per centum of their total 
fiber weight, of “reprocessed wool” as the term is defined in said act. 
The said wool products so labeled were further misbranded in that 
their constituent fibers and the percentages thereof were not shown on 
the tags or labels thereon as required by said act, in the manner and 
form required by the said rules and regulations, since in truth and in 
fact said products were composed, exclusive of ornamentation, wholly 
of “reprocessed wool” as that term is defined in said act. 

Certain of said wool products were misbranded in that the con- 
stituent fibers of their interlinings and the percentages thereof were 
not separately set forth in the manner and form required by said rules 
and regulations upon the tags or labels attached thereto. 

Par. 4. Wool products when received by respondent at its place 
of business had affixed thereto stamps, tags, labels, or other means of 
identification purporting to contain the information required by the 
Wool Products Labeling Act of 1939. After said wool products were 
delivered to the respondent and before they were offered for sale or 
sold by respondent to retail stores, said respondent caused and par- 
ticipated in the removal thereof with intent to violate the provisions 
of the Wool Products Labeling Act of 1939. 

Par. 5. The aforesaid acts and practices and methods of the re- 
spondent as herein alleged were in violation of sections 8, 4, and 5 of 
the Wool Products Labeling Act of 1939, and rules 2, 3, and 24 of the 
rules and regulations promulgated thereunder and constituted unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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DEcISION OF THE ComMISSsION 


Pursuant to Rule XXII of the Commission’s rules of practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated August 16, 1951, the 
initial decision in the instant matter of trial examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
on April 238, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondent, H. T. Poindexter & Sons Mer- 
chandise Co., a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of those acts. After the filing by respondent of its answer to 
the complaint, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts executed by counsel sup- 
porting the complaint and counsel for respondent might be taken 
as the facts in this proceeding and in lieu of evidence in support 
of and in opposition to the charges stated in the complaint, and that 
such statement of facts might serve as the basis for findings as to 
the facts and conclusion based thereon and an order disposing of 
the proceeding, without presentation of proposed findings and con- 
clusions or oral argument. The stipulation further provided that 
upon appeal to or review by the Commission such stipulation might 
be set aside by the Commission and this matter remanded for further 
proceedings under the complaint. Thereafter, the proceeding regu- 
larly came on for final consideration by the trial examiner upon the 
complaint, answer, and stipulation (together with certain affidavits 
attached thereto), the stipulation having been approved by the trial 
examiner, who, after duly considering the record herein, finds that 
this proceeding is in the interest of the public and makes the follow- 
ing findings as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, H. T. Poindexter & Sons Merchan- 
dise Co., is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Missouri, with its office and 
principal place of business located at 801 Broadway, Kansas City, Mo. 
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Par. 2. Subsequent to September 1, 1949, respondent has introduced 
into commerce and offered for sale, sold, and distributed in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of such wool products were misbranded within the 
intent and meaning of said act and the rules and regulations promul- 
gated thereunder, in that they were mislabeled with respect to the 
character and amount of their constituent fibers as 100 percent wool, 
whereas in truth and in fact said products contained no “wool” as the 
term is defined in said act, but were composed, exclusive of ornamenta- 
tion not exceeding 5 per centum of their total fiber weight, of “reproc- 
essed wool” as the term is defined in said act. The said wool products 
so labeled were further misbranded in that their constituent fibers and 
the percentages thereof were not shown on the tags or labels thereon 
as required by said act, in the manner and form required by the said 
rules and regulations, since in truth and in fact said products were 
composed, exclusive of ornamentation, wholly of “reprocessed wool” 
as that term is defined in said act. 

Certain of such wool products were misbranded in that the constit- 
uent fibers of their interlinings and the percentages thereof were not 
separately set forth in the manner and form required by said rules and 
regulations upon the tags or labels attached thereto. 

Par. 4. The complaint also charges that respondent has removed 
from certain wool products, theretofore delivered to it, tags or labels 
purporting to contain the information required by the Wool Products 
Labeling Act of 1939, such removal, according to the complaint, being 
with intent to violate the provisions of the act. While the stipulation 
establishes the fact of removal of the labels, the stipulation, in the 
examiner’s opinion, fails to establish the element of intent, and affi- 
davits executed by certain of respondent’s employees negative the 
charge of intent. It is the examiner’s understanding that where re- 
moval of labels is charged, intent is an essential element, and it is 
therefore concluded that this charge in the complaint has not been 
sustained. 


CONCLUSION 


The acts and practices of the respondent, as set out in paragraph 3, 
were in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder, and were to the prej- 
udice of the public and constituted unfair and deceptive acts and 


practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER 


It is ordered, That the respondent, H. T. Poindexter & Sons Mer- 
chandise Co., a corporation, and its officers, representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the introduction into commerce or the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in the 
aforesaid acts, of wool products, as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain or in any way are represented as contain- 
ing “wool,” “reprocessed wool,” or “reused wool,” as those terms are 
defined in said act, do forthwith cease and desist from misbranding 
such products: 

1. By using the unqualified word “wool” to designate or describe 
the constituent fibers of any product when such fibers are not, in 
fact, wool as defined in the Wool Products Labeling Act of 1939. 

2. By failing to affix securely to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 per centum or more, and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

Provided, that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (0) of section 3 of the Wool Products Labeling Act of 1939: 
and provided further, That nothing contained in this order shall 
be construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within 60 days: 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it. 
has complied with the order to cease and desist [as required by said. 
declaratory decision and order of August 16, 1951]. 


213840—54_16 
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DEKLE BROKERAGE CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5880. Complaint, May 7, 1951—Decision, Aug. 16, 1951 


Where a corporation, and its president and stockholder, who was responsible 
for its acts and practices, engaged as a broker of fruits and vegetables, and 
ag a jobber and wholesaler thereof in the purchase of such produce from 
vendors in other states and in its sales to wholesalers and retailers— 

Received and accepted from such vendors commissions, brokerage or other 
compensation, of allowances or discounts in lieu thereof, in connection with 
purchases of produce made on respondent’s own account, as jobber and whole- 
saler, in purchasing in their own name and for shipment to their places of 
business for resale: 

Held, That said respondents in receiving and accepting brokerage fees, etc., from 
sellers under the circumstances set forth, violated the provisions of subsec- 
tion (¢c) of section 2 of the Clayton Act as amended. 

Before Mr. Frank Hier, trial examiner. 
Mr. Peter J. Dias and Mr. Richard E. Ely for the Commission. 


Howell & Johnston, of Mobile, Ala., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent, named in the caption hereof, and hereinafter more 
particularly designated and described, have been and are now violat- 
ing the provisions of subsection (c) of section 2 of the Clayton Act 
(U.S. C. Title 15, sec. 13) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint stating its charges 
with respect thereto as follows: 

ParacraPH 1. Respondent Dekle Brokerage Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of Alabama, 
with its principal office and place of business located at 600 North 
oe Street, Mobile, Ala., and with a branch office located in Jackson, 

iss. 

Respondent Arthur U. Dekle is an individual with principal office 
and place of business located at 600 North Water Street, Mobile, Ala. 
He is a stockholder in and president of respondent Dekle Brokerage 
Co., Inc. As such, he directs, controls and is responsible for the 
acts and practices of said corporate respondent which are hereinafter 
alleged. 

Par. 2. Respondents are now and for several years have been en- 
gaged in business as a broker of fruits and vegetables, hereinafter 
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referred to as produce, and as a jobber and wholesaler of produce, 
selling said produce to both wholesalers and retailers. 

In the course and conduct of their business as a jobber and whole- 
saler of produce, respondents are and have been engaged in commerce, 
as commerce is defined in the Clayton Act as amended by the Robinson- 
Patman Act, purchasing such produce from vendors whose places of 
business are located in States other than Alabama or Mississippi, and 
causing it to be shipped to their places of business within the States 
of Alabama or Mississippi or both. 

Par. 3. In the course and conduct of said jobbing and wholesaling 
business in commerce, said vendors pay or grant to respondents and 
respondents receive or accept commissions, brokerage, or other com- 
pensation, or allowances or discounts in lieu thereof, in connection 
with said purchases of produce made on their own account. 

Par. 4. Among the circumstances under which respondents receive 
or accept the commissions, brokerage, or other compensation, or allow- 
ances or discounts in lieu thereof alleged in paragraph 3, are those 
existing in the normal course and conduct of their business as a job- 
ber and wholesaler in making said purchases of produce from said 
vendors for resale to wholesalers and retailers. 

Such circumstances are that respondents transmit purchase orders 
directly to said vendors, naming themselves as purchasers. Said 
vendors, at respondents’ request, ship said produce so ordered directly 
to respondents’ places of business in Mobile, Ala., or Jackson, Miss., 
or both. Said vendors invoice respondents for said produce at the 
gross price agreed upon less an amount designated as brokerage, and 
the net amount of said invoices is paid by respondents to said vendors. 
Said produce so purchased is resold by respondents to wholesalers or 
retailers at prices satisfactory to respondents. 

Par. 5. Illustrative of respondents’ acts and practices, alleged in 
paragraph 4, was their purchase in the name of Dekle Brokerage Co., 
in or about July 1949, of a carload of grapes from a vendor in Cali- 
fornia. Said grapes were shipped at respondents’ request to Jackson, 
Miss., for partial unloading and thence to Mobile, Ala., as final 
destination. 

At the request of said vendor, respondents informed him that their 
brokerage fee was $40 which amount said vendor deducted from the 
gross price on the invoice sent to respondents. Respondents paid the 
net amount of said invoice. 

Respondents resold said grapes to wholesale or retail purchasers 
in comparatively small quantities for their own account. 

Par. 6. The acts and practices of the respondents as above alleged 
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violate subsection (c) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act (U.S. C. Title 15, sec. 13). 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s rules of practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 16, 1951, the 
initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act (15 U. S. C. 18), the Federal Trade Commis- 
sion, on May 7, 1951, issued and subsequently served its complaint 
in this proceeding upon Dekle Brokerage Co., Inc., a corporation, 
and Arthur U. Dekle, individually and as president thereof, charging 
them with violation of subsection (c) of section 2 of said act as 
amended. On June 26, 1951, respondents filed their answer thereto, 
wherein they admitted all the material allegations of fact set forth 
in said complaint, waived further notice and consented to the entry 
of an order to cease and desist from the violations charged in the 
complaint. Thereafter, the proceeding regularly came on for final 
consideration by the above-named trial examiner theretofore duly 
designated by the Commission upon said complaint and answer there- 
to, and said trial examiner having duly considered the record herein, 
makes the following findings as to the facts, conclusion drawn there- 
from, and order. 

FINDINGS AS TO THE FACTS 


Paracrarny 1, Respondent Dekle Brokerage Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of Alabama, 
with its principal office and place of business located at 600 North 
Se Street, Mobile, Ala., and with a branch office located in J ackson, 

iss. 

Respondent Arthur U. Dekle is an individual with principal office 
and place of business located at 600 North Water Street, Mobile,. 
Ala. He is a stockholder in and president of respondent Dekle Bro- 
kerage Co., Inc. As such, he directs, controls and is responsible for 
the acts and practices of said corporate respondent which are here- 
inafter alleged. 

Par, 2. Respondents are now and for several years have been 
engaged in business as a broker of fruits and vegetables, hereinafter 
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referred to as produce, and as a jobber and wholesaler of produce, 
selling said produce to both wholesalers and retailers. 

In the course and conduct of their business as a jobber and whole- 
saler of produce, respondents are and have been engaged in commerce, 
as commerce is defined in the Clayton Act as amended by the Robinson- 
Patman Act, purchasing such produce from vendors whose places of 
business are located in States other than Alabama or Mississippi, and 
causing it to be shipped to their places of business within the States 
of Alabama or Mississippi or both. 

Par. 3. In the course and conduct of said jobbing and wholesaling 
business in commerce, said vendors pay or grant to respondents and 
respondents receive or accept commisions, brokerage, or other compen- 
sation, or allowances or discounts in lieu thereof, in connection with 
said purchases of produce made on their own account. 

Par. 4. Among the circumstances under which respondents receive 
or accept the commisions, brokerage, or other compensation, or allow- 
ances or discounts in lieu thereof found in paragraph 3, are those 
existing in the normal course and conduct of their business as a jobber 
and wholesaler in making said purchases of produce from said vendors 
for resale to wholesalers and retailers. 

Such circumstances are that respondents transmit purchase orders 
directly to said vendors, naming themselves as purchasers. Said 
vendors, at respondents’ request, ship said produce so ordered directly 
to respondents’ places of business in Mobile, Ala., or Jackson, Miss., 
or both. Said vendors invoice respondents for said produce at the 
gross price agreed upon less an amount designated as brokerage, and 
the net amount of said invoices is paid by respondents to said vendors. 
Said produce so purchased is resold by respondents to wholesalers 
or retailers at prices satisfactory to respondents. 

Par. 5. Illustrative of respondents’ acts and practices, found in 
paragraph 4, was their purchase in the name of the Dekle Brokerage 
Co., in or about July 1949, of a carload of grapes from a vendor in 
California. Said grapes were shipped at respondents’ request to 
Jackson, Miss., for partial unloading and thence to Mobile, Ala., as 
final destination. 

At the request of said vendor, respondents informed him that their 
brokerage fee was $40 which amount said vendor deducted from the 
gross price on the invoice sent to respondents. Respondents paid the 
net amount of said invoice. 

Respondents resold said grapes to wholesale or retail purchasers in 
comparatively small quantities for their own account. 
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CONCLUSION 


In receiving and accepting brokerage fees or commissions, and allow- 
ances or discounts in lieu thereof, from sellers upon purchases of 
merchandise in the manner and under the circumstances as herein- 
above found, respondents have violated the provisions of subsection 
(c) of section 2 of the Clayton Act as amended. 


ORDER 


It is ordered, That Dekle Brokerage Co., Inc., a corporation, and 
its officers, and Arthur U. Dekle, individually and as president of 
Dekle Brokerage Co., Inc., and their respective representatives, agents, 
and employees, directly or through any corporate or other device in 
connection with the purchase of fruits, vegetables, and other produce 
in commerce, as “commerce” is defined in the Clayton Act as amended, 
do forthwith cease and desist from receiving or accepting, directly 
or indirectly, anything of value as a commission, brokerage, or other 
compensation, or any allowance or discount in lieu thereof, from any 
seller on or in connection with purchases made from such seller— 

(a) When such purchases are made for respondents’ own ac- 
count, or 

(6) When such purchases are made as agent or buying representa- 
tive of the purchaser, or 

(c) When, in making such purchases, respondents are acting in 
fact for or in behalf of, or are subject to the direct or indirect control 
of, the purchaser. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of August 16, 1951]. 
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HAUPTMAN FEATHER COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5832. Complaint, Dec. 8, 1950—Decision, Aug. 17, 1951 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of pillows— 

Misrepresented the materials of which their pillows were made through attach- 
ing thereto labels which represented said materials, respectively, as “50 
percent White Goose Down, 50 percent White Goose Feathers” ; as “Down”; 
as “25 percent Duck Down, 75 percent Duck Feathers”; and as “50 percent 
Down, 50 percent Duck Feathers” ; 

The facts being that the first pillow contained only 33.9 percent white goose 
down, 47 percent white goose feathers and other materials; that labeled 
‘Down” contained only 43.2, instead of 100 percent thereof, the third con- 
tained 10 percent duck down, 78.5 percent duck feathers and other materials; 
and the fourth contained only 25.4 percent down and 57 percent feathers ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to their products and thereby cause it to 
purchase the same: 

Held, That such act and practices, under the circumstances set forth, were all 
to the prejudice of the public,and constituted unfair and deceptive acts and 
practices in commerce. 


Before Ur. William L. Pack, trial examiner. 
Mr. Russell T. Porter for the Commission. 
Mr. Harry Heller, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Hauptman Feather 
Co., Inc., a corporation, and Mitchell Hauptman, Abraham Hauptman, 
and Jean Rabinowitz, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Hauptman Feather Co., Inc., is a cor- 
poration organized and doing business under the laws of the State of 
New York, with its office and principal place of business at 73-75 
Wallabout Street, Brooklyn, N. Y. Respondents Mitchell Hauptman, 
Abraham Hauptman, and Jean Rabinowitz are the president, secre- 


‘ 
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tary, and treasurer, respectively, of said corporate respondent. Said 
individual respondents have at all times mentioned herein dominated, 
directed, and controlled and now dominate, direct, and control the 
policies, affairs, and activities of corporate respondent. The addresses 
of the individual respondents are the same as that of the corporate 
respondent. 

Par. 2. Respondents are now, and for several years last past, have 
been engaged in the sale of pillows to dealers for resale to the public. 

Respondents caused and have caused their said pillows when sold 
to be shipped from their place of business in the State of New York 
to dealers in various other States of the United States and maintain, 
and at all times mentioned herein have maintained, a course of trade 
in their said pillows, in commerce, among and between the several 
States of the United States. Their business in such trade has been 
and is substantial. 

Par. 3. In the course and conduct of their business respondents cause 
labels to be attached to their pillows purporting to state and set out the 
composition of the filling of said pillows. Typical, but not all 
inclusive of these labels, are the following: 

‘50% White Goose Down—50% White Goose Feathers,” said pillow being 
designated as ‘“Madison”. 

“Down,” said pillow being designated as “Imperial”. 

“25% Down—75% Duck Feathers,” said pillow being designated as “Style #D”, 

“50% Down—50% Duck Feathers,” said pillow being designated as “Style #0”. 

Par. 4. By means of the statements appearing on the labels of said 
pillows, respondents represented that the filling of the pillow desig- 
nated “Madison” was composed of 50 percent white goose down, the 
undercoating of a waterfowl, and 50 percent white goose feathers; 
that the filling of the pillow designated “Imperial” was composed 
entirely of down, the undercoating of waterfowl; that the filling of 
the pillow designated “Style #D,” was composed of 25 percent down, 
the undercoating of waterfowl, and 75 percent duck feathers; and that 
the filling of the pillow designated as “Style ++C” was composed of 
50 percent down, the undercoating of waterfowl, and 50 percent duck 
feathers. 

Par. 5. The statements appearing on the labels, as aforesaid, are 
false, misleading, and deceptive. In truth and in fact, the filling of 
the pillow designated as “Madison” consisted of 33.9 percent white 
goose down, 54.7 percent goose feathers, 6.8 percent feather fiber, and 
the balance of other materials. The filling of the pillow designated 
as “Imperial” was composed of 33.6 percent duck feathers, 43.2 per- 
cent down, and 23.2 percent feather fiber. The filling of the pulow 
designated as “Style +#D” contained 11.5 percent feather fiber in addi- 
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tion to down and duck feathers and the filling of the pillow designated 
as “Style #C” contained 25.4 percent down, 57 percent duck feathers, 
and 17.6 percent feather fiber. 

Par. 6. By attaching false, misleading and deceptive labels to their 
pillows, respondents placed in the hands of dealers, means and instru- 
mentalities by and through which they may mislead the purchasing 
public as to the content of said pillows. 

Par. 7. The use by the respondents of the false, misleading and 
deceptive statements on the labels of their said products had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public as to the content of their said pillows, 
and to induce a substantial portion of the purchasing public to pur- 
chase their pillows because of the erroneous belief engendered by such 
statements. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 17, 1951, the 
initial decision in the instant matter of trial examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 8, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing by respondents of their answer 
to the complaint, a stipulation was entered into whereby it was stipu- 
lated and agreed that a statement of facts executed by counsel sup- 
porting the complaint and counsel for respondents might be taken as 
the facts in this proceeding and in lieu of evidence in support of and in 
opposition to the charges stated in the complaint, and that such state- 
ment of facts might serve as the basis for findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding. 
While counsel for respondents reserved in the stipulation the right 
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to file proposed findings and conclusions and to argue the matter 
orally before the trial examiner, such reservations were subsequently 
waived. The stipulation further provided that upon appeal to or 
review by the Commission such stipulation might be set aside by the 
Commission and this matter remanded for further proceedings under 
the complaint. Thereafter the proceeding regularly came on for 
final consideration by the trial examiner upon the complaint, answer, 
and stipulation, the stipulation having been approved by the trial 
examiner, who, after duly considering the record herein, finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Hauptman Feather Co., Inc., is a cor- 
poration organized and doing business under the laws of the State of 
New York, with its office and principal place of business located at 
73-75 Wallabout Street, Brooklyn, N. Y. Respondents Mitchell 
Hauptman, Abraham Hauptman, and Jean Rabinowitz are president, 
secretary, and treasurer, respectively, of respondent corporation. The 
individual respondents dominate, direct, and control the policies, 
affairs, and activities of the corporation. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the sale of pillows, the pillows being sold to dealers 
for resale to the public. Respondents cause and have caused their 
pillows, when sold, to be shipped from their place of business in the 
State of New York to purchasers in various other States of the United 
States. Respondents maintain and have maintained a course of trade 
in their pillows in commerce among and between the various States 
of the United States. 

Par. 3. In the course and conduct of their business respondents 
attach to their pillows labels purporting to state or set forth the 
materials of which such pillows are made. In some instances such 
labels have been inaccurate and misleading. In one instance a pillow 
labeled “50% White Goose Down, 50% White Goose Feathers” 
actually contained only 33.9 percent white goose down and 47 percent 
white goose feathers, the remaining content being other materials. 
In another instance the label on a pillow read simply “Down,” thereby 
representing that such pillow was composed entirely of down, the 
undercoating of waterfowl, whereas the pillow actually contained 
only 43.2 percent down, the remaining content being duck feathers 
and other materials. In a third instance a pillow labeled “25% 
Duck Down, 75% Duck Feathers” contained only 10 percent duck 
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down and 78.5 percent duck feathers, the remaining content being other 
materials. In a fourth instance a pillow labeled “50%. Down, 50% 
Duck Feathers” contained only 25.4 percent down and 57 percent 
duck feathers, together with certain other materials. 

Par. 4. The acts and practices of respondents as set forth above 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondents’ products, 
and the tendency and capacity to cause such portion of the public 
to purchase respondents’ products as a result of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Hauptman Feather Co., Inc., 
@ corporation, and its officers, and Mitchell Hauptman, Abraham 
Hauptman, and Jean Rabinowitz, individually and as officers of 
said corporation, and respondents’ representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of pillows 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Misrepresenting in any manner or by any means, directly or by 
implication, the materials of which respondents’ pillows are made. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of August 17, 1951]. 
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In THe Marrer oF 


CLAY SEWER PIPE ASSOCIATION, INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936; AND OF SEC. 5 OF AN 
ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5484. Complaint, Feb. 14, 1947—Decision, Aug. 20, 1951 


Where an association of 12 manufacturers of vitrified clay sewer pipe, provided 
its members with a freight rate service and other assistance in the fur- 
therance of their common plan to eliminate competition in the sale and 
distribution of their product between and among themselves; and said 
members and 5 other manufacturers, together operating about 25 plants 
in Michigan, Ohio, and Pennsylvania; in competition with one another 
except as below set forth— 

Unlawfully cooperated among themselves in adopting and continuing @ 

planned common course of action, whereby competition in the sale and 

distribution of their product was restrained and prevented; and pursuant 
thereto— 

(1) By combination fixed and maintained prices for vitrified clay sewer pipe 
and fittings; 

(2) In combination composed and announced prices for said products at all 
destinations at which they sold, through use of their basic “Eastern” or 
“Standard” Price List, and through a freight rate compilation showing 
certain rates from Akron to destinations in their trade areas; and the 
practice of announcing prices at any given destination in terms of per- 
centage discounts from said basic list on the basis of the carload freight 
rate to the zone in which destination was located ; 

(3) By combination established and maintained uniform terms and conditions 
of sale to dealers and the allocation of sales between themselves and 
dealers; and 

(4) By combination established and maintained a list of jobbers and the 
terms and conditions of sale thereto, and allocated sales between them- 
selves and jobbers; and 

Where the aforesaid members—— 

(b) By combination maintained and used said association as a medium for 
promoting, aiding and rendering more effective such concerted efforts to 
suppress and eliminate competition; and 

Where said various manufacturers— 

(c) By combination contributed to the accomplishment and effectiveness of 
the aforesaid acts and results in that they— 

(1) Made simultaneous use, by two or more of them, of a zoning method of 
computing, formulating, and using delivered price quotations; and 

(2) Discriminated in price between or among their respective customers by 
Systematically charging and accepting prices which differed by the amounts 


necessary to produce delivered costs identical with those available from 
other respondent manufacturers ; 


(a 


~— 
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Inherent effects of which concerted methods and practices, included— 
1. Substantial lessening of competition among respondents; and 
2. Unfair and oppressive discrimination in price among respondents’ 
customers: 

Held, That said alleged acts, practices, and methods had a dangerous tendency 
to and did suppress and eliminate competition between and among re- 
spondents in the manufacture, and in the sale and distribution in ecommerce 
of vitrified clay sewer pipe, and tended to and did unreasonably restrain 
such commerce; and constituted unfair methods of competition and unfair 
acts and practices in commerce. 

Before Mr. W. W. Sheppard and Mr. Frank Hier, trial examiners. 

Mr. Lynn C. Paulson, Mr. Rice EF. Schrimsher, Mr. Elmer F. 
Bennett, and Mr. J. J. Gercke for the Commission. 

Johnston, Thompson, Raymond & Mayer, of Chicago, Ill., for 
respondents. 

Respondents were also represented as follows: 

Thompson, Hine & Flory, of Cleveland, Ohio, for American Vitri- 
fied Products Co. 

Driscoll, Gregory & Coppolo, of St. Mary’s, Pa., for The Brockway 
Clay Co. and St. Mary’s Sewer Pipe Co. 

Mr. Charles T. Greenlee, of Uhrichsville, Ohio, for The Clay City 
Pipe Co. 

Mr. Paul H. Torbet, of Cleveland, Ohio, for Dennison Sewer Pipe 
Corp., The Junction City Clay Co., and Stillwater Clay Products Co. 

Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., for 
The Evans Pipe Co. (the estate of T. T. Evans and the estate of 
Eugene Evans, copartners). 

Mr. R. FE. Ashe, of Kittanning, Pa., for Graff-Kittanning Clay 
Products Co. 

Frost & Jacobs, of Cincinnati, Ohio, for The Logan Clay Products 
Co. 

Englehart & Larimer, of Ebensburg, Pa., for Pattan Clay Manu- 
facturing Co. 

Slabaugh, Guinther, Jeter & Pflueger, of Akron, Ohio, for The 
Robinson Clay Products Co. 

Mr. P. F. Reed and Mr. J. P. Reed, of Uhrichsville, Ohio, for The 
Ross Clay Products Co. 

Knepper, White & Dempsey, of Columbus, Ohio, and Mr. John W. 
Porter, of Steubenville, Ohio, for The Stratton Fire Clay Co. and 
Superior Clay Corp. 

McAfee, Grossman, Taplin, Hanning, Newcomer & Hazlett, of 
Cleveland, Ohio, for Universal Sewer Pipe Corp. 
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This complaint is filed to obtain relief from respondents’ activities 
because of their violations, jointly and severally, as hereinafter al- 
leged in Count I herein, of section 5 of an act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties; and for other purposes,” commonly referred to as the 
Federal Trade Commission Act, as approved September 26, 1914, 
and amended March 21, 1938 (38 Stat. 717; 15 U. S. C. A. sec. 41; 52 
Stat. 111), and because of their violations, as alleged in Count IT 
herein, of section 2 (a) of an act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” commonly referred to as the Clayton Act, 
as approved October 15, 1914, and amended June 19, 1938 (38 Stat. 
730; 15 U. S.C. A. sec. 12, 49 Stat. 1526; 15 U.S. C. A. sec. 13, as 
amended). 


Count I 
THE CHARGE UNDER THE FEDERAL TRADE COMMISSION ACT 


ParacrarH 1. Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested in it by said 
act, the Federal Trade Commission, having reason to believe that the 
parties named in the caption hereof, and more particularly described 
and referred to hereinafter as respondents, have violated the provi- 
sions of section 5 of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 


DESCRIPTION OF RESPONDENTS 


Par. 2. Respondent Clay Sewer Pipe Association, Inc., is an Ohio 
corporation with its office and principal place of business located in 
the AIU Building, Columbus, Ohio. 

American Vitrified Products Co. is a New Jersey corporation with 
its office and principal place of business at 1500 Union Commerce 
Building, Cleveland 14, Ohio. 

The Brockway Clay Co. is a Delaware corporation with its office and 
principal place of business at Brockway, Pa. 

The Clay City Pipe Co. is an Ohio corporation with its office and 
principal place of business at Uhrichsville, Ohio. 

Dennison Sewer Pipe Corp. is an Ohio corporation with its office 


and principal place of business at 3334 Prospect Avenue, Cleveland 
15, Ohio. 
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_ The Evans Pipe Co. is a copartnership operated by the estate of 
T. 'T. Evans and the estate of Eugene Evans, with its office and prin- 
cipal place of business at Uhrichsville, Ohio. 

Graff-Kittanning Clay Products Co. is a Pennsylvania corporation 
with its office and principal place of business at Worthington, Pa. 

Grand Ledge Clay Products Co. is a Michigan corporation with its 
office and principal place of business at Grand Ledge, Mich. 

The Junction City Clay Co. is an Ohio corporation with its office 
and principal place of business at 3334 Prospect Avenue, Cleveland 
15, Ohio. 

The Kaul Clay Manufacturing Co. is an Ohio corporation with its 
office and principal place of business at Toronto, Ohio. 

The Logan Clay Products Co. is an Ohio corporation with its office 
and principal place of business at Logan, Ohio. 

Patton Clay Manufacturing Co. is a Pennsylvania corporation with 
its office and principal place of business at Patton, Pa. 

The Peerless Clay Manufacturing Co. is an Ohio corporation with 
its office and principal place of business at Port Homer, Ohio (post 
office address, Toronto, R. D. No. 2, Ohio). 

The Robinson Clay Product Co. is a Maine corporation with its 
office and principal place of business at 1100 Second National Bank 
Building, Akron 9, Ohio. 

The Ross Clay Products Co. is an Ohio corporation with its office 
and principal place of business at Uhrichsville, Ohio. 

St. Mary’s Sewer Pipe Co. is a Pennsylvania corporation with its 
office and principal place of business at St. Mary’s Pa. 

Stillwater Clay Products Co. is an Ohio corporation math its office 
and principal place of business at 3334 Prospect Avenue, Cleveland 15, 
Ohio. 

The Stratton Fire Clay Co. is an Ohio corporation with its office and 
principal place of business at Stratton, Ohio. 

Superior Clay Corp. is an Ohio corporation with its office and prin- 
cipal place of business at Uhrichsville, Ohio. 

The Union Clay Manufacturing Co. is an Ohio corporation with its. 
office and principal place of business at Empire, Ohio. 

Universal Sewer Pipe Corp. is an Ohio corporation with its office 
and principal place of business at 1500 Union Commerce Building, 
Cleveland 14, Ohio. 

Par. 3. Respondent Clay Sewer Pipe Association, Inc., hereinafter 
sometimes referred to as the association, is incorporated under the 
laws of the State of Ohio. Respondent, American Vitrified Products 
Co., Universal Sewer Pipe Corp., The Clay City Pipe Co., Dennison 
Sewer Pipe Corp., The Junction City Clay Co., Stillwater Clay Prod- 
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ucts Co., Graff-Kittanning Clay Products Co., Grand Ledge Clay 
Products Co., The Kaul Clay Manufacturing Co., The Logan Clay 
Products Co., The Robinson Clay Product Co., The Ross Clay Prod- 
ucts Co., and Superior Clay Corp. compose its membership. It is an 
instrumentality for furthering the interests of its members. Tt has 
the following standing committees: Traffic, advertising, specifications, 
simplification, public relations, and OPA. In addition to maintain- 
ing a field organization of engineers to study specifications for pro- 
posed construction work and promote the use of clay sewer pipe on 
such projects, the association provides its members with a freight rate 
service and otherwise assists the members in the furtherance of their 
common plan to suppress, hinder, lessen and eliminate competition be- 
tween and among themselves, as hereinafter more fully described. 

Par. 4. Respondents are engaged in the manufacture and sale of 
vitrified sewer pipe and other clay products. Vitrified clay sewer 
pipe is a clay product commonly used for all types of sewers. It is 
an important item in modern building construction and community 
development. Sewer pipe is a heavy commodity and freight costs 
are a substantial part of delivered costs. Respondents operate a 
total of approximately 25 plants in the States of Michigan, Ohio, and 
Pennsylvania. The vitrified clay sewer pipe industry is composed of 
manufacturers located in 23 States, operating a total of 75 plants. 

Par. 5. Respondents, with the exception of respondent association 
and possibly respondent Grand Ledge Clay Product Co. are all doing 
business in interstate commerce. In the course and conduct of their 
respective businesses each respondent member sells and distributes 
vitrified clay sewer pipe manufactured by it to the purchasers thereof 
located in the various States of the United States, and in connection 
with and as a part of said sales, transports or causes to be transported 
said product to said purchasers thereof located in the various States 
of the United States other than the States of origin. The respondents 
are therefore engaged in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 6. Each of the respondent members has been and is in competi- 
tion with one or more of the other respondent members in making 
or seeking to make sales in commerce between and among the various 
States of the United States of vitrified sewer pipe, which they manu- 
facture, except insofar as said competition has been hindered, less- 
ened, restricted, or suppressed by the combination and acts and 
practices engaged in and as hereinafter alleged. 

Par. 7. For more than 5 years last past respondents have done and 
performed, and are now doing and performing, unfair acts and prac- 
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tices, have engaged in and are now engaging in unfair methods of 
competition, in violation of section 5 of the Federal Trade Commission 
Act in that they have acted and are still acting wrongfully and unlaw- 
fully by cooperating between and among themselves in establishing, 
adopting, and continuing a common course of action and agreement, 
resulting in substantial hindrance, frustration, restraint, suppression, 
and prevention of competition in the sale and distribution of vitrified 
sewer pipe in trade and commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid cooperation and common course 
of action, respondents as a part of their said cooperation, common 
course of action and agreement, have formulated, adopted, performed 
and put into effect, among others, the overt acts and used methods, 
systems, practices, and policies listed, described and set forth in the 
immediately succeeding subparagraphs numbered 1 to 5, inclusive, of 
this paragraph 7: 

1. Respondents by combination have fixed and maintained prices. 

2. Respondents in combination, compose and announce prices for 
vitrified clay sewer pipe and allied products at each and all destina- 
tions at which they sell, by using and maintaining, concertedly and 
collusively, a basic price list (known in the trade as the Eastern or 
Standard Price List for vitrified clay sewer pipe and allied products), 
a freight rate compilation showing certain rates from Akron, Ohio, 
to destinations in respondents’ trade area, and the practice of an- 
nouncing prices at any given destination in terms of percentage dis- 
counts from the basic list on the basis of the carload freight rate to 
the freight zone in which the destination is located, as shown in the 
freight rate compilation. 

3. Respondents, by combination, concertedly and collusively estab- 
lish and maintain uniform terms and conditions of sale to dealers, and 
the allocation of sales between themselves and dealers. 

4. Respondents, by combination, concertedly and collusively estab- 
lish and maintain a list of jobbers, the terms and conditions of sale to 
jobbers, and allocate sales between themselves and jobbers. 

5. Members of respondent association as set forth above, by com- 
bination, collectively and concertedly maintain respondent Clay Sewer 
Pipe Association, Inc., and use said association as a medium for pro- 
moting, aiding, and rendering more effective concerted efforts to 
suppress and eliminate competition as described in the preceding sub- 
paragraphs 1, 2, 3, and 4 of this paragraph 7. 

Par. 8. Each of the respondents with the exception of respondent 
association has contributed to the accomplishment and effectiveness 
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of the acts, things and results alleged in the immediately preceding 
paragraph 7 hereof through its— 

(1) Use of a zoning method of computing, formulating, and using 
delivered price quotations when other respondent members simul- 
taneously do likewise and by which it is enabled to, and does, match 
its quotations on a delivered basis with the quotations on a delivered 
basis of other respondents; and 

(2) Discriminating between and among its customers by demanding, 
charging, accepting, and receiving higher net prices from its customers 
located near its plant than from its customers more distantly located 
for goods of like grade and quality, or assisting other respondents to 
so discriminate, and thereby to match quotations on a delivered 
basis with the quotations of other respondents. 

Par. 9. The inherent effects of the adoption and maintenance by the 
respondents of the methods and practices described and alleged in 
paragraph 6 and paragraph 7 herein include all and singularly the 
following, to-wit: 

1. Substantial lessening of competition among respondents. 

2. Unfair and oppressive discrimination against portions of the 
purchasing public in large areas by depriving such purchasers of the 
advantage which would otherwise accrue to them as a result of their 
proximity to the factories of respondents, and by requiring such pur- 
chasers to pay increases over what the net prices to such purchasers 
would have been if such net prices had been fixed by competition 
among respondents. 

Par. 10. The above alleged acts, practices, and methods of respond- 
ents have a dangerous tendency to, and have hindered, suppressed, 
lessened, and eliminated competition between and among respondents 
in the manufacture, sale, and distribution of vitrified clay sewer pipe 
in commerce within the meaning of the Federal Trade Commission 
Act, have the capacity and tendency to restrain unreasonably, and 
have restrained unreasonably, such commerce in said product, and 
constitute unfair methods of competition and unfair acts and practices 
in commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


Count II 
THE CHARGE UNDER THE CLAYTON ACT 


Paracrary 1. Pursuant to the provisions of section 2 of an act of 
Congress approved October 15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies and for 
other purposes,” commonly known as the Clayton Act, as amended 
by an act of Congress approved June 19, 19386, commonly known as 
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the Robinson-Patman Act, the Commission, having reason to believe 
that the parties hereinafter named and described as respondents in 
this Count II have violated and are violating the provisions of said 
act of Congress as so amended, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, the Commission hereby issues its complaint, stating its 
charges in such respect as follows: 


DESCRIPTION OF RESPONDENTS, DEFINITIONS AND EXPLANATIONS OF TERMS, 
DESCRIPTIONS AND HISTORY OF INDUSTRY AND THE COMMERCE OF 
RESPONDENTS 


Pars. 2, 3, 4, 5, anp 6: As and for paragraphs 2, 3, 4, 5, and 6 of 
this Count II the Commission incorporates (except the first of the un- 
aumbered subparagraphs of paragraph 2, regarding Clay Sewer Pipe 
Association, Inc., and the definition of “commerce,” as contained in 
paragraph 5) paragraphs 2, 3, 4, 5, and 6 of Count I of this complaint 
to precisely the same extent and effect as if each and all of them were 
set forth in full and repeated verbatim in this Count II. The descrip- 
tion of “commerce” as hereinafter used in this Count II means “com- 
merce” as defined and set forth in the Clayton Act. 


OFFENSES CHARGED 


Par. 7. For more than 5 years last past, and while engaged as 
aforesaid in commerce among the several States of the United States 
and in the District of Columbia, each of the respondents American 
Vitrified Products Co., The Brockway Clay Co., The Clay City Pipe 
Co., Dennison Sewer Pipe Corp., The Evans Pipe Co. (the estate 
of T. T. Evans and the estate of Eugene Evans, copartners), Graff- 
Kittanning Clay Products Co., Grand Ledge Clay Product Co., The 
Junction City Clay Co., The Kaul Clay Manufacturing Co., The 
Logan Clay Products Co., Patton Clay Manufacturing Co., The Peer- 
less Clay Manufacturing Co., The Robinson Clay Product Co., The 
Ross Clay Products Co., St. Mary’s Sewer Pipe Co., Stillwater Clay 
Products Co., The Stratton Fire Clay Co., Superior Clay Corp., The 
Union Clay Manufacturing Co., and Universal Sewer Pipe Corp. 
has been and is now in the course of such commerce discriminating 
in price between purchasers of said commodities of like grade and 
quality sold for use, consumption or resale within the several States 
of the United States and the District of Columbia in that each of the 
respondents has been and is now systematically selling such com- 
modities to many purchasers at a price higher than the price at which 
commodities of like grade and quality are sold by it to other pur- 
chasers and users. 
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Par. 8. Each of the respondents uses a delivered pricing system 
and practice for such determining, calculating, making up, using, 
announcing, publishing, and distributing its quotations and offers to 
its respective customers in selling vitrified clay sewer pipe and other 
clay products in commerce. Each of the respondents in using its 
said delivered pricing system for quoting its delivered prices, and in 
making sales of its products in commerce in accordance and in connec- 
tion therewith, discriminates as between its customers in net prices 
realized on its products of like grade and quality. The discrimina- 
tions by each said respondent thus effected are systematic and result 
in part because of its failure to “make only due allowance for dif- 
fering methods or quantities in which such commodities are to such 
purchasers sold or delivered,” and are discriminatory to such an 
extent that the net prices paid by customers located at or near its 
factory door in many instances amount to much more than the net 
prices realized by such respondent on its products of like grade and 
quantity sold to its customers located hundreds of miles away. The 
systematic discriminations in net prices thus effected by each of the 
respondents against nearby customers and in favor of its more dis- 
tantly located customers are inherent in the use of the aforesaid 
delivered pricing system of each of the respondents. There are 
also involved in said system “Matched” delivered price quotations so 
that such customer in considering or accepting any of such offers is 
denied the opportunity ordinarily afforded under price competition 
to bargain with one respondent against another. 

Par. 9. Each of the said respondents practices the aforesaid sys- 
tematic discriminations in price for the purpose and with the effect of 
enabling all the respondents to exactly “Match” their delivered price 
offers to sell its products of like grade and quantity in commerce to 


any given prospective purchaser at any given destination and to main- 
tain such matched offers. 


EFFECTS OF PRICE DISCRIMINATIONS PRACTICED BY RESPONDENTS 


Par. 10. The inherent and necessary effect of the practice by the 
respondents of the discriminations described and alleged in this Count 
IT includes all and singularly the following, to wit: 

(1) The elimination of price competition between respondents; and 

( 2) The maintenance of monopolistic, unfair, and oppressive dis- 
crimination against purchasers of vitrified clay sewer pipe and other 
clay products in large areas of the United States by depriving such 
purchasers of the advantage in cost which would otherwise accrue to 
them from their proximity to the factories of respondents. 
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Par. 11. Further effects of the said discriminations in price made by 
said respondents, as alleged and described in this Count II herein, 
may be substantially to lessen competition between the buyers of re- 
spondents’ products from respondents receiving said lower discrimina- 
tory prices and other buyers from respondents competitively engaged 
with such favored buyers who do not receive such favorable prices; 
tend <o create a monopoly in the lines of commerce in which buyers 
from respondents are engaged; and to injure, destroy, and prevent 
competition in the lines of commerce in which those who purchase 
from respondents are engaged between the said beneficiaries of said 
discriminatory prices and said buyers who do not and have not received 
such beneficial prices as well as to lessen competition in the lines of 
commerce in which respondents are engaged. 


CONCLUSION 


Par. 12. The aforesaid acts of each of the said respondents consti- 
tute violations of the provisions of subsection (a) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act, approved June 
19, 1986 (49 Stat. 1526; 15 U.S. C. A. sec. 18, as amended.) 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s rules of practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated August 20, 1951, 
the initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER _ 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an act of Congress, entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act approved June 19, 1936, 
the Federal Trade Commission, on February 4, 1947, issued and sub- 
sequently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with the 
use of unfair methods of competition in commerce, and unfair and 
deceptive acts and practices in commerce, in violation of the pro- 
visions of section 5 of the Federal Trade Commission Act, and with 
having discriminated in price in the sale of vitrified sewer pipes and 
fittings in violation of the provisions of subsection (a) of section 2 
of said Clayton Act as amended. 
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After the issuance of the complaint and the filing of respondents’ 
answers thereto, denying in substantial part the allegations of the 
complaint, a hearing was held before W. W. Sheppard, a trial exam- 
iner theretofore duly designated by the Commission, at Columbus, 
Ohio, on December 9, 1947, at which hearing offers of settlement were 
made and agreed to by all counsel for submission to the Commission. 
The Commission, after duly considering the same and after further 
negotiation between all counsel, rejected the settlement tendered and 
thereafter directed the hearing to be held for trial of the issues, desig- 
nating Frank Hier as substitute trial examiner, W. W. Sheppard 
having been retired from the Government service. On June 12, 1951, 
a hearing was held at Columbus, Ohio, before Frank Hier as substitute 
trial examiner, at which hearing testimony was received in support 
of the allegations of the complaint, pursuant to an arrangement 
between counsel in support of the complaint and counsel for respond- 
ents, looking toward an agreed settlement. At this hearing, respond- 
ents by their counsel tendered waivers which were incorporated into 
the record by which they waived the right to offer any testimony in 
opposition to the charges in the complaint, the right to submit any 
findings and conclusions, the right of oral argument and any challenge 
or contest to the validity of the record herein or to the findings of fact 
or conclusion of the trial examiner and the Commission if such find- 
ings of fact and conclusion shall be the same as those agreed upon by 
counsel, on the ground that such findings do not have substantial 
support in the record or that they do not support the order of the 
trial examiner or the Commission. Thereafter the proceeding regu- 
larly came on for final consideration upon the complaint, the answers, 
evidence, waivers, proposed findings as to the facts and conclusion, 
and the proposed order agreed to and submitted by all counsel, and 
the trial examiner, having duly considered the matter, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Clay Sewer Pipe Association, Inc., is an 
Ohio corporation with its office and principal place of business located 
at 5 Kast Long Street, Columbus, Ohio. 
American Vitrified Products Co. is a New J ersey corporation with 
its office and principal place of business at National City Bank Build- 
ing, Cleveland 14, Ohio. 

The Brockway Clay Co. is a Delaware corporation with its office 
and principal place of business at Brockway, Pa. 
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The Clay City Pipe Co. is an Ohio corporation with its office and 
principal place of business at Uhrichsville, Ohio. 

Dennison Sewer Pipe Corp. is an Ohio corporation with its office 
and principal place of business at 3334 Prospect Avenue, Cleveland 
15, Ohio. 

The Evans Pipe Co. at or prior to the date of issuance of the com- 
plaint herein was a copartnership operated by the estate of T. T. Evans 
and the estate of Eugene Evans, with its office and principal place 
of business at Uhrichsville, Ohio; but is not now engaged in the manu- 
facture and sale of vitrified clay sewer pipe and fittings. 

Graff-Kittanning Clay Products Co. is a Pennsylvania corporation. 
with its office and principal place of business at Worthington, Pa. 

Grand Ledge Clay Product Co. is a Michigan corporation with its 
office and principal place of business at Grand Ledge, Mich. 

The Junction City Clay Co. is an Ohio corporation with its office 
and principal place of business at 3334 Prospect Avenue, Cleveland 
15, Ohio. 

The Kaul City Manufacturing Co. is an Ohio corporation with its 
office and principal place of business at Toronto, Ohio. 

The Logan Clay Products Co. is an Ohio corporation with its office 
and principal place of business at Logan, Ohio. 

Patton Clay Manufacturing Co. is a Pennsylvania corporation with 
its office and principal place of business at Patton, Pa. 

The Peerless Clay Manufacturing Co. at or prior to the date of 
issuance of the complaint herein was an Ohio corporation with its 
office and principal place of business at Port Homer, Ohio (post 
office address, Toronto, R. D. No. 2, Ohio), but is not now engaged in 
the manufacture and sale of vitrified clay sewer pipe and fittings. 

The Robinson Clay Product Co. is a Maine corporation with its 
office and principal place of business at 1100 Second National Bank 
Building, Akron 9, Ohio. 

The Ross Clay Products Co. is an Ohio corporation with its office 
and principal place of business at Uhrichsvitle, Ohio. 

St. Mary’s Sewer Pipe Co. is a Pennsylvania corporation with its 
office and principal place of business at St. Mary’s, Pa. 

Stillwater Clay Products Co. is an Ohio corporation with its office 
and principal place of business at 3334 Prospect Avenue, Cleveland 
15, Ohio. 

The Stratton Fire Clay Co. is an Ohio corporation with its office 
and principle place of business at Stratton, Ohio. 

Superior Clay Corp. is an Ohio corporation with its office and 
principal place of business at Uhrichsville, Ohio. 
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The Union Clay Manufacturing Co. at or prior to the date of issu- 
ance of the complaint was an Ohio corporation with its office and 
principal place of business at Empire, Ohio, but is not now engaged in 
the manufacture and sale of vitrified clay sewer pipe and fittings. 

Universal Sewer Pipe Corp. is an Ohio corporation with its office 
and principal place of business at 1500 Union Commerce Building, 
Cleveland 14, Ohio. : 

Par. 2. Respondent Clay Sewer Pipe Association, Inc., hereinafter 
sometimes referred to as the Association, is incorporated under the 
laws of the State of Ohio. Respondents, American Vitrified Prod- 
ucts Co., The Clay City Pipe Co., Dennison Sewer Pipe Corp., The 
Junction City Clay Co., Stillwater Clay Products Co., Graff-Kittan- 
ning Clay Products Co., Grand Ledge Clay Products Co., The Kaul 
Clay Manufacturing Co., The Logan Clay Products Co., The Robinson 
Clay Product Co., The Ross Clay Products Co., and Superior Clay 
Corp. compose its membership. It is an instrumentality for further- 
ing the interests of its members. It has the following standing com- 
mittees: Traffic, advertising, specifications, simplification, public re- 
lations, and OPA. In addition to maintaining a field organization 
of engineers to study specifications for proposed construction work 
and promote the use of clay sewer pipe on such projects, the associa- 
tion provides its members with a freight rate service and otherwise 
assists the members in the furtherance of their common plan to sup- 
press, hinder, lessen and eliminate competition between and among 
themselves, as hereinafter more fully described. 

Par. 8. Respondents (with the exception of respondent association 
and respondents The Evans Pipe Co., The Peerless Clay Manu- 
facturing Co., and The Union Clay Manufacturing Co.) are engaged in 
the manufacture and sale of vitrified clay sewer pipe and fittings. 
Vitrified clay sewer pipe is a clay product commonly used for all types 
of sewers. It is an important item in modern building construction 
and community development. Sewer pipe is a heavy commodity and 
freight costs are a substantial part of delivered costs. Respondents 
operate a total of approximately 25 plants in the States of Michigan, 
Ohio, and Pennsylvania. The vitrified clay sewer pipe industry is 
composed of manufacturers located in 23 States, operating a total of 
75 plants. 

Par, 4, Respondents, with the exception of respondent association 
and respondents The Evans Pipe Co., The Peerless Clay Manufac- 
turing Co., and The Union Clay Manufacturing Co., and possibly 
respondent Grand Ledge Clay Product Co., are all doing business in 
interstate commerce. In the course and conduct of their respective 
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businesses each respondent (other than respondent association and 
respondents The Evans Pipe Co., The Peerless Clay Manufacturing 
Co., and The Union Clay Manufacturing Co.) sells and distributes 
vitrified clay sewer pipe manufactured by it to the purchasers thereof 
located‘in the various States of the United States, and in connection 
with and as a part of said sales, transports or causes to be transported 
said product to said purchasers thereof located in the various States 
of the United States other than the States of origin. The respondents 
are therefore engaged in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 5. Each of the respondents (except respondent association 
and respondents The Evans Pipe Co., The Peerless Clay Manufac- 
turing Co., and The Union Clay Manufacturing Co.) has been and 
is in competition with one or more of the other respondents in mak- 
ing or seeking to make sales in commerce between and among various 
States of the United States of vitrified sewer pipe, which they manu- 
facture;-except insofar as said competition has been hindered, less- 
ened, restricted or suppressed by the combination and acts and 
practices engaged in and as hereinafter set forth. 

Par. 6. For more than 5 years preceding the date of the issuance of 
the complaint herein respondents have done and performed, and are 
now doing and performing, unfair acts and practices, have engaged 
in and are now engaging in unfair methods of competition, in viola- 
tion of section 5 of the Federal Trade Commission Act in that they 
have acted and are still acting wrongfully and unlawfully by coop- 
erating between and among themselves in establishing, adopting and 
continuing a planned common course of action, resulting in substantial 
hinderance, frustration, restraint, suppression and prevention of com- 
petition in the sale and distribution of vitrified sewer pipe in trade and 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid planned common course of action, 
respondents have formulated, adopted, performed and put into effect, 
among others, the overt acts and used the methods, systems, practices 
and policies listed, described and set forth in the immediately suc- 
ceeding subparagraphs numbered 1 to 5, inclusive, of this para- 
graph 6: 

1. Respondents by combination have fixed and maintained prices 
for vitrified clay sewer pipe or fittings. 

2. Respondents in combination have composed and announced 
prices for vitrified clay sewer pipe or fittings at each and all destina- 
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tions at which they sell, by using and maintaiming a basic price list 
(known in the trade as the Eastern or Standard Price List) for vitri- 
fied clay sewer pipe or fittings, a freight rate compilation showing 
certain rates from Akron, Ohio, to destinations in respondents’ trade 
area, and the practice of announcing prices at any given destination 
in terms of percentage discounts from the basic list on the basis of the 
carload freight rate to the freight zone in which the destination is 
located, as shown in the freight rate compilation. 

3. Respondents, by combination, have established and maintained 
uniform terms and conditions of sale to dealers, and the allocation of 
sales between themselves and dealers. 

4. Respondents, by combination, have established and maintained 
a list of jobbers, the terms and conditions of sale to jobbers, and al- 
located sales between themselves and jobbers. 

5. Members of respondent association, as set forth above, by com- 
bination, have maintained respondent Clay Sewer Pipe Association, 
Inc., and have used said association as a medium for promoting, aid- 
ing, and rendering more effective concerted efforts to suppress and 
eliminate competition as described in the preceding subparagraphs 
1, 2, 3, and 4 of this paragraph 6. 

Par. 7. The respondents with the exception of respondent associ- 
ation by combination have contributed to the accomplishment and 
effectiveness of the acts, things and results alleged in the immediately 
preceding paragraph 6 hereof through: 

(1) Simultaneous use by two or more respondents of a zoning 
method of computing, formulating and using delivered price quota- 
tions; and 

(2) Discriminating in price between or among their respective 
customers by systematically charging and accepting prices which 
differ by the amounts necessary to produce delivered costs to pur- 
chasers identical with delivered costs available to such purchasers 
through purchases from other respondents. 

Par. 8. The inherent effects of the adoption and maintenance by 
the respondents of the concerted methods and practices described in 
paragraph 5 and paragraph 6 herein include all and singularly the 
following, to wit: 

Le Substantial lessening of competition among respondents. 
aoe Pa discrimination in price between or among 
ee sean 2 i amounts necessary to produce delivered 
str epee = identical with delivered costs available to such 

ase gh purchases from other respondents. 
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The above alleged acts, practices and methods of respondents have 
a dangerous tendency to, and have hindered, suppressed, lessened and 
eliminated competition between and among respondents in the manu- 
facture, sale and distribution of vitrified clay sewer pipe in commerce 
within the meaning of the Federal Trade Commission Act, have the 
capacity and tendency to restrain unreasonably, and have restrained 
unreasonably, such commerce in said product, and constitute unfair 
methods of competition and unfair acts and practices in commerce 
within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That the respondents, American Vitrified Products 
Co., The Brockway Clay Co., Clay City Pipe Co., Dennison Sewer 
Pipe Corp., Graff-Kittaning Clay Products Co., Grand Ledge Clay 
Product Co., The Junction City Clay Co., The Kaul Clay Manufac- 
turing Co., The Logan Clay Products Co., Patton Clay Manufacturing 
Co., Robinson Clay Product Co., The Ross Clay Products Co., St. 
Mary’s Sewer Pipe Co., The Stillwater Clay Products Co., The Strat- 
ton Fire Clay Co., Superior Clay Corp., and Universal Sewer Pipe 
Corp., and their respective officers, agents, representatives, and em- 
ployees, in or in connection with the offering for sale, sale or distribu- 
tion in commerce between and among the several States of the United 
States and in the District of Columbia of vitrified clay sewer pipe, or 
fittings, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out, any planned common course of action, 
understanding, agreement, combination or conspiracy between or 
among any two or more of said respondents, or between any one or 
more of said respondents and others not parties hereto, to do or per- 
form any of the following acts, practices or things: 

1. Fixing or maintaining prices for vitrified clay sewer pipe or 

fittings. 
_ 2. Composing or announcing prices for vitrified clay sewer pipe or 
fittings, for any destination at which the respondents quote prices 
or sell their products, through the use of or in accordance with a basic 
price list, or percentage discounts therefrom. 

3. Using in common any freight rate compilation as a factor in 
fixing or announcing prices of vitrified clay sewer pipe or fittings. 

4. Using in common a zoning method of computing or formulating 
delivered price quotations for any such products. 

5. Discriminating in price between or among their respective cus- 
tomers by systematically charging and accepting prices which differ 
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by the amounts necessary to produce delivered costs to purchasers 
identical with delivered costs available to such purchasers through 
purchases from other respondents. 

6. Establishing or maintaining uniform terms or conditions of sales 
to dealers, or allocating sales between and among the respondents or 
dealers. 

7. Establishing or maintaining a list of jobbers, the terms and 
conditions of sales to jobbers, or allocating sales between and among 
the respondents or jobbers. 

Provided, however, That wherever and whenever the terms “continu- 
ing” and “planned common course of action” are used herein, the 
Federal Trade Commission interprets the said terms as set forth in 
the decision of the Supreme Court of the United States in the case 
entitled Federal Trade Commission v. Cement Institute, and reported 
in 833 United States Reports 683, at pages 727 and 728, and in the 
decision of the United States Circuit Court of Appeals, Fourth 
Circuit, in the case entitled American Chain & Cable Co. v. Federal 
T'rade Commission, and reported in 139 Federal Reporter, Second 
Series, 622,? and in including said terms in this order, uses them, and 
each of them, in the meaning set forth in said decisions. 

It is further ordered, That the respondents, American Vitrified 
Products Co., Clay City Pipe Co., Dennison Sewer Pipe Corp., Graff- 
Kittaning Clay Products Co., Grand Ledge Clay Product Co., The 
Junction City Clay Co., The Kaul Clay Manufacturing Co., The 
Logan Clay Products Co., Robinson Clay Product Co., The Ross 
Clay Products Co., The Stillwater Clay Products Co., and Superior 
Clay Corp., and their respective officers, agents, representatives, and 
employees, do forthwith cease and desist from collectively, concertedly, 
or by combination of two or more of said respondents, using or main- 
taining the Clay Sewer Pipe Association, Inc., as a medium for promot- 
ing, aiding, or rendering more effective any cooperative or concerted 
efforts to suppress or eliminate competition in any of the respects set 
forth in the immediately preceding paragraphs 1 to 7, inclusive, 
of this order. j 

lt is further ordered, That each of the respondents, Clay Sewer 
Pipe Association, Inc., American Vitrified Products Co., The Brock- 
way Clay Co., Clay City Pipe Co., Dennison Sewer Pipe Corp., Graff- 
JGttaning Clay Products Co., Grand Ledge Clay Product Co., The 
Junction City Clay Co., The Kaul Clay Manufacturing Co., The Logan 
Clay Products Co., Patton Clay Manufacturing Co., Robinson Clay 
Product Co., The Ross Clay Products Co., St. Marys Sewer Pipe 
Co., The Stillwater Clay Products Co., The Stratton Fire Clay Co., 
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Superior Clay Corp., and Universal Sewer Pipe Corp., and their 
respective officers, agents, representatives, and employees, do forth- 
with cease and desist from knowingly contributing to the accomplish- 
ment of any of the acts, practices, or things prohibited in paragraphs 
1 to 7, inclusive, of this order. 

It is further ordered, That nothing contained in this order shall be 
construed as prohibiting the establishment or maintenance of any 
lawful bona fide agreements, discussions, or other action solely between 
any corporate respondent and its directors, officers and employees, 
or between any corporate respondent and any of its subsidiaries or 
affihates, and relating solely to the carrying on of the business of 
such corporation and its subsidiaries or affiliates, when not for the 
purpose or with the effect of restricting competition. 

Provided, however, That nothing contained in this order or the 
understandings in connection herewith shall be construed to affect 
the duty, authority or power of the Federal Trade Commission to 
reopen this proceeding and alter, modify or set aside in whole or part 
any provision -of this order whenever in the opinion of the Federal 
Trade Commission conditions of fact or of law have so changed as 
to require such action, nor to prevent representatives of either the 
Federal Trade Commission or of the respondents, or any of them, 
from moving to so alter, modify, or set aside in whole or in part any 
provision of this order. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the allegations of 
Count I of the complaint herein be, and they hereby are, dismissed 
as to The Evans Pipe Co. (the estate of T. T. Evans and the estate 
of Eugene Evans, copartners), The Peerless Clay Manufacturing Co., 
and The Union Clay Manufacturing Co., and that the allegations 
of Count II of the complaint be, and they hereby are, dismissed as to 
all of the respondents. 

It is further ordered, That the respondents (except The Evans 
Pipe Co. [the estate of T. T. Evans and the estate of Eugene Evans, 
copartners], The Peerless Clay Manufacturing Co., and The Union 
Clay Manufacturing Co.) shall, within 60 days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied 
with this order. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of August 20, 1951]. 
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In tor MATTER OF 


WILLIAM A. REED CO., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5539. Complaint, Apr. 27, 1948—Decision, Aug. 22, 1951 


Where a corporation, with its president and four other individuals who, formerly 
partners, had theretofore transferred to it all their property rights and 
interests in the predecessor business, engaged in the interstate sale and 
distribution of their “Medrex Soap,” “Medrex Ointment,” and ‘“‘Nulfey 
Tablets,” in advertising their said products in newspapers and through 
radio continuities distributed throughout the United States, and in other 
ways, directly and by implication— 

(@) Represented falsely that the use of said soap was effective in treating and 
relieving externally caused pimples, blotches, broken-out skin, rashes, and 
blackheads, and would relieve itching and burning skin and restore a clear 
natural complexion in cases of blotchy skin ; 

When in fact it possessed no medicinal value and acted only as a cleansing 
agent; 

(6) Represented falsely that the use of said ointment as directed was a cure 
and effective treatment for all externally caused skin ailments or conditions, 
including pimples, blackheads, scabies, eczema, skin irritations or blemishes, 
etc., and would relieve the itching of skin blemishes and eruptions of external 
nature; 

The facts being that although it would temporarily relieve itching of some skin 
blemishes and eruptions, it would not do so in all such conditions; 

(c) Represented falsely that its ‘“Nulfey Tablets,’ Formula No. 1, would have 
a remedial action and would cure rheumatism, arthritis, sciatica, gout, 
lumbago, muscular aches and pains and neuralgia; that waste poisons caused 
the pains of neuralgia and rheumatism, and that said product would clear 
the system thereof and thereby relieve such pains; 

The facts being that said preparation, by reason of its laxative effect, would 
cause the evacuation of waste materials from the intestinal tract, but would 
not accomplish the results claimed above; and 

(d) Represented that its “Nulfey Tablets,” Formula No. 2, would relieve aches 
and pains and particularly muscular aches and pains, rheumatic pains, and 
headaches, backaches, and pains of simple neuralgia ; 

The facts being that while said tablets, both Formulas Nos. 1 and 25 because of 
their analgesic properties, would tend to relieve temporarily or reduce the 
pain associated with aforesaid ailments, the pain would return as soon as 
the analgesic effect wore off, and some pains associated with some of said 
ailments were so severe that the tablets taken as directed would not give 
complete relief ; | 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce, 
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Mr. Randolph W. Branch for the Commission. 
Mr. Matthew S. Biron, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that William A. Reed - 
Co., a corporation, and Albert J. Sylk, individually and as an officer 
of said corporation, and Albert J. Sylk, William H. Sylk, Harry 8S. 
Sylk, Morris Soble, and Bernard Weinberg, copartners, operating 
as William A. Reed Co., hereinafter referred to as respondents, have 
violated the provisions of the said act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacraryH 1. Respondent William A. Reed Co. is a corporation, 
organized under the laws of the State of Pennsylvania on October 
1, 1945, with its principal place of business located at 1928 Spruce 
Street, Philadelphia, Pa. Albert J. Sylk is president of William A. 
Reed Co., a corporation, and formulates and directs the policies and 
practices of said corporation. Prior to about January 2, 1946, Albert 
J. Sylk, William H. Sylk, Harry S. Sylk, Morris Soble, and Bernard 
Weinberg operated as copartners under the name and style of William 
A. Reed Co., at which time the business operated by them under such 
name was sold to the respondent William A. Reed Co., a corporation. 

The addresses of the individual respondents are: Albert J. Sylk, 
1928 Spruce Street, Philadelphia, Pa.; William H. Sylk, 6953 Green- 
hill Road, Philadelphia, Pa.; Harry S. Sylk, 5117 Wynnefield 
Avenue, Philadelphia, Pa.; Morris Soble, 2277 Georges Lane, Philadel- 
phia, Pa.; and Bernard Weinberg, 2319 North Fifty-first Street, 
Philadelphia, Pa. 

Par. 2. Respondent William A. Reed Co., a corporation, is now, 
and the individual respondents, as copartners, from some time prior 
to January 2, 1946, were engaged in the business of selling and dis- 
tributing drugs and cosmetic products in commerce as drugs and 
cosmetics are defined in the Federal Trade Commission Act. The 
designation used by respondents for said products and the formulae 
and directions for use thereof are as follows: 

Designation: MEDREX SOAP. 

Formula: (1) Combination of tallow and cocoanut oil. 

(2) 83 to 84% anhydrous soap. 
(3) 10 to 12% moisture. 
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(4) 2% Medrex Ointment. 
(5) %4 of 1% perfume. 
(6) 0.5 of 1% gylcerine. 
(7) 0.02 of 1% alkali. 

(8) trace of salt. 


Directions for Use: To promote the healing of pimples and blackheads due to 
external causes, place a cake of Medrex Soap into a bowl of hot water and make 
a lather. Wash the skin thoroughly and allow the lather to dry on the affected 
skin. Rinse and dry, by patting with a clean, soft towel. Then apply Medrex 
Ointment with fingers, gauze or cotton. Do not spread on too thickly, as a thin 
coating is all that is needed. Use Medrex treatment nightly before bedtime. 
Every morning cleanse the face with Medrex Soap and hot water, working the 
lather into the pores; then rinse with cold water. 


Designation: MEDREX OINTMENT. 


Honmulae cides ali Cyt carseat eee eee ee 1# 5 oz, 105 gr. 
BenzoicsA Cid_. sae ee ee 1# 5 oz. 105 gr. 
Zine Oxide= == 24 se ee 13# 
TNreongiyseny (SHENAE) pe ee 13# 
Betrolatwm: AeaSt Se ee ee ee bee 394 
Ace taniiliGets ae sete 8 aes, iets Sa eee 8 02. 
Ehenolk (CarboliceAci@ ae a eee 5 0z 
Methyl Salicylates2 22... 2). ee 4 oz. 
Color2 2 a Se ee eee q. S. 


Directions for Use: Apply gently on the affected parts twice a day. If neces- 
sary, it may be used more frequently. Later continue treatment less frequently 
as may be required. 

Designation: NULFEY TABLETS. 


Formula No.1: (Used Prior to October 1947.) 
Hach tablet contains: 


Pi} Birr CaSCar aden pie oie eee ol 3 soho $ ee) ee YY gr. 
PSB Buchuss= he. a es See es ee W% gr. 
Pe ba Uva ssi 2.5 Soe. el re eerste ens aa as fee a Y% gr. 
Methenamine.. 2°" o= 40 ReneS 6a ee eee eee 2% grs 
AcidSodium’ Phosphatessco-- es ike eee eee meee cee 214 grs. 
Sodium Salicylate=2= ela ber ies Peenreels ee 5 | gs. 


Directions for Use: Take 1 or 2 tablets every 3 or 4 hours. If relief is not 
prompt, see your physician. 


Formula No. 2: (Used subsequent to October 1947.) 
Acetyl Salicylic Acid 


SA Ey SU AE ET Ne | a ee 3 ers. 
Acetophenetidiniteci2 ue Stash ey Wlonipa bee ee 2% gers. 
Grain Caffeineso ata abi? dp Y% gr. 


Directions for Use: FOR ADULTS: 1 or 2 tablets. May be repeated in 8 
hours if necessary. Do not take more than 5 tablets in any 24 hour period. 
For Children over 7 years: 1 tablet only. May be repeated in 3 hours. Do 
not give more than 8 tablets in any 24 hours. 
be not exceed the above recommended doses in any 24 hours. If pains per- 
sist, recur frequently, or are unusually Severe, consult a physician. 
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Par. 3. Respondents cause and have caused said products when 
sold, to be transported from their place of business in the State of 
Pennsylvania to purchasers, thereof located in various other States 
of the United States and in the District of Columbia and at all times 
mentioned herein, maintain and have maintained a course of trade in 
said products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, respondent 
William A. Reed Co., a corporation, subsequent to about January 2, 
1946, and the individual respondents as copartners prior to such time, 
but subsequent to March 31, 19388, disseminated and caused the dis- 
semination of certain advertisements concerning said products by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited to advertisements in the Cincinnati “Star-Times,” June 1944; 
in the Detroit “News” on or about February 16, 1944; in the Chicago 
“Herald-Examiner” from June 1946 to January 1947; Newark “Eve- 
ning News” November 1947, and other nationally distributed news- 
papers in several States of the United States over the period of time 
covered in this complaint, and by means of radio continuities broad- 
cast from Station WOL, Washington, D. C., on or about June 30, 1948; 
Station WPEN, Philadelphia, Pa., in June 1943, and in December 
1944; and from other radio stations during the period of time covered 
in this complaint, and by other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act; and respondents 
have disseminated and caused the dissemination of advertisements 
concerning their said products by various means, including but not 
limited to the advertisements and radio continuities referred to above, 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of said products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 5. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 

Relating to Medrex Soap, disseminated by means of radio continui- 
ties by the individual respondents as copartners in the year 1944: 

MEDREX SOAP * * * helps to bring genuine relief from burning, itch- 
ing and embarrassment of blotchy skin. Mild, medicated MEDREX SOAP is 
delightful to use—and a big help in bringing back a clear, natural com- 
plexion * * * Friends if you’re troubled with blotchy, broken-out skin, 
get a cake of MEDREX SOAP tonight. Use it regularly. See how it may help 
relieve that externally-caused skin condition. 


And how should MEDREX SOAP be used to help relieve externally-caused 
pimples, blackheads and rashes? It is very simple. You just make a thick 
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rich MEDREX SOAP lather. Wash your face thoroughly—allow some of 
the lather to dry on the face—then rinse with warm water and pat dry with 
a soft towel. Do it regularly. MEDREX SOAP is a pure, perfectly balanced, 
soothing soap that helps nature bring back a clear, lovely complexion. 


Relating to Medrex Ointment, disseminated by the individual re- 
spondents as copartners by means of newspapers prior to January 2, 
1946: 


WHY LOOK DISPLEASED? Get rid of pimples. Do ugly, red, disfiguring 
pimples, bothersome blackheads, burning eczema, itching skin and other non- 
systemic externally-caused skin ailments make you look as if you suffered from a 
really serious complaint? Then, for Heaven’s Sake go to your druggist right 
away and get a jar of MEDREX OINTMENT. * * * MEDREX offers quick 
rélief and promotes beneficial effect by helping nature to clear away these ex- 
ternally-caused blemishes. 

BLACKHEADS, PIMPLES, QUICKLY GO, OR MONEY BACK! 

MEDREX has proved completely effective in clearing up PIMPLES, BLACK- 
HEADS, and all other kinds of externally-caused skin irritations. 


Disseminated by the corporate respondent by means of newspapers 
subsequent to January 2, 1946: 


AWAY GO PIMPLES. 

The instant you put soothing MEDREX OINTMENT on the itching pimples 
you get action. Relieve the troublesome symptoms of externally-caused pimples 
with MEDREX OINTMENT. Millions of satisfied users find this famous doctor’s 
prescription eases the itching of pimples—helps nature in healing. The eight 
tested ingredients of MEDREX OINTMENT guarantee quick relief or your 
money back. Why suffer? medicate with MEDREX OINTMENT. 

Here is a free way to rid yourself of torturous itching pimples, eczema, blotches 
and blemishes of an external nature. Money refunded if pure MEDREX 
OINTMENT fails to give you quick relief from symptoms. MEDREX OINT- 
MENT is guaranteed. Skin eruptions must go or money back. 

ONE! TWO! PIMPLES THROUGH. 

A new double action way to find relief from itching pimples, eczema and 
other skin eruptions of external nature. MEDREX OINTMENT relieves in- 


stantly or your money back. Millions find MEDREX OINTMENT the ideal 
answer to their skin problems. 


BAD SKIN, PIMPLES. 


Here is a new way to help rid yourself of torturous itching pimples, scales, 
scabies and blemishes of external nature. 


Relating to Nulfey Tablets, under Formula No. 1 above, dissemi- 
nated by newspapers and radio prior to J anuary 2, 1946: 


NULFEY HELPS clear up the system by acting as a laxative, too. It helps 


clear away those waste poisons that might be the cause of unbearable neuralgia 
and muscular pains. 


BACK-BREAKING PAINS. 

If you suffer from the agonizing torture of nagging backaches, rheumatism, 
arthritis, sciatica, gout, lumbago, or simple neuralgia . . . if you feel so stiff 
and achy that you can hardly walk, sit or sleep in comfort, don’t despair. 
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Go to your druggist this very minute and buy a box of NULFEY TABLETS. 
Take 1 or 2 every 3 or 4 hours and the chances are better than good that you 
will find quick relief. Sold with the ironclad guarantee that they must act 
beneficially on the particular condition for which they are intended or your 
money cheerfully refunded. Get NULFEY TABLETS today and get rid of 
those torturing pains. 

RHEUMATISM—ARTHRITIS—NEURALGIA—MUSCULAR PAINS. 

You are only as old as you feel! So why not do something that will help 
you regain your youthful vim, pep and vigor. Go to your druggist now and 
buy a bottle of NULFEY TABLETS that often bring relief in a jiffy to suf- 
ferers from rheumatism, arthritis, sciatica, gout, lumbago, muscular aches 
and pains and simple neuralgia. NULF HY TABLETS are sold with an iron- 
clad guarantee that they must act beneficially on the particular conditions 
for which they are intended or your money promptly refunded. Get NULFEY 
TABLETS at your druggist and get relief from agonizing pain. 


Disseminated by respondent corporation by means of newspapers 
subsequent to January 2, 1946, under Formula No. 2 above: 


ACHES—PAINS , 

Help rid yourself of torturing pains. Use time-tested NULFEY TABLETS 
for the relief of muscular aches and pains commonly referred to as rheumatic 
pains, also headaches, backache and simple neuralgia. Guaranteed quick 
acting NULFEY TABLETS must relieve promptly or your money back. The 
new improved NULFEY TABLETS are on sale today. 

HHADACHH 

Are you suffering from the misery of a nervous headache? Why let pain 
make work all agony and nights a torture? NULFEY TABLETS will often 
bring you relief in a jiffy. Don’t delay—when that warning pain strikes. Get 
genuine, dependable NULFEY TABLETS today, NULFEY TABLETS, a time- 
tested, formula, is scientifically prepared and used by thousands of satisfied 
eustomers for over 50 years with amazing results. Complete satisfaction or your 
money back. Use only as directed. 

Par. 6. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication: 

That the use of Medrex Soap, is effective in treating and relieving 
externally caused pimples, blotches, broken out skin, rashes, and 
blackheads; that it will relieve itching and burning skin and will 
restore a clear, natural complexion, in cases of blotchy skin. 

That the use of Medrex Ointment, as directed, is a cure or remedy 
and constitutes a competent and effective treatment for, all externally 
caused skin ailments or conditions including pimples, blackheads, 
scabies, scales, skin blotches, eczema, skin irritations and eruptions, 
skin blemishes or similar skin ailments, or conditions and will relieve 
the itching of skin blemishes and eruptions of external nature. 
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That Nulfey Tablets Formula No. 1 above, will have a remedial 
action and will cure rheumatism, arthritis, sciatica, gout, lumbago, 
muscular aches and pains, and neuralgia; that waste poisons cause the 
pains of neuralgia and rheumatism and that this product will clear 
the system of these poisons and thereby relieve such pains. 

That Nulfey Tablets Formula No. 2 above, will relieve aches and 
pains, particularly muscular aches and pains, rheumatic pains, head- 
aches, backaches and pains of simple neuralgia. 

Par. 7. That said advertisements are misleading in material 
respects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact: 

The use of Medrex Soap is not an effective treatment for and will not 
relieve externally or otherwise caused pimples, blotched or broken 
out skin, rashes, or blackheads. Its use will not relieve itching or 
burning skin. It will not restore a clear, natural complexion in cases 
of blotchy skin. This product possesses no medicinal value and acts 
only as a cleansing agent. 

The use of Medrex Ointment as directed, is not a cure or remedy nor 
does it constitute a competent or effective treatment for externally or 
otherwise caused pimples, blackheads, scabies, scales, skin blotches, 
eczema, skin irritations and eruptions, skin blemishes, or similar skin 
ailments or conditions. While this product will temporarily relieve 
the itching of some skin blemishes and eruptions it will not do so in 
all such conditions. 

Waste poisons do not. cause the pains of neuralgia or rheumatism 
and while Nulfey Tablets Formula No. 1 above, will by reason of its 
laxative effect cause the evacuation of waste materials from the 
intestinal tract, such action will not clear the system of poisons or 
relieve the pains of neuralgia or rheumatism. 

This product will not, cure rheumatism, arthritis, sciatica, gout, 
lumbago, muscular aches and pains, or neuralgia or have any remedial 
or beneficial effect wpon such ailments or conditions. 

Both Nulfey Tablets, Formulas No. 1 and No. 2, because of their 
analgesic properties will tend to temporarily relieve or reduce the pain 
associated with the aforesaid ailments or conditions but the pain will 
return as soon as the analgesic effect wears off. There are pains 
associated with some of said ailments or conditions in which the pain 
1s so severe that Nulfey Tablets, taken as directed, will not give 
complete relief. 

Par, 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 27, 1948, issued and subse- 
‘quently served its complaint in this proceeding upon the respondents - 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. An answer to said complaint was filed by re- 
spondents William A. Reed Co. and Albert J. Sylk. No answer was 
- filed by the other respondents. Thereafter, respondents submitted 
an offer of settlement conditioned upon the issuance by the Commis- 
sion of a specified order to cease and desist. The Commission de- 
clined to issue its order to cease and desist in the form specified in the 
offer of settlement, but issued and served upon respondents a tentative 
order to cease and desist. Objection having been made by respond- 
ents to the issuance by the Commission of its order to cease and desist 
in the form contained in the said tentative order, the Commission re- 
manded the matter to a trial examiner of the Commission, theretofore 
duly designated by it, for further proceedings. Thereupon, respond- 
ents agreed to the issuance of an order to cease and desist in the form 
contained in the tentative order issued by the Commission. The trial 
examiner, stating that no further proceedings by him were necessary, 
certified the matter to the Commission for its final consideration. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the aforesaid complaint, the answer thereto 
of respondents William A. Reed Co. and Albert J. Sylk, respondents’ 
offer of settlement, the Commission’s tentative order to cease and desist 
and respondents’ consent thereto (no briefs having been filed or oral 
argument requested), and the Commission, having duly considered the 
matter and being now fully advised: in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent William A. Reed Co. is a corporation, 
organized under the laws of the State of Pennsylvania on October 1, 
1945, with its principal place of business located at 1928 Spruce Street, 
Philadelphia, Pa. Respondent Albert J. Sylk is president of the 
respondent corporation, William A. Reed Co., and formulates and 
directs the policies and practices of said corporation. Respondents 
Albert J. Sylk, William H. Sylk, Harry S. Sylk, Morris Soble, and 
Bernard Weinberg are individuals who prior to January 2, 1946 op- 
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erated as copartners under the name and style of William A. Reed Co. 
On or about January 2, 1946, the said respondent copartners trans- 
ferred all of their property, rights and interest in the said partnership 
to the respondent corporation, William A. Reed Co. 

The addresses of the individual respondents are: Albert J. Sylk, 
1928 Spruce Street, Philadelphia, Pa.: William H. Sylk, 6953 Green- 
hill Road, Philadelphia, Pa. ; Harry S. Sylk, 5117 Wynnefield Avenue, 
Philadelphia, Pa.; Morris Soble, 2277 Georges Lane, Philadelphia, 
Pa.; and Bernard Weinburg, 2319 North Fifty-first Street, Phila- 
delphia, Pa. 

Par. 2. Respondent corporation, William A. Reed Co., is now, and 
since January 2, 1946, it has been, engaged in the sale and distribution 
of certain drug and cosmetic products. Respondents Albert J. Sylk, 
William H. Sylk, Harry S. Sylk, Morris Soble, and Bernard Wein- 
berg, as copartners operating as William A. Reed Co., were engaged 
in the sale and distribution of the said drug and cosmetic products for 
several years immediately prior to January 2, 1946. The designation 
used by respondents for said drug and cosmetic products and the for- 
mulae and direction for use thereof are as follows: 

Designation: MEDREX SOAP. 

Formula: (1) Combination of tallow and cocoanut oil. 

(2) 83 to 84% anhydrous soap. 
(3) 10 to 12% moisture. 

(4) 2% Medrex Ointment. 

(5) % of 1% perfume. 

(6) 0.05 of 1% glycerine. 

(7) 0.02 of 1% alkali. 

(8) trace of salt. 


Directions for Use: To promote the healing of pimples and blackheads due to 
external causes, place a cake of Medrex Soap into a bowl of hot water andi 
make a lather. Wash the skin thoroughly and allow the lather to dry on the 
affected skin. Rinse and dry, by patting with a clean, soft towel. Then apply 
Medrex Ointment with fingers, gauze or cotton. Do not spread on too thickly, 
as a thin coating is all that is needed. Use Medrex treatment nightly before 
bedtime. Every morning cleanse the face with Medrex Soap and hot water, 
working the lather into the pores; then rinse with cold water. 


Designation: MEDREX OINTMENT. 


KormulaeAcidis Salicylic =. sae een ae 1# 5 oz. 105 gr. 
Benzoie Acid = ee a 1# 5 oz. 105 gr. 
Zane’ OX10Cs one ee 134 
Amylum™ (Starch) === seen 13# 
Petrolatum —5. 3 Sap fen ee 39# 
Acetanilide:3 sit 5208 a ee 8 02. 
Phenol «(Carbolics Acid) 2s. eo eee 5 oz. 
Methyl Salicyla tes. 2s—e =a 4 oz. 
Color 
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Directions for Use: Apply gently on the affected parts twice a day. If 
necessary, it may be used more frequently. Later continue treatment less 


frequently as may be required. 


“Designation: NULFEY TABLETS. 
Formula No.1: (Used prior to October 1947.) 
Each tablet contains: 


bis Cascanae tue eee vusrtize its 23s eye ore eye % gr. 
DROP DSc ee ee a eee A eee eee ene ee eee eee % gr. 
TD TONE OF a ae ae ane a ere y% gr 
IMIG Per eutin Cg eee iy eee ees wee ae ee ee ee al ge ae 2% ers 
CLO SOOMIIL NOS UNA OR eer lett ere ge ee 2% gers. 
NOU Mm Salhicviatesss oe ease EAS SO Ee ee 5 grs. 


Directions for Use: Take 1 or 2 tablets every 3 or 4 hours. If relief is not 
prompt, see your physician. 
Formula No. 2: (Used subsequent to October 1947.) 


AgetyluSalicylic Acid. ns s-<22¢ tee oo te ee 3. grs. 
Acetophenetidiin n= ox ccer ce at OD PEE ater ae taee 2% ers. 
Grain’ Catieiniee seg spigset sachs a, tee led Soe W% gr. 


Direction for Use: FOR ADULTS: 1 or two tablets. May be repeated in 3 
hours if necessary. Do not take more than 5 tables in any 24-hour period. 

- For Children over 7 years: 1 tablet only. May be repeated in 3 hours. Do 
not give more than 8 tablets in any 24 hours. 

Do not exceed the above recommended doses in any 24 hours. If pains persist, 
recur frequently, or are unusually severe, consult a physician. 

Par. 3. Respondents cause and have caused said products, when 
sold, to be transported from their place of business in the State of 
Pennsylvania to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondents 
at all times mentioned herein have maintained a course of trade in 
said products in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondent William A. Reed Co., a corporation, subsequent to about 
January 2, 1946, and the individual respondents as copartners prior 
to such time, but subsequent to March 31, 1938, disseminated and 
caused the dissemination of a number of advertisements concerning 
said products, by the United States mails, and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondents have also disseminated and have caused 
the dissemination of a number of advertisements concerning their said 
products, by various means, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said prod- 
ucts in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in the advertisements disseminated and caused to be dis- 


930 FEDERAL TRADE COMMISSION DECISIONS 
Findings 48 F.T.C. 


seminated by the respondents as hereinabove set forth, in newspapers 
and radio continuities distributed throughout the United States, by 
the United States mails, and by other means in commerce, were the 
following: 


1. Medrex Soap: 

MEDREX SOAP * * *_ helps to bring genuine relief from burning, itching 
and embarrassment of blotchy skin. Mild, medicated MEDREX SOAP is de- 
lightful to use—and a big help in bringing back a clear, natural complexion 
* * * Friends if you’re troubled with blotchy, broken-out skin, get a cake of 
MEDREX SOAP tonight. Use it regularly. See how it may help relieve that 
externally-caused skin condition. 

And how should MEDREX SOAP be used to help relieve externally-caused 
pimples, blackheads and rashes? It is very simple. You just make a thick 
rich MEDREX SOAP lather. Wash your face thoroughly—allow some of the 
lather to dry on the face—then rinse with warm water and pat dry with a soft 
towel. Do it regularly. MEDREX SOAP is a pure, perfectly balanced, soothing 
soap that helps nature bring back a clear, lovely complexion. 


2. Medrex Ointment: 


WHY LOOK DISPLHASED? Get rid of pimples. Do ugly red, disfiguring 
pimples, bothersome blackheads, burning eczema, itching skin and other non- 
systemic externally-caused skin ailments make you look as if you suffered from 
a really serious complaint? Then, for Heaven’s Sake go to your druggist right 
away and get a jar of MEDREX OINTMENT. * * * MEDREX offers quick 
relief and promotes beneficial effect by helping nature to clear away these 
externally-caused blemishes. 

BAD SKIN, PIMPLES. 

Here is a new way to help rid yourself of torturous itching plmples, scales, 
scabies and blemishes of external nature. 


3. Nulfey Tablets, Formula No. 1: 


NULFEY HELPS clear up the system by acting as a laxative, too. It helps 
clear away those waste poisons that might be the cause of unbearable neuralgia 
and muscular pains. 

BACK-BREAKING PAINS. 

If you suffer from the agonizing torture of nagging backaches, rheumatism, 
arthritis, sciatica, gout, lumbago, or simple neuralgia ... if you feel so stiff 
and achy that you can hardly walk, sit or sleep in comfort, don’t dispair. Go 
to your druggist this very minute and buy a box of NULFEY TABLETS. 
Take 1 or 2 every 3 or 4 hours and the chances are better than good that ‘you 
will find quick relief. Sold with the ironclad guarantee that they must act 
beneficially on the particular condition for which they are intended or your 


money cheerfully refunded. Get NULFEY TABLETS today and get rid of 
those torturing pains. 


4. Nulfey Tablets, Formula No. 2: 
ACHES—PAINS 


Help rid yourself of torturing pains. Use time-tested NULFEY TABLETS 
for the relief of muscular aches and pains commonly referred to as rheumatic 
pains, also headaches, backache and simple neuralgia. Guaranteed quick acting 
NULFEY TABLETS must relieve promptly or your money back. The new im- 
proved NULFEY TABLETS are on sale today. 
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Par. 6. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication: 

(a) That the use of Medrex Soap is effective in treating and re- 
lieving externally caused pimples, blotches, broken out skin, rashes, 
and blackheads; and its use will relieve itching and Hiinoshe skin 
and restore a eieal natural complexion, in cases oe blotchy skin ; 

(5) That the use of Medrex Ointment as directed as a cure or 
remedy and constitutes a competent and effective treatment for all 
externally caused skin ailments or conditions, including pimples, black- 
heads, scabies, scales, skin blotches, eczema, skin irritations and erup- 
tions, skin blemishes or similar skin ailments or conditions, and will 
relieve the itching of skin blemishes and eruptions of external nature; 

(e) That Nulfey Tablets, Formula No. 1, will have a remedial 
action and will cure rheumatism, arthritis, sciatica, gout, lumbago, 
muscular aches and pains, and neuralgia; that waste poisons cause 
the pains of neuralgia and rheumatism and that this product will 
clear the system of these poisons and thereby relieve such pains; and 

(d) That Nulfey Tablets, Formula No. 2, will relieve aches and 
pains, particularly muscular aches and pains, rheumatic pains, head- 
aches, backaches, and pains of simple neuralgia. 

Par. 7. The said advertisements contained statements and repre- 
sentations which were misleading and are “false advertisements” as 
that term is defined in the Federal Trade Commission Act in that: 

(a) The use of Medrex Soap is not an effective treatment for and 
will not relieve externally or otherwise caused pimples, blotched 
or broken out skin, rashes or blackheads, will not relieve itching 
or burning skin, will not restore a clear, natural complexion in cases 
of blotchy skin, and the said soap does not possess medicinal value 
but acts only as a cleansing agent ; 

(6) The use of Medrex Ointment as directed is not a cure or remedy 
nor does it constitute a competent or effective treatment for externally 
or otherwise caused pimples, blackheads, scabies, skin blotches, 
eczema, skin irritations and eruptions, skin blemishes, or similar skin 
ailments, and although this product will temporarily relieve itching 
of some skin blemishes and eruptions, it does not do so in all such 
_ conditions ; 

(c) Nulfey Tablets, Formula No. 1, by reason of its laxative effect, 
will cause the evacuation of waste materials from the intestinal 
tract, but such action will not clear the system of poisons nor cure 
or relieve the pains of neuralgia, rheumatism, arthritis, sciatica, 
gout, lumbago, muscular aches and pains, nor does the use of these 
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tablets have any remedial or beneficial effect upon such ailments or 
conditions; and 

(d) Nulfey Tablets, Formula No. 1, and Nulfey Tablets, Formula 
No. 2, because of their analgesic properties will tend to relieve tem- 
porarily or reduce the pain associated with the aforesaid ailments set 
out in subsection (c) above, but the pain will return as soon as the 
analgesic effect. wears off; and there are pains associated with some 
of the said ailments or conditions in which the pain is so severe that 
Nulfey Tablets taken as directed will not give complete relief. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive statements and representations has a tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements 
and representations are true and to induce a substantial portion of 
the purchasing public because of such erroneous and mistaken belief 
to purchase respondents’ product. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer thereto of 
respondents William A. Reed Co. and Albert J. Sylk, respondents’ 
offer of settlement and respondents’ consent to the issuance by the 
Commission of an order to cease and desist in the form set forth in a 
tentative order to cease and desist issued by the Commission on 
January 22, 1951 (no briefs having been filed and oral argument not 
having been requested), and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

[t is ordered, That the respondent William A. Reed Co., a corpora- 
tion, and its officers, and the respondent Albert J. Sylk, individually 
and as president of William A. Reed Co., and the respondents Albert 
J. Sylk, William H. Sylk, Harry S. Sylk, Morris Soble, and Bernard 
Weinberg, individually and as copartners trading under the name of 
William A. Reed Co., or trading under any other name or trade 
designation, and said respective respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution of their 
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drug and cosmetic products presently designated as “Medrex Soap,” 
“Medrex Ointment,” “Nulfey Tablets,” or any other products of sub- 
stantially similar composition or composing or possessing substan- 
tially similar properties, whether sold under the same names or under 
any other names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of Medrex Soap is effective in treating or reliev- 
ing externally or otherwise caused pimples, blotched or broken out 
skin, rashes or blackheads; that said product will relieve itching or 
burning skin or restore a clear, natural complexion in cases of blotchy 
skin; or that said product possesses any medicinal value; 

(6) That the use of Medrex Ointment, as directed, is a cure or 
remedy or constitutes a competent or effective treatment for externally 
caused skin ailments or conditions, or that said product has any value 
in the treatment of such ailments or conditions in excess of such tem- 
porary relief from itching as may be afforded ; 

(c) That Nulfey Tablets Formula No. 1 will have a remedial action 
or will cure rheumatism, arthritis, sciatica, gout, lumbago, muscular 
aches and pains, or neuralgia, or that said product will have any bene- 
ficial effect upon such ailments or conditions in excess of tending to 
temporarily relieve or reduce minor aches or pains associated, with 
such ailments or conditions; or that said product, by the evacuation of 
waste materials from the intestinal tract afforded by the laxative 
effect of this product, will clear the system of poisons, or that the 
presence of waste poisons in the system causes the pains of neuralgia 
or rheumatism ; 

(d) That Nulfey Tablets Formula No. 2 will relieve aches or pains, 
particularly muscular aches or pains, rheumatic pains, headaches, 
backaches, and pain of simple neuralgia, except to the extent that said 
tablets will tend to temporarily relieve or reduce minor aches and 
pains associated with the aforesaid ailments or conditions. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said products, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MaAtTrTrr OF 


KOCH LABORATORIES, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4772. Oomplaint, June 18, 1942—Decision, Aug. 24, 1951 


The premise or theoretical basis for a certain method of treatment which in- 
volved administration by intramuscular or intravenous injection of the 
products concerned—namely, that natural immunity or resistance to disease 
is brought about by a vigorous oxidation mechanism which destroys and 
renders harmless germ structures and cancer-producing mechanisms—is 
not supported by the predominant weight of qualified scientific opinion, 
which is to the effect that the oxidation processes have no direct bearing 
on natural immunity, that the degenerative diseases and the allergies are 
not caused by a defect of the oxidation mechanism, and that the products 
concerned in the instant proceeding have no beneficial role whatsoever in 
carbohydrate or glucose oxidation. 


As respects the question of public interest and the false and misleading ad- 
vertising of preparations offered and sold as treatments for various diseases 
and conditions of human beings and animals: the provisions of the Federal 
Trade Commission Act and the public policy expressed therein require cor- 
rective action to eliminate false representations, irrespective of whether 
or not the dissemination of the advertising was limited to those who had 
the requisite training to appraise accurately the false representations of 
material facts which appeared in the advertising in question. 


Evaluation of therapeutic preparations requires study of a substantial number of 
cases correctly diagnosed, and usually also contemplates some knowledge 
of the ratio of cures to trials. 


Where a corporation and two officers thereof, engaged in the manufacture and 
interstate sale and distribution of their “Glyoxylide,” “B-Q,”’ and ‘“Malonide 
Ketene Solution” preparations for administration by intramuscular or 
intravenous injection; 

In advertising in periodicals, pamphlets, circulars, and other promotional mat- 
ter which they disseminated to doctors of medicine (including homeopathic 
physicians) and to naturopaths and other practitioners of the healing arts, 
and in which were included statements purportedly dealing with conditions 
encountered and results accomplished in clinical use, directly and by 
implication— 

(a) Falsely represented that their preparation “Glyoxylide’ was an adequate 
treatment for and possessed substantial therapeutic value in the presence 
of any type or stage of cancer, leprosy, malaria, coronary occlusion or 
thrombosis, multiple sclerosis, arteriosclerosis, angioneurotic oedema, ob- 
literative endarteritis, asthma, hay fever, dementia praecox, epilepsy, 
psoriasis, poliomyelitis, tuberculosis, syphilis, arthritis and osteomyelitis, 


any type of allergy or infection, abscess of the prostate gland, septicaemia 
and insanity ; 
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(0) Falsely represented that the product “B-Q” constituted an adequate treat- 
ment for and possessed substantial therapeutic value in the presence of 
all infections and their sequelae including gonorrhea, salpingitis, sinusitis, 
meningitis, infantile paralysis, septicaemia, streptococcus sore throat, pneu- 
monia, undulant fever, malaria, coronary thrombosis, the allergies, diabetes, 
cancer, arthritis, and the degenerative diseases; 

(c) Falsely represented that the preparation “Malonide Ketene Solution” con- 
stituted an adequate treatment for and possessed substantial therapeutic 
value in the presence of the allergic diseases, infections, diabetes, cancer, 
double pneumonia, osteomelitis, and post operative meningitis; and 

(d@) Falsely represented through the use of the expressions “for the infections,” 
“for the allergies,’ and “for cancer, and the degenerative diseases,’ that 
their products were of therapeutic value in the treatment of all infections, 
allergies, cancer, and degenerative diseases ; 

With capacity and tendency to deceive and mislead prospective purchasers into 
the belief that such representations were true and thereby induce purchase 
of said products: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice of the public and constituted unfair and deceptive acts in 
commerce. 


While the witnesses who testified in support of the complaint had not prescribed 
respondents’ products or observed their effects in concrete cases, they had had 
wide experience in various fields of medical science, and their broad knowl- 
edge individually and in the aggregate respecting the fields under inquiry, 
was such that their testimony—which affirmed in substance that respond- 
ents’ highly diluted products, irrespective of the dilution in which they might 
be used, were of no value in the treatment of any disease or disorder what- 
soever—was entitled to very great weight. 


In the foregoing connection it also appeared that there had been a series of 
scientific experiments which entailed administration of various dilutions of 
a substance allied to the product ‘“Glyoxylide’” (which had apparently been 
used earlier by one of said individual respondents in the treatment of 
eaneer), and that it was the conclusion of the scientific witnesses who con- 
ducted said experiments at an eastern university that the product had no 
effect, inhibitory or stimulatory, on tumors in mice, either spontaneous or 
induced. 


As respects the preparation “Glyoxylide” and the effects thereof, the record also 
revealed that a legislative commission of the Province of Ontario, Canada, 
appointed to inquire into treatments offered for cancer, reported to the 
Minister of Health in 1942 that in nine cancer cases treated by “Glyoxylide” 
and observed until final termination, no curative or remedial effects were 
observed from the standpoint of the prolongation of life, regression of tumor, 
or suppression of symptoms. 


As regards testimony and other evidence relating to specific instances in which 
respondents’ products had been administered and other testimony respecting 
the opinions which certain of the witnesses, who were doctors of medicine 
or practitioners of other healing arts, had formed as to respondents’ products, 
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primarily on the basis of the witnesses’ use of such preparations and which 
were to the general effect that the products in question had significant 
therapeutic value: it was the view of the Commission that the evidence 
relating to the case histories concerned was unconvincing and constituted a 
wholly inadequate basis for a conclusion that such products possessed 
therapeutic value. 


As respects said case histories it appeared, among other things, that in some in- 
stances improvement which apparently followed administration of one of 
respondents’ products undoubtedly was attributable to such conventional 
therapeutic treatment as was rendered to the patient previously, simul- 
taneously or subsequently, rather than to the effects of the products con- 
cerned; that in other instances the particular disease belonged in that 
category in which the symptoms might be subject to complete or substantial 
remission, subject, possibly, to reappearance months or years later; that 
in others the diseases were self-limiting or their symptoms were of definite 
duration or both; that in no single category did the testimony relating to 
clinical use embrace a substantial number of specific cases; and that in 
more than 20 or such categories the testimony in each instance related to 
the use of respondents’ treatment of one patient. 


As regards further testimony and evidence offered in respondents’ behalf, it ap- 
peared that, in view of the existence of respondents’ products for more than 
20 years, there was a singular lack of test data or information obtained 
from controlled clinical work to corroborate the representations for thera- 
peutic value used by respondents in promoting the sale of the product in- 
volved; and it was the conclusion of the Commission, on the basis of the 
greater weight of the evidence, that respondents’ preparations possessed 
no therapeutie value; that their use in any dilution would not benefit any 
disease or condition of humans or animals; and that the statements in re- 
spondents’ advertising and promotional matter—including those which 
represented that the efficacy of said products and their method of treat- 
ment was attested, demonstrated, or proved by the results afforded in their 
clinical use—constituted false representations of material facts, and that 
respondents’ advertisements were false and misleading, and constituted 
false advertisements. 


As respects respondents’ contention that no public interest existed in the pro- 
ceeding for the reason that dissemination of the advertising concerned had 
been restricted to members of the medical profession with the requisite 
training to understand and evaluate therapeutic claims made for medicinal 
products, it appeared that it was disseminated to doctors of medicine, in- 
cluding homeopathic physicians, and to practitioners of other healing arts, 
including naturopaths; and also that similar representations phrased in 
different language, particularly as they related to the treatment of cancer, 
had appeared in media coming to the attention of the lay public; and that, 
accordingly, respondents’ advertising had not been thus limited as claimed, 
laying to one side the fact that, even if the contention were true, corrective 
action would nevertheless have been required under the statute and the 
public policy expressed therein. 


While it appeared from certain documents filed on behalf of respondents that 
subsequent to the institution of the proceeding, respondent corporation was 
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dissolved and no longer existed, and there were also indications that the 
Sale and distribution of the preparations concerned had been discontinued 
by respondent individuals, it was the opinion of the Commission that, 
while the corporate respondent under the circumstances was not included 
in the cease and desist order, the public interest required issuance of such an 

, order. prohibiting respondent individuals from resuming or continuing use 
of the unfair and deceptive acts and practices employed at the time when 
the complaint was issued and subsequent thereto. 


Before Mr. John P. Bramhall, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
Dykema, Jones & Wheat, of Detroit, Mich., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Koch Laboratories, 
Inc., a corporation, William F. Koch, individually and as an officer of 
Koch Laboratories, Inc., and Louis G. Koch, individually and as an 
officer of Koch Laboratories, Inc., hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParaGraPH 1. The respondent Koch Laboratories, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Michigan and maintains its principal office 
and place of business at 8181 East Jefferson Avenue, Detroit, Mich. 

Par. 2. Respondent William F. Koch is president and Louis G. 
Koch is secretary-treasurer of Koch Laboratories, Inc., and they both 
are actively engaged in the conduct of the business of respondent Koch 
Laboratories, Inc. The aforesaid individual respondents direct and 
control the sales and advertising policy of the corporate respondent. 

Par. 3. The respondents are now and for several years last past 
have been engaged in the business of selling and distributing prepara- 
tions designated as “Glyoxylide,” “B-Q,” and “Malonide Ketene So- 
lution,” which preparations have been offered for sale and sold by 
respondents as treatments for various diseases and conditions of the 
human body. The respondents manufacture the said preparations 
and cause them to be transported from Detroit, Mich., to purchasers 
thereof located in various States of the United States other than the 
State of Michigan. The respondents maintain and at all times men- 
tioned herein have maintained a course of trade in said preparations 
in commerce among and between the various States of the United 


States. 
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Par. 4. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating and have 
caused and are now causing the dissemination of false advertisements 
concerning their said preparations by the United States mails and 
by various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, and the respondents have also dis- 
seminated and are now disseminating and have caused and are now 
causing the dissemination of false advertisements concerning the said 
preparations by various means for the purpose of inducing and which 
are likely to induce directly or indirectly the purchase of their said 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated as herein- 
before set forth by the United States mails, by advertisements in 
periodicals, by pamphlets, circulars, and other advertising literature, 
are the following: 

The BASIS OF IMMUNITY is, after all, the vital principle, the OXIDATION 
MECHANISM. When its catalysis ceases, death is the result. When its ac- 
tivity wanes, the toxins that support pathogenic germ activity, that produce 
allergy, or that cause cancer, are not destroyed in the body, and can execute 
their effects. All of these toxins depend upon their free valencies between carbon 
atoms, between carbon and oxygen, and between carbon and nitrogen for their 
pathogenic photochemic action. 

Our SYNTHETIC ANTITOXINS not only activate oxygen, but they activate 
the toxic free valencies of germ and allergy poisons to accept the activated oxygen 
and thus become burned to harmless structures. Our active principles are 
fundamentally and universally useful, therefor. 

Certain polymerization phases have specific pathogenic action, while others 
have no action at all. The rapidity of the recovery from virus caused disease 
after one dose of our Benzoquinone solution or one of the transition forms, 
Glyoxylide or Malonide, can only be accounted for by this assumption, for re- 
covery from early acute infantile paralysis has taken place in twenty-four hours 
and measles recover regularly in twelve hours. 

SYNTHETIC ANTITOXINS 


For the INFECTIONS— 
1:4 Benzoquinone. 


For the ALLERGIES— 
Malonide. 
Ketene. 

For CANCER and the REGENERATIVE diseases— 
Glyoxylide OCCO. 
Glyoxlide * * * for allergy, cancer, infection. 
BQ * * * for the infections and their sequelae. 


KOCH LABORATORIES, INC. ET AL. 239 


234 Complaint 


In both coronary occlusion and obliterative endarteritis besides the allergy 
to such toxins as that in tobacco which excite the angiospasms and the hyper- 
trophic response in the cells of the intima, the pain of the vascular spasms and 
muscle spasms occurring with occlusion and circulatory failure are due to the 
presence of incompletely burned materials produced by muscle contraction in 
the absence of a supply of oxygen and glucose. In such areas the oxidation 
catalyst must also be exhausted, and a fresh supply behaves specifically in 
reducing the pain and correcting the pathology. The spasms and hyperplasia 
of the original allergic response are quickly corrected and sufficient circulation 
is soon restored to the part to burn up the pain producing products of muscle 
spasm through the catalysis of the glyoxylide. The toxie substances and their 
effects are thus removed and with reasonable time the whole pathology is 
corrected. 

ANGIONEUROTIC OEDEMA * * * Condition seemed almost fatal for 
a half-hour before glyoxylide was given intra-muscularly. In less than two 
minutes relief was perhaps 80 per cent. Recovery complete within one hour. 

OBLITERATIVE ENDARTERITIS * * * Obliterative Endarteritis, both 
legs and feet to the knees. Much pain, bedfast. Amputation at knees requested 
by surgeon. Blood sugar 380. One dose glyoxylide followed in three months 
by much improvement and in six months by complete recovery. Blood sugar 80. 
No return of trouble. . 

Hay fever, asthma, severe sinusitis, generalized, pigmented, itching hives 
constantly. * * * One dose of glyoxylide was given in May, 1934. Recovery 
complete in all respects within six months. 

Dementia Praecox * * * recovery was complete in two years after two 
doses of Glyoxylide solution. 

Epilepsy * * * one dose of glyoxylide solution given August 12, 1929, was 
followed by a gradual recession of the disease, so that by the twelfth week 
only a few petit mal were observed and thereafter recovery became complete, 
with no more fits. 

PSORIASIS * * * At the time of glyoxylide injection body was generally 
covered, hair and nails affected. Ears almost separated from scalp. Recovery 
completed and heart action returned to normal fourteen weeks after one 
injection of glyoxylide * * *. 

POLIOMYELITIS * * *. Recovery started to show within ten minutes 
after the first injection (Glyoxylide). 

According to reports by expert clinicians more is accomplished in tuberculosis 
in three months by one dose of Glyoxylide than by five years of sanitarium care. 
Many of the most advanced cases of tuberculosis of the lungs and bones recover 
on one dose. The results in leprosy, malaria, syphilis, multiple sclerosis and 
infantile paralysis are good but no statistical estimates have been made as yet. 
Cases of insanity and epilepsy have responded well also. Thus the field of 
action is general and the efficiency is extraordinary. 

ARTHRITIS * * *, One dose of Glyoxylide was given in December, 1927. 
Pain was soon better and in three months she was able to walk a few Steps. 
In one year recovery had become about 90% of normal and has so remained. 

TUBERCULAR ARTHRITIS AND OSTEOMYELITIS * * *. One dose of 
Glyoxylide given July 23, 1934, was followed by a rapid decrease in the pain and 
a steady restoration of joint and bone to normal functionally and structurally, 
with perfect use of leg and full motion within nine months. 

A case of abscess of the prostate with septicaemia becoming worse after 
Sulfathiazole recovered splendidly following a dose of Glyoxylide. 


2138405419 
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In a series of some three hundred cases of asthma, eczema and hay fever 
eighty-five percent made full recovery on one or two doses of Glyoxylide. 

We recommend BQ * * * 1:4 Benzoquinone in the treatment of all in- 
fections and their sequelae including gonorrhea, salpingitis, sinusitis, meningitis, 
infantile paralysis, scepticaemia, streptococcus sore throat, pneumonia, undulant 
fever, malaria, coronary thrombosis, the allergies, diabetes, cancer, arthritis, 
degenerative diseases. 

Malonide Ketene Solution has served well in the allergies, infections and can- 
cer. A boy of two with double pneumonia and osteomyelitis of the left tibia, 
which had to be opened the full length; the prognosis given by all attendants 
was early death. Two doses of Malonide Ketene Solution brought full recovery 
with rapid recuperation. A case of postoperative meningitis caused by the 
staphlococcus pyogenes aureus that had passed beyond the convulsive stage into 
coma and was expected to pass on any minute made a rapid recovery (ten days) 
on one dose of Malonide Ketene Solution. 

An efficient single dose treatment for diabetes on a full carbohydrate diet 
without insulin. * * * The period of observation includes scattered cases 
treated since 1929 and recent systematic studies. The cases studied cover about 
every type known including a few of diabetes insipidus. 

The treatment material consists of cataleptic delusions of the carriers of 
aerobic oxidation which we have described elsewhere. (1) the substances are 
1:4 Benzoquinone and its transition products Glyoxylide (OCCO) and Malonide 
(OCCCO) and also Ketene. * * *. After the remedy is injected one should 
watch for periodic reactions which play their part in the recovery process. 
These have already been described. They generally come at three and a half 
day or three week intervals until recovery is complete. If an intervening factor 
prevents recovery it should be identified and removed and the dose repeated. 

Acute Appendicitis * * * Twenty-four hours after treatment of one dose 
of Benzoquinone white count was 3,500, pain nearly gone, no vomiting or nausea. 
Desiring food. Pulse 92, temperature 99°. Forty-eight hours after treatment 
white count 10,350, temperature normal, pulse 80, feeling good. Slight sore 
spot still remaining in appendicitis region. Recovery rapid thereafter. 


Par. 5. Through the use of the statements and representations 
hereinabove set forth and other similar statements and representa- 
tions not specifically set out herein which purport to be descriptive 
of the therapeutic value of respondents’ preparations and of the bene- 
fits to be derived from their use, the respondents represent directly 
and by implication that the preparation “Glyoxylide” is an adequate 
treatment for any type or stage of cancer, leprosy, malaria, coronary 
occlusion or thrombosis, multiple sclerosis, arteriosclerosis, angio- 
neurotic oedema, obliterative endarteritis, asthma, hay fever, de- 
mentia praecox, epilepsy, psoriasis, poliomyelitis, tuberculosis, 
syphilis, arthritis and osteomyelitis, any type of allergy or infection, 
abscess of the prostate gland, septicaemia, and insanity; that the 
product “B-Q” constitutes an adequate treatment for all infections 
and their sequelae, including gonorrhea, salpingitis, sinusitis, men- 
ingitis, infantile paralysis, septicaemia, streptococcus sore throat, 
pneumonia, undulant fever, malaria, coronary thrombosis, the al- 
lareies, diabetes, cancer, arthritis, and the degenerative diseases; and 
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that the preparation “Malonide Ketene Solution” constitutes an ade- 
quate treatment for the allergic diseases, infections, diabetes, cancer, 
double pneumonia, ostemyelitis, and post-operative meningitis. 
Through the use of the term “for allergy, cancer, infection” to describe 
and refer to properties of the aforementioned products, they have 
represented such products to be of therapeutic value in the treatment 
of all infections, cancer and allergies. 

Par. 6. The foregoing advertisements and representations and 
others similar thereto not specifically set out herein, used and dis- 
seminated by the respondents as hereinabove described, are false and 
misleading. In truth and in fact, respondents’ products “Glyoxylide,” 
“B-Q,” and “Malonide Ketone Solution” do not possess any thera- 
peutic value and their use will not benefit any disease. 

Par. 7. The use by respondents of their advertising matter here- 
tofore described has had and now has the capacity and tendency to 
and did and does deceive and mislead prospective purchasers and 
purchasers of their products into the belief that such representations 
are true and that such products possess the therapeutic properties 
represented. On account of such mistaken and erroneous belief a 
substantial portion of the purchasing public has been and is induced 
to purchase said products from the respondents. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FInpDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 138, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing of respondents’ joint 
answer to the complaint, testimony, and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a trial examiner of the Commission theretofore duly desig- 
nated by it and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, respondents’ answer, testimony, and other evidence, the 
trial examiner’s recommended decision and exceptions thereto, briefs 
in support of and in opposition to the allegations of the complaint, and 
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oral argument; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the public interest and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. At the time this proceeding was instituted, the 
respondent Koch Laboratories, Inc., was a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Michigan, and maintained its principal office and place of 
business at 8181 East Jefferson Avenue, Detroit, Mich. Respondents 
William F. Koch and Louis G. Koch are individuals who have acted 
respectively as president and treasurer of respondent Koch Labora- 
tories, Inc. Respondents William F. Koch and Louis G. Koch have 
been actively engaged in the conduct of the business of respondent 
Koch Laboratories, Inc., and have directed and controlled the sales 
and advertising policies of such corporate respondent. 

Par. 2. Respondents for many years prior to the time when this 
proceeding was instituted engaged in the business of selling and dis- 
tributing certain preparations designated as “Glyoxylide,” “B-Q,” 
and “Malonide Ketene Solution,” which preparations have been 
offered for sale and sold by respondents as treatments for various 
diseases and conditions of the human body and in animals. The re- 
spondents have manufactured said preparations and caused them to 
be transported from Detroit, Mich., to purchasers thereof located in 
various States of the United States other than the State of Michigan 
and in the District of Columbia, and during the period aforesaid 
have maintained a course of trade in said preparations in commerce 
among and between the various States of the United States. 

Par. 3. In the course and conduct of their business the respondents 
have disseminated, and have caused the dissemination of, advertise- 
ments concerning said preparations by the United States mails and 
various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act; and respondents have disseminated, and have 
caused the dissemination of, advertisements concerning such prepara- 
tions by various means for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase thereof in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Among and typical of the statements and representations 
contained in advertisements in periodicals, pamphlets, circulars and 
other promotional matter disseminated as aforesaid and caused to 
be disseminated or mailed by respondents subsequent to March 21, 
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19388, to doctors of medicine, including homeopathic physicians and 
other practitioners of the healing arts, including naturopaths, in 
furtherance of the sale and distribution of their preparations, are 
the following statements and representations: 


THE BASIS OF IMMUNITY is, after all, the vital principle, the OXIDATION 
MECHANISM. When its catalysis ceases, death is the result. When its activity 
wanes, the toxins that support pathogenic germ activity, that produce allergy, 
or that cause cancer, are not destroyed in the body, and can execute their 
effects. All of these toxins depend upon their free valencies between carbon 
atoms, between carbon and oxygen, and between carbon and nitrogen for their 
pathogenic photochemie action. 

OUR SYNTHETIC ANTITOXINS not only activate oxygen, but they activate 
the toxic free valencies of germ and allergy poisons to accept the activated 
oxygen and thus become burned to harmless structures. Therefore, our active 
principles are fundamentally and universally useful. 

* ¥* * Certain polymerization phases have specific pathogenic action, 
while others have no action at all. The rapidity of the recovery from virus 
caused disease after one dose of our Benzoquinone solution or one of the transi- 
tion forms, Glyoxylide or Malonide, can only be accounted for by this assump- 
tion, for recovery from early acute infantile paralysis has taken place in 
twenty-four hours and measles recovers regularly in twelve hours. 


SYNTHETIC ANTITOXINS 


For the INFECTIONS— 


* * * 
1:4 Benzoquinone, 

* * oe 
For the ALLERGIES— 
Malonide * * * 
Ketene Fy edie 


For CANCER, and the DEGENERATIVE diseases— 
Glyoxylide, O=C=C=O 


ss ¢ «© © * # 


GLYOXYLIDHB 
s ¢ &@ 
for 
ALLERGY 
CANCER 


INFECTION 
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FOR THE INFECTIONS AND THEIR SEQUELAE. 


In both coronary occlusion and obliterative endarteritis besides the allergy 
to such toxins as that in tobacco which excite the angiospasms and the hyper- 
trophic response in the cells of the intima, the pain of the vascular spasms 
and muscle spasms occurring with occlusion and circulatory failure are due 
to the presence of incompletely burned materials produced by muscle contrac- 
tion in the absence of a supply of oxygen and glucose. In such areas the 
oxidation catalyst must also be exhausted, and a fresh supply behaves specifically 
in reducing the pain and correcting the pathology. The spasms and hyperplasia 
of the original allergic response are quickly corrected and sufficient circulation 
is soon restored to the part to burn up the pain producing products of muscle 
spasm through the catalysis of the glyoxylide. The toxic substances and their 
effects are thus removed and with reasonable time the whole pathology is 
corrected. 

* * & 

ANGIONEUROTIC OEDEMA * * *. Condition seemed almost fatal for 
a half-hour before glyoxylide was given intramuscularly. In less than two 
minutes relief was perhaps 80 percent. Recovery complete within one hour. 

OBLITERATIVE ENDARTERITIS * * *. Obliterative endarteritis, 
both legs and feet to the knees. Much pain, bedfast. Amputation at knees 
requestioned by surgeon. Blood sugar 380. One dose glyoxylide followed in 
three months by much improvement and in six months by complete recovery. 
Blood sugar 80. No return of trouble. * * * 

* %* * Hay fever, asthma, severe sinusitis, generalized, pigmented, itching 
hives constantly. * * * One dose of glyoxylide was given in May, 1934. Re- 
covery complete in all respects within six months. 

DEMENTIA PRAECOX * * *, Recovery was complete in two years after 
two injections of glyoxylide solution. * * * 

EPILEPSY * * *, One dose of glyoxylide solution given August 12, 1929 
was followed by a gradual recession of the disease, so that by the twelfth week 
only a few petit mal were observed and thereafter recovery became complete, 
with no more fits. * * * 

PSORIASIS * * *. At the time of glyoxlide injection body was generally 
covered, hair and nails affected. Ears almost separated from scalp. Recovery 
completed and heart action returned to normal fourteen weeks after one 
injection of glyoxylide * * #*, 

* * * POLIOMYELITIS * * *, Recovery started to show within ten 
minutes after the first injection [Glyoxylide] * * *., 

According to reports by expert clinicians more is accomplished in tuberculosis 
in three months by one dose of Glyorylide than by five years of sanitarium care. 
Many of the most advanced cases of tuberculosis of the lungs and bones recover 
on one dose. 

The results in leprosy, malaria, syphilis, multiple sclerosis, and infantile paral- 
ysis are good, but no statistical estimates have been made as yet. 


* * * 


Cases of insanity and epilepsy have responded well also. Thus the field of 
action is general, and the efficiency is extraordinary. 
%* * * 
ONE OR TWO DOSES are sufficient generally for complete recovery, where 
this is possible. 
zs» 8 @ 
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* * * ‘They are all good. 

ARTHRITIS * * *. One dose of glyoxylide was given in December, 1927, 
pain was soon better and in three months she was able to walk a few steps. In 
one year recovery had become about ninety per cent of normal and has so 
remained. * * #* 

TUBERCULAR ARTHRITIS AND OSTEOMYELITIS * * *. One dose 
of glyoxylide given July 23, 1934 was followed by rapid decrease in the pain and 
a steady restoration of joint and bone to normal, functionally and structurally, 
with perfect use of leg and full motion within ninemonths. * * * 

A case of abscess of the prostate with septicemia becoming worse after Sulfa- 
thiazole recovered splendidly following a dose of Glyoxrylide. 

In a series of some three hundred cases of asthma, eczema, and hay fever, over 
eighty-five per cent made full recoveries on one or two doses of Glyoxylide. 


WE RECOMMEND 


BQ 
1:4 BENZOQUINONE 


IN THE TREATMENT OF ALL INFECTIONS 
AND THEIR SEQUELAE INCLUDING 


Gonorrhea, Salpingitis, Sinusitis, Meningitis, Infantile Paralysis, Septicaemia, 
Streptococcus Sore Throat, Pneumonia, Undulant Fever, Malaria, Coronary 
Thrombosis, The Allergies, Diabetes, Cancer, Arthritis, Degenerative Dis- 


eases oe ere 
MALONIDE, KETENE SOLUTION, has served well in the Allergies, Infec- 


tions and Cancer, * * ¥*, 
* * Ly 


A boy of two with double pnewmonia and osteomyelitis of the left tibia which 
had to be opened the full length; the prognosis given by all attendants was early 
death. Two doses of the Malonide Ketene solution brought full recovery with 
rapid recuperation. * * * 

A ease of postoperative meningitis caused by the Staphlococcus Pyogenes 
Aureus, that had passed beyond the convulsive stage into coma, and was expected 
to pass on any minute, made a rapid recovery (ten days) on one dose of malonide 
ketene solution. 


AN EFFICIENT SINGLE DOSH TREATMENT FOR DIABETES 


On a Full Carbohydrate Diet Without Insulin 


* * * 


The period of observation includes scatttered cases treated since 1922 and 
recent systematic studies. The cases treated cover about every type known, 
including a few of diabetes insipidus. 

The treatment material consists of catalytic dilutions of the carriers of 
aerobie oxidation which we have described in the past elsewhere. (1) These 
substances are 1:4 Benzoquinone and its transition products of Glyoxylide, 
(O=C—C—O), and Malonide, (O=C=C=C=O), and also Ketene. * * * 


* & & 
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After the remedy is injected one should watch for periodic reactions which 
play their part in the recovery process. These have already been de- 
scribed. * * * They generally come at three and a half day or three-week 
intervals until recovery is complete. If an interfering factor prevents re- 
covery it should bfe identified and removed and the dose repeated. ieeieis ameciss 

The curative fields of Glyoxylide and Benboquinone overlap. From ex- 
perience, Benzoquinone is recommended in the simple allergies, the acute in- 
fections, and diabetes; while Glyoxylide is preferred in the chronic infections 
and their sequelae, cancer, arthritis, and the degenerative diseases. * * * 

One dose is given, and then plenty of time allowed for the recovery process 
to manifest itself. Acute infections respond very quickly. For example, 
early acute gonorrhea generally recovers in one or two days after one dose, 
but the chronic conditions require a period that is proportionate to the length 
of time the disease has been established in the individual and his ancestry. It 
may take three to six months, or even a year or two, for complete recovery. 
However, the dose is not repeated so long as recovery or good reactions are 
evident. Thus many of the so-called incurable diseases get entirely well on 
one dose. But the dose may be repeated if desired. * * * 

Acute Appendicitis, * * *. Twenty-four hours after treatment of one 
dose of benzoquinone, white count was 13,500, pain nearly gone, no vomiting or 
nausea, desiring food, pulse 92, temperature 99°. Forty-eight hours after 
treatment white count 10,350, temperature normal, pulse 80, feeling good, 
slight sore spot still remaining in appendix region, recovery rapid thereafter. 

Par. 5. Through use of the statements and representations herein- 
above set forth and other similar statements and representations not 
specifically set out herein which purport to be descriptive of the benefits 
to be derived from use of respondents’ preparations, the respondents 
have represented directly and by implication that the preparation 
designated “Glyoxylide” is an adequate treatment for and possesses 
substantial therapeutic value in the presence of any type or stage of 
cancer, leprosy, malaria, coronary occlusion or thrombosis, multiple 
sclerosis, arteriosclerosis, angioneurtoic oedema, obliterative endarter- 
itis, asthma, hay fever, dementia praecox, epilepsy, psoriasis, poliomye- 
litis, tuberculosis, syphilis, arthritis and osteomyelitis, any type of 
allergy or infection, abscess of the prostate gland, septicaemia, and 
insanity ; that the product “B-Q” constitutes an adequate treatment for 
and possesses substantial therapeutic value in the presence of all infec- 
tions and their sequelae including gonorrhea, salpingitis, sinusitis, men- 
ingitis, infantile paralysis, septicaemia, streptococcus sore throat, 
pneumonia, undulant fever, malaria, coronary thrombosis, the aller- 
gies, diabetes, cancer, arthritis, and the degenerative diseases; and 
that the preparation “Malonide Ketene Solution” constitutes an 
adequate treatment for and possesses substantial therapeutic value 
in the presence of the allergic diseases, infections, diabetes, cancer, 
double pneumonia, osteomyelitis, and post operative meningitis. 
Through use of the expressions “for the infections,” “for the allergies,” 
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and “for cancer, and the degenerative diseases” to describe and refer to 
the properties of their preparations, respondents have represented 
respectively that their products are of therapeutic value in the treat- 
ment of all infections, allergies, cancer and degenerative diseases. 

Par. 6. Designated in respondents’ pamphlets and literature as 
constituting the Koch method, respondents’ products have been sold 
in ampules variously containing 2 cubic centimeters or 214 cubic 
centimeters of solution and are designed to be administered by intra- 
muscular or by intravenous injection. The premise or theoretical basis 
for the efficacy attributed by respondents to their method is that 
natural immunity or resistance to disease is brought about by a 
vigorous oxidation mechanism and that such state of the mechanism 
destroys and renders harmless germ structures and cancer producing 
organisms. It is stated by respondents in the advertising that tissues 
deficient in catalysts promoting and accelerating oxidation lose their 
immunity or power to burn up the germs causing disease. The 
substances contained in respondents’ products, according to the writ- 
ings and literature used in promoting the sale thereof, are oxidation 
catalysts which are described as being synthetically derived and 
very unstable and delicate in nature. 

To the product “Glyoxylide” respondents ascribe the formula 
O=C=C=O and in substance designate this preparation in some of the 
promotional matter as an aqueous solution of 1 part Glyoxylide to 1 
trillion parts of water. The product “B-Q,” also referred to as “1:4 
Benzoquinone,” is an aqueous solution of 1 to 1 million parts of water. 
“1:4 Benzoquinone” is a recognized chemical entity. “Malonide 
Ketene Solution,” sometimes referred to by respondents as “Ketene,” 
is stated by respondents to have two components. To the component 
which respondents designated as “Malonide” they ascribe the chemical 
formula of O=C=C=C=O, which substance is said to be prepared as an 
aqueous solution of 1 part malonide and 1 trillion parts of water. 
The formula O=C=C=C=O is the formula of carbon suboxide, a known 
product. H,C=C=O, the formula of the other component, is referred 
to also as “Ketene.” “Ketene,” that is, the formula H,C=C=0, is a 
known product. 

Respondent William F. Koch affirms that he has isolated the com- 
pound O=C=C=O, designated by him as “Glyoxylide.” In the opinion 
of other scientific witnesses, including one trained in the field of bio- 
chemistry whose testimony was introduced in this proceeding by 
counsel supporting the complaint, the compound O=C=C=O does not 
exist. A basis for this opinion is that various attempts to prepare 
the anhydride of glyoxylic acid, as reported in the scientific litera- 
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ture, have been failures. Assuming that it exists, however, it would 
constitute the anhydride of glyoxylic acid. If combined with water, 
O=C=C=O would be transformed into glyoxylic acid and the transition 
normally would be a rapid one. With respect to the compound “Mal- 
onide,” an aqueous solution of carbon suboxide when diluted to 10 to 
the minus 12 power would become malonic acid probably within an 
hour. H,C=C=O, or Ketene, combined with water rapidly will form 
acetic acid, which acid is known to many persons because of its pres- 
ence in vinegar. 

Inasmuch as it is asserted by respondents that their products are 
identical except with respect to the grade of their activity, further 
differentiation between them is unnecessary for the purposes of this 
proceeding. Itis apparent, however, from the statements set out here- 
inbefore, that respondents’ products represent highly dilute solutions. 
With respect to the product “Glyoxylide,” for example, the relation- 
ship proportionately between 1 part O=C=C=O and 1 trillion parts of 
water can be said to approximate mathematically that which 1 second 
bears in point of time to the total seconds which have elapsed since the 
year 29738 B. C. down to the date on which this case was orally argued 
before the Commission. There is testimony in the record to the effect 
that certain of the highly dilute solutions under consideration here 
cannot be distinguished from water by any tests known to chemical 
science. 

Par. 7. The testimony of various scientific witnesses which was in- 
troduced into the record by counsel supporting the complaint is to 
the effect that the oxidation processes have no direct bearing on nat- 
ural immunity, that the degenerative diseases and allergies are not 
caused by a defect of the oxidation mechanism of the body, and that 
although a decline in metabolic processes may cause more suscepti- 
bility to some types of infection, other forms of pathogenic germ 
activity are not dependent on the state of the oxidation mechanism. 
Moreover, the administration of substances such as thyroid and 
nitrophenols, which are known to increase oxidation in the body, are 
not effective treatments for infections, allergic diseases, or degenera- 
tive diseases, and in many cases they tend to make the disease worse 
or adversely affect the patient. In the opinion of certain of the wit- 
nesses, no valid scientific basis exists for ascribing to respondents’ 
products any beneficial role whatsoever in connection with carbo- 
hydrate or glucose oxidation. 

The witnesses testifying in support of the complaint have had wide 
experience in various fields of medical science, including biochemistry, 
internal medicine, pediatrics and communicable diseases, pathology, 
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diseases of the metabolism, and degenerative diseases, and they affirm, 
“in substance, that respondents’ products, irrespective of the dilution 
in which they may be used, are of no value in the treatment of any 
disease or disorder whatsoever. Although these witnesses have not 
prescribed respondents’ products or observed their effects in concrete 
cases, their broad knowledge, individually and in the aggregate, re- 
specting the fields under inquiry is such that their testimony should 
be accorded very great weight. 

Considered also is the evidence introduced into the record pertaining 
to several series of scientific experiments entailing the administration 
in various dilutions of diperoxide of diformaldehyde. The subjects 
were mice having tumors of spontaneous origin or in which various 
types of growths had been induced. The experimental procedures 
also utilized other groups of mice, for purposes of control, which re- 
ceived no injections of the peroxide. The conclusion of the scientific 
witness who conducted these experiments at an eastern university is 
that the product there under study had no effect, inhibitory or stimu- 
latory, on such growths. The experiments with diperoxide of di- 
formaldehyde are relevant to a consideration of the products here 
involved inasmuch as this peroxide is allied to the product designated 
“Glyoxylide” and appears to have been used earlier by respondent 
William F. Koch in the treatment of cancer. 

The record here further reveals that a commission appointed pur- 
suant to legislation enacted by the Legislative Assembly of the Prov- 
ince of Ontario, Canada, to inquire into treatments offered for cancer, 
in rendering official report under date of February 7, 1942, to the 
Minister of Health, stated that, in nine cases of cancer “treated by 
Glyoxylide” and observed until fina] termination, no curative or 
remedial effects were observed from the standpoint either of prolonga- 
tion of life, regression of tumor, or suppression of symptoms. 

Par. 8. In opposition to the allegations of the complaint, respond- 
ents have introduced testimony and other evidence relating to specific 
instances in which their products have been administered to human 
patients or to animals and other testimony respecting the opinions 
which certain of the witnesses who are doctors of medicine or prac- 
titioners of other healing arts have formed as to respondents’ products. 
These opinions, formed primarily on the basis of their use of such 
preparations, are to the general effect that respondents’ products have 
significant therapeutic value. It is urged by respondents that this 
testimony including that pertaining to instances of actual use demon- 
strates that their products have substantial therapeutic value. 

It is the view of the Commission that the evidence relating to the 
case histories of these selected cases is unconvincing and that it con- 
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stitutes a wholly inadequate basis for a conclusion that respondents’ 


products possess therapeutic value. For instance, very grave doubts’ 


are warranted as to the correctness of the diagnoses made in various 
instances and this is particularly true in certain of the cases where, in 
the absence of corroborative biopsy, the patient was deemed to have 
cancer or to have had a recurrence of cancer. The improvement in 
condition apparently manifested in some instances following adminis- 
tration of one of respondents’ products undoubtedly was attributable 
to such conventional therapeutic treatment as was rendered to the 
patient previously, simultaneously or subsequently rather than to the 
effects of the administration of respondents’ products. In other in- 
stances the particular disease being treated belongs in that category 
of disorders the symptoms of which may be subject to complete or 
substantial remission causing them to disappear, perhaps to reappear 
months or years later, and in still others the diseases themselves are 
self-limiting and/or their symptoms are of definite duration. 

In no single category of the diseases and ailments does the testi- 
mony relating to clinical use in specific cases embrace a substantial 
number of cases, and in reference to more than 20 of such categories 
the testimony in each instance relates to use of respondents’ treatment 
on one patient. The evaluation of a therapeutic preparation, how- 
ever, requires study of a substantial number of cases correctly diag- 
nosed. Evaluation, moreover, usually contemplates some knowledge 
of the ratio of cures to trials. Considering that respondents’ products 
have been in existence for more than two decades, there is a singular 
lack of test data or information obtained from controlled clinical 
work to corroborate the representations for therapeutic value used by 
respondents in promoting the sale of these products. 

Par. 9. The preponderant weight of qualified scientific opinion is 
that the oxidation processes have no direct bearing on natural im- 
munity, that the degenerative diseases and the allergies are not caused 
by a defect of the oxidation mechanism, and that respondents’ products 
have no beneficial role whatsoever in carbohydrate or glucose oxida- 


tion. On the basis of the greater weight of the evidence received in © 


this proceeding, it is the conclusion of the Commission that respond- 
ents’ preparations possess no therapeutic value and that their use in any 
dilution will not benefit any disease or condition of the human body 
or in animals. 

Par. 10. The statements appearing in the advertising and promo- 
tional matter used by respondents, of which the statements contained 
in paragraph 4 hereof are typical and which, as found in paragraph 
5 hereof, represent directly and by implication that respondents’ prod- 
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ucts have therapeutic value in the treatment of the diseases, disorders, 
and conditions referred to, including those statements which represent 
directly and by implication that the efficacy of respondents’ products 
and their method of treatment is attested, demonstrated or proved by 
the results afforded in the clinical use of such preparations, constitute 
false representations of material facts. The Commission, therefore, 
finds that such advertisements are false and misleading and constitute 
false advertisements. 

Respondents contend that no public interest exists in this proceeding 
for the reason that dissemination of the advertising statements has 
been restricted to members of the medical profession having the requi- 
site training to understand and evaluate therapeutic claims made for 
medicinal products. As previously stated, respondents’ promotional 
literature has been disseminated to doctors of medicine, including 
homeopathic physicians, and to practitioners of other healing arts in- 
cluding naturopathy. It is noted, moreover, in this connection that 
representations phrased in somewhat different language but similar in 
general import to certain of the advertising statements appearing in 
paragraph 4 hereinbefore, particularly as they relate to the treatment 
of cancer, also have appeared in media coming to the attention of the 
lay public. An example is certain folders furnished by respondents 
for distribution to patients of practitioners purchasing respondents’ 
preparations. It is not true, therefore, that the dissemination of re- 
spondents’ advertising matter has been limited to such persons as have 
the requisite training to accurately appraise the false representations 
of material facts appearing in the advertising, but, even if that situa- 
tion had obtained, the provisions of, and the public policy expressed 
in the Federal Trade Commission Act, as amended, would require the 
corrective action being taken in this proceeding to eliminate the false 
representations found to have been made. 

Par. 11. The use by respondents of the advertising matter heretofore 
described has had the capacity and tendency to deceive and mislead 
prospective purchasers and purchasers of respondents’ products into 
the belief that the statements and representations are true and, by 
reason of the erroneous and mistaken beliefs so engendered, to induce 
the purchase of respondents’ products. 


CONCLUSION 


The aforesaid acts and practices as herein found have been to the 
prejudice of the public and constitute unfair and deceptive acts in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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It appears from certain documents which have been filed on behalf 
of respondents that, subsequent to the institution of this proceeding, 
the respondent corporation, Koch Laboratories, Inc., was dissolved 
and that it does not exist as a corporation. In the circumstances, 
therefore, respondent Koch Laboratories, Inc., is not being included 
as a party to the order to cease and desist which is issuing separately 
herein. The documents referred to contain indication also that the 
sale and distribution of the products here involved have been discon- 
tinued by the respondent individuals. In the opinion of the Com- 
mission, however, the public interest, in the circumstances here, re- 
quires issuance of an order prohibiting the respondent individuals 
from resuming or otherwise continuing the use of the unfair and 
deceptive acts and practices which were being used at the time and 
subsequent to the time when the complaint in this case was issued. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of re- 
spondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore designated by it, recom- 
mended decision of the trial examiner and exceptions thereto, briefs 
in support of and in opposition to the complaint, and oral argument; 
and the Commission having made its findings as to the facts and its 
conclusion that the above-named respondents have violated the provi- 
sions of the Federal Trade Commission Act: 

It is ordered, That respondents William F. Koch and Louis G. 
Koch and their respective agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of the preparations desig- 
nated “Glyoxylide,” “B-Q,” also referred to as “1:4 Benzoquinone,” 
“Malonide Ketene Solution,” and the components of said last-named 
preparation designated as “Malonide” and “Ketene,” or any other 
products of substantially similar composition or possessing substan- 
tially similar properties, whether sold under the same names or any 
other names, do forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That the preparation “Glyoxylide” is an adequate treatment for 
cancer, leprosy, malaria, coronary occlusion or thrombosis, multiple 
sclerosis, arteriosclerosis, angioneurotic oedema, obliterative endar- 
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teritis, asthma, hay fever, dementia praecox, epilepsy, psoriasis, 
poliomyelitis, tuberculosis, syphilis, arthritis, osteomyelitis, allergy, 
infection, abscess of the prostate gland, septicaemia, or insanity, or 
that said preparation has any therapeutic value in the treatment of 
any of such conditions; 

(6) That the preparation “B-Q” constitutes an adequate treatment 
for any of the infections or sequelae thereof, gonorrhea, salpingitis, 
sinusitis, meningitis, infantile paralysis, septicaemia, streptococcus 
sore throat, pneumonia, undulant fever, malaria, coronary thrombosis, 
any of the allergies, diabetes, cancer, arthritis, or any degenerative 
disease, or that said preparation possesses any therapeutic value in 
the treatment of any of such conditions; 

(c) That the preparation “Malonide Ketene Solution,” or either 
of its components “Malonide” and “Ketene” constitutes an adequate 
treatment for any of the allergies or infections, diabetes, cancer, double 
pneumonia, osteomyelitis, or post-operative meningitis, or that said 
preparations possess any therapeutic value in the treatment of any 
of such conditions; 

(d) That any of said preparations possess therapeutic value or that 
their use will be of benefit in the treatment of any disease of the 
human body or in animals. 

(2) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited under para- 
graph 1 hereof. 

It is further ordered, that the respondents, William F. Koch and 
Louis G. Koch, shall, within 60 days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5879. Complaint, May 7, 1951—Decision, Sept. 1, 1951 


Where a corporate broker or manufacturer’s agent, associated with two corpora- 


tions which were engaged in the wholesale and retail grocery business in 
Louisiana and elsewhere, were, like it, under the control and management, 
through stock ownership, of four families, and members of the families of 
officers, directors and other key employees; included one of the largest 
wholesalers of food products in the state, owner and operator of thirty 
branch wholesale houses, and operator of associated companies in which 
certain of its stockholders had a substantial financial interest, and of whole- 
sale and retail grocery companies owned in whole or in part by family mem- 
bers; and included, as the second, a large corporate operator of six branch 
wholesale grocery houses in said state, and, to a certain extent, of wholesale 
grocery organizations in Texas and in Mississippi, with controlling inter- 
ests in two chains of nineteen and ten retail grocery stores in Baton Rouge 
and New Orleans, respectively, and with a large stock interest in said first 
named wholesaler— 


Acting as the agent or representative of said two corporations, and subject to 


(a) 


their control and that of members of said four families and that of members 
of the families of their officers, directors and key employees— 

Received and accepted commissions or brokerage fees on purchases of food 
products made through it by said two corporations and associated com- 
panies, from many vendors in other states, and transmitted and paid said 
fees to members of said families and of families of officers and directors 
and other key employees of the three corporations, in the form of dividends 
on their stock in it; and 


Where said two corporations, and various individuals, including their officers 


(0b) 


and directors, joined individually and collectively as the owners or as 
representative, agent or other fiduciary of the owners of a substantial ma- 
jority of the capital stock of the three— 

Received and accepted commissions or brokerage fees directly or indirectly 
upon the purchases of a substantial portion of said two corporations’ 
requirements of food products: 


Held, That such acts and practices of said respondents, corporate, individually 


and collectively, and each of them, in accepting and receiving commission or 
brokerage fees, directly or indirectly, under the circumstances set forth, 
constituted a violation of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 
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Before Mr. Frank Hier, trial examiner. 

Mr. George W. Williams and Mr. Rufus E. Wilson for the 
Commission. 

Miller & Chevalier, of Washington, D. C., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
corporations and individuals named in the caption hereof (hereinafter 
designated respondents), individually and collectively, since June 19, 
1986, have violated and are now violating, the provisions of subsection 
(c) of section 2 of the Clayton Act (U.S. C., title 15, sec. 13), as 
amended by the Robinson-Patman Act, approved June 19, 1936, hereby 
issues its complaint, stating its charges with respect thereto as follows: 

Paragrary 1. Respondent, Consolidated Cos., Inc., hereinafter re- 
ferred to as Consolidated, is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Louisi- 
ana, with its principal office and place of business located at 743 South 
Cortez Street, in the city of New Orleans, State of Louisiana. Said 
respondent is now and since several years prior to June 19, 1936, has 
been engaged in the business of buying and selling food and other 
products at wholesale within the United States. Such products in- 
clude a complete line of fancy and staple groceries, such as fruits, 
vegetables, canned goods, sugar, salt, milk, tobacco, soap, flour, candy, 
and produce, as well as various items of hardware. Consolidated has 
three private brands or labels, namely, Red Ball, Autocrat and Conco. 
It is one of the largest wholesalers of food products in the State of 
Louisiana. Said respondent owns and operates some 30 branch whole- 
sale houses in Louisiana, as well as operating others designated as 
associated companies. These latter companies are separate legal en- 
tities in which certain of the stockholders of Consolidated have a sub- 
stantial financial interest. Such designation also includes respondent 
United and those companies in which United has a financial interest. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers of said respondent Consolidated, and 
as such, and individually, are named as respondents herein : 


Victor J. Kurzweg, Jr., president. 

Paul H. Kurzweg, Jr., M. D., vice president. 
Charles J. Kurzweg, secretary-treasurer. 
213840—54—20 
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The following-named individuals are or have been during the time 
hereinafter mentioned, members of the board of directors of Consoli- 
dated, and as such, and individually, are named as respondents herein : 


Victor J. Kurzweg, Sr., chairman of the board. 


Victor J. Kurzweg, Jr. James I. Lipscomb. 
Paul H. Kurzweg, Jr., M.D. Henry J. Waguespack. 
Charles J. Kurzweg. Henry J. Le Blane. 


Par. 2. Respondent United Investment Corp., hereinafter referred 
to as United, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Louisiana, with its 
principal office and place of business located at 748 South Cortez 
Street, in the city of New Orleans, State of Louisiana. Said respond- 
ent is now, and since several years prior to June 19, 1936, has been 
engaged in the business of buying and selling food and other products 
at wholesale within the United States. Such products include fruit, 
vegetables, canned goods, sugar, salt, mill, tobacco, soap, flour, and 
candy. It is one, among others, of a group of large wholesalers of 
food products in the State of Louisiana. Said respondent controls 
and operates a total of some six branch wholesale grocery houses 
located in the State of Louisiana, and in addition thereto, partially 
owns, operates, and controls certain wholesale grocery organizations 
located in Orange, Tex., and Pascagoula, Miss. 

Said respondent United is also engaged in the retail grocery business 
through its ownership of the majority of stock in Capital Stores, Inc., 
a Louisiana corporation, Baton Rouge, La. There are 19 retail stores 
in this chain. In addition thereto, Capital Stores, Inc., owns the 
entire capital stock of the Orleans Capital Stores, Inc. The latter is 
also a Louisiana corporation and operates 10 retail grocery stores 
under this name in New Orleans. 

In addition to the wholesale and retail stores hereinabove listed as 
being owned, controlled, and operated by United, said respondent 
corporation also owns and controls through its officers and directors 
8,000 shares of stock in respondent Consolidated. 

The following-named individuals are, or have been during the time 
hereinafter mentioned, officers of said respondent United, and as such, 
and individually, are named as respondents herein: 


Frank T. Kurzweg, M. D., president. 
Colquitt O. Dupuy, executive vice president. 
Clarence R. Caster, secretary. 

George T. Vicknair, Treasurer. 
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The following-named individuals are, or have been during the time 
hereinafter mentioned, members of the board of directors of respond- 
ent United, and as such, and individually, are named as respondents 
herein: 


Frank T. Kurzweg, M. D. Margaret L. Kurzweg. 
Colquitt O. Dupuy. George T. Vicknair. 
Clarence R. Caster. 


Par. 3. In addition to the wholesale and retail grocery companies 
hereinabove referred to as being owned, operated, and controlled by 
respondents Consolidated and United, there are a number of other 
wholesale and retail grocery companies owned in whole or in part 
by members of the Kurzweg family which are operated as associated 
companies under the direction and control of respondent Consolidated. 

Par. 4. Respondent Progressive Brokerage Co., Inc., hereinafter 
referred to as Progressive, is a corporation organized, existing, and 
doing business under the laws of the State of Louisiana, with its prin- 
cipal office and place of business located at 208-210 Cigali Building, 
107 Camp Street, city of New Orleans, State of Louisiana. Said re- 
spondent was incorporated some years prior to June 19, 1936, and since 
its Incorporation and continuing to the present time, has been, and is 
now, engaged in operating as a broker or manufacturer’s agent, deal- 
ing primarily in food products. 

Said respondent maintains a branch office at 318 Railroad Avenue, 
Lake Charles, La. This branch ismanaged by Arthur G. Waguespack 
(not a respondent herein), a relative of respondent Henry J. 
Waguespack, director of Consolidated. 

The following-named individuals are, or have been during the 
time hereinafter mentioned, officers of said respondent Progressive, 
and as such, and individually, are named as respondents herein: 


James M. Kinberger, Jr., president. 
Eugene Holloway, M. D., vice president. 
Edmund Kinberger, secretary-treasurer. 


The above-named individuals also serve as directors of said re- 
spondent Progressive, and as such, and individually, are named as 
respondents herein. 

Par. 5. Respondent Consolidated, prior to March 1929, owned all of 
the capital stock of respondent Progressive Brokerage Co., Inc. In 
March 1929, Consolidated declared a stock dividend consisting, among 
other stocks, of the entire capital stock of Progressive. At this time a 
committee of three individuals was appointed as trustees to receive 
the stock dividends for the then stockholders of Consolidated and for 
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the purpose of organizing a holding company. United Investment 
Corp. was thus formed, to which corporation the said trustees 
transferred title to all stocks they were then holding in trust, including 
that of Progressive Brokerage Co., Inc. All stock of respondent 
United was thereafter distributed to the then shareholders in Con- 
solidated and subsequently transferred by the officers and directors 
to their children. On or about July 1936, respondent United dis- 
tributed to its stockholders the entire capital stock of Progressive, 
consisting of 18,033 shares. 

Par. 6. Kurzweg, Le Blanc, Waguespack and Lipscomb, among 
others, are family names. At all times mentioned herein a substan- 
tial majority of the capital stock of said corporate respondents was 
and is owned by individuals who were and are now members of such 
families, by blood or marriage. Furthermore, there is a substantial 
number of branch managers or key employees of the corporate re- 
spondents, who, together with their families, by blood or marriage, 
own stock in the respective respondent corporations and who, because 
of their position or connection with said respondent corporations, are 
now and have been for the period of time mentioned herein, under the 
‘ control, authority, direction, management, and domination of the 
Kurzweg, Le Blanc, Waguespack, and Lipscomb group who, through 
these individuals and their families, and in combination with their 
own holdings, exercise control and ownership over a substantial major- 
ity of the capital stock of the three corporations as hereinafter set 
forth. 

For some time, and at the present, respondent Consolidated has 
had issued and outstanding approximately 64,000 shares of common 
stock. The Kurzweg, Le Blanc, Waguespack, and Lipscomb families, 
together with the families of other officers and directors of the three 
corporate respondents, own and thus control, approximately 37,900 
shares, or 59.2 percent of Consolidated stock. This includes the 8,000 
shares of Consolidated stock owned by respondent United and which 
is under control of this group. Furthermore, the stockholdings in the 
three respondent corporations of the managers of branch stores of 
respondents Consolidated and United, as well as other key employees, 
together with their families, by blood or marriage, amount to an 
additional holding of approximately 6,280 shares, or 9.8 percent of - 
Consolidated stock. 

For some time, and at the present, respondent United has had issued 
and outstanding some 18,033 shares of stock. The Kurzweg, Le Blanc 
Waguespack, and Lipscomb families, together with the families of 
other officers and directors of the three respondent corporations, 
own, and thus control, approximately 12,631 shares, or 70 percent of 


CONSOLIDATED COMPANIES, INC., ET AL. 259 
254 ‘ Complaint 


United stock. Furthermore, the stockholdings in the three respond- 
ent corporations of the managers of branch stores of respondents 
Consolidated and United, as well as other key employees, together 
with their families, by blood or marriage, as hereinbefore set forth, 
amount to an additional holding of approximately 756 shares, or 4.2 
percent of United stock. 

For some time, and at the present, respondent Progressive has had 
issued and outstanding some 18,033 shares of stock. The Kurzweg, 
Le Blanc, Waguespack, and Lipscomb families, together with the 
families of other officers and directors of the three respondent cor- 
porations own, and thus control, approximately 11,504 or 63.8 per- 
cent of Progressive stock. Furthermore, the stockholdings in the 
three respondent corporations of the managers of branch stores of 
respondents Consolidated and United, as well as other key employees, 
together with their families, by blood and marriage, as hereinbefore 
set forth, amount to an additional holding of approximately 1,724 
shares, or 9.6 percent of Progressive stock. 

Par. 7. At all times mentioned herein, including the present, in- 
dividuals who were or are members a the Kurzweg, Le Blanc, 
Waguespack, or Lipscomb families, by blood or marriage, together 
with individual representatives of the families of other officers and 
directors of the three respondent corporations, and each of them, 
directly or indirectly, and acting collectively as owners or as repre- 
sentative, agent or other fiduciary of the owners of a substantial ma- 
jority of the capital stock of the respondent corporations, have 
controlled, regulated, directed, managed, and dominated, and do now 
control, regulate, direct, manage, and dominate all of said corporate 
respondents, including respondent Progressive, formulating, author- 
izing, managing, and directing all of their policies, practices, and acts 
as herein alleged. 

Par. 8. In the course and conduct of their wholesale food business 
since on or about June 19, 1936, said respondents, as aforesaid, con- 
tinuously purchased, through respondent Progressive, food products 
from many vendors with places of business located in several States of 
the United States; and said respondents, individually and collectively, 
and each of them, caused such food products to be transported when 
purchased from said States to destinations in other States. 

Par. 9. In the course of said business in commerce, as aforesaid, 
beginning on or about June 19, 1936, and continuing to the present 
time, said respondents Consolidated and United, as well as those 
associated companies operating under Consolidated, as aforesaid, 
purchased through respondent Progressive Brokerage Co., Inc., 
and still continue to purchase, a substantial portion of their 
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requirements of food products from vendors, all, or substantially 
all, of whom paid said Progressive Brokerage Co., Inc., commissions 
or brokerage fees on said purchases. 

Progressive Brokerage Co., Inc., received and accepted such fees and 
transmitted and paid them to, and a substantial amount thereof was 
received and accepted by, members of the Kurzweg, Le Blanc, Wagues- 
pack, and Lipscomb families and members of the families of other 
officers and directors of the three respondent corporations, as well as 
other key employees, together with their families, in the form of 
dividends on the capital stock of Progressive Brokerage Co., Inc., 
owned by them. 

In making said purchases and (a) in receiving and accepting and 
(5) in transmitting and paying said fees, directly or indirectly, as 
above alleged, Progressive Brokerage Co., Inc., was, and is now, acting 
as agent or representative of respondents Consolidated and United, 
subject to the direct or indirect control of Consolidated and United 
and of those individuals who were and are members of the Kurzweg, 
Le Blanc, Waguespack, and Lipscomb families by blood or marriage, 
together with members of the families of other officers and directors 
of respondents Consolidated and United, and other key employees and 
their families, who, together, own a substantial majority of its capital 
stock, as aforesaid. 

Par. 10. The acts and practices of respondents, corporate, individ- 
ually and collectively, and each of them, since June 19, 1936, in ac- 
cepting and receiving commissions or brokerage fees, directly or 
indirectly, as above alleged, are in violation of subsection (c) of sec- 
tion 2 of the Clayton Act, as amended by the Robinson-Patman Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 1, 1951, the 
initial decision in the instant matter of trial examiner Frank Hier, 


as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C., title 15, 
sec. 13), the Federal Trade Commission on May 7, 1951, issued and 
subsequently served its complaint in this proceeding upon Consoli- 
dated Cos., Inc., a corporation; United Investment Corp., a corpora- 
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tion; Progressive Brokerage Co., Inc., a corporation; Victor J. 
Kurzweg, Sr., Victor J. Kurzweg, Jr., Paul H. Kurzweg, Jr. (M. D.), 
_ Charles J. Kurzweg, Frank T. Kurzweg (M. D.), James I. Lipscomb, 
Henry J. Waguespack, Henry J. Le Blanc, Colquitt O. Dupuy, 
Clarence R. Caster, George T. Vicknair, Margaret L. Kurzweg, James 
M. Kinberger, Jr., Eugene Holloway (M. D.), and Edmund Kinberger, 
as individuals, individually and collectively as the owners or as repre- 
_ sentative, agent, or other fiduciary of the owners of a substantial 

majority of the capital stock of the corporate respondents, charging 
them with violation of subsection (c) of section 2 of said act, as 
amended. On June 1, 1951, counsel for all respondents filed answer 
thereto which answer solely for the purpose of this proceeding, the 
enforcement or review thereof in the court of appeals and for any 
review thereof in the Supreme Court of the United States and for any 
court proceeding brought or instituted by or on behalf of the Federal 
Trade Commission or other department or agency of the Federal Gov- 
ernment for the enforcement or for any violation of the order issued 
herein and not to be taken as admissions or prima facie evidence, for 
any purpose in any other of different proceedings by other parties, 
admitted all the material allegations of fact set forth in the complaint 
and waived all intervening procedure and further hearing as to the 
said facts. Thereupon, the trial examiner, theretofore duly desig- 
nated by the Commission, closed the proceeding, and, it coming on 
for final consideration upon said complaint and answer thereto, the 
sald trial examiner, having duly considered the record herein, makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order: 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Consolidated Cos., Inc., hereinafter re- 
ferred to as Consolidated, is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Louisi- 
ana, with its principal office and place of business located at 743 South 
Cortez Street, in the city of New Orleans, State of Louisiana. Said 
respondent is now and since several years prior to June 19, 1936, has 
been engaged in the business of buying and selling food and other 
products at wholesale within the United States. Such products in- 
clude a complete line of fancy and staple groceries, such as fruits, 
vegetables, canned goods, sugar, salt, milk, tobacco, soap, flour, candy 
and produce, as well as various items of hardware. Consolidated has 
three private brands or labels, namely, Red Ball, Autocrat and Conco. 
It is one of the largest wholesalers of food products in the State of 
Louisiana. Said respondent owns and operates some 30 branch whole- 
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sale houses in Louisiana, as well as operating others designated as 
associated companies. These latter companies are separate legal en- 
tities in which certain of the stockholders of Consolidated have a sub- 
stantial financial interest. Such designation also includes respondent 
United and those companies in which United has a financial interest. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers of said respondent Consolidated, and 
as such, and individually, are named as respondents herein: 


Victor J. Kurzweg, Jr., president. 
Paul H. Kurzweg, Jr., M. D., vice president. 
Charles J. Kurzweg, secretary-treasurer. 


The following named individuals are or have been during the time 
hereinafter mentioned, members of the board of directors of Con- 
solidated, and as such, and individually, are named as respondents 
herein: 

Victor J. Kurzweg, Sr., chairman of the board. 


Victor J. Kurzweg, Jr. James J. Lipscomb. 
Paul H. Kurzweg, Jr., M. D. Henry J. Waguespack. 
Charles J. Kurzweg. Henry J. Le Blanc. 


Par. 2. Respondent United Investment Corp., hereinafter referred 
to as United, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Louisiana, with its 
principal office and place of business located at 743 South Cortez 
Street, in the city of New Orleans, State of Louisiana. Said re- 
spondent is now, and since several years prior to June 19, 1936, has 
been, engaged in the business of buying and selling food and other 
products at wholesale within the United States. Such products in- 
clude fruit, vegetables, canned goods, sugar, salt, milk, tobacco, soap, 
flour, and candy. It is one, among others, of a group of large whole- 
salers of food products in the State of Louisiana. Said respondent 
controls and operates a total of some six branch wholesale grocery 
houses located in the State of Louisiana, and in addition thereto, par- 
tially owns, operates and controls certain wholesale grocery organiza- 
tions located in Orange, Tex., and Pascagoula, Miss. 

Said respondent United is also engaged in the retail grocery busi- 
ness through its ownership of the majority of stock in Capital Stores, 
Inc., a Louisiana corporation, Baton Rouge, La. There are 19 retail 
stores in this chain. In addition thereto, Capital Stores, Inc., owns 
the entire capital stock of the Orleans Capital Stores, Inc. The latter 


is also a Louisiana corporation and operates 10 retail grocery stores 
under this name in New Orleans. 
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In addition to the wholesale and retail stores hereinabove listed as 
being owned, controlled, and operated by United, said respondent 
corporation also owns and controls through its officers and directors 
8,000 shares of stock in respondent Consolidated. 

The following-named individuals are, or have been during the time 
hereinafter mentioned, officers of said respondent United, and as such, 
and individually, are named as respondents herein. 


Frank T. Kurzweg, M. D., president. 
Colquitt O. Dupuy, executive vice president. 
Clarence R. Caster, secretary. 

George T. Vicknair, treasurer. 


The following-named individuals are, or have been during the time 
hereinafter mentioned, members of the board of directors of respond- 
ent United, and as such, and individually, are named as respondents 
herein: 


Frank T. Kurzweg, M. D. George T. Vicknair. 
Colquitt O. Dupuy. Margaret L. Kurzweg. 
Clarence R. Caster. 


Par. 8. In addition to the wholesale and retail grocery companies 
hereinabove referred to as being owned, operated, and controlled by 
respondents Consolidated and United, there are a number of other 
wholesale and retail grocery companies owned in whole or in part by 
members of the Kurzweg family which are operated as associated com- 
panies under the direction and control of respondent Consolidated. 

Par. 4. Respondent Progressive Brokerage Co., Inc., hereinafter 
referred to as Progressive, is a corporation organized, existing and 
doing business under the laws of the State of Louisiana, with its prin- 
cipal office and place of business located at 208-210 Cigali Building, 
107 Camp Street, city of New Orleans, State of Louisiana. Said 
respondent was incorporated some years prior to June 19, 1936, and 
since its incorporation and continuing to the present time, has been, 
and is now, engaged in operating as a broker or manufacturer’s agent, 
dealing primarily in food products. 

Said respondent maintains a branch office at 318 Railroad Avenue, 
Lake Charles, La. This branch is managed by Arthur G. Wagues- 
pack (not a respondent herein), a relative of respondent Henry J. 
Waguespack, director of Consolidated. 

The following-named individuals are, or have been during the time 
hereinafter mentioned, officers of said respondent Progressive, and 
as such, and individually, are named as respondents herein : 
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James M. Kinberger, Jr., president. 
Eugene Holloway, M. D., vice president. 
Edmund Kinberger, secretary-treasurer. 


The above-named individuals also serve as directors of said respond- 
ent Progressive, and as such, and individually, are named as re- 
spondents herein. 

Par. 5. Respondent Consolidated, prior to March 1929, owned all 
of the capital stock of respondent Progressive Brokerage Co., Inc. 
In March 1929, Consolidated declared a stock dividend consisting, 
among other stocks, of the entire capital stock of Progressive. At 
this time a committee of three individuals was appointed as trustees 
to receive the stock dividends for the then stockholders of Consoli- 
dated and for the purpose of organizing a holding company. United 
Investment Corp. was thus formed, to which corporation the said 
trustees transferred title to all stocks they were then holding in 
trust, including that of Progressive Brokerage Co., Inc. All stock 
of respondent United was thereafter distributed to the then share- 
holders in Consolidated and subsequently transferred by the officers 
and directors to their children. On or about July 1936, respondent 
United distributed to its stockholders the entire capital stock of 
Progressive, consisting of 18,033 shares. 

Par. 6. Kurzweg, Le Blanc, Waguespack, and Lipscomb, among 
others, are family names. At all times mentioned herein a substantial 
majority of the capital stock of said corporate respondents was and 
is owned by individuals who were and are now members of such fami- 
lies, by blood or marriage. Furthermore, there is a substantial num- 
ber of branch managers or key employees of the corporate respondents, 
who, together with their families, by blood or marriage, own stock 
in the respective respondent corporations and who, because of their 
position or connection with said respondent corporations, are now 
and have been for the period of time mentioned herein, under the 
control, authority, direction, management, and domination of the 
Kurzweg, Le Blanc, Waguespack, and Lipscomb group who, through 
these individuals and their families, and in combination with their 
own holdings, exercise control and ownership over a substantial 
majority of the capital stock of the three corporations as hereinafter 
set forth. ) 

For some time, and at the present, respondent Consolidated has 
had issued and outstanding, approximately 64,000 shares of common 
stock. The Kurzweg, Le Blanc, Waguespack, and Lipscomb families, 
together with the families of other officers and directors of the three 
corporate respondents, own and thus control, approximately 37 5900 
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shares, or 59.2 percent of Consolidated stock. This includes the 8,000 
shares of Consolidated stock owned by respondent United and which 
is under control of this group. Furthermore, the stockholdings in 
the three respondent corporations of the managers of branch stores 
of respondents Consolidated and United, as well as other key em- 
ployees, together with their families, by blood or marriage, amount to 
an additional holding of approximately 6,280 shares, or 9.8 percent 
of Consolidated stock. 

For some time, and at the present, respondent United has had issued 
and outstanding some 18,033 shares of stock. The Kurzweg, Le Blanc, 
Waguespack, and Lipscomb families, together with the families of 
other officers and directors of the three respondent corporations, own, 
and thus control, approximately 12,631 shares, or 70 percent of United 
stock. Furthermore, the stockholders in the three respondent corpora- 
tions of the managers of branch stores of respondents Consolidated 
and United, as well as other key employees, together with their fami- 
lies, by blood or marriage, as hereinbefore set forth, amount to an 
additional holding of approximately 756 shares, or 4.2 percent of 
United stock. 

For some time, and at the present, respondent Progressive has had 
issued and outstanding some 18,033 shares of stock. The Kurzweg, 
Le Blanc, Waguespack, and Lipscomb families, together with the 
families of their officers and directors of the three respondent corpora- 
tions own, and thus control, approximately 11,504, or 63.8 percent 
of Progressive stock. Furthermore, the stockholdings in the three 
respondent corporations of the managers of branch stores of respond- 
ents Consolidated and United, as well as other key employees, to- 
gether with their families, by blood or marriage, as hereinabefore set 
forth, amount to an additional holding of approximately 1,724 shares, 
or 9.6 percent of Progressive stock. 

Par. 7. At all times mentioned herein, including the present, indi- 
viduals who were or are members of the Kurzweg, Le Blanc, 
Waguespack, or Lipscomb families, by blood or marriage, together 
with individual representatives of the families of other officers and 
directors of the three respondent corporations, and each of them, 
directly or indirectly, and acting collectively as owners or as repre- 
sentative, agent or other fiduciary of the owners of a substantial 
majority of the capital stock of the respondent corporations, have 
controlled, regulated, directed, managed, and dominated, and do now 
control, regulate, direct, manage, and dominate all of said corporate 
respondents, including respondent Progressive, formulating, authoriz- 
ing, managing, and directing all of their policies, practices, and acts 
as herein alleged. 
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Par. 8. In the course and conduct of their wholesale food business. 
since on or about June 19, 1936, said respondents, as aforesaid, con- 
tinuously purchased, through respondent Progressive, food products 
from many vendors with places of business located in several States 
of the United States; and said respondents, individually and collec- 
tively, and each of them, caused such food products to be transported 
when purchased from said States to destinations in other States. 

Par. 9. In the course of said business in commerce, as aforesaid, 
beginning on or about June 19, 1936, and continuing to the present 
time, said respondents Consolidated and United, as well as those 
associated companies operating under Consolidated, as aforesaid, 
purchased through respondent Progressive Brokerage Co., Inc., and 
still continue to purchase, a substantial portion of their requirements 
of food products from vendors, all, or substantially all, of whom paid 
said Progressive Brokerage Co., Inc., commissions or brokerage fees 
on said purchases. 

Progressive Brokerage Co., Inc., received and accepted such. fees 
and transmitted and paid them to, and a substantial amount thereof 
was received and accepted by, members of the Kurzweg, Le Blanc, 
Waguespack, and Lipscomb families and members of the families 
of other officers and directors of the three respondent corporations, 
as well as other key employees, together with their families, in the 
form of dividends on the capital stock of Progressive Brokerage Co., 
Inc., owned by them. 

In making said purchases and (a) in receiving and accepting and 
(6) in transmitting and paying said fees, directly or indirectly, as 
above found, Progressive Brokerage ©o., Inc., was, and is now, acting 
as agent or representative of respondents Consolidated and United, 
subject to the direct or indirect control of Consolidated and United 
and of those individuals who were and are members of the Kurzweg, 
Le Blanc, Waguespack, and Lipscomb families by blood or marriage, 
together with members of the families of other officers and directors 
of respondents Consolidated and United, and other key employees, 
and their families, who, together, own a substantial majority of its 
capital stock, as aforesaid. 


CONCLUSION 


The acts and practices of respondents, corporate, individually and 
collectively, and each of them, since June 19, 1936, in accepting and 
receiving commissions or brokerage fees, directly or indirectly, as 
above found, are in violation of subsection (c) of section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act. 
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I. Jt is ordered, That the respondent, Progressive Brokerage Co., 
Inc., a corporation, its officers, directors, agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the purchase of fruits, vegetables, produce, groceries, 
household and other products of whatsoever nature in commerce, as 
“commerce” is defined in the aforesaid Clayton Act, as amended, do 
forthwith cease and desist from: 

(a) Receiving or accepting, directly or indirectly, from any seller 
anything of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon any purchase in 
connection with which respondent Progressive Brokerage Co., Inc., is 
the buyer or is the agent, representative, or other intermediary acting 
for, or in behalf of, or subject to the direct or indirect control of any 
buyer exercised through the ownership or control of capital stock of 
Progressive Brokerage Co., Inc., by any stockholder or cooperating 
group of stockholders in such buyer who directly or indirectly controls 
such buyer. 

(6) Transmitting, paying, or granting, directly or indirectly, any 
part of any commission, brokerage, compensation, allowance or dis- 
count, which is referred to in paragraph I (a) above, to any buyer or 
to any stockholder in any buyer, who is referred to in paragraph I (a) 
above, in the form of money, dividends, credits, services, facilities, 
or in any other form. 

II. Zt zs further erdered, That the respondents Consolidated Cos., 
Inc., and United Investment Corp., and their respective officers, direc- 
tors, agents, representatives, and employees, directly or through any 
intermediary (including Progressive Brokerage Co., Inc.) in con- 
nection with the purchase of fruits, vegetables, produce, groceries, 
household and other products of whatsoever nature in commerce, as 
“commerce” is defined in the Clayton Act, as amended, do forthwith 
cease and desist from: 

Receiving or accepting from any seller, or from any agent, repre- 
sentative, or other intermediary acting for, or in behalf of, or subject 
to the direct or indirect control of respondents Consolidated Cos., 
Inc., and United Investment Corp., including such control by said 
respondents exercised through the ownership or control of capital 
stock of any such agent, representative, or other intermediary by any 
stockholder or cooperating group of stockholders of respondents 
Consolidated Cos., Inc., and United Investment Corp., or either of 
them who directly or indirectly controls said respondents or either 
of them, anything of value as a commission, brokerage, or other com- 
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pensation, or any discount or allowance in lieu thereof, in the form 
of money, dividends, credits, or in any other form, upon purchases 
for their own accounts. 

Ill. [tis further ordered, That the respondents, Victor J. Kurzweg, 
Sr., Victor J. Kurzweg, Jr., Paul H. Kurzweg, Jr. (M. D.), Charles 
J. Kurzweg, Frank T. Kurzweg (M. D.), James I. Lipscomb, Henry 
J. Waguespack, Henry J. Le Blanc, Colquitt O. Dupuy, Clarence R. 
Caster, George T. Vicknair, Margaret L. Kurzweg, James M. Kin- 
berger, Jr., Eugene Holloway (M. D.), Edmund Kinberger, either 
in their individual or other representative capacities, in connection 
with the purchase of fruits, vegetables, produce, groceries, household 
and other products of whatsoever nature in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, as amended, do forthwith 
cease and desist from: 

Receiving or accepting any part of any commission, brokerage, 
compensation, allowance, or discount which, in paragraphs I (a) 
and I (6) above, respondent Progressive Brokerage Co., Inc., is 
ordered to cease and desist from receiving or accepting and from 
transmitting, paying or granting, and which, in paragraph II above, 
respondents Consolidated Cos., Inc., and United Investment Corp. 
are ordered to,cease and desist from receiving or accepting. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of September 1, 1951]. 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5857. Complaint, Mar. 7, 1951—Decision, Sept. 5, 1951 


Where a number of concerns in various states, which (1) were engaged as sellers, 
buyers, brokers, warehousers, packers, processors or manufacturers of 
tobacco products; and which (2), in the case of three operated auction 
warehouses near the town of Upper Marlboro, Md., through which there 
had been marketed, prior to the 1949 tobacco selling period, the entire loose 
leaf tobacco crop sold in said vicinity ; and which (3) were members of an 
association or “Board of Trade”, which they organized to regulate and 
control the marketing of tobacco in said town and adjacent territory (nat- 
ural or preferential market for tobacco growers in three Maryland counties, 
where was produced the major portion of the leaf tobacco grown in the 
state), and which so dominated and controlled said market area that it 
was impossible to engage in the tobacco market therein without having been 
admitted to membership— 

Entered into and carried out agreements and understandings between and among 
themselves to suppress competition in the sale and purchase of tobacco in 
said market area; and pursuant thereto concertedly and collectively— 

(1) Established and maintained a monopoly in the auction sale of tobacco on 
said market, in their aforesaid three member warehouses ; 

(2) Denied membership in their said association or board to a tobacco warehouse 
corporation which desired to conduct a fourth tobacco auction warehouse in 
such area in addition to the aforesaid three, which had been unable to 
handle all the tobacco presented for sale by the Maryland growers, with 
resulting hardship and inconvenience ; 

(3) Required that all member warehouses charge uniform fees ; 

(4) Established and maintained a boycott of a potential competitor of said 
board’s member warehouses; and 

(5) Made use of said board as a medium for effectuating and carrying out said 
agreements, etc. and the acts and practices herein set out; 

Capacity, tendency and effect of which agreements, and the things done in 
pursuance thereof were to unreasonably restrain competition and trade in 
the sale, purchase and distribution of tobacco and tobacco products in various 
states and in foreign countries; and deprive the public of the advantage 
of competitive prices and other advantages which they would receive and 
enjoy under conditions of unobstructed competition; and otherwise to 
operate as a restraint upon free and legitimate competition in such trade 
and industry: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and had a dangerous tendency to and did 
actually hinder and prevent competition and restrain trade between and 
among said member respondents and others in the sale, purchase and dis- 
tribution of their said products; placed in themselves the power to control 
and enhance prices and terms and conditions of sale; had a dangerous tend- 
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ency to create in said member warehouses a monopoly in the auction and 
sale of tobacco in commerce; unreasonably restrained such commerce in the 
merchandise concerned; and constituted unfair methods of competition in 
commerce and unfair acts and practices therein. 


Before Ur. Frank Hier, trial examiner. 

Mr. George W. Williams and Mr. Rufus E. Wilson for the Commis- 
sion. 

Barton, Wilmer, Bramble, Addison & Semans, of Baltimore, Md., 
for respondents, and along with 

Mr. William B. Oliver, of Fuquay Springs, N. C., for Arthur R. 
Talley. 

Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., 
for R. J. Reynolds Tobacco Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that each and all of the 
parties named in the caption hereof and hereinafter more particularly 
described, designated, and referred to as respondents, have violated 
and are violating the provisions of section 5 of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacraPH 1. The respondent Marlboro Tobacco Board of 
Trade is an unincorporated association organized on or about Sep- 
tember 6, 1939, with its principal office and place of business located 
in the town of Upper Marlboro (sometimes referred to as Marlboro), 
State of Maryland. The membership of said respondent Marlboro 
Tobacco Board of Trade, hereinafter referred to as respondent Board, 
is composed of corporations, partnerships and individuals located 
in the various States of the United States and who are generally 
engaged in the tobacco marketing business either as sellers, buyers, 
brokers, warehouses, packers, processors, or the manufacturers of 
various tobacco products, such as cigarettes and pipe smoking 
tobaccos. 

The names of the officers of said respondent Board who, individually 
and as such officers of said respondent Board, are named as respond- 
ents herein, and in such capacity have been, and are now, in the posi- 
tion of dominating and controlling the affairs of said respondent 
Board, including the practices set forth herein, are: 


James J. Buchheister, president. 
A. Hamilton King, secretary-treasurer. 


\ 
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Par. 2. Respondent Edelen Bros. Warehouse, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Maryland with its principal office located at 
315 South Charles Street, in the city of Baltimore, within said State 
of Maryland and operating a tobacco auction warehouse in or near 
the town of Upper Marlboro, also within said State of Maryland. 

The following-named individuals are now, or have been during 
the time mentioned herein, officers and directors of said respondent 
Edelen Bros. Warehouse, Inc., and as such and individually are named 
as respondents herein, and in such capacity have been and are now in 
the position of dominating and controlling the affairs of said cor- 
poration, including the practices set forth herein: 


Robert S. Jameson, president. 
Peter W. Duvall, vice president. 
Wilson C. Bowling, treasurer. 
W.R. Schult, secretary. 


Respondent Marlboro Tobacco Market, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Maryland, with its principal office located in the town 
of Upper Marlboro within said State of Maryland, where it is en- 
gaged in operating a tobacco auction warehouse. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent, Marl- 
boro Tobacco Market, Inc., and as such, and individually, are named 
as respondents herein, and in such capacity have been and are now 
in the position of dominating and controlling the affairs of said cor- 
poration, including the practices set forth herein: 


Frank M. Hall, president. 
Robert L. Hall, secretary. 
Paul F. Summers, treasurer. 


Respondent Edw. J. O’Brien & Co. (Inc.), is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Kentucky, with its principal office located at 815-17 
West Main Street in the city of Louisville within said State of Ken- 
tucky. Said respondent Edw. J. O’Brien & Co. (Inc.), is a tobacco 
buyer and maintains a branch office and tobacco warehouse in or near 
the town of Upper Marlboro, State of Maryland, under the trade 
name of E. J. O’Brien & Co. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent, Edw. 
J. O’Brien & Co. (Inc.), and as such, and individually, are named 
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as respondents herein, and in such capacity have been and are now 
in the position of dominating and controlling the affairs of said 
corporation, including the practices set forth herein : 


Edw. J. O’Brien, Jr., president. 
Joseph Boyd O’Brien, vice president. 
James Graves O’Brien, secretary-treasurer. 


Respondent Central Leaf Tobacco Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Virginia, with its principal office located at Third and Cary 
Streets, in the city of Richmond, within the said State of Virginia. 
Said respondent, Central Leaf Tobacco Co., is a tobacco buyer and 
maintains a branch office and tobacco warehouse in or near the town of 
Upper Marlboro, State of Maryland. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers of said respondent, Central Leaf To- 
bacco Co., and as such, and individually, are named as respondents 
herein, and in such capacity, together with the members of the board 
of directors hereinafter named, have been, and are now, in the position 
of dominating and controlling the affairs of said corporation, includ- 
ing the practices set forth herein: 


J. Shields Harvey, president-treasurer. 
Greenhow Maury, Jr., vice president. 
L. L. Harvey, vice president. 

J. M. Duhling, secretary. 

C. L. Ball, Jr., assistant secretary. 

R. J. Wilkerson, assistant treasurer. 


The following-named individuals are now, or have been during the 
time mentioned herein, members of the board of directors of said re- 
spondent, Central Leaf Tobacco Co., and as such, and individually, 
are named as respondents herein, and in such capacity, together with 
the officers herein above named, have been and are now in the position 
of dominating and controlling the affairs of said corporation, includ 
ing the practices set forth herein: . 


J. Shields Harvey. J. Ross Newell. 
Greenhow Maury, Jr. George R. Penn. 
L. L. Harvey. Mrs. A. B. Tuck. 
W. P. Henry. 


Respondent Planters Tobacco Warehouse, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Maryland, with its principal office and place of busi- 
ness located in or near the town of Upper Marlboro, within the said 
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State of Maryland. Said respondent is engaged in operating a tobacco 
auction warehouse. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent, Plant- 
ers Tobacco Warehouse, Inc., and as such, and individually are named 
as respondents herein, and in such capacity have been and are now in 
the position of dominating and controlling the affairs of said corpora- 
tion, including the practices set forth herein: 


Gustave A. Buchheister, president. 
George Y. Klinefelter, vice president. 
James J. Buchheister, secretary-treasurer. 


Respondents Alfred H. Tolzman, G. Nelson Davis, and Orville W. 
Davis are copartners trading under the name and style of Southern 
Maryland Tobacco Co., a partnership, engaged in purchasing tobacco, 
with their principal office and place of business located in or near the 
town of Upper Marlboro, State of Maryland, and as such, and indi- 
vidually, are named as respondents herein. 

Respondents George Cassels-Smith and Edward Gieske are copart- 
ners trading under the name and style of Gieske & Niemann, a partner- 
ship, engaged in purchasing tobacco, with their principal office and 
place of business located in or near the town of Upper Marlboro, State 
of Maryland, and as such, and individually, are named as respondents 
herein. 

Respondent Arthur R. Talley is an individual operating as an 
independent tobacco broker, having his office and place of business 
in the city of Fuquay Springs, State of North Carolina. 

The membership of the respondent Board is as above described, 
and from time to time the membership therein is changed by the 
addition and withdrawal of members so that all of the members of 
said Board, at any given time, cannot be properly described herein 
for the purpose of naming them as respondents without considerable 
inconvenience and delay, and also said respondent Board’s member- 
ship constitutes a class so numerous as to make it impracticable, with- 
out considerable inconvenience and delay, to name them all as 
respondents herein; wherefore, the respondents hereinbefore named 
as respondents, and as such officers, directors and members, are also 
made respondents as representative of and as representing all of the 
members of said respondent Board, including those members not 
specifically named herein. 

Par. 3. Tobacco, produced in the State of Maryland, is brought by 
the growers thereof to the respondent tobacco auction warehouses, 
members of respondent Board, as aforesaid, where it is sold at auction 
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to purchasers, or agents or representatives thereof, who. are also mem- 
bers of said respondent Board and who are, in a great many instances, 
engaged in the export tobacco trade or in the manufacture of tobacco 
products in States other than that of Maryland and shipped or 
otherwise transported by them from said State of Maryland to other 
States within the United States and to foreign countries, and there 
has been, and now is, a constant current and course of trade and 
commerce in said tobacco and tobacco products between and among 
the several States of the United States, as well as with foreign 
countries. 

Par. 4. Respondent Board was organized by its members to regulate 
and control the marketing of tobacco in the “Marlboro and adjacent 
territory” and to that end to provide for rules and regulations that 
would be uniform in their application and in the mutual interests 
of the producers, warehousemen and buyers. The rules and regula- 
tions adopted, commonly referred to as bylaws were and are a part 
of the agreement under which said Board was organized, and-the 
pertinent provisions thereof, among others, are as follows: 

4. Any person, firm or corporation may become a member of the Marlboro 
Tobacco Board of Trade upon producing evidence satisfactory to the warehouse, 
of his financial responsibility and his good character and upon the payment of 
membership fee hereinafter provided for; and further agreeing to abide by all 
rules and regulations of the Board of Trade. 

5. No person, firm or corporation shall be entitled to purchase tobacco on the 


Marlboro Tobacco Market unless he or it is a member in good standing of the 
Marlboro Tobacco Board of Trade. 

6. * * * Every member of the Marlboro Tobacco Board of Trade selling 
tobacco at auction shall charge uniform fees for all tobacco sold at auction and 
shall not make any rebate or pay any gratuity or perform any services or do any 


other act which may in any way be calculated to reduce the Commission and 
other charges. 


To effectuate and enforce said bylaws, fines are provided, in certain 
instances, for their violation. In 1947 the following new bylaw was 
added : 


26. That the Marlboro Tobacco Board of Trade shall be authorized and em- 
powered to employ a supervisor under such terms and conditions they might 
think right and proper and that any supervisor employed shall have full au- 
thority to enforce all the By-Laws of the Marlboro Tobacco Board of Trade; 
to arbitrate all differences of opinion or interpretations which may arise; to j 
regulate and adjust selling hours; to impose fines for the violation of the rules 
and regulations of the Marlboro Tobacco Board of Trade and to perform any 


other duties necessary to promote the honest and efficient sale of tobacco on 
said markets. 


Par. 5. There are five counties in the State of Maryland within 
which tobacco is produced, namely, Prince Georges, Anne Arundel, 
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Calvert, Charles, and St. Marys. Prior to the 1949 market period 
there were eight auction warehouses in these respective counties from 
which the entire crop of loose-leaf Maryland tobacco was sold. Three 
of the said warehouses are located in or near the town of Upper Mar!- 
boro, in Prince Georges County, Md. The others are located in or near 
Waldorf, La Plata, and Hughesville, Charles County, Md. 

In the year 1949, there were 34,950,000 pounds of loose-leaf tobacco 
marketed from the five counties hereinabove named, the greater por- 
tion of which, consisting of 22,564,000 pounds, was produced in Prince 
Georges, Anne Arundel and Calvert Counties. Of this amount 
Prince Georges County alone accounted for 10,187,000 pounds. The 
town of Upper Marlboro, and its vicinity, because of its accessibility, 
is at the present time, and heretofore has been, the natural or preferen- 
tial market for a substantial number of the tobacco growers in Prince 
Georges, Anne Arundel, and Calvert Counties. Up to and immedi- 
ately prior to the opening of the 1949 tobacco selling period the entire 
loose-leaf tobacco crop sold in the town of Upper Marlboro and vicinity 
was marketed through three auction warehouses, as aforesaid, namely, 
respondents Edelen Bros. Warehouse, Inc., Planters Tobacco Ware- 
house, Inc., and Marlboro Tobacco Market, Inc., all of which are 
located approximately one-fourth mile to the east of the said town of 
Upper Marlboro, on United States Highway 301. In the past few 
years the three respondent warehouses aforesaid have been and are 
now unable to handle all the tobacco when and as presented in the 
usual course of business for sale by the Maryland growers, as the 
floors of said warehouses become so crowded at times that it becomes 
necessary to close down in order to clear out the tobacco thereon. 
This operates as a hardship and inconvenience to the growers who are 
then compelled to leave it on their trucks, find storage, or return same 
to their farms, to be brought again to the market on another day. 

The market for the sale of Maryland tobacco opens on or about the 
first of May of each year and normally does not close until some time 
during the month of August. In the 1949 market season a fourth 
tobacco auction warehouse was opened at Waysons Corner, Anne 
Arundel County, which is some 2.6 miles from the nearest respondent 
warehouse near the said town of Upper Marlboro but in that market 
area, for the purpose of buying and selling tobacco at auction. 

Par. 6. Said respondent Board, and its members, operating under 
and by virtue of its bylaws, have in the past and now continue, among 
other things, to allot or apportion, regulate and adjust the selling 
time among said member warehouses, pass upon applications for 
membership in said respondent Board, although sole authority in this 
respect is actually vested in the warehouse members thereof, impose 
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fines for violations of said bylaws, require the charging of uniform 
fees and at all times herein mentioned the Upper Marlboro tobacco 
market has been dominated and controlled, and is now under the 
domination and control of respondent Board and its members. 

The authority of said respondent Board is respected, acknowledged, 
and adhered to by the buyers, agents, and representatives of the prin- 
cipal tobacco manufacturing companies and by the independent 
buyers and speculators and whose presence is necessary for a success- 
ful sale so that it is virtually impossible for any person, firm or corpo- 
ration to engage in the tobacco business, other than as a producer, 
in the Marlboro market area, without first having been admitted into 
membership in respondent Board. 

During the years 1949 and 1950 numerous applications were made 
by the officers of the warehouse at Waysons Corner to respondent 
Marlboro Tobacco Board of Trade for admission to membership in 
said respondent Board. Notwithstanding that admission to member- 
ship in said respondent Board is, according to the provisions of its 
bylaws, as aforesaid, nominally open to any applicant of good char- 
acter and financial responsibility engaged in the tobacco industry of 
“Marlboro and adjacent territory,” said respondent Board refused 
and still continues to refuse to admit the aforesaid warehouse into 
membership of said respondent Board. Consequently, the refusal of 
respondent Board to admit the Waysons Corner warehouse, or any 
other like situated warehouses, and although in the Upper Marlboro 
market area, into its membership, as aforesaid, or to allot said ware- 
house selling time was, in practical effect, to exclude it completely 
from the Upper Marlboro market and to eliminate it as a competitor 
of respondent Board’s member warehouses as hereinafter set forth. 

Par. 7. The respondent members of said respondent Board who 
own and operate tobacco auction warehouses in said area, as aforesaid, 
would be in competition with each other for the tobacco of growers 
in connection with the sale and marketing thereof, and with such 
other tobacco auction warehouse, as aforesaid, if it were not for the 
act of said respondents in refusing to admit such warehouse into 
membership in said respondent Board. As a result thereof respond- 
ent Board’s member warehouses continue to enjoy a virtual monopoly 
in the auction sale of tobacco in the market area in or surrounding - 
the town of Upper Marlboro. 

Par. 8. Said respondents, beginning on or about September 1939, 
and particularly within the last 2 years, including the present time, 
have entered into, maintained and carried out agreements, under- 
standings, combinations and conspiracies, between and among them- 
selves, to suppress, hinder, stifle and lessen competition in the sale 
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and purchase of tobacco in the market area of Upper Marlboro, State 
of Maryland. 

Pursuant to, and in furtherance of, and to make effective said agree- 
ments, understandings, combinations and conspiracies, said respond- 
ents have cooperatively, concertedly and collectively adopted, engaged 
in, and carried out, the following methods, acts and practices: 

1. Established and is now maintaining a monopoly in respondent 
member warehouses in the auction sale of tobacco on the Upper Marl- 
boro market. 

2. Denied membership in respondent Board to a tobacco auction 
warehouse corporation, engaged or that desired to engage, in the busi- 
ness of conducting a tobacco auction warehouse in such area. 

3. Required that all respondent member warehouses charge uniform 
fees. 

4. Established and maintained a boycott of potential competitor of 
respondent Board’s member warehouses. 

5. Used respondent Board as a medium for effectuating and carry- 
ing out the said agreements, understandings, combinations, and con- 
spiracies alleged herein and have by and through said respondent 
Board carried out and done, and are now carrying out and doing, the 
acts and practices herein alleged. 

Par. 9. The capacity, tendency and effect of the aforesaid agree- 
ments, understandings, combinations, and conspiracies in the methods, 
acts, and practices and things done and performed by respondents in 
pursuance thereof are, and have been, to unreasonably lessen, suppress, 
stifle and restrain competition and trade in the sale, purchase, manu- 
facture, and distribution of tobacco and tobacco products, in the vari- 
ous States of the United States and with foreign countries, and to 
deprive the purchasing, using, and consuming public of the advantage 
of competitive prices, terms, and conditions in connection with the 
purchase thereof, and other advantages which they would receive and 
enjoy under conditions of normal, unobstructed, free and fair com- 
petition in said trade and industry and to otherwise operate as a 
restraint upon, obstruction and detriment to, the freedom of fair and 
legitimate competition in such trade and industry. 

Par. 10. The acts and practices of said respondents, and the things 
done and performed by them, as herein alleged, are all to the prejudice 
of the public; have a dangerous tendency to hinder and prevent, and 
actually hindered and prevented, competition and restrained trade 
between and among said members of respondents and others in the 
sale, purchase manufacture, and distribution of their said articles of 
merchandise in commerce, within the intent and meaning of the 
Federal Trade Commission Act; and placed in respondents the power 


278 FEDERAL TRADE COMMISSION DECISIONS 
Decisions 48 FF. T. C. 


to control and enhance prices and other terms and conditions in con- 
nection with the sale, purchase, manufacture, and distribution of the 
said articles of merchandise; have a dangerous tendency to create in 
said respondent member warehouses a monopoly in the auction sale 
of tobacco in said commerce; have unreasonably restrained such com- 
merce in their said articles of merchandise, and constitute unfair 
methods of competition and unfair acts and practices in commerce 
within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 5, 1951, the 
initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 7, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Marlboro Tobacco Board of Trade, an unincorporated association, 
James J. Buchheister and A. Hamilton King, individually and as 
officers of the Marlboro Tobacco Board of Trade, its members; Edelen 
Bros. Warehouse, Inc., a corporation, Robert S. Jameson, Peter W. 
Duvall, Wilson C. Bowling and W. R. Schult, individually and as 
officers and directors of Edelen Bros. Warehouse, Inc.; Marlboro 
Tobacco Market, Inc., a corporation, Frank M. Hall, Robert L. Hall 
and Paul F. Summers, individually and as officers and directors of 
Marlboro Tobacco Market, Inc.; Edw. J. O’Brien & Co. (Inc.), a 
corporation, Edw. J. O’Brien, Jr., Joseph Boyd O’Brien and James 
Graves O’Brien, individually and as officers and directors of Edw. J. 
O’Brien & Co. (Inc.) ; Central Leaf Tobacco Co., a corporation, J. 
Shields Harvey, Greenhow Maury, Jr., L. L. Harvey, J. M. Duhling, 
C. L. Ball, Jr., R. J. Wilkerson, W. P. Henry, J. Ross Newell, George 
R. Penn, and Mrs. A. B. Tuck, individually and as officers and direc- 
tors of Central Leaf Tobacco Co.; Planters Tobacco Warehouse, Inc., 
a corporation; Gustave A. Buchheister, George Y. Klinefelter, and 
James J. Buchheister, individually and as officers and directors of 
Planters Tobacco Warehouse, Inc.; Alfred H. Tolzman, G. Nelson 
Davis, and Orville W. Davis, individually and as copartners trading 
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under the name and style of Southern Maryland Tobacco Co., a 
partnership; George Cassels-Smith and Edward Gieske, individually 
and as copartners trading under the name and style of Gieske & 
Niemann, a partnership; and Arthur R. Talley, an individual, the 
above-named respondent members, officers and individuals named 
also as representatives of the entire membership of respondent Marl- 
boro Board of Trade, charging them with the use of unfair methods 
of competition and unfair acts and practices in commerce in violation 
of the provision of said act. After respondents filed their answers in 
this proceeding, a stipulation was entered into and incorporated in 
the record with the approval of the trial examiner, theretofore duly, 
designated by the Commission, on behalf of all respondents named 
with the exception of respondents Greenhow Maury, Jr., and R. J. 
Reynolds Tobacco Co., with counsel supporting the complaint. 

_ By the terms of said stipulation, it was agreed that the attorneys 
supporting the complaint have and can produce competent witnesses 
who, if called, would testify that all the allegations of fact in the 
complaint are true and correct, that the record may be taken as if they 
had been so called and had so testified, that the stipulation should be 
made a part of the record and may be taken as the facts in this pro- 
ceeding and in lieu of evidence in support of the charges stated in the 
complaint, or in opposition thereto, that the trial examiner may pro- 
ceed thereupon to make his initial decision stating his findings as 
to the facts, including inferences which he may draw from said facts 
and his conclusions based thereon and to enter his order disposing 
of the proceeding without the filing of proposed findings and con- 
clusions or the presentation of oral argument. 

Said stipulation further provided that the Federal Trade Commis- 
sion may, if the proceeding comes before it on appeal from the initial 
decision of the trial examiner or by review upon the Commission’s 
own motion, set aside the stipulation and remand the case to the trial 
examiner for further proceeding under the complaint. 

By said stipulation, each respondent agreeing thereto waived any 
right to offer or have received in evidence any testimony, documents 
or other evidence in opposition to the allegations of the complaint, 
waived any right to submit any proposed findings, conclusions or rea- 
sons therefor and all other intervening procedure, and waived any 
right to challenge or contest any findings as to the facts in this pro- 
ceeding based on the stipulation on the ground that such findings do 
not have substantial supporting evidence or that they are otherwise 
not proper and lawful. 

Said stipulation further provided that it was entered into solely 
for the purpose of this proceeding, for the review thereof and for the 
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enforcement of any order issued in connection therewith and for no 
other purpose; that respondents do not admit or concede the accuracy 
of any findings to be made herein but agree that they may be made; 
and do not admit that they have violated or intended to violate any 
law. 

Thereafter this proceeding regularly came on for final consideration 
by said trial examiner upon the complaint, answers thereto, said stipu- 
lation and the record, said stipulation having been approved by the 
trial examiner, who after duly considering the record herein finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent Marlboro Tobacco Board of Trade 
is an unincorporated association organized on or about September 6, 
1939, with its principal office and place of business located in the 
town of Upper Marlboro (sometimes referred to as Marlboro), State 
of Maryland. The membership of said respondent Marlboro Tobacco 
Board of Trade, hereinafter referred to as respondent Board, is com- 
posed of corporations, partnerships and individuals located in the 
various States of the United States and who are generally engaged in 
the tobacco marketing business either as sellers, buyers, brokers, ware- 
houses, packers, processors or the manufacturers of various tobacco 
products, such as cigarettes and pipe-smoking tobaccos. 

The names of the officers of said respondent Board, who, individ- 
ually and as such officers of said respondent Board, have been, and are 
now, in the position of dominating and controlling the affairs of said 
respondent Board, including the practices set forth herein, are James 
J. Buchheister, president, and A. Hamilton King, secretary-treasurer. 

Par. 2. Respondent Edelen Bros. Warehouse, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Maryland with its principal office located at 315 
South Charles Street, in the city of Baltimore, within said State of 
Maryland and operating a tobacco auction warehouse in or near the 
town of Upper Marlboro, also within said State of Maryland. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent Edelen 
Bros. Warehouse, Inc., and in such capacity have been and are now 
in the position of dominating and controlling the affairs of said cor- 
Poration, including the practices set forth herein: Robert S. Jameson, 
president ; Peter W. Duvall, vice president; Wilson C. Bowling, treas- 
urer; and W. R. Schult, secretary. 
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~ Respondent Marlboro Tobacco Market, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Maryland, with its principal office located in the town 
of Upper Marlboro within said State of Maryland, where it is en- 
gaged in operating a tobacco auction warehouse. 

_ The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent, Marl- 
boro Tobacco Market, Inc., and in such capacity have been and are 
now in the position of dominating and controlling the affairs of said 
corporation, including the practices set forth herein: Frank M. Hall, 
president ; Robert L. Hall, secretary ; and Paul F. Summers, treasurer. 

Respondents Edw. J. O’Brien & Co. (Inc.) is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Kentucky, with its principal office located at 815-17 West 
Main Street in the city of Louisville within said State of Kentucky. 
Said respondent Edw. J. O’Brien & Co. (Inc.) is a tobacco buyer and 
maintains a branch office and tobacco warehouse in or near the town 
of Upper Marlboro, State of Maryland, under the trade name E. J. 
O’Brien & Co. 

The following-named individuals are now, or have been during the 

time mentioned herein, officers and directors of said respondent, Edw. 
J. O’Brien & Co. (Inc.), and in such capacity have been and are now 
in the position cf dominating and controlling the affairs of said cor- 
poration, including the practices set forth herein: Edw. J. O’Brien, 
Jr., president; Joseph Boyd O’Brien, vice president; and James 
Graves O’Brien, secretary-treasurer. 
- Respondent Central Leaf Tobacco Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Virginia, with its principal office located at Third and Cary 
Streets, in the city of Richmond, within the said State of Virginia. 
Said respondent, Central Leaf Tobacco Co., is a tobacco buyer and 
maintains a branch office and tobacco warehouse in or near the town 
of Upper Marlboro, State of Maryland. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers of said respondent, Central Leaf To- 
bacco Co., and in such capacity, together with the members of the 
board of directors hereinafter named, have been, and are now, in the 
position of dominating and controlling the affairs of said corporation, 
including the practices set forth herein: J. Shields Harvey, president- 
treasurer; L. Li. Harvey, vice president; J. M. Duhling, secretary; 
C. Ly Ball, Jr., assistant secretary; and R. J. Wilkerson, assistant 
treasurer. The following-named individuals are now, or have been 
during the time mentioned herein, members of the board of directors 
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of said respondent, Central Leaf Tobacco Co., and in such capacity, 
together with the officers hereinabove named, have been and are now 
in the position of dominating and controlling the affairs of said cor- 
poration, including the practices set forth herein: J. Shields Harvey, 
L. L. Harvey, W. P. Henry, J. Ross Newell, George R. Penn, and 
Mrs. A. B. Tuck. Respondent Greenhow Maury, Jr., since July 1949, 
has had no connection with Central Leaf Tobacco Co. or the board. 

Respondent Planters Tobacco Warehouse, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Maryland, with its principal office and place of business 
located in or near the town of Upper Marlboro, within the State of 
Maryland. Said respondent is engaged in operating a tobacco auction 
warehouse. 

The following-named individuals are now, or have been during the 
time mentioned herein, officers and directors of said respondent, Plant- 
ers Tobacco Warehouse, Inc., and in such capacity have been and are 
now in the position of dominating and controlling the aflairs of said 
corporation, including the practices set forth herein: Gustave A. 
Buchheister, president; George Y. Klinefelter, vice president; James 
J. Buchheister, secretary-treasurer. 

Respondents Alfred H. Tolzman, G. Nelson Davis, and Orville W. 
Davis are copartners trading under the name and style of Southern 
Maryland Tobacco Co., a partnership, engaged in purchasing tobacco, 
with their principal office and place of business located in or near the 
town of Upper Marlboro, State of Maryland. 

Respondents George Cassels-Smith and Edward Gieske are copart- 
ners trading under the name and style of Gieske & Niemann, a part- 
nership, engaged in purchasing tobacco, with their principal office and 
place of business located in or near the town of Upper Marlboro, 
State of Maryland. 

Respondent Arthur R. Talley is an individual operating as an in- 
dependent tobacco broker, having his office and place of business in 
the city of Fuquay Springs, State of North Carolina. 

R. J. Reynolds Tobacco Co. was erroneously and inadvertently listed 
as a member of the Marlboro Tobacco Board of Trade through the 
unauthorized action of its tobacco buying agent. It at no time was 
aware of this, until this proceeding was commenced, never paid dues 
or took any part in the acts and practices herein found. 

Respondent Board has a large and frequently changing member- 
ship, wherefor respondents specifically named herein, were named and 
are treated herein as being representative of the entire membership 
of respondent Board. 
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Par. 8. Tobacco, produced in the State of Maryland, is brought by 
the growers thereof to the respondent tobacco auction warehouses, 
members of respondent Board, as aforesaid, where it is sold at auction 
to purchasers, or agents or representatives thereof, who are also mem- 
bers of said respondent Board and who are, in a great many instances, 
engaged in the export tobacco trade or in the manufacture of tobacco 
products in States other than that of Maryland and shipped or other- 
wise transported by them from said State of Maryland to other States 
within the United States and to foreign countries, and there has been, 
and now is, a constant current and course of trade and commerce in 
said tobacco and tobacco products between and among the several 
States of the United States, as well as with foreign countries. 

Par. 4. Respondent Board was organized by its members to regulate 
and control the marketing of tobacco in the “Marlboro and adjacent 
territory” and to that end to provide for rules and regulations that 
would be uniform in their application and in the mutual interests of 
the producers, warehousemen and buyers. The rules and regulations 
adopted, commonly referred to as bylaws, were and are a part of the 
agreement under which said Board was organized, and the pertinent 
provisions thereof, among others, are as follows: 

4. Any person, firm or corporation may become a member of the Marlboro 
Tobacco Board of Trade upon producing evidence satisfactory to the warehouse, 
of his financial responsibility and his good character and upon the payment of 
membership fee hereinafter provided for; and further agreeing to abide by all 
rules and regulations of the Board of Trade, 

5. No person, firm or corporation shall be entitled to purchase tobacco on the 
Marlboro Tobacco Market unless he or it is a member in good standing of the 
Marlboro Tobacco Board of Trade. 

6. * * * Every member of the Marlboro Tobacco Board of Trade selling 
tobacco at auction shall charge uniform fees for all tobacco sold at auction and 
shall not make any rebate or pay any gratuity or perform any services or do 
any other act which may in any way be calculated to reduce the Commission 
and other charges. 

To effectuate and enforce said bylaws, fines are provided, in certain 
instances for their violation. In 1947 the following new bylaw was 
‘added: 


26. That the Marlboro Tobacco Board of Trade shall be authorized and em- 
‘powered to employ a supervisor under such terms and conditions they might 
think right and proper and that any supervisor employed shall have full author- 
ity to enforce all the Bylaws of the Marlboro Tobacco Board of Trade; to arbi- 
trate all differences of opinion or interpretations which may arise; to regulate 
.and adjust selling hours; to impose fines for the violation of the rules and regu- 
Jations of the Marlboro Tobacco Board of Trade and to perform any other duties 
necessary to promote the honest and efficient sale of tobacco on said markets. 
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Par. 5. There are five counties in the State of Maryland within 
which tobacco is produced, namely, Prince Georges, Anne Arundel, 
Calvert, Charles, and St. Marys. Prior to the 1949 market period there 
were eight auction warehouses in these respective counties from which 
the entire crop of loose-leaf Maryland tobacco was sold. Three of the 
said Warehouses are located in or near the town of Upper Marlboro, 
in Prince Georges County, Md. The others are located in or near 
Waldorf, La Plata, and Hughesville, Charles County, Md. 

In the year 1949, there were 34,950,000 pounds of loose-leaf tobacco 
marketed from the five counties hereinabove named, the greater por- 
tion of which, consisting of 22,564,000 pounds, was produced in Prince 
Georges, Anne Arundel, and Calvert Counties. Of this amount 
Prince Georges County alone accounted for 10,187,000 pounds. The 
town of Upper Marlboro, and its vicinity, because of its accessibility, 
is at the present time, and heretofore has been, the natural or prefer- 
ential market for a substantial number of the tobacco growers in 
Prince Georges, Anne Arundel, and Calvert Counties. Up to and 
immediately prior to the opening of the 1949 tobacco selling period 
the entire loose-leaf tobacco crop sold in the town of Upper Marlboro 
and vicinity was marketed through three auction warehouses, as afore- 
said, namely, respondents Edelen Bros. Warehouse, Inc., Planters 
Tobacco Warehouse, Inc., and Marlboro Tobacco Market, Inc., all of 
which are located approximately one-fourth mile to the east of the said 
town of Upper Marlboro, on United States Highway 301. In the past 
few years the three respondent warehouses aforesaid have been and 
are now unable to handle all the tobacco when and as presented in the 
usual course of business for sale by the Maryland growers, as the floors 
of said warehouses become so crowded at times that it becomes neces- 
sary to close down in order to clear out the tobacco thereon. This 
operates as a hardship and inconvenience to the growers who are then 
compelled to leave it on their trucks, find storage, or return same to 
their farms, to be brought again to the market on another day. 

The market for the sale of Maryland tobacco opens on or about 
the first of May of each year and normally does not close until some- 
time during the month of August. In the 1949 market season a fourth 
tobacco auction warehouse was opened at Waysons Corner, Anne 
Arundel County, which is some 2.6 miles from the nearest respondent 
warehouse near the said Town of Upper Marlboro but in that market 
area, for the purpose of buying and selling tobacco at. auction. 

Par. 6. Said respondent Board, and its members, operating under 
and by virtue of its bylaws, have in the past and now continue, among 
other things, to allot or apportion, regulate and adjust the selling 
time among said member warehouses, pass upon applications for 


| 


MARLBORO TOBACCO BOARD OF TRADE ET AL. 285 
269 Findings 


membership in said respondent Board, although sole authority in 
this respect is actually vested in the warehouse members thereof, 
impose fines for violations of said bylaws, require the charging of 
uniform fees and at all times herein mentioned the Upper Marlboro 
tobacco market has been dominated and controlled, and is now under 
the domination and control of respondent Board and its members. 

The authority of said respondent Board is respected, acknowledged 
and adhered to by the buyers, agents and representatives of the prin- 
cipal tobacco manufacturing companies and by the independent buyers 
and speculators and whose presence is necessary for a successful sale 
so that it is virtually impossible for any person, firm, or corporation 
to engage in the tobacco business, other than as a producer, in the 
Marlboro market area, without first having been admitted into mem- 
bership in respondent Board. 

During the years 1949 and 1950 numerous applications were made 
by the officers of the warehouse at Waysons Corner to respondent 
Marlboro Tobacco Board of Trade for admission to membership in 
said respondent Board. Notwithstanding that admission to member- 
ship in said respondent Board is, according to the provisions of its 
bylaws, as aforesaid, nominally open to any applicant of good charcter 
and financial responsibility engaged in the tobacco industry of “Marl- 
boro and adjacent territory,” said respondent Board refused and still 
continues to refuse to admit the aforesaid warehouse into member- 
ship of said respondent Board. Consequently, the refusal of respon- 
dent Board to admit the Waysons Corner warehouse, or any other 
like situated warehouses, and although in the Upper Marlboro market 
area, into its membership, as aforesaid, and to allot said warehouse 
selling time was, in practical effect, to exclude it completely from the 
Upper Marlboro market and to eliminate it as a competitor of respon- 
dent Board’s member warehouses as hereinafter set forth. Mem- 
bership carries with it a fair allocation of selling time. 

Par. 7. The respondent members of said respondent Board who 
own and operate tobacco auction warehouses in said area, as afore- 
said, would be in competition with each other for the tobacco of 
growers in connection with the sale and marketing thereof, and with 
such other tobacco auction warehouse, as aforesaid, if it were not for 
the act of said respondents in refusing to admit such warehouse into 
membership in said respondent Board. Asa result thereof respondent 
Board’s member warehouses continue to enjoy a virtual monopoly in 
the auction sale of tobacco in the market area in or surrounding the 
town of Upper Marlboro. 

Par. 8. Said respondents, beginning on or about September 1939, 
and particularly within the last 2 years, including the present time, 
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have entered into, maintained, and carried out agreements, under- 
standings, combinations and conspiracies, between and among them- 
selves, to suppress, hinder, stifle, and lessen competition in the sale 
and purchase of tobacco in the market area of Upper Marlboro, State 
of Maryland. 

Pursuant to, and in furtherance of, and to make effective said agree- 
ments, understandings, combinations and conspiracies, said respond- 
ents have cooperatively, concertedly and collectively adopted, engaged 
in, and carried out, the following methods, acts and practices: 

1. Established and is now maintaining a monopoly in respondent 
member warehouses in the auction sale of tobacco on the Upper Marl- 
boro market. 

2. Denied membership in respondent Board to a tobacco. auction 
warehouse corporation, engaged or that desired to engage, in the 
business of conducting a tobacco auction warehouse in such area. 

8. Require that all respondent member warehouses charge uniform 
fees. 

4, Establish and maintain a boycott of potential competitor of 
respondent Board’s member warehouses. 

5. Used respondent Board as a medium for effectuating and carry- 
ing out the said agreements, understandings, combinations and con- 
spiracies found herein and have by and through said respondent 
Board carried out and done, and are now carrying out and doing, 
the acts and practices herein found. 

Par. 9.. The capacity, tendency and effect of the aforesaid agree- 
ments, understandings, combinations and conspiracies in the methods, 
acts and practices and things done and performed by respondents in 
pursuance thereof are, and have been, to unreasonably lessen, suppress, 
stifle and restrain competition and trade in the sale, purchase, and 
distribution of tobacco and tobacco products, in the various States of 
the United States and with foreign countries, and.to deprive the 


purchasing, using and consuming public of the advantage of competi- . 


tive prices, terms, and conditions in connection with the purchase 
thereof, and other advantages which they would receive and enjoy 
under conditions of normal, unobstructed, free, and fair competi- 
tion in said trade and industry and to otherwise operate as a restraint 
upon, obstruction and detriment to, the freedom of fair and legiti- 
mate competition in such trade and industry. 


CONCLUSION 


The acts and practices of said respondents, and the things done 
and performed by them, as herein found, are all to the prejudice of 
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the public; have a dangerous tendency to hinder and prevent, and 
actually hindered and prevented, competition and restrained trade 
between and among said member respondents and others in the sale, 
purchase, and distribution of their said articles of merchandise in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act; and placed in respondents the power to control and 
enhance prices and other terms and conditions in connection with the 
sale, purchase, and distribution of the said articles of merchandise; 
have a dangerous tendency to create in said respondent member ware- 
houses a monopoly in the auction sale of tobacco in said commerce; 
have unreasonably restrained such commerce in their said articles 
of merchandise, and constitute unfair methods of competition and 
unfair acts and practices in commerce within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Marlboro Tobacco Board of Trade, 
an unincorporated membership association, its officers and directors, 
individually and as such officers and directors, its members, or any 
group of such respondents, their agents, representatives, and em- 
ployees, James J. Buchheister, individually and as president, and A. 
Hamilton King, individually and as secretary-treasurer, respectively, 
of such association; Edelen Bros. Warehouse, Inc., a corporation, its. 
officers, directors, representatives, agents, and employees; Robert S. 
Jameson, Peter W. Duvall, Wilson C. Bowling and W. R. Schult, 
individually and as president, vice president, treasurer and secretary, 
respectively, of respondent Edelen Bros. Warehouse, Inc.; Marlboro. 
Tobacco Market, Inc., a corporation, its officers, directors, representa- 
tives, agents, and employees, Frank M. Hall, Robert L. Hall and Paul 
F. Summers, individually and as president, secretary, and treasurer, 
respectively, of Marlboro Tobacco Market, Inc.; Edw. J O’Brien & 
Co. (Inc.), a corporation, its officers, directors, representatives, agents, 
and employees, and Edw. J. O’Brien, Jr., Joseph Boyd O’Brien and 
James Graves O’Brien, individually and as president, vice president 
and secretary-treasurer, respectively, of Edw. J. O’Brien & Co. (Inc.) ; 
Central Leaf Tobacco Co., a corporation, its officers, directors, repre- 
sentatives, agents, and employees, and J. Shields Harvey, L. L. 
Harvey, J. M. Duhling, C. L. Ball, Jr., and R. J. Wilkerson, individu- 
ally and as president-treasurer, vice president, secretary, assistant 
secretary and assistant treasurer, respectively, of Central Leaf Tobacco 
Company; and J. Shields Harvey, L. L. Harvey, W. P. Henry, J. Ross 
Newell, George R. Penn, and Mrs. A. B. Tuck, individually and as 
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directors of said Central Leaf Tobacco Co.; Planters Tobacco Ware- 
house, Inc., a corporation, its officers, directors, representatives, agents, 
and employees, Gustave A. Buchheister, George Y. Klinefelter, and 
James J. Buchheister, individually and as president, vice president 
and secretary-treasurer, respectively, of Planters Tobacco Warehouse, 
Inc.; Alfred H. Tolzman, G. Nelson Davis, and Orville W. Davis, 
individually and as copartners trading under the name and style of 
Southern Maryland Tobacco Co., a partnership, their representatives, 
agents, and employees; George Cassels-Smith and Edward Gieske, 
individually and as copartners trading under the name and style of 
Gieske & Niemann, a partnership, their representatives, agents and 
employees; and Arthur R. Tally, his representatives, agents, and em- 
ployees in, or in connection with, the offering for sale, sale, purchase 
and distribution of tobacco and tobacco products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from entering into, continuing, cooperating in, 
or carrying out, or directing, instigating or cooperating in, any 
planned common course of action, agreement, understanding, com- 
bination or conspiracy between and among any two or more of said 
respondents or between any one or more of said respondents and others 
not parties hereto to do or perform any of the following things: 

1. Refusing membership in the Marlboro Tobacco Board of Trade 
of the American Tobacco Growers Corp., referred to in the complaint 
as the Waysons Corner Warehouse, or any other person, firm or cor- 
poration similarly situated. 

2. Establishing, fixing or maintaining fees or adhering to any fees 
so established, fixed or maintained. ; 

3. Employing or utilizing the Marlboro Tobacco Board of Trade 
or any other medium or central agency as an instrumentality, aid, or 
vehicle in performing or doing any of the things prohibited by this 
order. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to the R. J. Reynolds Tobacco Co., a corporation, and 
Greenhow Maury, Jr., an individual. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 1s ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with. the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of September 5, 1951]. 

Commissioner Mason not participating. 
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In THE MATTER oF 


ATOMIC PRODUCTS, INCORPORATED ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5866. Complaint, Mar. 27, 1951—Decision, Sept. 8, 1951 


Merchandisers have a custom of imprinting and otherwise labeling or marking 
foreign products and their containers with the name of the country of their 
origin, in legible English words in a conspicuous place, and a substantial 
portion of the buying and consuming public has come to rely upon such 
imprinting, labeling or marking, and is influenced thereby to distinguish 
between competing products of foreign and domestic origin, including 
foreign-made or imported mechanical pencils. 


When products composed in whole or substantial part of imported articles are 
offered for sale and sold in the channels of trade in commerce throughout 
the United States and in the District of Columbia, they are purchased and 
accepted as products wholly of domestic manufacture and origin unless they 
are imprinted, labeled or marked in a manner which informs purchasers 
that the said products, or parts thereof, are of foreign origin. 


There has been, and now is, among members of the buying and consuming public, 
including purchasers and users of mechanical pencils, in and throughout the 
United States and in the District of Columbia, a substantial and subsisting 
preference for products which are wholly of domestic manufacture or origin, 
as distinguished from products of foreign manufacture or origin and from 
products which are made in substantial part of materials or parts of foreign 
manufacture or origin. 


Where a corporation and its three officers, engaged in assembling mechanical 
pencils through a process whereby the words “Made in Occupied Japan’, 
which appeared on the imported mechanisms they purchased, were com- 
pletely concealed within the completed pencils; and in the interstate sale 
and distribution of said pencils, some boxed in sets with fountain pens, to 
jobbers and retailers— 

(a) Sold said products without any imprinting, labeling, or conspicuous mark- 
ing on the pencils and the individual cartons in which packed, to disclose 
that any part of the pencils was of foreign origin ; 

With tendency and capacity to deceive members of the buying public into the 
erroneous belief that said pencils were wholly of domestic manufacture, and 
thereby cause purchase thereof; and 

(d) Followed the practice of furnishing, at the request of their retailers and 
jobbers, price tags and stickers in denominations of $3.50 and $7.50, for affix- 
ing to their boxed sets in which, in some cases, they sold their said pencils 
and pens at from $3.85 to $4.75 per dozen or from 32 cents to 39 cents per 
set ; notwithstanding the fact that such sets sold at retail for about $1 each, 
and rarely, if ever, for as much as $3.50 or $7.50; 

With tendency and capacity to deceive purchasers into the erroneous belief that 
said fictitious prices were the customary prices at which said articles were 
normally sold, and with tendency and capacity thereby to cause the purchase 
thereof: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Ur. Abner E. Lipscomb, trial examiner. 
Mr. John M. Russell for the Commission. 
Mr. Samuel J. Ernstoff, of New York City, for respondents. 


ComPpiaAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Atomic Products, 
Inc., a corporation, and Sam Ginsberg, Edward Abraham, and Tiby 
Needleman, individually and as officers of said corporation, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in. 
respect thereof would be in the public interest, hereby issues its com-- 
plaint stating its charges in that respect as follows: 

Paracraru 1. Respondent Atomic Products, Inc., is a corporation 
organized, existing and doing business under the laws of the State of 
New York with its office and principal place of business at 18 West. 
20th Street, New York 10, N. Y. 

Respondents Sam Ginsberg, Edward Abraham, and Tiby Needle- 
man are president, vice president, and secretary-treasurer, respec- 
tively, of said corporation with their office and principal place of 
business at the same address as corporate respondent. Said individ- 
uals formulate, direct, and control the policies and practices of 
corporate respondent. 

Par. 2. The respondents are now and have been for several years: 
last past engaged in the business, among other things, of assembling 
fountain pens and mechanical pencils, and selling and distributing: 
said products. 

Par. 3. The respondents cause said products, when sold, to be- 
shipped from their place of business in the State of New York to job- 
bers and dealers located in various other States of the United States. 
and in the District of Columbia. Said jobbers and retailers in turn 
sell said products to the general public. Respondents maintain, and‘ 
at all times mentioned herein have maintained, a course of trade in. 
said products in commerce between and among the various States of 
the United States and in the District of Columbia. Their volume of 
business in such commerce is substantial. ; 

Par. 4, In the course and conduct of their business, respondents: 
purchase mechanisms, actions, or movements for their pencils which: 
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have been imported from Japan in bulk quantities. These mecha- 
nisms, actions, or movements as received by them have the words 
“Made in Occupied Japan” stamped on the spiral end thereof. Re- 
spondents assemble mechanical pencils by press-fitting these mecha- 
nisms, actions or movements into pencil barrels and by adding caps 
or erasers and pocket clips thereto. In this process of press-fitting, 
the words “Made in Occupied Japan” appearing on the mechanisms, 
actions or movements are completely concealed. At no place no these 
pencils, or on the boxes in which they are packed, is the fact disclosed 
that any part thereof is of foreign origin. 

The mechanical pencils are in some cases boxed in sets with one or 
more fountain pens and sold as units. These boxed sets are sold by 
respondents at prices ranging from approximately $4 per dozen to 
$6 per dozen. Respondents furnish, on request of their jobbers or 
dealers, price tags or stickers in denominations of $3.50 and $7.50 
which are intended to be affixed to individual sets before they are 
offered for sale to the public. 

Par. 5. By virtue of the practice of merchandisers, heretofore estab- 
lished and now existing, of imprinting and otherwise labeling or 
marking products of foreign origin and their containers with the 
name of the country of their origin, in legible English words in a © 
conspicuous place, a substantial portion of the buying and consuming 
public has come to rely, and now relies, upon such imprinting, label- 
ing, or marking, and is influenced thereby to distinguish and discrimi- 
nate between competing products of foreign and domestic origin, 
including foreign-made or imported mechanical pencils. When prod- 
ucts composed in whole or substantial part of imported articles are 
offered for sale and sold in the channels of trade in commerce through- 
out the United States and the District of Columbia, they are pur- 
chased and accepted as and for, and taken to be, products wholly of 
domestic manufacture and origin unless the same are imprinted, la- 
beled, or marked in a manner which informs purchasers that the 
said products, or parts thereof, are of foreign origin. 

At all times material to this complaint, there has been, and now is, 
among members of the buying and consuming public, including pur- 
chasers and users of mechanical pencils, in and throughout the United 
States and in the District of Columbia, a substantial and subsisting 
preference for products which are wholly of domestic manufacture or 
origin, as distinguished from products of foreign manufacture or 
origin and from products which are in substantial part made of mate- 
rials or parts of foreign manufacture or origin. 

Par. 6. The pen and pencil sets sold by respondents are rarely, if 
ever, sold to the purchasing public for $3.50 or $7.50 and such sums 
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are not the regular retail prices for the sets to which they are affixed. 
Respondents’ practice of supplying price tags or stickers in such 
various denominations which may be and are affixed to boxes contain- 
ing said sets provides a means and instrumentality by and through 
which dealers may grossly misrepresent the usual and customary prices 
of said sets. 

Par. 7. The practice of respondents as aforesaid in offering for 
sale, selling, and distributing mechanical pencils, the mechanisms, 
actions, or movements of which are of foreign origin, without any 
imprinting, labeling, or conspicuous marking on the pencils and on 
the individual cartons in which they are packed showing that the 
mechanisms, actions, or movements of said pencils are of Japanese 
origin, has had and now has the tendency and capacity to mislead and 
deceive purchasers and members of the buying and consuming public 
into the false and erroneous belief that said mechanical pencils are 
wholly of domestic manufacture and origin and into the purchase 
thereof in reliance upon such erroneous belief. 

The further practice of respondents, as aforesaid, in supplying their 
customers with price tags or stickers with amounts thereon greatly 
in excess and disproportionate to the customary or usual selling price 
for said articles, has the tendency and capacity to mislead and deceive 
purchasers into the erroneous and mistaken belief that the said ficti- 
tious prices are the customary and usual prices at which said articles 
are normally sold, and induces a substantial number of the purchasing 
public to purchase said products as a result of such erroneous and 
mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcIsIoNn OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 8, 1951, the 
initial decision in the instant matter of trial.examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade.Commission Act, 
the Federal Trade Commission on March 27, 1951; issued and subse- 
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quently served its complaint in this proceeding upon respondents, 
Atomic Products, Inc., a corporation; Sam Ginsberg, Edward Abra- 
ham and Tiby Needleman, individually and as officers of respondent 
corporation, charging them with the use of unfair or deceptive acts 
or practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, a hearing was held, at which testimony and other 
evidence.in support of the allegations of said complaint and a stipula- 
tion as to certain facts were introduced before the above-named trial 
examiner theretofore duly designated by the Commission, and said 
testimony, stipulation, and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final consideration by said trial examiner on 
the complaint, the answer thereto, testimony, stipulation as to certain 
facts, and other evidence, proposed findings as to the facts and con- 
clusions presented by counsel supporting the complaint, respondents’ 
counsel not having submitted proposed findings, and oral argument 
not having been requested. The said trial examiner, having duly 
considered the record herein, finds that this proceeding is in the inter- 
est of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Atomic Products, Inc., is a corporation 
organized, existing and doing business under the laws of the State of 
New York, with its office and principal place of business at 18 West 
20th Street, New York 10, N. Y. 

Respondents Sam Ginsberg, Edward Abraham, and Tiby Needle- 
man are president, vice president, and secretary-treasurer, respec- 
tively, of said corporation, with their office and principal place of 
business at the same address as corporate respondent. Said indi- 
viduals formulate, direct, and control the policies and practices of 
the corporate respondent. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the business of assembling fountain pens and mechan- 
ical pencils, and selling and distributing them. 

The respondents cause said products, when sold, to be shipped from 
their place of business in the State of New York to jobbers and 
dealers located in various other States of the United States and in 
the District of Columbia. Said jobbers and retailers in turn sell said 
products to the general public. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
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products in commerce between and among the various States of the 
United States:and in the District of Columbia. Their volume of 
business such commerce is substantial. 

Par. 3. In the course and conduct of their business, as herein fomia, 
respondents purchase mechanisms, actions, or movements for their 
mechanical pencils which have been opened from Japan in bulk 
quantities. These mechanisms, actions, or movements as received by 
respondents have the words “Made in Occupied Japan” stamped on 
the spiral end thereof. Respondents assemble mechanical pencils 
by press-fitting these mechanisms, actions, or movements into pencil 
barrels and by adding caps or erasers and pocket clips thereto. In 
this process of press-fitting, the words “Made in Occupied Japan” 
appearing on the mechanisms, actions, or movements are completely 
concealed. At no place on these pencils, or on the boxes in which 
they are packed, is the fact disclosed that any part of said pencils is 
of foreign origin. Respondents have sold said mechanical pencils, 
under the above-described conditions, subsequent to having been con- 
tacted by the Commission. 

Respondents’ mechanical pencils are in some cases boxed in sets 
with one or more fountain pens and sold as units. Respondents sell 
and have sold these sets, including the mechanical pencil, to retail 
dealers and jobbers for from $3.85 to $4.75 per dozen, or from about 
32 cents to about 39 cents per set. Such sets are sold retail for about 
$1 each, and have rarely, if ever, been sold retail or otherwise for 
as much as $3.50 or $7.50 each. 

Until about a year ago, the respondents followed the practice of 
furnishing, at the request of their retailers and jobbers, price tags 
and stickers in denominations of $3.50 and $7.50, which were in- 
tended to be affixed to such sets before they were offered for sale 
to the public. This practice of supplying price tags and stickers 
to retailers and jobbers was discontinued subsequent to the Com- 
mission’s initial contact with respondents in 1950. 

Par. 4. Merchandisers have a custom, heretofore established and 
now existing, of imprinting and otherwise labeling or marking 
products of foreign origin and their containers with the name of 
the country of their origin, in legible English words in a conspicuous 
place, and a substantial portion of the buying and consuming public 
has come to rely, and now relies, upon such imprinting, labeling, 
or marking, and is influenced thereby to distinguish and discrim- 
inate between competing products of foreign and domestic origin, 
including foreign-made or imported mechanical pencils. When 
products composed in whole or substantial part of imported articles 
are offered for sale and sold in the channels of trade in commerce 
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throughout the United States and the District of Columbia, they 
are purchased and accepted as and for, and taken to be, products 
wholly of domestic manufacture and origin unless the same are 
imprinted, labeled or marked in a manner which informs purchasers 
that the said products, or parts thereof, are of foreign origin. 

There has been, and now is, among members of the buying and 
consuming public, including purchasers and users of mechanical 
pencils, in and throughout the United States and in the District of 
Columbia, a substantial and subsisting preference for products which 
are wholly of domestic manufacture or origin, as distinguished from 
products of foreign manufacture or origin and from products which 
are in substantial part made of materials or parts of foreign manu- 
facture or origin. 

Par. 5. The practice of respondents as herein found in offering 
for sale, selling, and distributing mechanical pencils, the mechanisms, 
actions, or movements of which are of foreign origin, without any 
imprinting, labeling, or conspicuous marking on the pencils and on 
the individual cartons in which they are packed showing that the 
mechanisms, actions, or movements of said pencils are of Japanese 
origin, has had and now has the tendency and capacity to mislead 
and deceive purchasers and members of the buying and consuming 
public into the false and erroneous belief that said mechanical pencils 
are wholly of domestic manufacture and origin, and has had and now 
has the tendency and capacity to cause the purchase thereof as a re- 
sult of such erroneous and mistaken belief. 

The further practice of respondents, as herein found, in supplying 
their customers with price tags or stickers with amounts thereon 
greatly in excess of and disproportionate to the customary or usual 
selling price for said article, has the tendency and capacity to mislead 
and deceive purchasers into the erroneous and mistaken belief that 
the said fictitious prices are the customary and usual prices at which 
said articles are normally sold, and has had and now has the tendency 
and capacity to cause the purchase thereof as a result of such erroneous 
and mistaken belief. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Atomic Products, Inc., a corporation, 
and its officers, representatives, agents, and employees, and respond- 
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ents Sam Ginsberg, Edward Abraham, and Tiby Needleman, indi- 
vidually and as officers of Atomic Products, Inc., and their respective 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of fountain pens and mechanical pencils, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Offering for sale or selling mechanical pencils, the mechanisms, 
actions, or movements of which are of foreign origin, without affirma- 
tively and clearly disclosing thereon, or in immediate connection 
therewith, the country of origin of such pencils or the mechanisms, 
actions, or movements thereof ; 

2. Supplying customers or purchasers of fountain pens and mechani- 
cal pencils, in sets or otherwise, with price tags or stickers therefor 
bearing amounts which are, in fact, in excess of the prices at which 
such article or articles are usually and customarily offered for sale 
and sold in the usual course of business, or otherwise representing that 
such articles are sold for amounts in excess of their usual and custom- 
ary selling prices. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of September 8, 1951]. 

Commissioner Mason not participating. 
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SEYDEL CHEMICAL CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5693. Oomplaint, Aug. 19, 1949—Decision, Sept. 11, 1951 


Where a corporation and its two officers engaged in the interstate sale and 
distribution of their drug preparation ‘Subenon” ; 

In advertising through radio continuities, and various booklets and leaflets 
entitled “What Should I Do for My Rheumatism and Arthritis,” ‘“Subenon 
for the Treatment of Arthritis,” ‘“Subenon in Rheumatoid Conditions,” 
“Health and Science,’ and “Good Health,” directly and by inference— 

(a) Falsely represented that their said preparation, taken as directed, was 
an effective treatment for the underlying causes of all forms and types 
of rheumatism and arthritis, and would correct them ; 

(b) Falsely represented that it was an effective and reliable treatment for the 
Symptoms and manifestations of all kinds of rheumatism and arthritis 
and would afford complete relief from the aches, pains and discomforts 

thereof ; 

{c) Falsely represented that it was an adequate and effective treatment for 

and would cure rheumatic fever, and the “growing pains” in children which 

might be indicative thereof ; 

Falsely represented that it would prevent and cure all abnormalities of 

the body which might result from any and all of the aforesaid conditions, 

such as stiffness of muscles and joints, lack of motility of joints and cardiac 
complications which often result from rheumatic fever, and would restore 
the normal functions of the body ; 

(e) Falsely represented that it provided significant antispasmodic and anti- 
pyretic effects and would be of value in producing a healthy blood supply 
and a healthy body, and in restoring normal intestinal function and normal 
vigor and wellbeing ; 

(f) Falsely represented that it was superior to salicylates as an analgesic; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such false representations were true, and with 
tendency and capacity so to aa and thereby induce its purchase of their 
said preparation: 

Held, That such acts and Se, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


(d 


— 


Before Ur. Frank Hier, trial examiner. 
Ur. Edward F. Downs and Mr. Joseph Callaway for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and. by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Seydel Chemical 
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Co., a corporation, Herman Seydel, C. H. Seydel, and Lawless E. 
West, individually and as officers of said corporation, hereinafter 
referred to as respondents, having violated the provisions of the 
said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paragrary 1. Respondent. Seydel Chemical Co., hereinafter re- 
ferred to as respondent corporation, is, and at all times hereinafter 
mentioned has been, a corporation organized and existing under and 
by virtue of the laws of the State of New Jersey, with its principal 
office and place of business at 225 Mercer Street, Jersey City, N. J. 

Respondents Herman Seydel, whose address is 110 Gifford Avenue, 
Jersey City, N. J., C. H. Seydel, whose address is Sand Spring Road, 
R. F. D. 2, Morristown, N. J., and Lawless E. West, whose address is 
291 East One Hundred and Sixty-second Street, New York 56, N. Y., 
are individuals and president, vice president and treasurer, and sec- 
retary, respectively, of respondent corporation. ‘These individual 
respondents direct and control the business policies and activities of 
respondent corporation including the acts and practices hereinafter 
set out. 

Par. 2. The respondents are now and for several years last past have 
been engaged in the business of manufacturing, offering for sale, sell- 
ing, and distributing a preparation containing drugs as “drug” is 
defined in the Federal Trade Commission Act. 

The designation used by respondents for their said preparation and 
the formula and directions for use are as follows: 

Designation: Subenon 


Formula: Sach tablet contains— 
Calcium double salt of benzoic acid and succinic acid benzyl 


ester TRUS Bh See OU Be OF TOPs Be AS BOs PS eeee TG 5.5 grains 
Stareh_ Sis sesT SG si tol Oe JAE RCUS Bh SARS aii 1.0 grain 
Tale? 28 _ SiS Sei se gS s Sel 8s Use 260s Wow ee 0.3125 grain 
Sodium stearate: SMieut YES Ms _.O) OF 08 “CHIT S® sii 0.125 grain 
Magnesium “stearate 22 3s a a eee 0.0625 grain 


Directions for use: 


The general directions for use appearing in the labeling are as 
follows: 


Where stiffness of joints is not extreme and muscular pains are not se- 
vere .. . or where the case is not one of long standing . . . take eight (5 gr.) 
Subenon tablets daily for the first month, two tablets with a half-glass of 
water before each meal and before retiring for the night. Continue for several 
months taking from two to four tablets daily. 

In stubborn cases where joint-stiffness and pain are acute, it has been found 
beneficial to sustain the dosage of eight (5 gr.) Subenon tablets daily for the 
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first three months, two tablets with one half glass.of water before each meal 
and before going to bed. When pain and stiffness subside reduce to four tablets 
per day for three months. Continue if necessary. 

REMEMBER that Subenon is non-toxic and that, even when taken in large 
quantities, there is no bad effect on the heart. 

IMPORTANT—To get most good from the Subenon treatment, cut the dosage 
in half after the first months, but even though stiffness and aches have lessened 
or are absent, keep on taking the smaller number of tablets regularly for at 
least three months more; by so doing you will minimize the chances of a re 
currence of symptoms. Some people find some slight tendency toward upset 
stomach for a few days after beginning the treatment; this is nothing to worry 
about. Subenon is just getting to work. If your stomach feels queasy, cut by 
half the number of Subenon tablets you are taking, but keep on taking Subenon 
regularly. 

DIET—A proper diet is all important in the rehabilitation of the body. Too 
much sugar, too much starch, too much pastry, and in fact too much food of 
any one type should be avoided. The daily menu of the average family has 
been arrived at after centuries of education. It will suit most everyone suffer- 
ing from rheumatoid conditions. Tonics and vitamins may be taken upon 
advice of physician. 

SPECIAL CASES—If you are overweight take Subenon before meals instead 
of after, for best results. 


The dosage given in the booklet, Subenon in Rheumatoid Condi- 
tions, is as follows: 


Adults—One or two tablets or capsules repeated three or four times daily. 
In acute rheumatic fever and in severe arthritis a total of 12 to 16 tablets daily 
should be employed. 

Children—In proportion to age and severity of condition. 


Additional directions as to dosage are given in the booklet entitled 
“What Should I Do for My Rheumatism and Arthritis,” and are as 
follows: 


For children weighing fifty pounds, or more: one tablet, three times daily. 
Especially indicated for “growing pains.” 

For muscular rheumatism: two tablets, four times daily for the first six weeks. 
Then, one tablet, four times daily until the symptoms disappear. Follow this 
with one tablet, twice a day for at least three months. 

For arthritis: two tablets, four times daily for two months. Follow this with 
one tablet, twice daily for two months. 


Specific directions for use in rheumatoid arthritis are as follows: 


The sufferer from rheumatoid arthritis may take six to eight tablets a day, 
two after each meal. The treatment may be continued for two to three months. 
Pain and stiffness will usually decrease noticeably. The medicine should, how- 
ever, be continued for two to three months after the pain and stiffness have 
disappeared . . . the essential factor in the treatment of rheumatoid arthritis 
is regular administration of Subenon in the proper dosage—six to eight tablets 
a day—one or two after each meal and before retiring—to be continued for two 
to three months. As symptoms are relieved, the dosage may be reduced to three 
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to four tablets a day. Subenon makes the sufferer from rheumatoid arthritis 
comfortable, restores impaired function and at the same time strikes at the root 
of the disease. It is a physiologic medicine. 


Specific directions for use in osteoarthritis are as follows: 


The sufferer from osteoarthritis may commence therapy by taking 8 tablets 
a day, 2 after each meal and 2 before retiring. Pain and stiffness will usually 
decrease in a few weeks. As the symptoms are relieved, the patient may reduce 
the dosage to 6 tablets a day. This should be continued indefinitely. Subenon 
when taken in this dogage will relieve symptoms without any harmful effect to 
the patient. 

The dosage indicated in still other portions of the advertising litera- 
ture is as follows: 

Two tablets three to four times daily. In severe arthritis and acute rheu- 
matic fever four tablets four to five times daily until the acute symptoms sub- 
side. Maintenance therapy for two to three months. 

Par. 8. Respondents cause said preparation, when sold, to be trans- 
ported from their aforesaid place of business in the State of New 
Jersey to purchasers thereof located in various States of the United 
States, other than the State of New Jersey, and in the District of 
Columbia. Respondents maintain, and at all times herein mentioned 
have maintained, a course of trade in said preparation in commerce 
among and between the various States of the United States. 

Par. 4. In the course and conduct of their business respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning said preparation by 
means of the United States mail and by various other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, including but not limited to radio continuities, various booklets 
and leaflets, including but not limited to booklets entitled “What 
Should I Do for My Rheumatism and Arthritis,” several leaflets 
entitled “Subenon for the Treatment of Rheumatism,” “Subenon in 
Rheumatoid Conditions,” “Health and Science,” and “Good Health” ; 
and respondents have disseminated and caused the dissemination of 
advertisements concerning said preparation, including but not limited 
to the advertisements referred to above, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of the said article in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Among the statements and representations contained in 
said advertisements disseminated as aforesaid are the following: 

Subenon alleviates the pain (of osteoarthritis), helps restore free motion to 
the joints and actually halts the progress of the disease. 


* * * 
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Regular administration of Subenon during an acute attack (or rheumatoid 
arthritis) relieves symptoms and may prevent the occurrence of the chronic 


stage. 
* & * * 


If Subenon is given after a patient is in the chronic state, the drug will often 
alleviate the pain and stiffness and prevent. further crippling deformities. 
Subenon therapy may actually aid in restoring motion to the involved joints 
and check the destructive processes going on. 


* * KK 


Subenon given during an attack of acute rheumatic fever will relieve the joint 
pains, shorten the duration of the acute attack and often prevent cardiac 
complications. 

Subenon relieves the fever, the swelling, and the severe crippling pains of 
arthritis. 

Sciatica * * * responds well to treatment with Subenon. 

Regular administration of Subenon relieves the symptoms, overcomes the 
inflammatory process and checks the disease (of muscular rheumatism). 

With Subenon therapy the pain (of bursitis) is diminished, the swelling sub- 
sides and the inflammation clears up. 

Subenon is made to overcome the cause of rheumatism. 

Subenon is made to prevent the occurrence of ankylosis. 

The sufferer who has been confined to bed for years, may find that after 
taking Subenon for a few months he is able to return to the normal routine 
of living. 

The patient afflicted with rheumatoid arthritis usually complains of symptoms. 
in other parts of the body, i. e., excessive fatigue, loss of appetite, loss of 
weight, nervousness, sleeplessness, and disturbed bowel function. Subenon 
relieves all these symptoms. Subenon helps to restore normal intestinal func- 
tion because the medicine releases the flow of bile and stimulates the liver 
function, thus increasing the appetite and aiding disturbed bowel function. 

Is Subenon of use for children’s growing pains? Yes. 

Subenon, by activating the liver and aiding in intestinal processes, helps 
nature to produce a healthy blood supply; this in turn helps to remove the 
eauses of arthritis and rheumatism. 

Subenon also has an analgesic and antispasmodic effect which relieves pain 
and spasm and increases motility of the joints. 

Both the acute and chronic forms of lumbago respond well to Subenon 
therapy. Pain is relieved, stiffness disappears, muscle spasm is reduced, and 
the patient becomes more comfortable in every way. 

. . has shown Subenon to have an antipyretic effect. 

SUBENON for the sympotmatic treatment of the rheumatic state, promotes 
patient cooperation by restoring joint mobility, relieving pain and improving 
general health and mental outlook. 

Regular administration of the medication SUBENON Atieviates the pain, 
helps restore free motion to the joints and actually halts the progress of the 
disease. 

SUBENON established treatment for arthritis and rheumatism. 

Subenon by activating the liver and aiding intestinal processes, helps nature 
to produce a healthy blood supply; this in turn helps to remove the causes of 
arthritis and rheumatism. A healthy blood stream makes for a healthy body, 


free from pain. 
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Salicylates, such as-aspirin, ete., are used to allay pain for a few hours at a 
time, while arthritis and rheumatism continue to get a firmer hold. Drugs such 
as aspirin accumulate in the body. * * * Once the body is freed of salicy- 
lates, Subenon can help Nature restore your normal vigor and well being. 

Par. 6. Through the use of the advertisements containing the 
statements and representations hereinabove set forth and others of 
the same import, but not specifically set out herein, respondents have 
represented, directly and by inference, that their preparation Subenon, 
when taken as directed— 

(a) is an adequate and effective treatment for and will correct the 
underlying causes of and cure all forms and types of rheumatism and 
arthritis. 

(0) is an adequate, effective, and reliable treatment for the symp- 
toms and manifestations of all kinds of rheumatism and arthritis and 
will afford complete relief from the aches, pains, and discomforts 
thereof ; 

(c) is an adequate and effective treatment for and will cure rheu- 
matic fever and “growing pains” in children which may be indicative 
of rheumatic fever ; 

(d) will prevent and correct all abnormalities of the body which 
may result from any and all of the aforesaid conditions such as stiff- 
ness of muscles and joints, lack of motility of joints and cardiac compli- 
cations often resulting from rheumatic fever and will restore the 
normal functions of the body; 

(€) provides significant antispasmodic and antipyretic effects; 

(7) will be of value in producing a healthy blood supply, a healthy 
body, in restoring normal intestinal function and normal vigor and 
well being; 

(g) is superior to salicylates as an analgesic. 

Par, 7. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, Subenon, how- 
ever taken— 

(a) will not correct the underlying causes of, is not an adequate or 
effective treatment for, and will not cure any form or type of rheuma- 
tism or arthritis; 

(6) is not an adequate, effective or reliable treatment for the symp- 
toms or manifestations of rheumatism or arthritis; the aches, pains 
and discomfort incident to these ailments may be of such a nature that 
they will be in no way alleviated by the use of this preparation, how- 
ever taken, and in other cases the relief will be limited to such degree 
of temporary and mild analgesic effect as its calcium double salt of 
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benzoic acid and succinic acid benzel ester content may afford in indi- 
vidual cases; 

(¢) will not cure rheumatic fever and is not an adequate or effective 
treatment therefor. Its use will not be of value in “growing pains” 
in children ; 

(dz) will not prevent or correct abnormalities which result from 
any of the conditions set out in (a), (b) and (c) above and will not 
restore the normal functions of the body ; 

(e) will not provide any significant antispasmodic or antipyretic 
effects ; 

(7) will not produce a healthy blood supply or a healthy body and 
will not restore normal intestinal function or normal vigor and well- 
being; 

(g) is not superior to salicylates as an analgesic. On the contrary, 
salicylates are more effective in relieving pain than the analgesic in- 
gredient in Subenon. 

Par. 8. The use by respondents of the foregoing false and mislead- 
ing statements and representations, and others of similar nature, dis- 
seminated as aforesaid, has had and now has, the tendency and capac- 
ity to and does, mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements and 
representations are true, and to induce a substantial portion of the 
purchasing public, because of such mistaken and erroneous belief, to 
purchase respondents’ preparation. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE CoMMISSION 


Order denying respondents’ appeal from initial decision of the trial 
examiner and decision of the Commission and order to file report of 
compliance, Docket 5693, September 11, 1951, follows: 

This matter came on to be heard by the Commission upon respond- 
ents’ “Petition to set aside order filed April 2, 1951, and for leave to 
amend and substitute answer” which was considered by the Commis- 
sion as an appeal from the trial examiner’s initial decision herein, and 
answer thereto filed by counsel supporting the complaint. 

The grounds relied upon in support of said appeal are that the 
substitute answer filed by the respondents on March 8, 1951, in which 
they admitted all the material allegations of fact set forth in the 
complaint, was filed without counsel or legal advice and that the 
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respondents did not intend to admit certain allegations of the com- 
plaint. The respondents request that the trial examiner’s initial. 
decision be set aside or modified to permit the filing of a new answer; 
or, in the alternative, that said initial decision be suspended or held 
inoperative until the final decision in certain other proceedings now 
pending before the Commission. Counsel supporting the complaint 
in his answer contends that the petition should be denied for the 
reasons therein set forth. 

The complaint herein charges the respondents with the dissemina- 
tion of false advertisements of a drug preparation designated 
“Subenon.” The allegations of the complaint are plain and unambig- 
uous. In their original answer the respondents admitted in part and 
denied in part the allegations of the complaint. Subsequently re- 
spondents moved for permission to withdraw said answer and to sub- 
stitute in lieu thereof an answer admitting all the material allegations 
of fact set forth in the complaint and waiving all intervening pro- 
cedure and further hearing. This motion was granted and the sub- 
stitute answer was filed. The respondents knew, or should have 
known, the contents of and the effect of the substitute answer filed 
by them. The Commission is of the opinion, therefore, that the re- 
spondents’ request that the trial examiner’s initial decision be set 
aside, or modified to permit the filing of a new answer, should be 

denied. . 

- There does not appear to be any sufficient reason to warrant the 
suspension of this proceeding until the final disposition of certain 
other proceedings now pending before the Commission. 

The Commission having duly considered respondents’ appeal, an- 
swer thereto, and the record herein, and being of the opinion, for the 
reasons above stated, that said appeal is without merit and that the 
initial decision is appropriate in all respects to dispose of this 
proceeding : 

It is ordered, That the respondents’ appeal from the trial examiner’s 
initial decision be, and it hereby is, denied. 

It is further ordered, That the attached initial decision of the trial 
examiner shall, on the 11th day of September 1951, become the de- 
cision of the Coen Sion 

It is further ordered, That the respondents, except Lawless E. West, 
shall, within sixty (60) days after service upon them of this order, 
file meh the Commission a report, in writing, setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist. 


Said initial decision, thus adopted by the Commission as its decision, 
follows: 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 19, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Seydel Chemical Co., a corporation, and upon respondents Herman 
Seydel, C. H. Seydel, and Lawless E. West, individually and as officers 
of said corporation, charging them with the use of unfair and decep- 
tive acts and practices in commerce through the dissemination of 
false advertisements in violation of the provisions of said act. On 
October 17, 1949, respondents filed an answer to the complaint but on 
March 13, 1951, moved to withdraw said answer and substitute in lieu 
thereof another answer, which motion on March 26, 1951, the trial 
examiner granted. Said substitute answer admits all the material 
allegations of fact set forth in said complaint, waives all intervening 
procedure and further hearing. Said substitute answer further sets 
forth that the representations challenged in the complaint were made 
by the respondents in good faith and without conscious intent to de- 
fraud. Thereafter, the proceeding regularly came on for final con- 
sideration by the trial examiner theretofore duly designated by the 
Commission, upon the complaint and the substitute answer thereto and 
said trial examiner, having duly considered the record herein, finds . 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order: 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Seydel Chemical Co., hereinafter referred 
to as respondent corporation, is, and at all times hereinafter men- 
tioned has been, a corporation organized and existing under and by 
virtue of the laws of the State of New Jersey with its principal office 
and place of business at 225 Mercer Street, Jersey City, N. J. 

Respondents Herman Seydel, whose address is 110 Gifford Avenue, 
Jersey City, N. J., and C. H. Seydel, whose address is Sand Spring 
Road, R. F. D. 2, Morristown, N. J., are individuals and president and 
vice president, and treasurer, respectively, of respondent corporation. 
These individual respondents direct and control the business policies 
and activities of respondent corporation including the acts and prac- 
tices hereinafter set out. 

Respondent Lawless E. West, whose address is 291 East One Hun- 
dred and Sixty-second Street, New York 56, N. Y., was at one time 
secretary of respondent corporation, but, since prior to the issuance of 
the complaint herein, has had no connection with respondent corpora- 
tion either as an officer, stockholder, employee, or otherwise. 
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Par. 2. The respondents are now and for several years last past 
have been engaged in the business of manufacturing, offering for sale, 
selling, and distributing a preparation containing drugs as “drug” is 
defined in the Federal Trade Commission Act. 

The designation used by respondents for their said preparation and 
the formula and directions for use are as follows: 


Designation: Subenon 
Formula: Each tablet contains— 


ester ate _ 20" Dab eT Sie a ee eee eee 5.5 grains 
Starch elt hi ness ti mentee! fm enh ston rryeres 1 he 1.0 grain 
Wal@.c tetany! oe 0 72 teach he a Ee ee ee 0. 3125 grain 
Sodium “sterate: =—.-2 se a ee ee 0.125 grain 
Maonesium stClates. 2 == a= oon ae eee ee ee 0. 0625 grain 


Directions for use: 
The general directions for use appearing in the labeling are as 
follows: 


While stiffness of joints is not extreme and muscular pains are not se- 
vere ... or where the case is not one of long standing . . . take eight (5 gr.) 
Subenon tablets daily for the first month, two tablets with a half-glass of water 
before each meal and before retiring for the night. Continue for several months 
taking from two to four tablets daily. 

In stubborn cases where joint-stiffness and pain are acute, it has been found 
beneficial to sustain the dosage of eight (5 gr.) Subenon tablets daily for the 
first three months, two tablets with one half glass of water before each meal and 
before going to bed. When pain and stiffness subside reduce to four tablets per 
day for three months. Continue if necessary. 

REMEMBER that Subenon is nontoxic and that, even when taken in large 
quantities, there is no bad effect on the heart. ‘ 

IMPORTANT—To get most good from the Subenon treatment, cut the dosage 
in half after the first months, but even though stiffmess and aches have lessened 
or are absent, keep on taking the smaller number of tablets regularly for at 
least three months more; by so doing you will minimize the chances of a 
recurrence of symptons. Some people find some slight tendency toward upset 
stomach for few days after beginning the treatment; this is nothing to worry 
about. Subenon is just getting to work. If your stomach feels queasy, cut by 
half the number of Subenon tablets you are taking, but keep on taking Subenon 
regularly. 

DIET—A proper diet is all important in the rehabilitation of the body. Too 
much sugar, too much starch, too much pastry, and in fact too much food of 
any one type should be avoided. The daily menu of the average family has 
been arrived at after centuries of education. It will suit most everyone suffer- 
ing from rehumatoid conditions. Tonics and yitamins may be taken upon 
advice of physician. 

SPECIAL CASES—If you are overweight take Subenon before meals instead 
of after, for best results. 


The dosage given in the booklet, Subenon in Rheumatoid Conditions, 
is as follows: 
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Adults—One or two tablets or capsules repeated three or four times daily. 
In acute rheumatic fever and in severe arthritis a total of 12 to 16 tablets daily 
should be employed. 

Children—In proportion to age and severity of condition. 


Additional directions as to dosage are given in the booklet entitled 
“What Should I Do for My Rheumatism and Arthritis,” and are as 
follows: 


For children weighing fifty pounds, or more: one tablet, three times daily. 
Especially indicated for “ growing pains.” 

For muscular rheumatism: two tablets, four times daily for the first six 
weeks. Then, one tablet, four times daily until the symptons disappear. Follow 
this with one tablet, twice a day for at least three months. 

For arthritis, two tablets, four times daily for two months. Follow this 
with one tablet, twice daily for two months. 


Specific directions for use in rheumatoid arthritis are as follows: 


The sufferer from rheumatoid arthritis may take six to eight tablets a day, 
two after each meal. The treatment may be continued for two to three months. 
Pain and stiffness will usually decrease noticeably. The medicine should, how- 
ever, be continued for two to three months after the pain and stiffness have dis- 
appeared ... the essential factor in the treatment of rheumatoid arthritis is 
regular administration of Subenon in the proper dosage—six to eight tablets 
a day—one or two after each meal and before retiring—to be continued for two 
to three months. As symptons are relieved, the dosage may be reduced to three 
to four tablets a day. Subenon makes the sufferer from rheumatoid arthritis 
comfortable, restores impaired function and at the same time strikes at the 
root of the disease. It is a physiologic medicine. 


Specific directions for use in osteoarthritis are as follows: 


The sufferer from osteoarthritis may commence therapy by taking eight tablets 
a day, 2 after each meal and 2 before retiring. Pain and stiffness will usually 
decrease in a few weeks. As the symptoms are relieved, the patient may reduce 
the dosage to 6 tablets a day. This should be continued indefinitely. Subenon 
when taken in this dosage will relieve symptoms without any harmful effect 
to the patient. 

The dosage indicated in still other portions of the advertising litera- 
ture is as follows: 

Two tablets three to four times daily. In severe arthritis and acute rheumatic 
fever four tablets four to five times daily until the acute symptoms subside. 
Maintenance therapy for two to three months. 

Par. 3. Respondents cause said preparation, when sold, to be trans- 
ported from their aforesaid place of business in the State of New 
Jersey to purchasers thereof located in various States of the United 
States, other than the State of New Jersey, and in the District of 
Columbia. Respondents maintain, and at all times herein mentioned 
have maintained, a course of trade in said preparation in commerce 
among and between the various States of the United States. 
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Par. 4. In the course and conduct of their business respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning said preparation by 
means of the United States mails and by various other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
including but not limited to radio continuities, various booklets and 
leaflets, including but not limited to booklets entitled “What Should 
I Do for My Rheumatism and Arthritis,” several leaflets entitled 
“Subenon for the Treatment of Rheumatism,” “Subenon in Rheumatoid 
Conditions,” “Health and Science,” and “Good Health”; and respond- 
ents have disseminated and have caused the dissemination of advertise- 
ments concerning said preparation, including but not limited to the 
advertisements referred to above, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
said preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 5. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 

Subenon alleviates the pain (of osteoarthritis), helps restore free motion to 
the joints and actually halts the progress of the disease. 


* & * & 


Regular administration of Subenon during an acute attack (of rheumatoid | 


arthritis) relieves symptoms and may prevent the occurrence of the chronic 
stage. 
zs &¢ & & 


If Subenon is given after a patient is in the chronic state, the drug will often 
alleviate the pain and stiffness and prevent further crippling deformities. Sube- 
non therapy may actually aid in restoring motion to the involved joints and 
check the destructive processes going on. 


* &¢ *& 


Subenon given during an attack of acute rheumatic fever will relieve the 
joint pains, shorten the duration of the acute attack and often prevent cardiac 
complications. 

Subenon relieves the fever, the swelling, and the severe crippling pains of 
arthritis. 

Sciatica * * * responds well to treatment with Subenon. 


* ££ * * 


Regular administration of Subenon relieves the symptoms, overcomes the in- 
flammatory process and checks the disease (of muscular rheumatism). 

With Subenon therapy the pain (of bursitis) is diminished, the swelling sub- 
sides and the inflammation clears up. 

Subenon is made to overcome the cause of rheumatism. 

Subenon is made to prevent the occurrence of ankylosis. 

The sufferer who has been confined to bed for years, may find that after taking 
Subenon for a few months he is able to return to the normal routine of living. 
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The patient afflicted with rheumatoid arthritis usually complains of symptoms 
in other parts of the body, i. e., excessive fatigue, loss of appetite, loss of weight, 
nervousness, sleeplessness, and disturbed bowel function. Subenon relieves all 
these symptoms. Subenon helps to restore normal intestinal function because 
the medicine releases the flow of bile and stimulates the liver function, thus 
increasing the appetite and aiding disturbed bowel function. 

Is Subenon of use for children’s growing pains? Yes. 

Subenon, by activating the liver and aiding in intestinal processes, helps 
nature to produce a healthy blood supply ; this in turn helps to remove the causes 
of arthritis and rheumatism. 

Subenon also has an analgesic and antispasmodic effect which relieves pain 
and spasm and increases motility of the joints. 

Both the acute and chronic forms of lumbago respond well to Subenon therapy. 
Pain is relieved, stiffness disappears, muscle spasm is reduced, and the patient 
becomes more comfortable in every way . 

. . . has shown Subenon to have an antipyretic effect. 

SUBENON for the symptomatic treatment of the rheumatic state, promotes 
patient cooperation by restoring joint mobility, relieving pain and improving 
general health and mental outlook. 

Regular administration of the medication SUBENON alleviates the pain, helps 
restore free motion to the joints and actually halts the progress of the disease. 

SUBENON established treatment for arthritis and rheumatism. 

Subenon by activating the liver and aiding intestinal processes, helps nature 
to produce a healthy blood supply; this in turn helps to remove the causes of 
arthritis and rheumatism. A healthy blood stream makes for a healthy body, 
free from pain. 

Salicylates, such as aspirin, etc., are used to allay pain for a few hours at a 
time, which arthritis and rheumatism continue to get a firmer hold. Drugs such 
as aspirin accumulate in the body. * * * Once the body is freed of salicy- 
lates, Subenon can help Nature restore your normal vigor and well being. 


Par. 6. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others of the same 
import, but not specifically set out herein, respondents have repre- 
sented, directly and by inference, that their preparation Subenon, 
when taken as directed— 

(a) is an adequate and effective treatment for and will correct 
the underlying causes of and cure all forms and types of rheumatism 
and arthritis; 

(6) is an adequate, effective, and reliable treatment for the symp- 
toms and manifestations of all kinds of rheumatism and arthritis and 
will afford complete relief from the aches, pains, and discomfort 
thereof; 

(c) is an adequate and effective treatment for and will cure rheu- 
_ matic fever and “growing pains” in children which may be indicative 
of rheumatic fever ; 

(d) will prevent and correct all abnormalities of the body which 
may result from any and all of the aforesaid conditions such as stiff- 
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ness of muscles and joints, lack of motility of joints and cardiac 
complications often resulting from rheumatic fever and will restore 
the normal] functions of the body ; 

(ce) provides significant antispasmodic and antipyretic effects; 

(f) will be of value in producing a healthy blood supply, a healthy 
body, in restoring normal intestinal function and normal vigor and 
well being; 

(g) is superior to salicylates as an analgesic. 

Par. 7. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, Subenon, 
however taken: 

(a) will not correct the underlying causes of, is not an adequate or 
effective treatment for, and will not cure any form or type of rheuma- 
tism or arthritis; 

(b) isnot an adequate, effective, or reliable treatment for the symp- 
toms or manifestations of rheumatism or arthritis; the aches, pains, 
and discomfort incident to these ailments may be of such a nature that 
they will be in no way alleviated by the use of this preparation, 
however taken, and in other cases the relief will be limited to such 
degree of temporary and mild analgesic effect as its calcium double 
salt of benzoic acid and succinic acid benzyl ester content may afford 
in individual cases; 

(ec) will not cure rheumatic fever and is not an adequate or effective 
treatment therefor. Its use will not be of value in “growing pains” 
in children; 

(d) will not prevent or correct abnormalities which result from any 
of the conditions set out in (a), (b),and (c) above and will not restore 
the normal functions of the body; 

(e) will not provide any significant antispasmodic or antipyretic 
effects ; 

(f) will not produce a healthy blood supply or a healthy body and 
will not restore normal intestinal function or normal vigor and well 
being; 

(7) is not superior to salicylates as an analgesic. On the contrary, 
salicylates are more effective in relieving pain than the analgesic 
ingredient in Subenon. 

Par. 8. The use by respondents of the foregoing false and mislead- 
ing statements and representations, and others of similar nature, dis- 
seminated as aforesaid, has had and now has the tendency and 
capacity to and does mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments and representations are true, and to induce a substantial portion 
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of the purchasing public, because of such mistaken and erroneous 
belief, to purchase respondents’ preparation. 


CONCLUSION 


The above-described acts and practices of respondents as hereinabove 
found are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Seydel Chemical Co., a corporation, 
its officers, representatives, agents, and employees, and respondents 
Herman Seydel and C. H. Seydel, individually and as officers of said 
corporation, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of Subenon, or any product of substan- 
tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same or any other name, do forthwith 
cease and desist from directly or indirectly ; 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That such product will correct the underlying causes of, or will 
cure any form or type of rheumatism or arthritis; 

(0) That such product is an adequate or effective treatment for any 
form or type of rheumatism or arthritis; 

(c) That such product is an adequate, effective or reliable treatment 
for the symptoms or manifestations of rheumatism or arthritis; 

(d) That such product will alleviate, either permanently or com- 
pletely, the aches, pains, or discomfort incident to rheumatism or 
arthritis; 

(e) That such product will cure rheumatic fever or is an adequate 
or effective treatment therefor; 

(7) That such product has any value in the treatment, relief, or 
cure of “growing pains” in children; 

(g) That such product will prevent, or correct abnormalities, which 
may result from any kind of arthritis, rheumatism, or rheumatic 
fever ; - 

(h) That such product will provide any significant antispasmodic 
or antipyretic effects ; 
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(4) That such product will produce a healthy blood supply or a 
healthy body, or will restore normal intestinal function or normal 
vigor ; 

(j) That such product is superior to salicylates as an analgesic. 

2. Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of Subenon, any advertisement 
which contains any of the representations prohibited in paragraph 1 
of this order. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Lawless E. West. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents, except Lawless E. West, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist [as required by aforesaid order and decision of the 
Commission]. 
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RENE D. LYON CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5859. Complaint, May 15, 1951’—Decision, Sept. 20, 1951 


In the absence of a disclosure showing the foreign origin of a product, the 
public understands and believes that it is of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products originating in occupied Japan and China, including expansion 
watch bands. 


Where a corporation and its two officers, engaged in the interstate sale and 
distribution of imported expansion watch bands, in competition with sellers 
of such products who adequately disclosed their importation and other 
sellers of such products of domestic manufacture— 

Offered and sold said bands, upon the side of which, when received, the words 
“Made in Occupied Japan” or ‘Made in China” were stamped or imprinted, 
mounted on cards so as to conceal such marking, and enclosed in a cellophane 
wrapping so as to completely conceal said stamp until after purchase and 
removal of the wrapper, so that the purchasing public was not informed, 
until after purchase, of said foreign origin ; 

With tendency and capacity to mislead the purchasing public into the mistaken 
belief that said bands were of domestic origin and thereby into the purchase 
of substantial quantities thereof, and with effect of unfairly diverting 
trade to them from their’: competitors, to the substantial injury of com- 
petition in commerce; and with the result also of placing in the hands of 
dealers a means to deceive members of the purchasing public: 

Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. William L. Taggart for the Commission. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Rene D. Lyon Co., 
Inc., a corporation, and Rene D. Lyon and Donald A. Lyon, individu- 
ally and as officers of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 


2 Amended. 
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be in the public interest, hereby issues its amended complaint, stating 
its charges in that respect as follows: 

Paracraru 1. Respondent Rene D. Lyon Co., Inc., is a corporation 
organized and existing under the laws of the State of New York with 
its office and principal place of business located at 903 Broadway, 
New York, N. Y. Respondent Rene D. Lyon is the president and 
respondent Donald A. Lyon is the secretary of the corporate respon- 
dent with their address at 903 Broadway, New York, N. Y. Said 
individual respondents formulate, direct, and control the policies, 
acts, and practices of the corporate respondent. 

Par. 2. Respondents now and for some time last past have, among 
other things, been engaged in the sale and distribution of expansion 
watch bands imported from Occupied Japan and China. In the 
course and conduct of said business respondents cause said products, 
when sold, to be transported from their place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and maintain, and at all times mentioned herein 
have maintained, a course of trade in said products in commerce among 
and between the various States of the United States. Their volume of 
business in such commerce is substantial. 

Par. 3. When said bands are received by respondents, the words 
“Made in Occupied Japan” and “Made in China,” as the case may be, 
are stamped or imprinted on a link on the inside of the bands. Re- 
spondents, in the course of their business, wrap certain of said bands 
in cellophane and attach them to cards after which they are sold and 
distributed to dealers and ultimately offered for sale to the purchas- 
ing public. The wrapping of said bands and the manner in which 
they are attached to said cards completely conceal the aforesaid mark- 
ings. At no place on the wrapping or cards, or otherwise, is the fact 
revealed that said bands are imported. As a result, the purchasing 
public is not informed, prior to purchase, that said bands are imported 
as aforesaid. 

Par. 4. In the absence of a disclosure showing that a product is im- 
ported, the purchasing public understands and believes that a product 
is of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in Occupied Japan and 
China, including expansion watch bands. 

Par. 5. Respondents, in the conduct of their business, are in sub- 
stantial competition in commerce with other corporations and individ- 
uals who sell imported watch bands and who adequately disclose that 
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such bands are imported and with corporations and individuals who 
sell watch bands of domestic manufacture. 

Par. 6. The failure of respondents to disclose that the bands 
wrapped and attached to cards are of foreign origin has the tendency 
and capacity to mislead the purchasing public into erroneous and mis- 
taken belief that said bands are of domestic origin and into the pur- 

-chase of substantial quantities thereof, because of such mistaken 

belief. As a result thereof, trade has been unfairly diverted to re- 
spondents from their competitors and substantial injury has been 
done to competition in commerce. 

Through the practices hereinabove set forth, respondents place in 
the hands of dealers a means and instrumentality whereby such 
dealers may mislead and deceive members of the purchasing public 
as to the source of origin of their said bands. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 20, 1951, the 
initial decision in the instant matter of trial examiner Webster 
Ballinger, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 15th day of May 1951, issued 
and subsequently served its amended complaint in this proceeding 
upon respondents Rene D. Lyon Co., Inc., a corporation and Rene D. 
Lyon and Donald A. Lyon, individually and as officers of said corpo- 
ration, charging them and each of them with the use of unfair methods 
of competition and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. The respondents filed 
no answers. Thereafter a hearing was held at which respondent 
Donald A. Lyon appeared in his own behalf and for and on behalf of 
the other respondents. At said hearing testimony and other evidence 
in support of the allegations of the complaint and testimony in op- 
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position thereto were introduced before the above-named trial ex- 
aminer duly designated by the Commission, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final con- 
sideration by said trial examiner on the complaint, testimony, and 
other evidence (permission to submit proposed findings as to the facts 
and conclusions was granted, but none were submitted, and oral argu- 
ment was not requested) ; and said trial examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Rene D. Lyon Co., Inc., is a corporation 
organized and existing under the laws of the State of New York with 
its office and principal place of business located at 903 Broadway, 
New York, N. Y. Respondent Rene D. Lyon is the president and 
respondent Donald A. Lyon is the secretary of the corporate respond- 
ent with their address at 903 Broadway, New York, N. Y. Said in- 
dividual respondents formulate, direct, and control the policies, acts, 
and practices of the corporate respondent. 

Par. 2. Respondents now and for some time last past have, among 
other things, been engaged in the sale and distribution of expansion 
watch bands imported from Occupied Japan and China. In the 
course and conduct of said business respondents cause said products, 
when sold, to be transported from their place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and maintain, and at all times mentioned herein 
have maintained, a course of trade in said products in commerce among 
and between the various States of the United States. Their volume 
of business in such commerce is substantial. 

Par. 3. Respondents, in the conduct of their business, are in sub- 
stantial competition in commerce with other corporations and indi- 
viduals who sell imported watch bands and who adequately disclose 
that such bands are imported and with corporations and individuals 
who sell watch bands of domestic manufacture. 

Par. 4. When said imported bands are received by respondents, the 
words “Made in.Occupied Japan” or “Made in China,” as the case 
may be, are stamped or imprinted on a link on the under or lower 
side of the bands. Respondents, in the course of their business, attach 
certain of the bands to cards so affixed as to conceal the marking of 
foreign origin, and seal the entire surface of the card with a cello- 
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phane wrapping, leaving only the top side visible and completely con- 
cealing the stamp showing the foreign origin of the band so that the 
purchaser has no notice until after purchase and the removal of the 
cellophane wrapper and the band from the card that the band is 
of foreign origin. Nowhere on the wrapping or cards, or otherwise, is 
the fact revealed that said bands are imported. As a result, the 
purchasing public is not informed, prior to and until after purchase, 
that said bands are imported from Japan or China. 

Par. 5. In the absence of a disclosure showing that a product is of 
foreign origin the public understands and believes that it is of domes- 
tic origin. 

There is among the members of the purchasing public a substan- 
tial number who have a decided preference for products originating 
in the United States over products originating in Occupied Japan 
and China, including expansion watch bands. 

Par. 6. The failure of respondents to disclose that the bands 
wrapped and attached to cards are of foreign origin has the tendency 
and capacity to mislead the purchasing public into the erroneous and 
mistaken belief that said bands are of domestic origin and into the 
purchase of substantial quantities thereof, because of such mistaken 
belief. As a result thereof, trade has been unfairly diverted to re- 
spondents from their competitors and substantial injury has been 
done to competition in commerce. 

Through the practices hereinabove found, respondents place in the 
hands of dealers a means and instrumentality whereby such dealers 
may mislead and deceive members of the purchasing public as to 
the source of origin of their said bands. 


CONCLUSION 


_ The aforesaid acts and practices of respondents, as set forth in 
the findings of fact, are all to the prejudice and injury of the public 
and constitute unfair methods of competition and unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Rene D. Lyon Co., Inc., a corporation, 
its directors, officers, representatives, agents and employees, and re- 
spondents Rene D. Lyon and Donald A. Lyon, individually, directly 
or through any corporate device in connection with the offering for 
sale, sale, and distribution of expansion or other watch or wrist bands, 
or other similar products, in commerce, as “commerce” is defined in 
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the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Offering for sale or selling expansion or other wrist bands which 
are imported from any foreign country without affirmatively disclos- 
ing thereon or in immediate connection therewith such foreign origin. 

2. Representing in any manner that expansion or other wrist bands 
of foreign manufacture are of domestic manufacture. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of September 20, 1951]. 
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SAMUEL ELIAS AND JACK OSTROW DOING BUSINESS AS 
MUTUAL TOGS CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5861: Complaint, Mar. 23, 1951—Decision, Sept. 20, 1951 


Where two partners engaged in the manufacture and introduction into com- 
merce, and offer, sale, and distribution therein, of wool products as defined 
in the Wool Products Labeling Act— 

Misbranded ladies’ skirts within the intent and meaning of said act and the 
rules and regulations promulgated thereunder in that, (1) contrary to the 
labels affixed thereto, they were not 60 percent “wool,” as there defined, and 
they contained more than 40 percent of rayon; and, (2) the labels attixed. 
thereto did not show the aggregate of all other fibers, each of which con- 
stituted less than 5 percent of the total fiber weight: 

Held, That such acts and practices, under the circumstances set forth, were. 
in violation of sections 3 and 4 of the Wool Products Labeling Act of 1939,. 
and the rules and regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce. 

As respects the charge in the complaint that respondents removed tags affixed to: 
the piece goods received from the manufacturer, and substituted tags and 
labels which contained different information: said charge, while true, was- 
dismissed as not properly subject to the charge of violation of the Act under 
the circumstances. 


Before Ur. James A. Purcell, trial examiner. 
Mr. Russell T. Porter for the Commission. 
Mr. Harold Henry, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the. 
authority vested in it by said acts, the Federal Trade Commission,, 
having reason to believe that Sam Elias and Jack Ostrow, individually 
and as copartners doing business as Mutual Togs Co., hereinafter: 
referred to as respondents, have violated the provisions of said acts 
and rules and regulations promulgated under the Wool Products. 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as. 
follows: 

213840—54—24 
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Paracrary 1. The Mutual Togs Co. is a partnership. Samuel 
Elias and Jack Ostrow, individually and as copartners doing business 
as Mutual Togs Co., are in control of the operations of the said com- 
pany, whose principal place of business is located at 6605 Twentieth 
Avenue, Brooklyn 2, N. Y. 

Par. 2. Subsequent to May 1950, respondents manufactured for in- 
troduction into commerce, introduced into commerce, offered for sale 
in commerce, and sold and distributed in commerce, as “commerce” 
is defined in the Wool Products Labeling Act of 1939, wool products 
as “wool products” are defined therein. The said wool products in- 
cluded ladies’ skirts which were made by respondents from a fabric 
designated as “Parker-Wilder 1121,” purchased from Strand Woolen 
Co. 

Par. 3. Upon the labels affixed to the said skirts appeared the 
following: 

Mutual Togs Company 
60% Wool 

40% Rayon 

Exclusive Ornamentation 

Par. 4. The said skirts were misbranded within the intent and mean- 
ing of said act and the rules and regulations promulgated thereunder, 
in that they were falsely and deceptively labeled with respect to the 
character and amount of their constituent fibers. In truth and in fact, 
the said skirts were not 60 percent wool as “wool” is defined in said 
act; the aggregate of the woolen fibers therein constituted less than 
60 percent of the said skirts and they contained more than 40 percent 
of rayon. Said articles were further misbranded in that the labels 
affixed thereto did not show the aggregate of all other fibers, each of 
which constituted less than 5 percent of the total fiber weight. 

Par. 5. The person by whom the piece goods, from which said 
skirts were made by respondents, were manufactured for introduction 
into commerce affixed thereto labels-and tags as required by said Act 
containing information with respect to its fiber content as follows: 

20% Wool 
30% Reprocessed Wool 
50% Rayon. 

Respondents have further violated the provisions of the Wool Prod- 
ucts Labeling Act of 1939 by substituting for said tags and affixing 
to the said skirts tags and labels containing information set forth 
in paragraph 3 herein with respect to the content thereof which was 
not identical with the information with respect to such content upon 
the tags and labels as affixed to the wool product from which said 
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skirts were made by the person by whom it was manufactured for 
introduction into commerce. . 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice and 
as set forth in the Commission’s “Decision of the Commission and 
Order'to File Report of Compliance,” dated September 20, 1951, the 
initial decision in the instant matter of trial examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
March 23, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents, Samuel Elias and Jack Ostrow, 
individually and as copartners doing business as Mutual Togs Co., 
charging said respondents with the use of unfair and deceptive acts 
and practices in commerce in violation of those acts. On April 12, 
1951, respondents filed their answer to said complaint admitting all 
of the material allegations of fact therein set forth but alleging that 
the misbranding arose through inexperience in the trade and unfamili- 
arity with the acts cited; that since discovery of their violations as 
charged, respondents have taken all necessary steps to avoid future 
violations. Also, in said answer, respondents requested the privilege 
of entering into a stipulation with the Commission to cease and desist 
from the acts complained of which request was, on April 17, 1951, 
denied by formal order of the examiner. Proposed findings and 
conclusions were directed to be filed before May 4, 1951, pursuant to 
which order the attorney in support of the complaint did, on April 
23, 1951, file proposed findings and conclusions, but none were sub- 
mitted by respondents. Thereafter, the proceeding regularly came 
on for final consideration by the above-named trial examiner thereto- 
fore duly designated by the Commission upon said complaint and 
respondents’ answer thereto; and said trial examiner, having duly 
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considered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, conclu- 
sions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1.,Samuel Elias and Jack Ostrow, individually, 
and as copartners doing business as Mutual Togs Co., with principal 
place of business located at 6605 Twentieth Avenue, Brooklyn, N. Y., 
are named as respondents and as such are in control of the operations 
of the Mutual Togs Co. 

Par. 2. Subsequent to the month of May 1950, respondents manu- 
factured for introduction into commerce, introduced into commerce, 
offered for sale in commerce, and sold and distributed in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
wool products as “wool products” are defined therein. The said wool 
products included ladies’ skirts which were made by respondents 
from a fabric designated as “Parker-Wilder 1121,” purchased from 
the Strand Woolen Co. 

Par. 3. Upon the labels affixed to said skirts appeared the following: 

Mutual Togs Company 
60% Wool 

40% Rayon 

Exclusive Ornamentation 

Par. 4. The said skirts were misbranded within the intent and 
meaning of said act, and the rules and regulations promulgated there- 
under, in that they were falsely and deceptively labeled with respect 
to the character and amount of their constituent fibers. In truth 
and in fact, the said skirts were not 60 percent wool, as “wool” is de- 
fined in said act; the aggregate of the woolen fibers therein con- 
stituted less than 60 percent of the said skirts and they contained 
more than 40 percent of rayon. Said articles were further misbranded 
in that the labels affixed thereto did not show the aggregate of all 
other fibers, each of which constituted less than 5 percent of the 
total fiber weight. 

Par. 5. When the piece goods, from which said skirts were manu- 
factured, was received by the respondents such piece goods had 
affixed thereto by the manufacturer thereof, labels and tags as required 
by said act containing information with respect to its fiber content 
as follows: 


20% Wool 
80% Reprocessed Wool 
50% Rayon 
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Respondents did remove the tags and labels from such piece goods 
and substituted therefor, attaching same to said skirts, the labels 
as set forth in paragraph 8 hereof, the information contained in 
the two:described tags or labels being at variance;-one with the other, 
as will be seen upon comparison. 


CONCLUSION 


The aforesaid acts and practices and methods of respondents 
as found were and are in violation of sections 3 and 4 of the Wool 
Products Labeling Act of 1939 and of the rules and regulations 
promulgated thereunder and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 

The charge contained in paragraph 5 of the complaint, as found to 
be true in these findings as to the facts (par. 5), setting forth an 
alleged violation by respondents in that the tags affixed to the piece 
goods, as received by respondents from the manufacturer thereof, were 
removed and in place thereof were substituted, by respondents, the 
tags and labels set forth in paragraph 3 hereof, is dismissed as not 
properly subject to the charge of violation of the act under the cir- 
cumstances hereof. 

ORDER 


It ts ordered, That the respondents Samuel Elias and Jack Ostrow, 
individually, and as copartners doing business as Mutual Togs Co., 
their respective representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the sale, 
transportation, or distribution in commerce, as “commerce” is defined 
in the aforesaid acts, of ladies’ skirts or other wool products, as such 
products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” or 
“reused wool,” as those terms are defined in said act, do forthwith 
cease and desist from misbranding such products: 

1. By falsely and deceptively stamping, tagging, labeling, or other- 
wise identifying such products; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight or such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
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weight, or (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more, and, (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool products or of one or more persons engaged in 
introducing such wool products into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act of the rules 
and regulations promulgated thereunder. 

The charge of substitution of tags and labels by respondents, as 
charged in paragraph 5 of the complaint, is dismissed, such acts not 
being properly chargeable as a violation of the Act under the circum- 
stances and conditions of the instant matter. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of September 20, 1951]. 
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PRINCESS ANN GIRL COAT, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5877. Complaint, May 3, 1951—Decision, Sept. 21, 1951 


The use of different labels on the same product, subject to the Wool Products 
Labeling Act, which show conflicting fiber content information, such as a 
label on one place of a garment showing the content as “100 percent re- 
processed wool,” and another showing it as “100 percent wool,” constitute 
false and deceptive labeling of such products in violation of said act and 
the rules and regulations promulgated thereunder, since the product cannot 
be composed entirely of reprocessed wool and wool at one and the same time. 


Where a corporation and its two officers, engaged in the manufacture and intro- 
duction into commerce, and in the sale and distribution therein in commerce, 
of wool products as defined in the Wool Products Labeling Act— 

(a) Misbranded certain of said products within the intent and meaning of said 
act and the rules and regulations promulgated thereunder in that they 
placed thereon conflicting fiber content information, such as labeling the 
garment at one place as “100 percent reprocessed wool,” and at another 
place as “100 percent wool;” with effect of confusing the purchasing public 
as to the fiber content of said products; and 

(ob) Further misbranded certain of said products in that the constituent fibers 
and the percentages thereof, as well as the name of the manufacturer or its 
registered identification number, were not set out on the labels attached 
thereto in the manner and form required by said rules and regulations: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said act and the rules and regulations promulgated thereunder, 
were to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Earl J. Kolb, trial examiner. 
Mr. B. G. Wilson and Mr. Carlo J. Aimone for the Commission. 
Mr. Frederick Silver, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Princess Ann Girl Coat, Inc., a corpora- 
tion, Jack Horowitz and Seymour Wasserman, individually and as 
officers of said corporation, have violated the provisions of said acts 
and rules and regulations promulgated under the Wool Products 
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Labeling Act of 1939, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest. hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Princess Ann Girl Coat, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of New York; respondent Jack Horowitz is its president and 
Seymour Wasserman is its secretary-treasurer. The individual 
respondents formulate, direct, and control the policies, acts, and prac- 
tices of the corporate respondent. The office and principal place of 
business of both corporate respondent and individual respondents is 
located at 225 West Thirty-sixth Street, N. Y. 

Par. 2. Subsequent to January 1, 1949, respondents manufactured 
for introduction into commerce, introduced into commerce, sold, trans- 
ported, distributed, delivered for shipment, and offered for sale, in 
commerce as “commerce” is defined in the Wool Products Labeling 
Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of the said act and the rules and regulations pro- 
mulgated thereunder in that they were falsely and deceptively labeled 
with respect to the character and amount of their constituent fibers. 

Certain of said wool products were misbranded in that they were 
falsely and deceptively labeled by respondents by placing on said 
products labels showing conflicting fiber content information. Typi- 
cal of such practice is the placing of a label on garments at one place 
showing the content as “100 percent reprocessed wool” and another 
label on the same product showing the content as “100 percent wool.” 
The use on said products of such conflicting labels has the capacity 
and tendency to confuse and deceive and does confuse and deceive 
the purchasing public as to the fiber content of said products and is 
in violation of the Wool Products Labeling Act and the rules and 
regulations promulgated thereunder. 

Certain of said wool products were further misbranded in that the 
constituent fibers and the percentages thereof, as well as the name of 
the manufacturer or its registered identification number as required 
by said act and the rules and regulations thereunder were not set out 
on labels attached to such products, in the manner and form as required 
by the said rules and regulations. 

Par. 4. The acts and practices of respondents, as herein alleged, 
were in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to rule XXII of the Commission’s rules of practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated September 21, 1951, the initial 
decision in the instant matter of trial examiner Earl J. Kolb, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
May 3, 1951, issued and subsequently served its complaint in this pro- 
ceeding upon the respondents Princess Ann Girl Coat, Inc., a corpora- 
tion, and Jack Horowitz and Seymour Wasserman, individually and 
as officers of said corporation, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of those acts. After the service of said complaint upon said 
respondents, a stipulation as to the facts was entered into whereby it 
was stipulated and agreed that a statement of facts executed by coun- 
sel supporting the complaint and counsel for respondents might be 
taken as the facts in this proceeding and in lieu of evidence in support 
of and in opposition to the charges stated in the complaint, and that 
such statement of facts might serve as the basis for findings as to the 
facts and conclusion based thereon and an order disposing of the pro- 
ceeding without presentation of proposed findings and conclusions or 
oral argument. The stipulation further provided that upon appeal to 
or review by the Commission such stipulation might be set aside by the 
Commission and this matter remanded for further proceedings under 
the complaint. Thereafter, the proceeding regularly came on for 
final consideration by the above-named trial examiner, theretofore 
duly designated by the Commission, upon the complaint and stipula- 
tion as to the facts, said stipulation having been approved by said 
trial examiner, who, after duly considering the record herein, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Princess Ann Girl Coat, Inc., is a corpor- 
ation organized and existing under and by virtue of the laws of the 
State of New York; respondent Jack Horowitz is its president and 
Seymour Wasserman is its secretary-treasurer. The individual re- 
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spondents formulate, direct and control the policies, acts and practices 
of the corporate respondent. The office and principal place of busi- 
ness of both corporate respondent and individual respondents is lo- 
cated at 225 W. Thirty-sixth Street, New York, N. Y. 

Par. 2. Subsequent to January 1, 1949, respondents manufactured 
for introduction into commerce, introduced into commerce, sold, trans- 
ported, distributed, delivered for shipment, and offered for sale, in 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act, wool products, as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded within the 
intent and meaning of the said act and the rules and regulations pro- 
mulgated thereunder in that they were mislabeled by respondents by 
placing on said products labels showing conflicting fiber content in- 
formation. Typical of such practice is the placing of a label on gar- 
ments at one place showing the content as “100 percent reprocessed 
wool” and another label on the same product showing the content as 
“100 percent wool.” The use on said products of such conflicting labels 
has the capacity and tendency to confuse and does confuse the pur- 
chasing public as to the fiber content of said products. 

As said products cannot be composed entirely of reprocessed wool 
and composed entirely of wool at one and the same time, the use of 
conflicting labels designating said products as being “100 percent re- 
processed wool” and “100 percent wool” constitutes false and deceptive 
labeling of such products in violation of the Wool Products Labeling 
Act and the rules and regulations promulgated thereunder. 

Certain of said wool products were further misbranded in that the 
constituent fibers and the percentages thereof, as well as the name of 
the manufacturer or its registered identification number as required 
by said act and the rules and regulations thereunder, were not set out 
on labels attached to such products in the manner and form required 
by the said rules and regulations. 


CONCLUSION 


The acts and practices of the respondents in the manufacture for 
introduction into commerce and in the sale, transportation and dis- 
tribution in commerce of wool products which were misbranded, as 
herein found, were in violation of the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder and were to the prejudice and injury of the public and 
constituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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ORDER 


It is ordered, That the respondents Princess Ann Girl Coat, Inc., a 
corporation, and its officers, and Jack Horowitz and Seymour Wasser- 
man, individually and as officers of said corporation, and their respec- 
tive representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce or the offering for sale, sale, or distribution in commerce, as 
“commerce” is defined in the aforesaid acts, of wool products, as such 
products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain or in any way 
are represented as containing “wool,” “reprocessed wool,” or “reused 
wool,” as those terms are defined in said act, do forthwith cease and 
desist from misbranding such products: 

1. By affixing or attaching to said products labels describing fiber 
content, one or more of which do not clearly state the correct con- 
stituent fibers, as required by the Wool Products Labeling Act. 

2. By failing to affix securely to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and con- 
spicuous manner: 2 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber 
is 5 percent or more, and (5) the aggregate of all other fibers. 

(6) The name or the registered identification number of the manu- 
facturer of such wool product one or more persons engaged in intro- 
ducing such wool product into commerce, or in offering for sale, sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and in the Wool 
Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of September 21, 1951]. 
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LORRAINE SMART SHOPS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5669. Complaint, June 28, 1949—Decision, Sept. 27, 1951 


Where a corporation engaged in the purchase from manufacturers in other 
States of wearing apparel which it caused to be shipped to its New York 
address for checking, sorting, and shipment to its approximately 23 retailers 
in various States, or direct from said manufacturers to said retail stores 
for sale to the purchasing public, one of said retail stores, and a managerial 
employee of said corporation ; 

After delivery to said corporation or its stores of articles of wearing apparel 
which were wool products subject to the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder, including 
women’s coats, sweaters, and suits, and before offer for sale thereof to 
the general public, and with intent to violate the provisions of said act 
and rules— 

Removed and partcipated in, and caused, the removal of the stamps, tags, labels, 
or other means of identification required by said act and which has been 
affixed to said products by the manufacturer, and did not replace them with 
substitute stamps, etc., 

With the result that said wool products when offered for sale and sold by 
them to the general public at their said stores did not have affixed thereto 
stamps, etc., required by said act and rules: 

Held, That said acts and practices of respondents, under the circumstances 
set forth, were in violation of the Wool Products Labeling Act of 1939 and 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the allegations of the complaint that respondents offered for sale 
and sold wool products in commerce which were misbranded with the 
intent and meaning of said act and said rules and regulations: there was 
no evidence that they manufactured, delivered for shipment, shipped, sold, 
or offered for sale in commerce any wool products which were thus mis- 
branded, so that said allegations were not sustained. 


Before Ur. John W. Addison, trial examiner. 

Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the 
Commission. 

Conrad & Smith, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
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having reason to believe that Lorraine Smart Shops, Inc., a corpo- 
ration, Lorraine Roanoke Shop, Inc., a corporation, and Mrs. Ruby 
Shepherd, individually and as a managerial employee of Lorraine 
Smart Shops, Inc., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and the rules and regulations pro- 
mulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParaGrapH 1. Respondent Lorraine Smart Shops, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue 
of the laws of the State of New York and has an office or place of 
business at 270 West Thirty-ninth Street, New York, N. Y. It also 
maintains an office or place of business at 260 West Forty-first Street 
in New York City. 

Respondent Lorraine Roanoke Shop, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Virginia and has its office and place of business at 
12 West Campbell Avenue, Roanoke, Va. 

Respondent Mrs. Ruby Shepherd is a managerial employee of re- 
spondent Lorraine Smart Shops, Inc., and is vested with authority 
to dictate policies and practices engaged in by the aforesaid corporate 
respondents. 

Par. 2. Respondent Lorraine Smart Shops, Inc., is now, and for more 
than 1 year last past has been engaged in purchasing wearing ap- 
parel from various manufacturers thereof located in various States 
of the United States and having said apparel shipped either to 
said respondent’s New York address where said apparel is checked, 
sorted, prepared for shipment, and shipped from said address in 
New York to approximately 23 retail stores, including respondent 
Lorraine Roanoke Shop, Inc., located in various States of the United 
States, all of which retail stores are owned by respondent Lorraine 
Smart Shops, Inc., or its stockholders, or the merchandise is shipped 
direct from said manufacturers to said retail stores at which place 
said merchandise is offered for sale and sold to the ultimate purchasing 
public by respondent’s said stores. 

Par. 3. Respondent Lorraine Roanoke Shop, Inc., is one of the 
aforesaid retail stores and is engaged in offering for sale and selling 
said wearing apparel to the ultimate purchasing public. 

Par. 4. A substantial portion of the articles of wearing apparel 
offered for sale and sold to the purchasing public by the respondents, 
as aforesaid, are wool products as such products are defined in the 
Wool Products Labeling Act of 1939 in that said products are com- 
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posed in whole or in part of wool, reprocessed wool, or reused wool, 
as those terms are defined in said act. 

Par. 5. Among the wool products purchased and transported i in 
commerce as aforesaid and also among the wool products manufac- 
tured for introduction into said commerce and thereafter offered for 
sale and sold by respondents as aforesaid since July 15, 1941, were 
women’s coats, sweaters, and suits and other garments. All of said 
wool products purchased and transported in commerce as aforesaid, 
and all of said wool products manufactured for introduction into 
said commerce, were subject to the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder. 

Par. 6. Some of the aforesaid wool products were misbranded 
within the intent and meaning of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder when 
offered for sale and sold by respondents, in that said products, when 
offered for sale and sold by respondents, did not have affixed thereto 
a stamp, tag, label, or other means of identification showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation, not exceeding 5 percent of said total fiber weight of 
(1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said percentage by weight of such fiber was 5 per- 
centum or more, and (5) the aggregate of all other fibers; (0b) the 
maximum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (c) the name of the 
manufacturer of the wool product, or the manufacturer’s registered 
identification number and the name of a subsequent seller or reseller 
of the product, as provided for in the rules and regulations promul- 
gated under such act, or the name of one or more persons subject to 
section 3 of said act with respect to such wool product; (d) the per- 
centages in words and figures plainly legible, by weight of the wool 
contents of said wool product where said wool product contained 
a fiber other than wool. 

Par. 7. The aforesaid wool products, when received by respondent 
Lorraine Smart Shops, Inc., at its New York address or at the said 
retail stores, direct from the manufacturers thereof, had affixed thereto 
stamps, tags, labels, or other means of identification purporting to 
contain the information required by the Wool Products Labeling Act 
of 1939. After said wool products were delivered to the respondent’s. 
said stores, as aforesaid, and before said wool products were offered 
for sale or sold by respondents to the general public, said respondents, 
with intent to violate the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
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did remove, and participate in and cause removal of, the stamps, 
tags, labels, or other means of identification which purported to contain 
the information required by the provisions of said act and said rules 
and regulations affixed to said wool products by the manufacturer 
thereof or by some person authorized or required by said act to affix 
such stamps, tags, labels, or other means of identification to said wool 
products. 

Par. 8. Said respondents did not replace said stamps, tags, labels, or 
other means of identification with substitute stamps, tags, labels, or 
other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations thereunder. As a result of respondents’ 
said acts and practices in removing said stamps, tags, labels, or other 
means of identification affixed to said wool products, said wool prod- 
ucts, when offered for sale and sold by respondents to the general 
public at their said stores and places of business, did not have affixed 
thereto stamps, tags, labels, or other means of identification contain- 
ing the information required by said act and said rules and regulations. 

Par. 9. The aforesaid acts, practices, and methods of the respond- 
ents, as herein alleged, were and are in violation of the Wool Prod- 
ucts Labeling Act of 1939, and the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


DECISION OF THE COMMISSION AND OrpverR To Fite Report or CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, on 
June 28, 1949, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said acts and the rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939, in connection with the sale of women’s wearing apparel. After 
the filing of respondents’ answer, hearings were held before a trial 
examiner of the Commission theretofore duly designated by it, at 
which testimony and other evidence in support of and in opposition to 
the allegations of the complaint were introduced, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. On May 14, 1951, the trial examiner filed his initial 
decision. 
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The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of the matter, subsequently 
placed this case on its own docket for review, and on August 17, 1951, 
it issued, and thereafter served upon the parties, its order affording the 
respondents an opportunity to show cause why said initial decision 
should not be altered in the manner and to the extent shown in a 
tentative decision of the Commission attached to said order. Respond- 
ents having filed no objections in response to the leave to show cause, 
the proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts, conclusion drawn therefrom, and order, 
the same to be in lieu of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


ParaGraPH 1, Respondent Lorraine Smart Shops, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York, and has an office or place of business 
at 270 West Thirty-ninth Street, New York, N. Y. It also maintains 
an office or place of business at 260 West Forty-first Street in New 
York City. 

Respondent Lorraine Roanoke Shop, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Virginia, and has its office and place of business at 12 
West Campbell Avenue, Roanoke, Va. 

Respondent Mrs. Ruby Shepherd is a managerial employee of re- 
spondent Lorraine Smart Shops, Inc., and is vested with authority to 
fire and hire employees and to dictate policies and practices engaged 
in by the aforesaid corporate respondents, but is now closely super- 
vised, 

Par. 2. Respondent Lorraine Smart Shops, Inc., is now, and for 
more than 1 year last past has been, engaged in purchasing wearing 
apparel from various manufacturers thereof located in various States 
of the United States and having said apparel shipped either to said 
respondent’s New York address where said apparel is checked, sorted, 
prepared for shipment, and shipped from said address in New York 
to approximately 23 retail stores, including respondent Lorraine Roan: 
oke Shops, Inc., located in various States of the United States, all 
of which retail stores are owned by respondent Lorraine Smart Shops, 
Inc., or its stockholders, or direct from said manufacturers to said 
retail stores at which places said merchandise is offered for sale and 
sold to the ultimate purchasing public by respondent’s said stores. 
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Par. 8. Respondent Lorraine Roanoke Shop, Inc., is one of the 
aforesaid retail stores and is engaged in offering for sale and selling 
said wearing apparel to the ultimate purchasing public. 

Par. 4. A substantial portion of the articles of wearing apparel 
offered for sale and sold to the purchasing public by the respondents 
as aforesaid, are wool products as such products are defined in the 
Wool Products Labeling Act of 1939, in that said products are com- 
posed in whole or in part of wool, reprocessed wool, or reused wool, as 
these terms are defined in said act. 

Par. 5. Among the wool products purchased and transported in 
commerce as aforesaid and also among the wool products manufac- 
tured for introduction into said commerce and thereafter offered for 
sale and sold by respondents as aforesaid since July 15, 1941, were 
women’s coats, sweaters, and suits, and other garments. All of said 
wool products purchased and transported in commerce as aforesaid, 
and all of said wool products manufactured for introduction into 
said commerce, were subject to the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there-_ 
under. 

Par. 6. The aforesaid wool products when received by respondent 
Lorraine Smart Shops, Inc., at its New York address, or at the said 
retail stores direct from the manufacturers thereof, had aflixed thereto 
stamps, tags, labels, or other means of identification purporting to 
contain the information required by the Wool Products Labeling Act 
of 1939. After said wool products were delivered to the respondent’s 
said stores as aforesaid, and before said wool products were offered 
for sale or sold by respondents to the general public, said respondents, 
with intent to violate the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
did remove, and participate in and cause the removal of, the stamps, 
tags, labels, or other means of identification which purported to con- 
tain the information required by the provisions of said act and said 
rules and regulations, affixed to said wool products by the manufac- 
turer thereof or by some person authorized or required by said act 
to affix such stamps, tags, labels, or other means of identification to 
said wool products. 

Par. 7. Said respondents did not replace said stamps, tags, labels, 
or other means of identification with substitute stamps, tags, labels, 
or other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations thereunder. As a result of respondents’ 
said acts and practices in removing said stamps, tags, labels, or other 
means of identification affixed to said wool products, said wool prod- 
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ucts when offered for sale and sold by respondents to the general public 
at their said stores and places of business did not have affixed thereto” 
stamps, tags, labels, or other means of identification containing the 
information required by said act and said rules and regulations. 

Par. 8. There is no evidence that the respondents manufactured, 
delivered for shipment, shipped, sold, or offered for sale in commerce 
any wool products which were misbranded within the intent and mean- 
ing of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder. Consequently, the allegations 
of the complaint that the respondents offered for sale and sold wool 
products in commerce which were misbranded within the intent and 
meaning of said act and said rules and regulations are not sustained. 


CONCLUSION 


The acts and practices and methods of respondents as found in 
paragraphs 6 and 7 hereof were and are in violation of the Wool 
Products Labeling Act of 1939, and are to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That the respondent Lorraine Smart Shops, Inc., a 
corporation, its officers, respondent Lorraine Roanoke Shop, Inc., a 
corporation, its officers, and respondent Mrs. Ruby Shepherd, in- 
dividually and as a managerial employee of Lorraine Smart Shops, 
Inc., trading under the name of Lorraine Smart Shops, Inc., Lorraine 
Roanoke Shop, Inc., or any other name, their respective representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the purchase, offering for sale, sale, 
or distribution of wearing apparel or any other “wool products” as 
such products are defined in and subject to the Wool Products Labeling 
Act of 1939, do forthwith cease and desist from causing or participat- 
ing in the removal or mutilation of any stamp, tag, label, or other 
means of identification affixed to any such “wool product” pursuant 
to the Wool Products Labeling Act of 1939, with intent to violate the 
provisions of said Wool Products Labeling Act, and which stamp, 
tag, label, or other means of identification purports to contain all or 
any part of the information required by said act. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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MORRIS HESSEL, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5870. Complaint, Apr. 4, 1951—Decision, Sept. 27, 1951 


Many members of the purchasing public are unaware of the fact that “mouton” 
is the French word for lamb and believe that said word stands for the fur 
for some other animal—a belief enhanced by the fact that the fur, correctly 
designated as “mouton dyed lamb”, is dyed so that it resembles other furs. 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of fur, fur coats, jackets, scarfs, and related fur garments, in 
competition with many similarly engaged, who do not misrepresent their 
business status or the prices charged for their merchandise; in advertising. 
in newspapers, circulars, and other media— 

(a) Represented that said corporation was a manufacturer of fur products, 
manufactured such products sold by it, and had been in the fur business 
continuously for a period of 37 years, through such statements as “Manu- 
facturing furrier,” “Over 30 years in fur manufacturing,” ete. ; 

The facts being that while its president had 38 years of experience in the fur 
business, said corporation had been in business only since its incorporation 
in 1940; and while it did for a limited period manufacture a small portion of 
the fur products sold by it, the great majority of its products had been at 
all times bought from others; 

(0) Represented falsely that said corporation was a wholesaler and sold at 
wholesale prices, and that its prices were 30 percent less than those charged 
by any retail store, through such statements as “He conceived the plan of 
selling furs directly to the individual at the wholesale level available to big 
store buyers * * *,” “Wholesale to you,” “You know our regular prices 
are 30 percent below those of any retail furrier * * *,” ete.; 

(c) Represented falsely that its said products were sold at special sales at prices 
as much as 50 percent less than the regular prices, that certain of its sales. 
were private and for selected customers only; and that the merchandise 
offered at such sales was not available for purchase by the public generally,. 
through such statements as “Please keep this private sale a secret! This is 
a private sale for regular Morris Hessel patrons only. It is not open to the 
general public * * *,” ete.; and 

(d) Represented that its president was the author of books entitled “Fur Book 
of Knowledge” and “Facts You Should Know About Furs,” and by reason 
thereof an outstanding authority on furs; 

The facts being that while he supplied the material for the former and caused ite 
publication, and distributed the latter, he was the author of neither ; and. 

(e) Advertised as “mouton” certain of their furs correctly described as ‘‘mouton 
dyed lamb” ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their products and thereby cause its pur- 
chase thereof: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and their competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. William L. Pack, trial examiner. 

Mr. Charles S. Cow for the Commission. 

Mr. Jacob H. Goldshein, of New York City, and Mr. Howard M. 
Lawn, of Newark, N. J., ty: respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act the Federal 
Trade Commission, having reason to believe that Morris Hessel, Inc., 
‘a corporation; and Morris Hessel, Lee Hessel, and Tillie Hessel, in- 
dividually and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charees 
in that respect as fallaws? 

Paracraru 1. Respondent Morris Hessel, Inc., is a corporation, or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 231 West Twenty-ninth Street, New York, N. Y. Morris 
Hessel, Lee Hessel, and Tillie Hessel are president, secretary-treasurer 
and vice president of corporate respondent. All of the individual 
respondents also have offices and a principal place of business at 231 
West Twenty-ninth Street, New York, N.Y. The individual respond- 
ents in their official capacities as officers of corporate respondent have 
acted and now act in conjunction and cooperation with each other in 
formulating, directing, and controlling the business, acts, practices, 
und policies of corporate respondent including the advertising claims 
made by said corporate respondent in connection with the sale of its 
products. 

Par. 2. Respondents have for several years last past been engaged 
in the sale and distribution of furs, fur coats, jackets, scarfs, and re- 
lated fur garments. Respondents cause and have caused the afore- 
said products, when sold, to be transported from their aforesaid place 
of business in the State of New York to purchasers thereof at their 
respective points of location in various States of the United States, 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
products in commerce among and between the various States of the 
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United States: and in the District of Columbia. Their volume. of 
business in-said-commerce has been and is substantial. 

Par. 3. Respondents, during the period herein stated, in the course 
and conduct of their aforesaid business and for the purpose of induc- 
ing the purchase of their said merchandise have made many statements 
and representations with regard to the quality and price thereof, the 
character of their said business and the method and plans employed by 
them in connection with the sale of their said merchandise. The state- 
ments and representations so made by respondent have appeared in 
advertisements published in newspapers, circulars, and other advertis- 
ing media of general circulation in various States of the United States. 
Typical of said advertising representations of respondents, but not all 
inclusive, are the following: 


Manufacturing Furrier 

A manufacturing furrier who sells direct to the public. 
. MANUFACTURER’S CLOSH-OUT ... 

_, 100 Hollander Blended 
‘LET-OUT MUSKRATS ... * * * 

Over 30 years in fur manufacturing 

‘We were able to buy the raw skins of these furs at prices 25% less than they 
now cost to replace. 

, * * * So I beat the gun by buying fresh, beautiful skins while the market 
was low, and making them into coats so typical of Morris Hessel quality. 

He conceived the plan of selling furs directly to the individual at the wholesale 
level available to big store buyers, of saving on the many expensive operations 
between manufacturers and customers. Thus, he became one of the first manu- 
facturing furriers to throw open his door to all women, [ 
* Wholesale-To-You 

America’s foremost manufacturing furrier now celebrating our 37th anniversary: 
WITH THE GREATEST AUGUST FUR SALE IN OUR HISTORY ! 

Of course, you know our normal low prices are 30% less than any retail 
store. : j 
~ Introductory card * * * The bearer of this card is interested in buying 
a coat at 80% below retail. 

_.You know our regular prices are 30% below those of any retailfurrier * * * 

FUR Manufacturer’s 

ENTIRE STOCK 
- REDUCED 50% 

’ Right now, we must make room for the Spring furs soon to be rushed in from 
our workrooms—AND WE ARE CLOSING OUT HUNDREDS OF BEAUTIFUL 
FUR COATS BELOW OUR COST! * * * 

Please keep this Private Sale a secret! This is a private sale for regular 
Morris Hessel patrons only. It is not open to the general public—so please 
keep it a secret. 

Hessel has written several books on furs .. . One of them “Facts You Should 
Know About Furs” is available. A penny postcard or a phone call will get 
you a FRBE copy! 
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Morris Hessel is the author of books used by both the trade and by the customer 
who wants to learn about furs in order to make the best possible investment. 
These books, “The Fur Book of Knowledge” * * * 

Par. 4. Through the use of the statements aforesaid and others of 
the same import but not specifically set out herein, respondents repre- 
sented that Morris Hessel, Inc., is a manufacturer of fur products and 
manufactured all of the fur products sold by it; that it buys the raw 
skins used in the manufacture of its fur products; that it is a wholesaler 
and sells at wholesale prices; that it has been in the fur business con- 
tinuously for a period of 87 years; that the prices charged for its fur 
products are 30% less than those charged by any retail store; that its 
fur products are sold at sales prices as much as 50% less than regular 
prices and at times below cost; that certain of its sales are private and 
for selected customers only and the merchandise offered at such sales 
is not available for purchase by the public generally; and that re- 
spondent Morris Hessel is the author of the books entitled “Fur Book 
of Knowledge” and “Facts You Should Know About Furs,” and by 
reason thereof is an outstanding authority on furs. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, while corporate respond- 
ent for a limited time manufactured some fur coats sold by it, the 
great majority of its fur products were at all times bought from 
others. It bought raw furs only during the limited time when the 
small portion of its fur products were manufactured by it. Corporate 
respondent is a retailer and not a wholesaler and does not sell at 
wholesale prices. Morris Hessel, Inc., was incorporated in 1940 and 
has been in business only since that time. It does not sell its fur 
products for less than many retailers and its sale prices are not 50 per- 
cent less than its regular prices and it does not sell at prices below its 
costs. Sale represented as being private and for selected customers 
only are in fact open to the public generally. Respondent Morris 
Hessel is not the author of the books Fur Book of Knowledge or Facts 
You Should Know About Furs. 

Par. 6. Respondent advertises certain of its furs as “mouton.” 
This is the word in the French language for lamb. Many members of 
the purchasing public are unaware of this fact and believe that this 
is the fur of an animal other thana lamb. This belief is enhanced by 
the fact that the fur is dyed so that it resembles other furs. The 
correct designation of such fur is “mouton dyed lamb.” The failure 
of respondents to designate the said fur by its proper English name 
confuses and misleads the public and constitutes an unfair and 
deceptive practice. 
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Par. 7. Respondents, in the conduct of said business, as aforesaid, 
have been and are in substantial competition, in commerce, with other 
corporations, individuals, partnerships and others engaged in the 
sale of the same kinds of merchandise as that sold by respondents. 
Among such competitors are many who do not make any misrepre- 
sentations concerning their practices, the prices charged for their 
merchandise or otherwise. 

Par. 8. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive the purchasing public 
into the erroneous and mistaken belief that such representations were 
and are true and has caused and causes the purchasing public, because 
of such erroneous and mistaken belief, to purchase substantial 
quantities of respondents’ merchandise. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 27, 1951, the 
initial decision in the instant matter of trial examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 4, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. No answer 
was filed by respondents to the complaint. Thereafter, a stipulation 
was entered into whereby it was stipulated and agreed that a state- 
ment of facts executed by counsel supporting the complaint and 
the respondents might be taken as the facts in this proceeding and 
in lieu of evidence in support of and in opposition to the charges 
stated in the complaint, and that the trial examiner might proceed 
upon such statement of facts to make his initial decision, stating his 
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findings as to the facts including inferences which he might draw 
from the stipulated facts, and his conclusion based thereon and enter 
his order disposing of the proceeding without the filing of proposed 
findings and conclusions or the presentation of oral argument. The 
stipulation further provided that upon appeal to or review by the 
Commission, the stipulation might be set aside by the Commission and 
this matter remanded for further proceedings under the complaint. 
Subsequently, the proceeding regularly came on for final considera- 
tion by the trial examiner, theretofore duly designated by the Com- 
mission, upon the complaint and stipulation, the stipulation having 
been approved by the trial examiner, who, after duly considering 
the record herein, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Morris Hessel, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- 
ness located at 231 West Twenty-ninth Street, New York, N. Y. 
Respondents Morris Hessel, Lee Hessel, and Tillie Hessel are presi- 
dent, secretary-treasurer and vice president, respectively, of the cor- 
porate respondent. The individual respondents in their capacities as 
officers of the corporate respondent have acted and now act in conjunc- 
tion and cooperation with each other in formulating, directing and 
controlling the business, acts, practices, and policies of the corpora- 
tion, including the advertising claims made by it in connection with 
the sale of its products. 

Par. 2. Respondents have for several years last past been engaged 
in the sale and distribution of furs, fur coats, jackets, scarfs, and 
related fur garments. Respondents cause and have caused their 
products, when sold, to be transported from their place of business 
in the State of New York to purchasers thereof at their respective 
points of location in various States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in their products 
in commerce among and between the various States of the United 
States and in the District of Columbia. Their volume of business in 
such commerce has been and is substantial. 

Par. 8. In the course and conduct of their business and for the 
purpose of inducing the purchase of their merchandise, respondents 
have made various statements with respect to themselves and their 
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merchandise, such statements being disseminated among prospective 
‘purchasers by means of newspaper advertisements, circulars, and 
other advertising media. Typical of such statements are the 
following: 


Manufacturing Furrier 

A manufacturing furrier who sells direct to the public 

MANUFACTURER’S CLOSE-OUT ... 

100 Hollander Blended 

LET-OUT MUSKRATS... * * # 

Over 30 years in fur manufacturing 

We were able to buy the raw skins of these furs at prices 25% less than they 
now cost to replace. 

* * * So I beat the gun by buying fresh, beautiful skins while the market 
was low, and making them into coats so typical of Morris Hessel quality. 

He conceived the plan of selling furs directly to the individual at the whole- 
Sale level available to big store buyers, of saving on the many expensive opera- 
tions between manufacturers and customers. Thus, he became one of the first 
manufacturing furriers to throw open his door to all women. 

Wholesale-To-You 

America’s foremost manufacturing furrier now celebrating our 37th anni- 
versary WITH THE GREATEST AUGUST FUR SALE IN OUR HISTORY! 

Of course, you know our normal low prices are 30% less than any retail store. 

Introductory card * * * The bearer of this card is interested in buying 
a coat at 30% below retail. 

You know our regular prices are 30% below those of any retailfurrier * * * 

FUR Manufacturer’s 

ENTIRE STOCK 

RBEDUCED 50% 

Right now, we must make room for the spring furs soon to be rushed in from 
our workrooms—AND WE ARE CLOSING OUT HUNDREDS OF BEAUTIFUL 
FUR COATS BELOW OUR COST! * * * 

Please keep this Private Sale a secret! This is a private sale for regular 
‘Morris Hessel patrons only. It is not open to the general public—so please 
keep it a secret. 

Hessel has written several books on furs .. . One of them ‘Facts You Should 
Know About Furs” is available. A penny postcard or a phone call will get 
you a FREE Copy! 

Morris Hessel is the author of books used by both the trade and by the customer 
who wants to learn about furs in order to make the best possible investment. 
These books, “‘The Fur Book of Knowledge” * * * 

Par. 4. Through the use of these statements and others of the 
same import, respondents have represented that Morris Hessel, Inc., 
is a manufacturer of fur products and manufactures all of the fur 
products sold by it; that it is a wholesaler and sells at wholesale prices; 
that-it has been in the fur business continuously for a period of 37 
years; that the prices charged for its fur products are 30 percent less 
than those charged by any retail store; that its fur products are sold at 
special sales at prices as much as 50 percent less than regular prices; 
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that certain of its sales are private and for selected customers only 
and the merchandise offered at such sales is not available for purchase 
by the public generally; and that respondent Morris Hessel is the 
author of the books entitled “Fur Book of Knowledge” and “Facts 
You Should Know About Furs,” and by reason thereof is an outstand- 
ing authority on furs. 

Par. 5. These representations were erroneous and misleading. 
The corporate respondent Morris Hessel, Inc., was not incorporated 
until 1940 and has been in business only since that time, although the 
record indicates that the individual respondent Morris Hessel has 
personally had some 38 years of experience in the fur business. While 
the corporation did for a limited period of time manufacture a small 
portion of the fur products sold by it, the great majority of its prod- 
ucts have been at all times bought from others. The corporation is 
a retailer and not a wholesaler. It does not sell at wholesale prices, 
nor are its products normally sold at special sales at prices 50 percent 
less than its regular prices. Its prices are not lower than those of 
all other retailers. Sales represented as being private and for. se- 
lected customers only were in fact open to the public generally. Re- 
spondent Morris Hessel is not the author of the book, Facts You Should 
‘Know About Furs, but merely distributed it. The book, Fur Book 
of. Knowledge, was not written by respondent Morris Hessel but was 
written by Anna Bird Stewart, although the record indicates that 
respondent Hessel supplied the material for the book and caused the 
_ publication of the book. | 
_ Par. 6. Respondents advertise certain of their furs as “mouton.” 
This is the word in the French language for lamb. Many members of 
the purchasing public are unaware of this fact and believe that this 
is the fur of an animal other than a lamb. This belief is enhanced 
by the fact that the fur is dyed so that it resembles other furs. The 
correct designation of such fur is “mouton dyed lamb.” The failure 
of respondents to designate such fur by its proper English name con- 
fuses and misleads the public. 

Par. 7. In the course and conduct of their business respondents 
are and have been in substantial competition in commerce with other 
corporations and individuals and with partnerships engaged in the 
sale of merchandise similar to that sold by respondents. Among such 
competitors are many who do not misrepresent their business status 
or the prices charged for their merchandise. 

Par. 8. The use by respondents of the representations set forth 
above has the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public with respect to respondents’ 
products, and the tendency and capacity to cause such portion of the 
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public to purchase such products as a result: of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove set out, 
are all tothe prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondents, Morris Hessel, Inc., a corpora- 
tion, and its officers, and Morris Hessel, Lee Hessel, and Tillie Hessel, 
individually and as officers of said corporation, and respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of furs and fur garments in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, directly or by implication: 

(a) That respondents manufacture all of the products sold by 
them; or that respondents manufacture any of such products, unless 
respondents do in fact manufacture the products in connection with 
which such representation is made. 

(6) That respondents are wholesalers, or that the prices of respond- 
ents’ products are wholesale prices or are lower than the prices of all 
other retailers. 

(¢c) That the prices at which respondents’ products are offered at 
special sales are lower by 50 percent, or any other designated per- 
centage or amount, than the regular prices of such products, unless 
such is the fact. 

(d) That any sale conducted by respondents is a private sale and 
for selected customers only, or that the merchandise offered is not 
available for purchase by the general public, when such sale is in fact 
open to the public generally. 

(e) That respondent corporation was organized or began business 
prior to 1940; provided however, that this shall not prohibit the in- 
dividual respondent Morris Hessel from representing truthfully that 
he personally has had a longer period of experience in the fur business. 

(f) That respondent Morris Hessel is the author of the books, Facts 
You Should Know About Furs or the Fur Book of Knowledge. 
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2. Using the word “mouton” to designate or describe furs or fur 
products made from lamb peltries, unless such word is immediately 
followed by the words “dyed lamb,” as mouton dyed lamb.” 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
‘days after service upon them of this order, file with the Commission 
‘a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of September 27, 1951]. 
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In tHe Marrer OF 


ARNOLD A. SALTZMAN AND IRVING SALTZMAN TRADING 
AS PREMIER KNITTING CO. 


- MODIFIED CEASE AND DESIST ORDER 
Docket 4659. Order, September 28, 1951 


Onies ‘modifying original order of July 20, 1951 (48 F, T. C. 72), so as to require 
respondent, in connection with the offer, etc., of sweaters or other knitwear in 
commerce, to cease and desist from the use of the word “Shetland,” or the 
use of the word “Kittn-Gora,” or any simulations of said words, ete., as in 
‘said order below set forth and subject to the qualifications there noted. 


: AES Mr. John W. Addison, trial examiner. 
Mr. R. A. McOuat and M7. Jesse D. Kash for the Commission.. 
Feobhstein & Korzenik, of New York City, for respondents. 


“Movers OrvEeR TO CEASE AND DgsIstT 


LL eT 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision and exceptions thereto by counsel for 
respondents, and briefs and oral argument of counsel, and the Com- 
mission having ruled on the exceptions to the trial examiner’s recom- 
mended decision and having made its findings as to the facts and its 
conclusion that the respondents had violated the provisions of the 
Federal Trade Commission Act, on July 20, 1951, issued and subse- 
quently served upon the respondents said findings as to the facts, con- 
clusion, and its order to cease and desist. 

_. Thereafter, this matter came on for reconsideration by the Commis- 
sion upon its own motion to reopen this proceeding for the purpose 
of modifying the order to cease and desist herein, an order to show 
cause why the order to cease and desist should not be modified, served 
upon respondents by the Commission, and respondents’ answer thereto, 
and the Commission having reconsidered the matter and being of 
the opinion that its order to cease and desist issued herein should be 
modified in certain respects : 

It is ordered, That the respondents, Arnold A. Saltzman and Irving 
Saltzman, individually and trading under the name of Premier Knit- 
ting Co., or trading under any other name, and their agents, repre- 
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sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution of 
sweaters or other knitwear in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the word “Shetland,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to any product which is not composed entirely of wool of Shet- 
land sheep raised on the Shetland Islands or the contiguous mainland 
of Scotland: 

Provided, however, That in the case of a product composed in part 
of wool of Shetland sheep and in part of. other fibers or materials, 
such word may be used as descriptive of the Shetland wool content 
if there are used in immediate connection therewith, in letters of at 
least equal conspicuousness, words truthfully describing such other 
constituent fibers or materials. 

2. Using the term “Kittn-Gora,” or any other form or simulation of 
the word “Angora,” to designate, describe or refer to any product 
which is not composed entirely of hair of the Angora goat: Provided, 
however, That such term may be used (a) in the case of a product 
composed in substantial part of hair of the Angora goat and in part 
of other fibers or materials if such other fibers or materials are truth- 
fully described in immediate connection therewith; or (6) in the case 
of a product composed in whole or in substantial part of hair of the 
Angora rabbit if the fact that such part consists of Angora rabbit 
hair and a truthful description of the other fibers or materials in the 
product are clearly stated in immediate connection therewith. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with it. 


Note: The modification has to do with the proviso which follows 
paragraph two prohibiting the use of the term “Kittn-Gora” etc. 
Said proviso in the original order of July 20, 1951, read: 

Provided, however, That in the case of a product composed in part 
of hair of the Angora goat and in part of other fibers or materials, 
such term or word may be used as descriptive of the Angora fiber 
content if there are used in immediate connection or conjunction 
therewith, in letters of at least equal size and conspicuousness, words 
truthfully describing such other constituent fibers or materials. 
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NEW YORK FEATHER COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5840. Complaint, Jan. 18, 1951—Decision, Oct. 2, 1951 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of pillows— 

Inaccurately and misleadingly labeled certain of their said products in that, 
as illustrative, a pillow labeled “10% Down, 90% Duck Feathers,” actually 
contained no down and only 24 percent duck feathers, with chicken and 
turkey feathers, chicken and turkey feather fiber and other materials as 
the remainder; one labeled “50% Down, 50% Duck Feathers” contained 
only 6.7 percent down and about 82 percent duck feathers ; and a third labeled 
“White Goose Down” contained 46.7 percent thereof, about 47 percent white 
goose feathers, aud 6 percent feather fiber ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public and thereby induce it to purchase their products: 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 

practices in commerce. 


Before Ur. William L. Pack, trial examiner. 
Mr, Russell T. Porter for the Commission. 
Mr. Harry Heller, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that New York Feather 
Co., Inc., a corporation, and Joseph Yurkowitz and Mandel Yurko- 
witz, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 
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Paracrary 1. Respondent New York Feather Company, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York with its principal office and place of business 
located at 62-76 Rutledge Street, Brooklyn 11, New York. 

Respondents Joseph Yurkowitz and Mandel Yurkowitz are now, 
and at all times mentioned herein have been, the president and secre- 
tary-treasurer, respectively, of the corporate respondent and as such 
officers have formulated, directed and controlled the policies and 
practices of the corporate respondent, including the practices herein- 
after set forth. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the manufacture and sale of pillows to dealers for 
resale to the public. In the course and conduct of such business 
respondents cause their said pillows when sold to be shipped from 
their place of business in the State of New York to dealers in various 
other States of the United States and maintain, and at all times men- 
tioned herein have maintained, a course of trade in said pillows in 
commerce among and between the various States of the United States. 
Their business in such trade has been substantial. 

Par. 38. Respondents in the course and conduct of their business 
cause labels to be attached to their pillows purporting to state and set 
out the percentage of down and feathers and the kind of feathers 
therein. Typical of the statements appearing on these labels are the 
following: 

“10% Down—90% Duck Feathers,” said pillow being designated as “Daisy” 

“50% Down—50% Duck Feathers,” said pillow being designated as “Lily” 

“White Goose Down,” said pillow being designated as “Gardenia” 

Par. 4. Through the use of the statements and representations ap- 
pearing on the labels aforesaid respondents represented that the filling 
in the pillow designated as “Daisy” is composed of 10% down, the 
undercoatting of waterfowl, and 90% duck feathers; that the filling 
of the pillow designated as “Lily” is composed of 50% down, the 
undercoating of waterfowl, and 50% duck feathers; and that the fill- 
ing of the pillow designated as “Gardenia” is composed entirely of 
white goose down, the undercoating of a waterfowl. 

Par. 5. Said statements are false, misleading and deceptive. In 
truth and in fact, the filling of the pillow designated as “Daisy” was 
composed of 24% duck feathers, approximately 20% chicken and tur- 
key feathers and approximately 51% chicken and turkey feather fiber, 
the balance being other material. The filling of the pillow designated 
“Lily” was composed of 6.7% down, approximately 82% duck feath- 
ers and approximately 9% turkey and chicken feather fiber, the bal- 
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ance being other material. The filling of the pillow designated as 
“Gardenia” was composed of 46.7% white goose down, approximate- 
ly 47% white goose feathers and approximately 7% feather fiber. 

Par. 6. By attaching the false, misleading and deceptive labels to, 
their pillows, respondents placed in the hands of dealers means and 
instrumentalities by and through which they may mislead the pur- 
chasing public as to the content of said pillows. 

Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive representations on the labels of their products has had 
_ and now has the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public as to the content of their- 
said pillows and to induce members of the public to purchase substan- 
tial quantities of their said pillows because of such mistaken and er-. 
roneous belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein. 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within. 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and: 
as set forth in the Commission’s “Decision of the Commission and’ 
Order to File Report of Compliance,” dated October 2, 1951, the: 
initial decision in the instant matter of trial examiner William L. 
Pack, as set out as follows, became on that date the decision of the. 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act,. 
the Federal Trade Commission on January 18, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respond-. 
ents named in the caption hereof, charging them with the use of un-. 
fair and deceptive acts and practices in commerce in violation of the. 
provisions of that act. After the filing by respondents of their an- 
swer to the complaint, a stipulation was entered into whereby it was. 
stipulated and agreed that a statement of facts executed by counsel 
supporting the complaint and counsel for respondents might be taken 
as the facts in this proceeding and in lieu of evidence in support of 
and in opposition to the charges stated in the complaint, and that 
such statement of facts might serve as the basis for findings as to 
the facts and conclusion based thereon and an order disposing of the. 
proceeding. While counsel for respondents reserved in the stipula- 
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tion the right to file proposed findings and conclusions and to argue 
the matter orally before the trial examiner, such reservations were 
subsequently waived. The stipulation further provided that upon 
appeal to or review by the Commission such stipulation might be set 
aside by the Commission and this matter remanded for further pro- 
ceedings under the complaint. Thereafter the proceeding regularly 
came on for final consideration by the trial examiner upon the com- 
plaint, answer and stipulation, the stipulation having been approved 
by the trial examiner, who, after duly considering the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom 
and order. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent New York Feather Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 62-76 Rutledge Street, Brooklyn, N. Y. Respondents Jo- 
seph Yurkowitz and Mandel Yurkowitz are president and secretary- 
treasurer, respectively, of respondent corporation. The individual 
respondents formulate, direct and control the policies and practices of 
the corporation. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the maufacture and sale of pillows, the pillows being 
sold to dealers for resale to the public. Respondents cause and have 
caused their pillows, when sold, to be shipped from their place of 
business in the State of New York to purchasers in various other States 
of the United States. Respondents maintain and have maintained a 
course of trade in their pillows in commerce among and between the 
various States of the United States. 

Par. 8. In the course and conduct of their business respondents 
attach to their pillows labels purporting to state or set forth the 
materials of which such pillows are made. In some instances such 
labels have been inaccurate and misleading. In one instance a pillow 
labeled “10% Down, 90% Duck Feathers” actually contained no down, 
the undercoating of waterfowl, and only 24 percent duck feathers, the 
remaining content being chicken and turkey feathers and chicken and 
turkey feather fiber and other materials. In another instance a pillow 
labeled “50% Down, 50% Duck Feathers” was found to contain only 
6.7 percent down, and approximately 82 percent duck feathers and 
approximately 9 percent turkey and chicken feather fiber, the remain- 
ing content being other materials. Ina third instance a pillow labeled 
“White Goose Down” actually contained only 46.7 percent white goose 
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down, approximately 47 percent white goose feathers and approxi- 
mately 6 percent feather fiber. 

Par. 4. The acts and practices of respondents as set forth above 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondents’ prod- 
ucts, and the tendency and capacity to cause such portion of the public 
to purchase respondents’ products as a result of the erroneous and mis- 
taken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, New York Feather Co., Inc., a 
corporation, and its officers, and Joseph Yurkowitz and Mandel 
Yurkowitz, individually and as officers of said corporation, and re- 
spondents’ representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of pillows in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Misrepresenting in any manner or by any means, directly or by 
implication, the materials of which respondents’ pillows are made. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of October 2, 1951]. 
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In THE MATTER OF 
ARABIAN TOILET GOODS COMPANY 
MODIFIED ORDER TO CEASE AND DESIST 


Docket 2981. Order, Oct. 4, 1951 


Order further modifying prior modified order in said matter-—in which findings 
and cease and desist order issued on January 20, 1938, 26 F. T. C. 441, and 
prior modified order issued on December 16, 1939, 30 F. T. C. 76— 

So as to require respondent and its representatives, in connection with the offer, 
etc., of cosmetics in interstate commerce, to cease and desist from using 
the term ‘Certified Cosmetic” or other term of similar import, etc., to refer 
to cosmetic products “unless the identity of the certifier is clearly disclosed 
in direct connection therewith”; and from otherwise misrepresenting its 
“Wrinkle Creme” or any similar skin cream, as in said order below set 
out. 


Before Mr. John L. Hornor, trial examiner. 
Mr, DeWitt T. Puckett and Mr. Joseph Callaway for the 

Commission. 
Mr. George J. Crane, of Chicago, Ill., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent; 
testimony and other evidence taken before a trial examiner of the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, and briefs 
in support of the complaint and in opposition thereto (no oral argu- 
ment having been requested), the Commission, having made its find- 
ings as to the facts and its conclusion that said respondent had yio- 
lated the provisions of the Federal Trade Commission Act, on Janu- 
ary 20, 1988, issued and subsequently served upon the respondent said. 
findings as to the facts, conclusion and its order to cease and desist. 
Thereafter, upon motion of the Chief Counsel for the Commission to- 
modify the order to cease and desist in certain respects, proper notice 
and opportunity to be heard having been given to respondent, the 
Commission on December 16, 1939 issued and subsequently served’ 
upon the respondent its modified order to cease and desist. 

Thereafter, this matter came on for reconsideration by the Com-. 
mission upon its own motion to reopen this proceeding for the pur-- 
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pose of further modifying the order to cease and desist herein, no 
answer having been filed by respondent in response to an order served 
on it by the Commission notifying respondent of the Commission’s 
said motion and granting to it leave to show cause why the order to 
cease and desist should not be so modified, and the Commission having 
reconsidered the matter and being of the opinion that its modified 
order to cease and desist issued on December 16, 1939 should be further 
modified in certain respects: 

It is ordered, That the respondent, Arabian Toilet Goods Co., Inc., 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of cosmetics 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

(1) Using the term “Certified Cosmetic” or any other term of 
similar import or meaning to describe or refer to cosmetic products 
unless the identity of the certifier is clearly disclosed in direct con- 
nection therewith. 

(2) Representing that its skin cream now designated as Wrinkle 
Creme, or any other cream containing substantially the same ingredi- 
ents or possessing the same properties, sold under that name or any 
other name 

(a) will nourish or rejuvenate the skin; 

(6) will remove wrinkles and lines from the skin; 

(c) contains turtle oil or is guaranteed by the United States Gov- 
ernment to contain pure turtle oil. 

(3). Representing that turtle oil has been successfully used by the 
United States Government in removing scar tissue and wrinkles from 
wounded soldiers. 

(4) Representing that the use of turtle oil has been indorsed or 
approved by the United States Government as a skin food and 
rejuvenator. 
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PENNSYLVANIA OIL TERMINAL, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5868. Complaint, Mar. 27%, 1951—Decision, Oct. 4, 1951 


‘The term “Pennsylvania oil” is recognized throughout the trade and by a sub- 
stantial portion of the purchasing public as meaning oil refined from 
crude oil produced in the geographic area known as the Pennsylvania oil 
field, which includes the western portion of Pennsylvania and contiguous 
portions of New York, Ohio, and West Virginia. 


Pennsylvania oil has for some time been well and favorably known to the 
purchasing public, and there is the preference on the part of a substantial 
portion of the public for such oil over oils refined from crude oil produced 
in other localities. 


Where oil, with the appearance of the new and unused product, is sold in con- 
tainers of the same general size, kind and appearance as those used for 
new oil, the general understanding and belief on the part of dealers and 
the purchasing public, in the absence of a disclosure on the container 
that the oil is reclaimed or reprocessed, is that it is in fact new. 


There is a marked preference on the part of a substantial portion of the pur- 
chasing public for new and unused oil over used and reclaimed or re- 
processed oil, due in part to the belief that new and unused oil is superior 
in quality to oil that has been used and reclaimed or reprocessed. 


Where a corporation, its president, and its former president, holder of am 
exclusive franchise to sell its products within a certain territory, engaged 
in the interstate sale and distribution to retail distributors under the 
‘brand name “Penolube Motor Oil,” of a product which consisted in whole 
or in part of used oil, reclaimed:from drainings of motor crankeases and 
other sources— f 

(a) Falsely represented by the use of its corporate name including the words 
“Pennsylvania Oil Terminal,’ in conjunction with the word “Penolube” 
in their brand name, through statements in trade journals and other 
advertising and on the labels, that the said lubricating oil, packaged and 
sold by them, was refined and processed entirely from oil produced in 
the Pennsylvania oil field; 

(6) Sold said oil, which had the appearance of new and unused oil, in con- 
tainers of the same general size, kind and appearance as those used for 
new oil, with no markings of any kind indicating that it was reclaimed 
or reprocessed ; 

With the result of placing in the hands of retailers a means of misleading 
the purchasing public, and with capacity and tendency to mislead a sub- 
stantial number of retailers and members of the purchasing public, and 
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with effect of thereby causing purchase of substantial quantities of their 
said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


As respects respondents’ contention that the brand name “Penolube” was not 
of itself misleading or deceptive, since it did not alone connote oil derived 
from crude oil produced in the Pennsylvania field—while admitting that 
the corporate name was misleading and deceptive and that the representa- 
tions and container labels were likewise so by reason of the use of the 
brand name and the corporate name together—there was no charge in 
the complaint that said brand name alone was false, deceptive or mis- 
leading, the charge being confined to the use of both names in conjunction. 

Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D, Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission <Act. 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Pennsylvania Oil 
Terminal, Inc., a corporation, Douglas Price, Clara Price, Muriel C. 
Johnson, individually and as officers of said corporation, and Eugene 
K. Johnson, an individual, hereinafter referred to as respondents, 
have violated the provisions of said Act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its CoOL TEI, eae its charges in that respect 
as follows: 

Paracrapy 1. Pennsylvania Oil Roensol: Inc., is a corporation 
organized, existing and doing business under Auth by virtue of the laws 
of the State of Delaware with its office and principal place of business 
located at 3500 Branch Avenue, Silver Hill, Md. Respondents 
Douglas Price, Clara Price, and Muriel C. Johnson are president, 

‘vice president and secretary, respectively, of said corporate re- 
spondent, with their business address the same as that of corporate 
respondent. Respondent Eugene K. Johnson, an individual, was 
formerly the president of corporate respondent and now holds an 
exclusive franchise to sell corporate respondents’ product within a 
fifty-mile radius of Washington, D. C. His office and resident address 
is located at 1009 Eleventh Street, NW., Washington, D.C. The said 
officers, together with respondent Eugene K. Johnson, formulate and 
direct the policies and practices of the corporate respondent. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the sale and distribution:of motor oil to retail 
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‘distributors for resale to the public. Respondents sell said product 
under the brand name “Penolube Motor Oil.” 

Par. 3. Respondents cause and have caused their said product, when 
sold, to be transported from their place of business in the State of 
Maryland to purchasers thereof located in various other States of 
the United States and in the District of Columbia. Respondents 
maintain and have maintained a course of trade in their product in 
commerce among and between the various States of the United States. 
Their volume of business in the sale of said product in commerce 
has been substantial. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said product in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, the respondents have made and now make certain representations 
regarding the origin and quality of their oil, in advertisements inserted 
in trade journals and in other advertising media and on the label of 
their product. Among and typical of said representations are the 
following: . 

Representations in advertising: 


ue 
PENOLUBE Motor Oil is not just an ' 
ordinary motor oil. 


PENOLUBE carries a high fire and 
flash and is over 100 V. I. 


A PREMIUM OIL THAT MEANS #XATRA PROFITS 
TO YOU 


«Label on-produet: 
i Penolube 
A High Quality 
MOTOR OIL 
PENNSYLVANIA OIL TERMINAL, INC. 
Main Office 
WASHINGTON, D. C. 

Par. 5. Through the use of the abbreviation “Pen” as a part of 
the brand name “Penolube,” and the word “Pennsylvania” as a part of 
the corporate name, respondents have represented and now represent 
‘that their oil product is refined and’ processed entirely from oil pro- 
duced in the Pennsylvania oil field. | 

Par. 6. The aforesaid representations were and are false, mislead- 
ing and deceptive. In truth and in fact, respondents’ Penolube oil 
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was not and is not refined entirely from oil produced in the Pennsyl- 
vania oil field, and consists entirely or in substantial part of oil pro- 
duced in oil fields other than the Pennsylvania field. 

Par. 7. The term “Pennsylvania Oil” is recognized throughout the 
trade and by a substantial portion of the purchasing public as meaning 
oil refined from crude oil produced in a geographical area known as 
the Pennsylvania oil field which includes the western portion of 
Pennsylvania and contiguous portions of New York, Ohio, and West 
Virginia. Pennsylvania oil has for some time been well and favorably 
known to the purchasing public and there is a preference on the part 
of a substantial portion of the public for such oil over oils refined 
from crude oil produced in other localities. 

Par. 8. Respondents’ oil consists in whole or in substantial part 
of used oil obtained from drainings of motor crank cases and from 
other sources which is thereafter reclaimed or reprocessed. Said oil 
is sold in containers of the same general size, kind and appearance 
as those used for new oil and has the appearance of new and unused 
oil. The containers bear no markings of any kind indicating that 
said product is reclaimed or reprocessed oil. In the absence of a 
disclosure on the containers that the oil therein is reclaimed or re- 
processed, the general understanding and belief on the part of dealers 
and the purchasing public is that oil sold in containers such as are ~ 
used by respondents is, in fact, new oil and not reclaimed or reprocessed 
oil.. There is a marked preference on the part of a substantial portion 
of the purchasing public for new and unused oil over used and re- 
claimed or reprocessed oil, such preference being due in part to the 
belief that new and unused oil is superior in quality to oil that has 
been used and reclaimed or reprocessed. 

Par. 9. The respondents’ said acts and practices further serve to 
place in the hands of retailers a means and instrumentality whereby 
such persons may mislead the purchasing public in respect to the origin 
and quality of respondents’ product. 

Par. 10. The use by respondents of the aforesaid false, deceptive 
and misleading statments and representations with respect to their 
product and the failure to disclose that their oil is composed in whole 
or in part of used oil which has been reclaimed or reprocessed, has had 
and now has, the tendency and capacity to mislead and deceive a sub- 
stantial number of retailers and members of the purchasing public 
into the erroneous and mistaken belief that such statements and rep- 
resentations were and are true and causes and has caused a substantial 
number of the purchasing public to purchase substantial quantities 
of respondents’ product because of such erroneous and mistaken belief. 
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Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE ComMISSION 


Order denying appeal from initial decision of trial examiner and 
decision of the Commission and order to file report of compliance, 
Docket 5868, October 4, 1951, follows: 

This matter coming on to be heard by the Commission upon the 
motion of counsel supporting the complaint that the initial decision 
of the trial examiner issued on June 11, 1951, be placed on the Com- 
mission’s own docket, that said initial decision be vacated and set 
aside, and that Paragraph Five of the complaint herein be amended 
and the case thereafter be remanded to the trial examiner for the pur- 
pose of receiving proof in support of the complaint as amended, which 
motion the Commission has considered an appeal by counsel support- 
ing the complaint from the trial examiner’s initial decision; and 

It appearing that the grounds relied upon in support of said appeal 
are that the trial examiner construed the allegations of Paragraph 
Five of the complaint in a manner different from that which was in- 
tended and that the public interest requires the action requested; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion that the trial examiner was not in 
error in construing the complaint herein as not charging that re- 
spondents’ use of the brand name “Penolube” alone is false, mislead- 
ing, or deceptive, and that it would not be proper to amend the com- 
plaint at this stage of the proceeding to include such a charge, and 
being of the further opinion that the trial examiner’s initial decision 
is appropriate in all respects to dispose of all the issues in this 
proceeding: 

It is ordered, That the appeal of counsel supporting the complaint 
from the initial decision of the trial examiner and the request therein 
be, and they hereby are, denied. 

It is further ordered, That the attached initial decision of the trial 
examiner shall, on the 4th day of October, 1951, become the decision 
of the Commission. 

Lt is further ordered, That the respondents, except Clara Price and 
Muriel C. Johnson, shall, within sixty (60) days from the service of 
this order, file with the Commission a report, in writing, setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist. 
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Said initial decision, thus adopted by the Commission as its deci- 
sion, follows: 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on March 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Pennsylvania Oil Terminal, Inc., Douglas Price, Muriel C. Johnson, 
and Eugene K. Johnson (no service on respondent named as Clara 
Price), charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. No 
answers thereto were filed by any respondent. On the date fixed in the 
complaint, May 22, 1951, a hearing was held at which respondent 
Douglas Price appeared, individually and as president of the cor- 
porate respondent; and respondent Eugene K. Johnson appeared, 
both without counsel. Thereat they agreed with counsel for the Com- 
mission that certain allegations of fact made in the complaint were 
the facts, and gave testimony at their own request as to certain other 
allegations, which testimony was duly recorded and filed in the office 
of the Commission. Although time was allowed therefor no proposed 
findings of fact were filed. Thereafter, the proceeding regularly 
came on for final consideration by the trial‘examiner, theretofore duly 
_ designated by the Commission, on the complaint and the testimony, 
and said trial examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order: 

FINDINGS AS TO THE FACTS 


ParacrarH 1. Pennsylvania Oil Terminal, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware with its office and principal place of 
business located at 3500 Branch Avenue, Silver Hill, Md. Respond- 
ent Douglas Price is president of said corporate respondent with his 
business address the same as that of the corporate respondent. Re- 
spondent Eugene K. Johnson formerly was the president of the cor- 
porate respondent and presently holds an exclusive franchise to sell 
corporate respondent’s products within a 50 mile radius of Wash- 
ington, D.C. His office and resident address is Capitol Heights, Md., 
Post Office Box 118. 

There is no person by the name of Clara Price having or having had 
any connection with the corporate respondent. Florence Price, wife 
of Douglas Price, is an officer of such corporate respondent, and Muriel 
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Clara Johnson, wife of Eugene K. Johnson, is an officer of corporate 
respondent but neither were or are active in its business nor exercised. 
any control over its policies and practices. The latter have been and 
are formulated and directed by respondents Douglas Price and Eugene: 
K. Johnson. 

Par. 2. Respondents are now and for more than 1 year last past have 
been engaged in the sale and distribution of motor oil to retail distribu- 
tors for resale to the public. Respondents sell said product under the 
brand name “Penolube Motor Oil.” 

Par. 8. Respondents cause and have caused said product, when sold, 
to be transported from their place of business in the State of Maryland 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain and 
have maintained a course of trade in their product in commerce among 
and between the various States of the United States. Their volume 
of business in the sale of said product in commerce has been sub- 
stantial. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said product in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, the respondents have made and now make certain representations 
regarding the origin and quality of their oil, in advertisements in- 
serted in trade journals and in other advertising media and on the label 
of their product. Among and typical of said representations are the 
following: 


Representations in advertising: 
PENOLUBE Motor Oil is not just an ordinary motor oil. 


PENOLUBE carries a high fire and flash and is over 100 VI. 


A PREMIUM OIL THAT MEANS EXTRA PROFITS TO YOU 
Label on product: 
Penolube 
A High Quality 
MOTOR OIL 


PENNSYLVANIA OIL TERMINAL, INC. 
Main Office 
Washington, D. C. 
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Par. 5. Through the use of the corporate respondent’s name, in con- 
junction with the word “Penolube,’” respondents have represented 
that the lubricating oil packaged and sold by them is refined and 
processed entirely from oil produced in the Pennsylvania oil field. 

Par. 6. The aforesaid representations were and are false, mislead- 
ing and deceptive. In truth and in fact, respondents’ Penolube oil 
was not and is not now refined entirely from oil produced in the Penn- 
sylvania oil field, but consists entirely or in substantial part of oil 
produced in oil fields other than the Pennsylvania field. 

Par. 7. The term “Pennsylvania Oil” is recognized throughout the 
trade and by a substantial portion of the purchasing public as mean- 
ing oil refined from crude oil produced in a geographical area known 
as the Pennsylvania oil field which includes the western portion of 
Pennsylvania and contiguous portions of New York, Ohio, and West 
Virginia. Pennsylvania oil has for some time been well and favorably 
known to the purchasing public and there is a preference on the part 
of a substantial portion of the public for such oil over oils refined from 
crude oil produced in other localities. 

Par. 8. Respondents admit that the corporate respondent’s name 
is misleading and deceptive and that the representations and container 
labels are likewise misleading and deceptive by reason of the use of the 
brand name and the name of the corporate respondent together. They 
contend, however, that the brand name “Penolube” is not of itself 
misleading or deceptive, because they contend it does not, alone, con- 
note oil derived from crude oil produced in the Pennsylvania field. 
There is no charge in the complaint that the brand name “Penolube” 
alone, is false, deceptive or misleading. The charge is confined to the 
use of both names in conjunction with each other. The finding of fact 
is likewise similarly confined. 

Par. 9. Respondents’ oil consists in whole or in substantial part of 
used oil obtained from drainings of motor crankcases and from other 
sources which is thereafter reclaimed or reprocessed. Said oil is sold 
in containers of the same general size, kind, and appearance as those 
used for new oil and has the appearance of new and unused oil. The 
containers bear no markings of any kind indicating that said product 
is reclaimed or reprocessed oil. In the absence of a disclosure on the 
containers that the oil therein is reclaimed or reprocessed, the general 
understanding and belief on the part of dealers and the purchasing 
public is that oil sold in containers such as are used by respondents is, 
in fact, new oil and not reclaimed or reprocessed oil. There is a 
marked preference on the part of a substantial portion of the pur- 
chasing public for new and unused oil over used and reclaimed or 
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reprocessed oil, such preference being due in part to the belief that 
new and unused oil is superior in quality to oil that has been used and 
reclaimed or reprocessed. 

Par. 10. The respondents’ said acts and practices further serve to 
place in the hands of retailers a means and instrumentality whereby 
such persons may mislead the purchasing public in respect to the 
origin and quality of respondents’ product. 

Par. 11. The use by respondents of the aforesaid false, deceptive 
and misleading statements and representations with respect to their 
product and the failure to disclose that their oil is composed in whole 
or in part of used oil which has been reclaimed or reprocessed, has 
had and now has, the tendency and capacity to mislead and deceive 
a substantial number of retailers and members of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
representations were and are true and causes and has caused a sub- 
stantial number of the purchasing public to purchase substantial 
quantities of respondents’ product because of such erroneous and mis- 
taken belief. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as hereinabove 
found, are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That Pennsylvania Oil Terminal, Inc., a corporation, 
its officers, employees, agents and representatives, Douglas Price, in- 
dividually and as an officer of such corporation, and Eugene K. 
Johnson, their agents, employees and representatives, through any 
corporate or other device, in connection with the sale, offering for 
sale, and distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of lubricating oil, do forthwith cease 
and desist from: 

1. Using the name “Pennsylvania Oil Terminal, Inc.” or any other 
name containing the word “Pennsylvania” or any abbreviation, deriva- 
tion or simulation of the word “Pennsylvania” in conjunction with the 
brand name “Penolube,” to designate or describe lubricating oil, any 
part of which is not derived from crude oil which has been extracted 
from that portion of western Pennsylvania, and contiguous portions 
of Ohio, New York, and West Virginia, generally known as the Penn- 
sylvania oil field; 
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2. Advertising, selling, or offering for sale, any lubricating oil,. 
which has been previously used for lubricating purposes, without dis- 
closing such prior use to the purchaser or potential purchaser, either- 
directly or by clear and conspicuous appropriate statement to that 
effect on the container. 

It is further ordered, That the complaint be and the same hereby is. 
dismissed as to respondents Clara Price and Muriel C. Johnson. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents, except Clara Price and’ 
Muriel C. Johnson, shall, within sixty (60) days from the service of 
this order, file with the Commission a report, in writing, setting forth, 
in detail the manner and form in which they have complied with the. 
order to cease and desist [as required by aforesaid order and decision, 
of the Commission]. 
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In THe MAtTrer OF 
CONTINENTAL RADIO TUBE COMPANY ET AL. 


COMPLAINT, MODIFIED FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5725. Complaint, Dec. 20, 1949—Decision, Oct. 5, 1951 


Many radio repairmen and service dealers are prejudiced against the purchase 
of war surplus tubes, and have a preference for the current commercial 
tubes. 


As respects the removal of numbers or symbols placed on radio tubes by 
manufacturers or others for identification, and the substitution by sellers 
of others, the fact that many of the tubes on which substitute numbers 
or symbols were placed may have been identical with radio tubes generally 
so identified is no justification for such incorrect identification. 


Where a corporation and its four officers, engaged in the interstate sale and 
distribution of radio tubes— 

(a) Incorrectly identified tubes purchased by them from the manufacturers 
or others, by removing the identification numbers or symbols placed thereon 
and substituting others, and delivered them in commerce as and for the 
tubes identified in the trade by the substitutions ; 

(b) Incorrectly identified war surplus tubes purchased by them by buffing 
away the service numbers or symbols and substituting therefor commercial 
numbers or symbols, and causing them to be delivered to their customers 
in commerce as and for the tubes identified by such commercial numbers 
or symbols; and 

(c) Falsely represented that they had been licensed by Radio Corporation of 
America to make or distribute radio tubes, through statements to such 
effect on cartons packaging their said products; 

With capacity and tendency to mislead and deceive the trade and public in said 
respects and thereby induce purchasers of their said products, and with 
the result of placing in the hands of the purchasers for resale a means 
whereby they might pass on incorrectly identified products to the ultimate 
users: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


AS respects respondents’ objection to the last clause in paragraph one of the 
proposed modified order, namely, “1. Removing any identification number 
or symbol placed on radio tubes by the manufacturer thereof or others, 
and substituting therefor any other number or symbol, or otherwise incor- 
rectly identifying such radio tubes,” respondents contending that the order 
with said clause included is indefinite and uncertain, that it seeks to 
adjudicate as violations undefined future action of respondents, and that 
it goes beyond the facts found by the Commission: 
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Said objections were held without merit, since the complaint was aimed, among 
other things, at respondents’ practice of incorrectly identifying the radio 
tubes sold by them, and an order limited in its application to the specific 
ways in which their tubes had been incorrectly identified in the past would 
not be adequate to prohibit a continuation or resumption of the practice 
by some other means, 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
KivMiller, Baar & Morris, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Continental Radio 
Tube Co., a corporation, P. D. Jackson, Jacob L. Gaber, Erwin F. 
Rempert, and Martin Gaber, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the 
provisions of the said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating as its charges in that respect as 
follows: 

ParacrarH 1. Respondent, Continental Radio Tube Co., is an Ili- 
nois corporation and has its principal office and place of business at 
1800 Winnemac Avenue, Chicago, Ill. Respondents, P. D. Jackson, 
Jacob L. Gaber, Erwin F. Rempert and Martin Gaber, are president, 
vice president, secretary and treasurer, respectively, of the respondent, 
Continental Radio Tube Co. Said respondents are now, and for sev- 
eral years last past have been, engaged in selling radio supplies. In 
the course and conduct of said business, respondents use the trade 
names Concert Master Radio Tube Co., and Premier Radio Tube Co. 

Respondents cause said products, when sold, to be transported from 
their aforesaid place of business to purchasers thereof located in vari- 
ous States of the United States and in the District of Columbia. Re- 
spondents maintain, and at all times mentioned herein, have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondents advertise their said products in trade publi- 
cations, and sell the bulk of their products to jobbers, retail dealers, 
and repairmen. 

Par. 3. In the course and conduct of their business as aforesaid, 
and in promoting the sale of their products, the respondents have en- 
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gaged in various deceptive and misleading practices. Among those 
practices, respondents purchase radio tubes from various sources, re- 
move therefrom the identification number or symbol placed on the 
tubes by the manufacturer thereof, and substitute, in lieu of said num- 
ber or symbol, another number or symbol signifying a more expensive 
tube or a tube of current manufacture. Respondents purchase war 
surplus tubes, buff away the service marking thereon, and substitute 
therefor a commercial number or symbol, and stamp thereon the leg- 
end “Made in U.S. A., CC.” The carton in which respondents pack- 
age their aforesaid tubes for shipment to the purchasers thereof, are 
marked by respondents, “Licensed by Radio Corporation of America,” 
or “Licensed by RCA,” when in truth and in fact, respondents were 
never licensed by the Radio Corporation of America. 

Par. 4. By and through the aforesaid acts and practices, the re- 
spondents have sold their radio tubes and supplies to the purchasers 
thereof throughout the United States, who bought said tubes in the 
erroneous and mistaken belief that said tubes and supplies were cor- 
rectly marked, and that they were buying current stock of the latest 
manufacture from a dealer duly licensed by the Radio Corporation 
of America. By said acts and practices, respondents have also placed 
in the hands of the purchasers of their tubes for resale, a means or 
instrumentality whereby said purchasers may and do pass on to the 
ultimate users of the tubes and supplies incorrectly marked and 
identified products. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair or deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER REOPENING PROCEEDING AND MODIFYING FINDINGS AS TO THE FACTS 
AND ORDER ? 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on December 20, 1949, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents, Continental Corporation (incorrectly designated in the 
complaint as Continental Radio Tube Company), a corporation, and 
P. D. Jackson, Jacob L. Gaber, Erwin F. Rempert, and Martin Gaber, 
individually and as officers of said corporation, charging them with 
the use of unfair and deceptive acts and practices in commerce, in 
violation of the provisions of said Act. After respondents filed their 
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answer to the complaint,.a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and executed 
by counsel for the respondents and counsel supporting the complaint 
may be taken as the facts in this proceeding and in lieu of testimony 
in support of and in opposition to the charges stated in the complaint, 
and that the said statement of facts may serve as the basis for findings 
as to the facts and conclusion based thereon and order disposing of 
the proceeding, counsel having waived presentation of proposed find- 
ings and conclusions and oral argument. The trial examiner there- 
after filed his initial decision, which, on April 19, 1951, became the 
decision of the Commission. 

Thereafter the Commission, acting upon its own motion, recon- 
sidered its aforesaid decision and, it appearing that said decision is 
deficient in certain respects and that the public interest may require 
that this proceeding be reopened and the findings as to the facts and 
order modified, issued its rule to show cause why the public interest 
does not require that this proceeding be reopened and the findings as 
to the facts and order modified in the respects indicated in said rule 
to show cause. The respondents, in answer to said rule to show cause, 
objected to the last clause in paragraph 1 of the proposed modified 
order, contending that the order with said clause included is indefinite 
and uncertain; that it seeks to adjudicate as violations undefined 
future actions of the respondents; and that it goes beyond the facts 
found by the Commission. 

Respondents’ objections to the proposed modified order are without 
merit. The complaint in this proceeding was aimed at, among other 
things, the respondent’s practice of incorrectly identifying the radio 
tubes they sell. An order limited in its application to the specific ways 
in which their tubes have been incorrectly identified in the past would 
not be adequate to prohibit a continuation or resumption of the prac- 
tice by some other means. 

The Commission having duly considered the matter and being of 
the opinion that the public interest requires that this proceeding be 
reopened and the findings as to the facts and order to cease and desist 
modified : 

It is ordered, That this proceeding be, and it hereby is, reopened 
for the purpose of modifying the findings as to the facts and order to 
cease and desist previously issued herein. 

It is further ordered, That said findings as to the facts and order to 
cease and desist be, and they hereby are, modified to read as follows: 
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ParacrarH 1. Respondent Continental Corp. (incorrectly named 
in the complaint as Continental Radio Tube Co.) is an Illinois corpora- 
tion with its principal office and place of business now at 551-553 West 
Randolph Street, Chicago, I]. During all the times mentioned herein, 
respondent P. D. Jackson was the president, respondent Jacob L. 
Gaber the vice president, respondent Erwin F. Rempert the secretary 
and treasurer, of said corporation; and until March 31, 1950, respond- 
ent Martin Gaber was its manager to carry out the policies formulated 
by the officers as to advertising and other operations, and since then 
has been its vice president and participates in formulation of policies. 
At the present time, neither P. D. Jackson nor Erwin F. Rempert is 
in any way connected with such Continental Corporation. 

Par. 2. Respondents, during all the times mentioned herein, were 
engaged in selling radio supplies, including radio tubes, causing the 
same, when sold, to be transported from their place of business in the 
State of Illinois to purchasers thereof in other States and in the 
District of Columbia, maintaining a course of trade in said products 
in commerce between and among the various States of the United 
States and in the District of Columbia. In conducting said business, 
respondents have also used the trade names Concert Master Radio Tube 
Co. and Premier Radio Tube Co. They have advertised their said 
products in trade publications and sold the bulk of such products to 
jobbers, dealers, and repairmen. 

Par. 3. In the course and conduct of their business, and in promot- 
ing the sale of their products, respondents have purchased radio tubes 
from various sources, removed the identification numbers or symbols 
placed thereon by the manufacturers or by others prior to their ac- 
quisition by respondents, and have substituted in lieu thereof other 
numbers or symbols and delivered them in commerce as and for the 
tubes which are commonly and usually identified in the trade by the 
numbers and symbols thus substituted. 

Respondents have also purchased war surplus tubes, buffed away 
the service numbers or symbols thereon, substituted therefor com- 
mercial numbers or symbols, and caused them to be delivered to their 
customers in commerce as and for the tubes which are commonly and 
usually identified by such commercial numbers or symbols. Thus, a 
tube originally bearing the Army number “V T-131” is marked and 
offered commercially by them as “12S.K7.” Many radio repairmen 
and service dealers are prejudiced against the purchase of war surplus 
tubes, and have a preference for the current commercial tubes. 
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Various cartons used by respondents in. packaging their tubes 
shipped in commerce bear the following: 
“Concert Master” 
matched 

Radio Tubes 

Uniformly consistent 

Licensed by R. C. A. 

Concert Master Radio Tube Co. 
Chicago, Ill. USaSieAc 


Continental Radio Tubes 
Licensed by 
Radio Corporation of America 


Par. 4. The numbers or symbols placed on the aforesaid radio 
tubes by the manufacturers or others prior to their acquisition by the 
respondents were placed thereon for the purpose of identification, and, 
although the record herein does not disclose the significance of such 
numbers or symbols to purchasers, other than that of identification, by 
removing such identification numbers or symbols and substituting in 
lieu thereof other numbers or symbols the respondents caused such 
radio tubes to be incorrectly identified. The fact that many of the 
radio tubes on which substitute numbers or symbols were placed may 
have been identical with radio tubes generally so identified, although 
in some instances they were not, is no justification for such incorrect 
identification. The war surplus radio tubes from which the respond- 
ents removed the service numbers or symbols as aforesaid were also 
incorrectly identified as current commercial radio tubes. The Com- 
mission finds that the acts and practices of the respondents of incor- 
rectly identifying, as aforesaid, radio tubes sold by them are mislead- 
ing and deceptive. 

By the use of the aforesaid statements on cartons in which their 
radio tubes were packaged for shipment, the respondents represented 
that they have been licensed by Radio Corporation of America to make 
or distribute radio tubes. The respondents do not hold, and never 
have held, any license from Radio Corporation of America, and the 
aforesaid representations are, therefore, false, misleading, and 
deceptive. 

Par. 5. The aforesaid acts and practices of respondents have had 
and now have the capacity and tendency to mislead and deceive the 
trade and the public as to their radio tubes, inducing purchasers to 
buy the same in the erroneous and mistaken belief that said tubes were 
correctly identified by the numbers or symbols appearing thereon, 
were of current commercial stock, and that the respondents were 
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licensed by the Radio Corporation of America to make or distribute 
radio tubes. By said acts and practices, respondents have also placed 
in the hands of the purchasers of their radio tubes for resale, a means 
or instrumentality whereby said purchasers may pass on to the ul- 
timate users thereof incorrectly identified products. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


MODIFIED ORDER 


It is ordered, That the respondent Continental Corporation, a cor- 
poration, trading under its own or under any other name, its officers, 
and the respondents P. D. Jackson, Jacob L. Gaber, Erwin F. Rem- 
pert, and Martin Gaber, individually, and their respective agents, 
representatives, and employees directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of radio tubes in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Removing any identification number or symbol placed on radio 
tubes by the manufacturer thereof or others, and substituting therefor 
any other number or symbol, or otherwise incorrectly identifying 
such radio tubes. 

2. Removing the service number or symbol from war surplus radio 
tubes and substituting therefor any other number or symbol, or other- 
wise representing that such war surplus radio tubes are current com- 
mercial tubes. 

3. Representing that the respondents have been licensed by Radio 
Corporation of America to make or distribute radio tubes, or for 
any other purpose. 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form 
in which they have complied with this order. 
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BEN SELVIZ, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF AN ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5905. Complaint, July 9, 1951—Decision, Oct. 9, 1951 


Where a corporation and its two officers, engaged in the manufacture, introduc- 
tion into commerce, and distribution of wool products as defined in the Wool 
Products Labeling Act— 

Misbranded ladies’ coats within the intent and meaning of said act and the rules 
and regulations promulgated thereunder in that, (1) labeled 100% wool, 
they contained no “wool” but were composed, exclusive of ornamentation, 
of “reprocessed wool,” together with small amounts of rayon and cotton; 
and (2) their constituent fibers and the percentages thereof were not shown 
on the tags or labels thereon as required by said act and rules, ete.: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of said act and said rules and regulations, and constituted un- 
fair and deceptive acts and practices in commerce. 

Before Mr. James A. Purcell, trial examiner. 
Mr. J.M. Doukas and Mr. C. J. Aimone for the Commission. 


Cohn, Riemer & Pollack, of Boston, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the au- 
thority vested in it by said acts, the Federal Trade Commission, hav- 
ing reason to believe that Ben Selviz, Inc., a corporation and Robert 
J. Seder and Leonard Freeman, individually and as officers of said 
corporation have violated the provisions of said acts and the rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939, and it appearing to the Commission that a proceeding by it in 
respect thereto would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParAcrary 1. Respondent Ben Selviz, Inc. is a corporation organ- 
ized and. existing under the laws of the Commonwealth of Massa- 
chusetts; Robert J. Seder is its president and Leonard Freeman is its 
treasurer. The individual respondents formulate, direct, and con- 
trol the policies, acts and practices of the corporate respondent. The 
office and principal place of business of both corporate respondent and 
the individual respondents is located at 763 Washington Street, New- 
tonville, Mass. 
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Par. 2. Subsequent to July 15, 1941, respondents manufactured for 
introduction into commerce, introduced into commerce, sold, trans- 
ported, Seed, delivered for shipment, and-offered for sale in 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act, wool products as “wool products” are defined therein. © 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4(a) (2) of the Wool Products Labeling Act of 1939 in 
the manner and form as prescribed by the Rules and Regulations 
promulgated under such act. 

Par. 4. Certain of said wool products, to wit, ladies’ coats, were 
misbranded within the intent and meaning of said act and the rules 
and regulations promulgated thereunder in that they were falsely 
and deceptively labeled with respect to the character and amount of 
their constituent fibers. Typical of the foregoing was the labeling of 
ladies’ coats as 100 percent wool, whereas, in truth and in fact, said 
products contained no wool, as “wool” is defined in said act, but were 
composed, exclusive of ornamentation not exceeding 5 per centum of 
their total fiber weight, of reprocessed wool as “reprocessed wool” 
is defined in the Wool Products Labeling Act, together with small 
amounts of rayon and cotton. The said wool products so labeled were 
further misbranded in that their constituent fibers and the percentage 
thereof were not shown on the tags or labels thereon as required by 
said act and in the manner and form required by the said rules and 
regulations. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are in violation of the Wool Products Labeling Act of 1939, 
and the rules and regulations promulgated thereunder and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission, on July 9, 1951, issued and subsequently served its com- 
plaint on the respondents named in the caption hereof, charging them 
with the violations of the Wool Products Labeling Act of 1939, and 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 9, 1951, and ordered entered 


of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 
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the rules and regulations promulgated thereunder which constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in rule V of the Commission’s 
rules of practice, solely for the purpose of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of the answer to said complaint here- 
tofore filed and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and-desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of rule V of the Commission’s rules of practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Ben Selviz, Inc., is a corporation organ- 
ized and existing under the laws of the Commonwealth of Massa- 
chusetts; Robert J. Seder is its president and Leonard Freeman is its 
treasurer. The individual respondents formulate, direct, and control 
the policies, acts and practices of the corporate respondent. The office 
and principal place of business of both corporate respondent and the 
individual respondents is located at 763 Washington Street, Newton- 
ville, Mass. 

Par. 2. Subsequent to July 15, 1941, respondents manufactured for 
introduction into commerce, introduced into commerce, sold, trans- 
ported, distributed, delivered for shipment, and offered for sale in 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act, wool products as “wool products” are defined therein. 
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Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939 in 
the manner and form as prescribed by the rules and regulations pro- 
mulgated under such act. 

Par. 4. Certain of said wool products, to wit, ladies’ coats, were 
misbranded within the intent and meaning of said act and the rules 
and regulations promulgated thereunder in that they were falsely 
and deceptively labeled with respect to the character and amount of 
their constituent fibers. Typical of the foregoing was the labeling 
of ladies’ coats as 100 percent wool, whereas, in truth and in fact, said 
products contained no wool, as “wool” is defined in said act, but were 
composed, exclusive of ornamentation not exceeding 5 per centum of 
their total fiber weight, of reprocessed wool as “reprocessed wool” is 
defined in the Wool Products Labeling Act, together with small 
amounts of rayon and cotton. The said wool products so labeled were 
further misbranded in that their constituent fibers and the percent- 
ages thereof were not shown on the tags or labels thereon as required 
by said act and in the manner and form required by the said rules and 
regulations. 

CONCLUSION 


The aforesaid acts and practices of respondents as herein alleged are 
in violation of the Wool Products Labeling Act of 1939, and the rules 
and regulations promulgated thereunder and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Ben Selviz, Inc., a corporation, 
and its officers, and the respondents Robert J. Seder and Leonard 
Freeman, individually and as officers of said respondent corporation, 
and said respondents’ respective representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction or manufacture for introduction into com- 
merce, or the sale, transportation or distribution in commerce, as 
“commerce” is defined in the aforesaid acts, of ladies’ coats or other 
wool products, as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, which products contain, purport to 
contain or in any way are represented as containing “wool,” “reproc- 
essed wool” or “reused wool,” as those terms are defined in said act, do 
forthwith cease and desist from misbranding such products: 
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1. By representing on any stamp, tag, label or other means of identi- 
fication the character or amount of the constituent fibers of any of said 
products. 

2. By failing to securely affix or to place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more, and (5) the aggregate of other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

Ben Sexviz, Ive. 

By (sgd) Robert J. Seder, 
Rosert J. Sever, President, 
Ben Selviz, Inc. 
(sgd) Robert J. Seder, 
Rozert J. SEDER. 


(sgd) Leonard Freeman, 
Lronarp FREEMAN. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 9th day 
of October 1951. 
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In THE MATTER OF 


R. E. NYE DOING BUSINESS AS INTERNATIONAL 
SERVICE BUREAU & ASSOCIATES 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5912. Complaint, Aug. 8, 1951—Decision, Oct. 9, 1951 


Where an individual engaged under the trade name “International Service 
Bureau and Associates,” in locating delinquent debtors, for his clients, in- 
volving business intercourse among persons in various states; 

In attempting to secure information concerning their addresses, which he might 
in turn sell to his clients, through a form letter sent to debtors, together with 
a form for their use in supplying their address, occupation, etc., and return 
envelope addressed to “Disbursement Office, International Service Bureau 
and Associates” at his Washington address— 

Falsely represented through said form letters, mailed to the persons concerning 
whom information was sought at their last known address, that he was 
holding a sum of money for the recipients or persons of identical name, and 
that the information was requested in order to positively identify the re- 
cipients so that said money might be paid to them ; 

The facts being nothing of value, except.ng a few postage stamps, was sent to 
the addressees; the whole plan was designed and intended to obtain infor- 
mation by subterfuge; and the addresses’ understanding that he was holding 
money for them was enhanced by the misleading and deceptive expression 
“Disbursement Office” ; 

With capacity and tendency to mislead and deceive many persons to whom said 
form letters were sent into the erroneous belief that said representations 
were true and thereby induce them to supply information which they other- 
wise would not have supplied: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Frank Hier, trial examiner. 
Mr.J.W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that R. E. Nye, an in- 
dividual trading and doing business as International Service Bureau & 
Associates, hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that a pro- 
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ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent R. E. Nye is an individual trading and 
doing business under the name International Service Bureau & Asso- 
ciates, with his office and principal place of business located at 400 
Fifth Street, NW., in the city of Washington, D. C. Respondent is 
now and for more than one year last past has been engaged in the 
business of locating delinquent debtors, obtaining information con- 
cerning them and in selling such information to his clients. 

Par. 2. In the course and conduct of his business respondent causes 
letters and other material to be transported by the United States mails 
in the District of Columbia to the recipients thereof located in the 
District of Columbia and also in various States of the United States 
and the recipients of said letters in turn cause letters and other mate- 
rials to be transported by the United States mails from their respective 
locations in the District of Columbia and various other States to re- 
spondent at his place of business in the District of Columbia. Re- 
spondent’s business as thus conducted involves intercourse of a business 
and commercial nature between himself and his clients and the persons 
from whom information is sought located in various States of the 
United States and in the District of Columbia. 

Par. 3. The form letter sent by respondent to debtors and the form 
to be used in supplying information are as follows: 


International Service Bureau & Associates 
400 FIFTH STREET, NORTHWEST—WASHINGTON 1, D. C. 


Date 
Addressee 
pare wes oe eo 2 a Se 


There has come into our custody a sum of money which we believe should be 
paid to a person of your name. Will you kindly fill out and return to us the 
enclosed form to assist us in determining if you are the person to whom 
payment should be made. 


If identification is satisfactory, you will receive our check within fifteen days, 
A self-addressed envelope is enclosed for convenience in making reply. 
Very truly yours, 
(Signed) R. HE. Nye, 
Claim No. 012860 R. E. NYE, 
REN: lg ; Disbursement Officer. 
DISBURSEMENT OFFICE 


INTERNATIONAL SERVICE BUREAU & ASSOCIATES 
400 5th Street, N. W. 
Washington 1, D. ©. 
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Below is the requested information. Please send the check. 


@ccupation. ==... 2-2 = ee RAT aE Ag eS ROOD ee a en a 
DESY NTO Gy y 02 Tyo ar i ee Se ee 
HWmployer’s Address 2s) eo eee ene eee ee a eee 
iHome. Phone:!)_fosh2 solo eri see sae Business Phone_------------- FREE. 
Husband or Bmployer_._-------.---+_+----=+----+-==-+--4=6---=- ===. -<s5- 
ING Ce pene Ps EP SF ER eee. as Se Ud Se = ee - a 


UNG Ohana sO Be ee ee es ce a ee ee =a 
MRGOLOT CNC sats ee rs ee ee ee ee ee eee ee ees eee 
AN OTOCSSE ae Ale 2s Se ee ee eae pests SUE E My et ee cet es) BAS BE hee ees 
References 2: hid 2 aise Se ee es Leh Se 6 See ee Se eee o= 
INGOCSSSE coos be oe. ee a ee Re ee ee ere A 


Fill in and return this blank within 30 days. 
Allow two weeks for mailing the check. 


Please Type or Print Information 
Give Complete Information to Expedite Mailing of Check 


Par. 4. Respondent. mails the said form letters to the persons con- 
cerning whom information is sought at their last-known address, 
together with an envelope addressed to International Service Bureau 
& Associates, 400 Fifth Street N. W., Washington, D. C. for use in 
returning said information form, if and when completed. 

Par. 5. Through the use of the said form letters, respondent repre- 
sents, directly and by implication, that he is holding a certain sum of 
money or other funds for the recipients of the form letters or persons 
of identical names and that the information requested in the form 
letters is desired by him in order to positively identify the recipients 
of the letters as the persons for whom he is holding the money so 
that said money may be paid to them. 

Said representations are misleading and deceptive. In truth and 
in fact, respondent does not receive money and does not hold any 
money in his custody for the recipient of the form letters . On the 
contrary, the sole and only purpose in mailing said letters with enclos- 
ures is to secure information concerning the addressee which in turn 
may be sold to respondent’s clients. No check, money, or anything of 
value except a few postage stamps is sent to the addressee of said letters 
and respondent’s whole plan is designed for the purpose of and 
intended to obtain information by subterfuge. The use of the expres- 
sion “Disbursement Office” on the form to be returned enhances the 
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understanding in the minds of the addressees that respondent is hold- 
ing money or other funds for them and is misleading and deceptive 
in and of itself. 

Par. 6. The use of the foregoing misleading and deceptive state- 
ments, representations, and designations has the capacity and tendency 
to mislead and deceive many persons to whom the said form letters are 
sent into the erroneous and mistaken belief that the said statements 
and representations are true and to induce them to supply information 
to respondent which they otherwise would not have supplied. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Decision or THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 9, 1951, the ini- 
tial decision in the instant matter of trial examiner Frank Hier, as 
set out as follows, became on that date the decision of the Commis- 
sion. 

INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 8, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
R. E. Nye, an individual trading and doing business as International 
Service Bureau & Associates, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On August 22, 1951, respondent filed his answer, 
in which answer he admitted all the material allegations of facts 
set forth in said complaint and waived all intervening procedure and 
and further hearing as to the said facts. Thereafter, the proceeding 
regularly came on for final consideration by the above-named trial 
examiner theretofore duly designated by the Commission upon said 
complaint and answer thereto, all intervening procedure having been 
waived, and said trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 


from, and order: 
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ParacrapH 1. Respondent R. E. Nye is an individual trading and 
doing business under the name International Service Bureau & As- 
sociates, with his office and principal place of business located at 400 
Fifth Street, NW., in the city of Washington, D. C. Respondent 
is now and for more than one year last past has been engaged in the 
business of locating delinquent debtors, obtaining information con- 
cerning them and in selling such information to his clients. 

Par. 2. In the course and conduct of his business respondent causes 
letters and other material to be transported by the United States mails 
in the District of Columbia to the recipients thereof located in the 
District of Columbia and also in various States of the United States 
and the recipients of said letters in turn cause letters and other ma- 
terials to be transported by the United States mails from their re- 
spective locations in the District of Columbia and various other States 
to respondent at his place of business in the District of Columbia. 
Respondent’s business as thus conducted involves intercourse of a 
business and commercial nature between himself and his clients and 
the persons from whom information is sought located in various 
States of the United States and in the District of Columbia. 

Par. 3. The form letter sent by respondent to debtors and the form 
to be used in supplying information are as follows 


International Service Bureau & Associates 
400 FIFTH STREET, NORTHWEST—WASHINGTON 1, D. C. 


Date 
Addressee 
Dear Mr: Seo ee ees See 


There has come into our custody a sum of money which we believe should be 
paid to a person of your name. Will you kindly fill out and return to us the 
enclosed form to assist us in determining if you are the person to whom payment 
should be made. 


If identification is satisfactory, you will receive our check within fifteen days. 
A self-addressed envelope is enclosed for convenience in making reply. 
Very truly yours, 


Claim No. 012860 (Signed) R. E. Nye, 
REN: lg R. E. Nyg, 
Disbursement Officer. 
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DISBURSEMENT OFFICE 
INTERNATIONAL SERVICE BUREAU & ASSOCIATES 
400 5th Street, N. W. 
Washington 1, D. C. 


Below is the requested information. Please send the check. 
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Fill in and return this blank within 30 days. Allow two weeks for mailing 
the check. 


Please Type or Print Information 
Give complete Information to Expedite Mailing of Check 


Par. 4. Respondent mails the said form letters to the persons con- 
cerning whom information is sought at their last-known address, to- 
gether with an envelope addressed to International Service Bureau 
& Associates, 400 Fifth Street, NW., Washington, D. C., for use in 
returning said information form, if and when completed. 

Par. 5. Through the use of the said form letters, respondent repre- 
sents, directly and by implication, that he is holding a certain sum of 
money or other funds for the recipients of the form letters or persons 
of identical names and that the information requested in the form 
letters is desired by him in order to positively identify the recipients 
of the letters as the persons for whom he is holding the money so that 
said money may be paid to them. 

Par. 6. Said representations are misleading and deceptive. In 
truth and in fact, respondent does not receive money and does not hold 
any money in his custody for the recipient of the form letters. On the 
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contrary, the sole and only purpose in mailing said letters with en- 
closures is to secure information concerning the addressee which in 
turn may be sold to respondent’s clients. No check, money or any- 
thing of value except a few postage stamps is sent to the addressee of 
said letters and respondent’s whole plan is designed for the purpose of 
and intended to obtain information by subterfuge. The use of the 
expression “Disbursement Office” on the form to be returned enhances 
the understanding in the minds of the addressees that respondent is 
holding money or other funds for them and is misleading and decep- 
tive in and of itself. 

Par. 7. The use of the foregoing misleading and deceptive state- 
ments, representations and designations has the capacity and tendency 
to mislead and deceive many persons to whom the said form letters 
are sent into the erroneous and mistaken belief that the said statements 
and representations are true and to induce them to supply information 
to respondent which they otherwise would not have supplied. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondent, R. E. Nye, an individual, trading 
as International Service Bureau & Associates, or any other name, his 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the use in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of form 
letters, reply forms, or any other printed or written material of a 
substantially similar nature, do forthwith cease and desist from: 

(1) Representing directly or by implication that respondent is 
holding a sum of money or any other thing of value for the recipients 
of said form letters, or other letters, or that the information requested 
is desired by respondent for the purpose of enabling respondent to 
make delivery of any such sum of money; 

(2) Using form letters or other material which represents directly 
or by implication that respondent’s business is other than that of 
locating delinquent debtors. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of October 9, 1951]. 
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In THE Matrer oF 


ELBERT W. BISHOP ET AL. TRADING AS SILOGERM 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 51386. Complaint, Mar. 6, 1944—Decision, Oct. 19, 1951 


Where four partners engaged in the interstate sale and distribution, under the 
trade name “Silogerm,” of a culture containing lactic acid-producing bac- 
teria for use in making silage; in advertising their said product in news- 
papers and periodicals and through circulars, leaflets and other advertising 
material— 
Represented that the treatment of silage with their product prevented mold 
and decay; notwithstanding the fact that lactic acid bacteria will not pre- 
vent mold or decay in silage which is not properly packed, or prevent spoil- 
age due to putrifactive organisms in the absence of sufficient carbohydrate 
material—which is available in many forage crops and can be added to 
others—for said bacteria to feed on; formation of mold and resultant decay 
is prevented by proper packing of the chopped forage to exclude air and 
prevention of the growth of putrifactive organisms is insured by the pres- 
ence of sufficient acid, furnished in the fermenting process, when sufficient 
carbohydrate materials are available; 

(6) Falsely represented that both grain and corn silage were substantially im- 
proved by its use, that it made corn silage more palatable, and rendered more 
minerals in such silage available to animals; and 

(c) Falsely represented that the use of their said product substantially increased 
the feed value of silage and was of significant value in keeping animals in 
good condition ; 

The facts being that neither lactic acid nor lactic acid-producing bacteria in 
silage increase its value except to the extent that they prevent spoilage as 
above described ; and use of said culture would not result in the final product 
having a higher lactic acid content than untreated silage; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true and thereby induce its purchase of their said product: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


— 


(a 


Before Mr. Karl J. Kolb, trial examiner. 
Mr. Edward L. Smith and Mr. George M. Martin for the Com- 
mission. 


Darby & Darby, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Elbert W. Bishop, 
Willard R. Bishop, Harold S. Bishop and Evelyn M. Heigis, co- 
partners trading as Silogerm Co., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Elbert W. Bishop, Willard R. Bishop, Harold S. 
Bishop, and Evelyn M. Heigis are individuals and copartners, trading 
as the Silogerm Co., with their office and principal place of business 
located at 82 Washington Street in the city of Bloomfield, State of 
New Jersey. 

Par. 2. Said respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of bacteria cul- 
tures for the treatment of ensilage and designated as Silogerm. In 
the course and conduct of their aforesaid business, respondents cause 
their product when sold to be transported from their place of business 
in the State of New Jersey to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said product in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said product by the United States mails and by vari- 
ous other means in commerce as commerce is defined by the Federal 
Trade Commission Act. Respondents have also disseminated and are 
now disseminating, and have caused and are now causing the dissemi- 
nation of, false advertisements concerning their said product, by vari- 
ous means, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of their said product in commerce, 
as commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said false advertisements, dis- 
_seminated and caused to be disseminated as herein set forth, by United 
States mails, by advertisements inserted in newspapers and periodi- 


388 FEDERAL TRADE COMMISSION DECISIONS 
Findings 48 F.T.C. 


cals, and by means of circulars, leaflets and other advertising material 
are the following: 

SILOGERM—For the prevention of mould and decay in upright or trench 
Silos. 

CORN SILAGE—Silogerm Makes Good Corn Silage Better. More minerals 
Available. More Palatable, and more valuable as a feed—Helps keep animals in 
good condition. 

GREEN SILAGHE—Farmers who use Silogerm say that it helps make Better 
Silage out of Green Hay, Mixed Grass, Alfalfa, Soy Beans, Clovers, Green Grain 
or any green crops, than any other method they know of and besides it costs 
only very little for enough Silogerm to treat a ton on ensilage. 

Par. 4. Through the use of the foregoing statements and represen- 
tations and others of similar import not specifically set forth herein, 
respondents represent that the treatment of ensilage with their prod- 
uct prevents mold and decay; that both green and corn ensilage are 
substantially improved by its use; that treatment therewith makes 
corn ensilage more palatable, renders more minerals in such ensilage 
available to animals, substantially increases the value of such ensilage 
as feed and is of significant value in keeping animals in good condition. 

Par. 5. The foregoing statements and representations are false, 
misleading and deceptive. In truth and in fact, the treatment of 
ensilage with respondents’ product will not prevent mold or decay. 
Neither green nor corn ensilage will be substantially improved by the 
use of said product. Its use will not make corn ensilage more pala- 
table nor will more minerals in such ensilage be made available to 
animals. The value of corn ensilage will not be improved to any 
substantial degree by the use of said product, and it will be of no 
value as a conditioner of animals. 

Par. 6. The use by respondents of the aforesaid false, misleading 
and deceptive statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondents’ said product. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 6, 1944, issued and ibe 
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quently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing of respondents’ answer, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence was duly recorded and filed in the office of 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon the aforesaid complaint, 
the respondents’ answer thereto, the testimony and other evidence, 
the recommended decision of the trial examiner and exceptions thereto 
by counsel for respondents and counsel supporting the complaint and 
the briefs and oral argument of counsel; and the Commission, having 
duly considered the matter and having entered its order ruling on the 
exceptions to the recommended decision of the trial examiner, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Elbert W. Bishop, Willard R. Bishop, 
Harold S. Bishop, and Evelyn M. Heigis are individuals and co- 
partners trading as Silogerm Company with their place of business 
located at 82 Washington Street in the city of Bloomfield, State of 
New Jersey. 

Par. 2. Since 1942 the respondents have been engaged in the sale 
and distribution, under the trade name “Silogerm,” of a culture con- 
taining lactic acid producing bacteria, designed for use in the proc- 
ess of making silage. The respondents do not manufacture Silogerm 
but purchase it from the Earp Laboratories located at Hampton, New 
Jersey. In the course and conduct of their business, respondents 
cause said product, when sold, to be transported from their place of 
business in the State of New Jersey or from the place of business of 
the Earp Laboratories in the State of New Jersey to purchasers there- 
of located in various other States of the United States and in the Dis- 
trict of Columbia. Respondents maintain and at all times mentioned 
herein have maintained a course of trade in said product in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said product, re- 


390 FEDERAL TRADE COMMISSION DECISIONS 
Findings 48 F.T.C. 


spondents have circulated among their prospective purchasers 
throughout the United States, by means of advertisements inserted in 
newspapers and periodicals and by means of circulars, leaflets, and 
other advertising materials, many statements and representations. 
Among and typical of such statements and representations are the 
following: 

SILOGERM—For the prevention of mold and decay in upright or trench silos 

CORN SILAGE—Silogerm Makes Good Corn Silage Better. More Minerals 
Available. More palatable, and more valuable as a feed—Helps keep animals in 
good condition. 

GREEN SILAGE—Farmers who use Silogerm say that it helps make Better 
Silage out of Green Hay, Mixed Grass, Alfalfa, Soy Beans, Clovers, Green Grain 
or any green crops, than any other method they know of and besides it costs 
only very little for enough Silogerm to treat a ton of ensilage. 

Par. 4. Through the use of the foregoing statements and represen- 
tations and others of similar import not specifically set forth herein, 
respondents have represented that the treatment of silage with their 
product prevents mold and decay; that both green and corn silage 
are substantially improved by its use; that treatment therewith makes 
corn silage more palatable, renders more minerals in such silage avail- 
able to animals, substantially increases the value of such silage as 
feed and is of significant value in keeping animals in good condition. 

Par. 5. One of the most important considerations in the process 
of making silage is the proper packing of the chopped forage in the 
silo so as to exclude as much air as possible. The exclusion of air 
prevents the formation of molds in the silage and resultant decay, but 
it does not prevent spoilage caused by the growth of certain putrefac- 
tive organisms in the silage. Therefore, another important consid- 
eration is to insure that there is sufficient acid present in the silage to 
prevent the growth of such putrefactive organisms. In the fermenting 
process of ensiling, acid is furnished by lactic acid producing bacteria. 
Where a sufficient amount of carbohydrate materials are readily avail- 
able these bacteria will produce an adequate amount of acid to pre- 
vent the growth of putrefactive organisms in the silage. Sufficient 
carbohydrate material is readily available in many forage crops, such 
as corn, and can be added to or made available in others, such as alfalfa 
and soy beans. ‘The presence of lactic acid bacteria will not prevent 
mold or decay in silage which is not properly packed, as the presence 
of air will permit mold to grow. This will not only spoil silage by 
causing it to become moldy but in addition the mold will destroy the 
acid content of the silage and thus permit spoilage due to the action 
of putrefactive organisms. Nor will the presence of lactic acid 
producing bacteria prevent spoilage of silage due to the action of 
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putrefactive organisms, even if air is excluded by proper packing, if 
there is insufficient carbohydrate material available for the lactic acid 
producing bacteria to feed on. But if the silo is properly packed and 
if sufficient carbohydrate material is available, these lactic acid pro- 
ducing bacteria will produce sufficient acid to prevent such spoilage. 

Neither lactic acid nor lactic acid producing bacteria in silage 
render more minerals available to animals or have any value in keep- 
ing animals in good condition; nor do they make silage more palatable 
or increase the value of silage as feed, except to the extent that they 
prevent spoilage as above described. 

Par. 6. Adding Silogerm, a culture of lactic acid producing bac- 
teria, to the forage used in making silage originally increases the 
bacterial count of lactobacilli on such forage. There are, however, 
millions of such bacteria already naturally present on such forage 
which, in the ensiling process, increases rapidly, reaching a bacterial 
count as high as one-half billion or more per gram of silage in a very 
short period of time. This increase is so great as to very shortly 
reduce to a negligible amount the difference between the bacterial 
count of the silage treated with Silogerm and that of the untreated 
silage. Thus the use of Silogerm has no practical effect during the 
fermenting process and does not result in the final product having a 
higher lactic acid content than untreated silage. 

Therefore, the use of Silogerm in making silage will not prevent 
mold or decay, render minerals in silage available to animals, increase 
the value of the silage as feed, make the silage more palatable, improve 
the silage, or have any value in keeping animals in good condition. 
Respondents’ statements and representations as hereinabove set forth 
are, therefore, false, misleading and deceptive. 

Par. 7. The use by the respondents of the aforesaid false, mis- 
leading, and deceptive statements and representations has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations are true and to induce a substantial 
portion of the purchasing public, because of such erroneous and 
and mistaken belief, to purchase respondents’ said product. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exami- 
ner’s recommended decision and the exceptions thereto, and briefs and 
oral argument of counsel; and the Commission having made its 
findings as to the facts and its conclusion that respondents have vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents Elbert W. Bishop, Willard R. 
Bishop, Harold §, Bishop and Evelyn M. Heigis, individually and as 
copartners trading as Silogerm Company, or trading under any other 
name, and their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of said respondents’ product 
Silogerm, or any other product of substantially similar composition 
or possessing substantially similar properties, whether sold under 
the same name or any other name, do forthwith cease and desist from 
representing, directly or by implication: 

1. That the use of the said product will prevent the formation of 
mold or decay in silage. 

2. That the use of the said product in making silage will improve 
the silage, make such silage more palatable or render more minerals 
available to animals. 

3. That the use of the said product in making silage increases the 
value of such silage as feed or has any value in keeping animals in 
good condition. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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Complaint 


In THE MATTrerR OF 


MILTON SELBST ET AL. TRADING AS EXCELSIOR CLOAK 
MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5803.” Complaint, Sept. 1, 1950—Decision, Oct. 30, 1951 


Where three individuals engaged in the manufacture, introduction into com- 
merce, and sale therein of wool products as defined in the Wool Products 
Labeling Act of 1939— 

Misbranding coats and other wool products in that they did not have affixed 
thereto stamps, tags or labels or other means of identification showing 
there constituent fibers, name or registered identification numbers of the 
manufacturer or other persons subject to said act, and other information 
required by said act and the Rules and Regulations promulgated thereunder : 

Held, That such acts, practices and methods were in violation of said Act and 
the Rules and Regulations promulgated thereunder, and constituted unfair 
and deceptive acts and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Milton Selbst, Hyman Selbst, and Jacob 
Selbst, individually and as partners trading as Excelsior Cloak Manu- 
facturing Co., hereinafter referred to as respondents, have violated the 
provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPy 1. The respondents, Milton Selbst, Hyman Selbst, and 
Jacob Selbst, are partners trading as Excelsior Cloak Manufacturing 
Co., with their office and principal place of business located at 240 
Market Street, Philadelphia, Pa. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce, 
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as “commerce” is defined in said act and in the Federal Trade Com- 
mission Act. Many of respondents’ said products are composed in 
whole or in part of wool, reprocessed wool, or reused wool, as those 
terms are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said act and said Rules and Regu- 
lations in the introduction and manufacture for introduction into 
commerce, and in the sale, transportation and distribution of said wool 
products in said commerce, by causing said wool products to be mis- 
branded within the intent and meaning of said act and the rules and 
regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were coats and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and the 
rules and regulations by failing to affix to said garments a stamp, tag, 
label or other means of identification, or a substitute in lieu thereof, 
as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
five per centum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was five per centum or more, and (5) 
the aggregate of all other fibers; (6) the maximum percentage of the 
adulterating matter; (¢) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where said 
total weight of the wool product of nonfibrous loading, filling or 
wool product contains a fiber other than wool; (d) the name of the 
manufacturer of the wool product or the name or one or more persons 
subject to section 3 of said act with respect to such wool product, or the 
registered identification number of such person or persons, as provided 
for in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents as 
alleged were and are in violation of the Wool Products Labeling Act 
of 1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and — 
Order to File Report of Compliance,” dated October 30, 1951, the 
initial decision in the instant matter of trial examiner John W. Addi- 
son, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN W. ADDISON, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
September 1, 1950, issued and subsequently served its complaint upon 
respondents Milton Selbst, Hyman Selbst, and Jacob Selbst, indi- 
vidually and as partners trading as Excelsior Cloak Manufacturing 
Co., charging them with the use of acts, practices and methods in vio- 
lation of the Wool Products Labeling Act of 1939, and the Rules and 
Regulations promulgated thereunder, and constituting unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act, in connection with the sale of coats 
and other wool products. On October 4, 1950, respondents filed their 
answer, in which answer they admitted all material allegations of 
facts set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter, the proceeding 
regularly came on for final consideration by the above-named trial 
examiner theretofore duly designated by the Commission upon said 
complaint and answer thereto (all intervening procedure having been 
waived, proposed findings and conclusions not having been presented 
by counsel and oral argument not having been requested) ; and said 
trial examiner, having considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Milton Selbst, Hyman Selbst, and 
Jacob Selbst, are partners trading as Excelsior Cloak Manufacturing 
Co., with their office and principal place of business located at 240 
Market Street, Philadelphia, Pa. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation and distribution of wool products, as such products are 
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defined in the Wool Products Labeling Act of 1939, in commerce, as 
“commerce” is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and manufacture for introduction into commerce, and in 
the sale, transportation and distribution of said wool products in said 
commerce, by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported and distributed in 
said commerce as aforesaid, were coats and other products. Exem- 
plifying respondents’ practice of violating said act and the rules and 
regulations promulgated thereunder is their misbranding of the afore- 
said products in violation of the provisions of said act and the rules 
and regulations by failing to affix to said garments a stamp, tag, label, 
or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 per centum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 per centum or more, and (5) the 
aggregate of all other fibers; (b) the maximum percentage of the 
total weight of the wool product of nonfibrous loading, filling or 
adulterating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where 
said wool product contains a fiber other than wool; (d) the name of 
ihe manufacturer of the wool product or the name of one or more 
persons subject to section 3 of said act with respect to such wool prod- 
uct, or the registered identification number of such person or persons, 
as provided for in rule 4 of the regulations as amended. 


CONCLUSION 


The aforesaid acts, practices, and methods of respondents as found 
were and are in violation of the Wool Products Labeling Act of 1939, 
and the rules and regulations promulgated thereunder, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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It ts ordered, 'That respondents Milton Selbst, Hyman Selbst, and 
Jacob Selbst, individually and as partners trading as Excelsior Cloak 
Manufacturing Co., or under any other name, jointly or severally, 
their representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, as “commerce” is de- 
fined in the acts aforesaid, do forthwith cease and desist from mis- 
branding coats or other wool products as defined in and subject to 
the Wool Products Labeling Act of 1939, which contain, purport to 
contain, or in anyway are represented as containing “wool,” “re- 
processed wool,” or “reused wool,” as those terms are defined in said 
act, by failing to securely affix or place on such products a stamp, tag, 
label, or other means of identification showing in a clear and con- 
spicuous manner: 

(a) The percentage of the total fiber weight of the wool product, 
exclusive of ornamentation, not exceeding 5 per centum of said total 
fiber weight of 

(1) wool, 

(2) reprocessed wool, 

(8) reused wool, 

(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 per centum or more, and 

(5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; 
and provided further, That nothing contained in this order shall be 
- construed as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. , 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of October 30, 1951]. 
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In THE MaTrer OF 
EDWARD GOLDSTEIN ENTERPRISES, INC., ET AL. 


COMPLAINT, FINDIN GS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5792. Complaint, June 28, 1950—Decision, Nov. 3, 1951 


Where a corporation and the officer in control thereof, engaged through four 
subsidiaries in the operation of ladies’ furnishings stores in Washington, 
Baltimore, Upper Darby, Pa., and New York City, and in the sale in com- 
merce, among other things, of women’s fur and cloth coats, dresses and 
suits; 

In advertising their prices and operations in newspapers, by circulars, and 
through radio continuities, in connection with which they mailed several 
hundred thousand letters to residents living in the various cities in which 
Said retail stores were located and in surrounding trade territories, and in 
which they enclosed as a “valuable gift” a trade check or coupon good for 
a “$50 down payment” on any fur coat, cape or jacket at the store, with an 
attached stub “good for a $20 down payment” on any cloth coat or suit 
or scarf— 

(a) Represented that a store was going out of business, and that all of its mer- 
chandise was offered at a discount or savings of 50 percent or more from 
the usual or regular prices and that many articles were offered at less than 
wholesale cost; 

The facts being that no merchandise was thus sold at a discount or saving of 
50 percent or any other percent from the usual prices, and any articles which 
might have been offered at less than wholesale cost, were old, soiled and 
outmoded ; 

(b) Represented that the recipients of said coupons were entitled to use them 
as payments of $50 or $20 on the articles set forth, with a resulting saving 
or discount of said amounts; 

The facts being that while the recipients of said trade checks or coupons were 
allowed to apply the amounts designated as a part of the price charged for 
the garments purchased, the prices of the garments were increased by adding 
to the regular prices the amount set out in the coupon, so that purchases 
made in connection therewith were actually at regular prices; and 

(c) Falsely represented that the recipients of such coupons had been specially 
selected, when in fact letters containing the checks or coupons were mailed 
to all individuals Jisted in the telephone directories for the cities concerned 
and adjoining areas; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public in the aforesaid respects and thereby induce its purchase 
of their said products; and with the result that substantial trade was un- 
fairly diverted to them from their competitors, many of whom do not mis- 
represent their practices or prices to their injury in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair methods of 
competition in commerce, and unfair and deceptive acts and practices tberein. 
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As concerns the charge of the complaint that respondent retailer advertised 
falsely that it was going out of business: while it was still operated as a 
going concern when respondent’s answer was filed, the record hardly formed 

sufficient basis for a conclusion that the representation was not made in 
good faith. 


Before Mr. John W. Addison, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Schaeffer, Goldstein & Esbitt, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the corporation and 
individuals set out in the caption hereof, hereinafter referred to as 
respondents, have violated the provisions of the said Act and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
will be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paragraru 1. Corporate respondent, Edward Goldstein Enter- 
prises, Inc., is a corporation organized under the laws of the State 
of New York and having its office and principal place of business lo- 
cated at 315 Seventh Avenue, New York, New York. Respondent, 
Brentley’s, Inc., is a corporation organized under the laws of the State 
of New York and having its office and principal place of business at 
315 Seventh Avenue, New York. Itisa subsidiary corporation owned 
and controlled by Edward Goldstein Enterprises, Inc. Brentley- 
Edwards is a trade name sometimes employed by Edward Goldstein 
Enterprises, Inc., and Brentley’s, Inc. In addition to Brentley’s, 
Inc., respondent Edward Goldstein Enterprises, Inc., controls and 
operates three subsidiary corporations, to-wit: Dranow’s, Inc., Balti- 
more, Maryland, Dranow’s of Upper Darby, Inc., Upper Darby, Penn- 
sylvania, and Ben Dranow Furs, Inc., New York City, New York. 

Respondent Edward Goldstein and Benjamin H. Dranow are the 
president and secretary-treasurer of said corporate respondents and 
ether subsidiary corporations. The post office address of Edward 
Goldstein and Benjamin H. Dranow are Jacksonville, Mlinois, and 315 
Seventh Avenue, New York, New York, respectively. The pene 
office of said corporate rési cHABAL aid subsidiary corporations and 
the records and accounts of their businesses are kept in corporate 
respondent’s place of business in New York, New York. During all 
the times mentioned herein the individual respondents formulated, 
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directed, controlled and put into operation the practices of the cor- 
porate respondents. 

Par. 2. The corporate respondent Edward Goldstein Enterprises, 
inc., and individual respondents are now and have been for more 
than one year last past operating ladies’ furnishings stores under the 
name of Brentley’s, Inc., and Brentley-Edwards located at 425 Sev- 
enth Street, N. W., Washington, D. C., and under the names of the 
subsidiary corporations at the locations set out in Paragraph One, 
and selling, among other things, fur and cloth coats, women’s dresses 
and suits in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Their volume of business in such commerce is and 
has been substantial. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their products in commerce, re- 
spondents, in circulars and advertisements inserted in newspapers 
and by means of radio continuities, made various representations con- 
cerning the prices of their said merchandise and their business oper- 
ations, among and typical of which, but not all inclusive, are the 
following: 

GOING OUT OF BUSINESS 
EVERYTHING MUST GO 


OUR LOSS IS YOUR GAIN 
SAVE 50% OR MORE 


*x* * 


Brentley’s, 425 7th Street, N. W. 


GOING OUT OF BUSINESS 

50% and more OFF ENTIRE STOCK! 
Thousands and Thousands of Dollars 
Worth of Fur Coats, Suits & Dresses 
To Be Sacrificed 

EVERYTHING MUST GO! 

OUR LOSS IS YOUR GAIN 

SALE NOW ON! 


* # % 


Brentley’s, 425 7th Street, N. W. 


Both of the aforesaid advertisements enumerate various fur products 
and other wearing apparel with stated regular and sale prices. 
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BRENTLEY-EDWARDS 

FINE FURS AND FINE FASHIONS 
425 Seventh St., N. W. 

New Partnership Consolidates Huge 
Stocks of Five Big Stores to Bring 
Sensational Values in This Great 
Opening Event 
TOPPERS—COATS—FUR SCARFS— 
FUR COATS—SUITS—DRESSES— 
FUR CAPES—FUR JACKETS 

Many below Original Wholesale Cost! 
WALL TO WALL CLOSEOUT 

A CLEAN SWEEP! 

EVERYTHING GOES! 


In connection with this advertisement various fur products and other 
wearing apparel are listed showing former prices and sale prices. 

In conjunction with their radio advertising on behalf of the various 
retail stores respondents mailed several hundred thousand letters to 
residents living in the various cities in which said retail stores are 
located and surrounding trade territories, typical of which is the 
following: 

CONGRATULATIONS! 
here is your 
; RADIO 
SURPRISE 
LISTEN TO... WWDC... 
1450 on your dial 
You have been selected to 
receive this valuable gift. 


Yes, your name has been chosen by Brentley Fur’s Melody Man to receive this 
surprise gift. 
This gift is good for a $50 down payment on any fur coat, fur cape, or fur jacket 
at Brentley Fur Store. Also, note the attached stub, which is good for a $20 
down payment on any cloth coat, cloth suit, or fur scarf in the store. 
Brentley Furs are now starting one of the most tremendous promotion sales in 
the history of the fur business. To meet the demand, they have brought in 
hundreds of extra fine 1949 style furs for vou to choose from. 
The fur coats, capes, and jackets are priced from $99 to $1,500. The cloth coats, 
cloth suits, and fur scarfs start at $39.95. 

Cordially, 


(S) BrnsJaAMIN DRANOW. 
RrRENTIEY FuRS 


425 Seventh St. N. W., 
Washington, D. C. 
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So-called checks or coupons were enclosed in these letters, a typical copy of 
which is as follows: 


WWDC... “Cowboy Hank’s Rhythm 


ra A Roundup” 
zs: oF Brentley’s Fine Furs 
Me, Ss 3 425 Seventh Street, N. W., Washington, D. C. 
i=) =) 
eo) ies 
sa mn 
Rib ied | ueauy Vm TO THE ORDER OF _THE SUM OF $50.00 
rene, = 2 A Ss 8 Brentley’s Agrees to Accept as a Money 
bas a 8 8 < ae Payment of 
Be Aelao a. 8 THE SUM OF * * * * * 50 DOL’S 00 CTS. 
a 
3 | m2 is dq & On any Fur Coat, Cape, Jacket or Stole Pur- 
5 4a B uo A chased in the Store Between Feb. 1 and 
ao b FH March 1 
4 SE 
3 q DR ONLY ONE CHECK GOOD ON ANY 
E Ze ONE PURCHASE 
Ee Brentley’s Fine Furs 


Benjamin Dranow 


Par. 4. By means of the statements and representations set out in 
the aforesaid advertisements, respondents represented that the store 
operated at different times under the names of Brentley’s, Inc., and 
Brentley-Edwards was going out of business; that all the merchandise 
in the store operated as Brentley’s, Inc., was offered for sale at a dis- 
count or savings of 50% or more from the usual or regular prices; 
that many of the articles for sale in the store operated as Brentley- 
Edwards were offered for sale at less than wholesale cost; that the re- 
cipients of the coupons were entitled to use them as payments of $50 
on the regular price of a fur coat, jacket, cape or stole and $20 on a 
cloth coat, suit or fur scarf on presentation of the coupons during a 
specific time, thereby resulting in a savings or discount of $50 or $20 
as the case might be from the usual and regular prices of the garments 
purchased and that the recipients had been especially selected to re- 
ceive such coupons. 

Par. 5. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, the store operated 
as Brentley’s, Inc., and Brentley-Edwards did not go out of business 
and said store has continued to operate and now operates as a going 
concern. The merchandise offered for sale by Brentley’s, Inc., was 
not sold at a discount or savings of 50% or any other percent from the 
usual or regular prices. No significant portion of the stock of the 
store operated as Brentley-Edwards was offered for sale at less than 
wholesale cost. Such articles as may have been so offered were old, 
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soiled and outmoded merchandise. While the recipients of the checks 
or coupon were allowed to apply the appropriate amounts designated 
therein as a part of the price charged for the garments purchased, such 
applications did not result in any savings or discounts from the usual, 
customary or regular prices for such garments since such prices were 
increased by adding thereto the amount set out in the coupon, with 
the result that purchases made in connection with the coupons were 
actually at regular or usual prices. Persons receiving said checks 
or coupons were not especially selected. On the contrary, the letters 
containing the checks or coupons were mailed to all individuals listed 
in the telephone directories for the cities in which the various retail 
stores were located, and adjoining areas. 

Par. 6. Respondents, in the conduct of their various retail stores, 
have been and are in substantial competition, in commerce, with cor- 
porations, individuals, and others engaged in the sale of the same 
kinds of merchandise as that sold by respondents. Among such com- 
petitors are many who do not make any misrepresentations concern- 
ing their practices, the prices charged for their merchandise or 
otherwise. 

Par. 7. The use by the respondents of the foregoing false and mis- 
leading representations had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the mistaken 
and erroneous belief that said representations were true, and caused 
a substantial portion of the purchasing public, because of such mis- 
taken and erroneous belief, to purchase respondents’ said products. 
As a result thereof, substantial trade has been unfairly diverted to 
respondents from their competitors. In consequence thereof, injury 
has been and is being done to respondents’ competitors in commerce. 

Par. 8. The acts and practices of the respondents, as herein alleged, 
were all to the prejudice and injury of the public and constitute un- 
fair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION oF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated November 3, 1951, 
the initial decision in the instant matter of trial examiner John W. 
Addison, as set out as follows, became on that date the decision of the 
Commission. yer 
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Pursuant to the provisions of the Federal Trade Commission Act 
and pursuant to the authority vested in it by said Act, the Federal 
Trade Commission on June 28, 1950, issued and subsequently served 
its complaint upon the corporations and individuals named in the 
foregoing caption, charging them with the use of unfair methods of 
competition and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said Act. On September 8, 1950, 
Benjamin H. Dranow, individually and as Secretary and Treasurer 
of Edward Goldstein Enterprises, Inc., and of Brentley’s Inc., filed his 
answer, in which answer he admitted all of the material allegations of 
facts set forth in said complaint and waived all intervening procedure 
and further hearing as to the said facts, upon condition, however, that 
the complaint be dismissed as to respondent Edward Goldstein. 
Thereafter, the proceeding regularly came on for final consideration 
by the above-named trial examiner theretofore duly designated by 
the Commission upon said complaint and answer thereto and motion 
by counsel supporting the complaint to dismiss the complaint as to 
respondent Edward Goldstein (all intervening procedure having been 
waived, proposed findings and conclusions by counsel not having been 
presented and oral argument not having been requested) ; and the 
trial examiner, having duly considered the record herein, finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Edward Goldstein Enterprises, Inc., is 
a corporation organized under the laws of the State of New York 
and having its office and principal place of business located at 315 
Seventh Avenue, New York, New York. Respondent Brentley’s, 
Inc., is a corporation organized under the laws of the State of New 
York and having its office and principal place of business at 315 
Seventh Avenue, New York, New York. It is a subsidiary corpora- 
tion owned and controlled by Edward Goldstein Enterprises, Inc. 
Brentley-Edward is a trade name sometimes employed by Edward 
Goldstein Enterprises, Inc., and Brentley’s, Inc. In addition to 
Brentley’s Inc., respondent Edward Goldstein Enterprises, Inc., con- 
trols and operates three subsidiary corporations, to-wit: Dranow’s 
Inc., Baltimore, Maryland, Dranow’s of Upper Darby, Inc., Upper 
Darby, Pennsylvania, and Ben Dranow Furs, Inc., New York, New 
York. 
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Respondents Edward Goldstein and Benjamin H. Dranow are the 
President and Secretary-Treasurer of said corporate respondents and 
other subsidiary corporations. The post office address of Edward 
Goldstein and Benjamin H. Dranow are Jacksonville, Illinois, and 
315 Seventh Avenue, New York, New York, respectively. The prin- 
cipal office of said corporate respondents and subsidiary corporations 
and the records and accounts of their businesses are kept in corporate 
respondents’ place of business in New York, New York. During all 
the times mentioned herein the individual respondent Benjamin H. 
Dranow has formulated, directed, controlled and put into operation 
the practices of the corporate respondents. Respondent Edward 
Goldstein took no part in the practices found herein. His only interest 
in the corporate respondents is as an investor. He put the money in 
but Benjamin H. Dranow runs the businesses. 

Par. 2. Corporate respondent Edward Goldstein Enterprises, Inc., 
and individual respondent Benjamin H. Dranow are now and have 
been for more than one year last past operating ladies’ furnishings 
stores under the name of Brentley’s, Inc., and Brentley-Edwards 
located at 425 Seventh Street, N. W., Washington, D. C., and under 
the names of the subsidiary corporations at the locations set out in 
Paragraph One, and selling, among other things, fur and cloth coats 
and women’s dresses and suits in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Their volume of business in 
such commerce is and has been substantial. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products in commerce, re- 
spondents, in circulars and advertisements inserted in newspapers and. 
by means of radio continuities, made various representations concern- 
ing the prices of their said merchandise and their business operations, 
among and typical of which, but not all-inclusive, are the following: 

GOING OUT OF BUSINESS 
EVERYTHING MUST GO 


OUR LOSS IS YOUR GAIN 
SAVE 50% OR MORE 


* * 


Brentley’s, 425 7th Street, N. W. 
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GOING OUT OF BUSINESS 

50% and more OFF ENTIRE STOCK! 
Thousands and Thousands of Dollars 
Worth of Fur Coats, Suits & Dresses 
To Be Sacrificed 

EVERYTHING MUST GO! 

OUR LOSS IS YOUR GAIN 

SALE NOW ON! 


* *«* 
Brentley’s, 425 7th Street, N. W. 
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Both of the aforesaid advertisements enumerate various fur products 


and other wearing apparel with stated regular and sale prices. 


BRENTLEY-EDWARDS 

FINE FURS AND FINE FASHIONS 
425 Seventh St., N. W. 

New Partnership Consolidates Huge 
Stocks of Five Big Stores to Bring 
Sensational Values in This Great 
Opening Event 
TOPPERS—COATS—FUR SCARFS— 
FUR COATS—SUITS—DRESSES— 
FUR CAPHS—FUR JACKETS 

Many below Original Wholesale Cost! 
WALL TO WALL CLOSEOUT 

A CLEAN SWEEP! 

EVERYTHING GOEKS! 


In connection with this advertisement various fur products and other 


wearing apparel are listed showing former prices and sale prices. 


In conjunction with their radio advertising on behalf of the various 
retail stores, respondents mailed several hundred thousand letters to 
residents living in the various cities in which said retail stores are 
located and surrounding trade territories, typical of which is the 


following: 


CONGRATULATIONS! 
here is your 
RADIO 
SURPRISE 


LISTEN TO... WWDO > 


1450 on your dial 


You have*been selected to receive this valuable gift. 


Yes, your name has been chosen by Brentley Fur’s Melody Man to receive 
this surprise gift. 
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This gift is good for a $50 down payment on any fur coat, fur cape, or fur 
jacket at Brentley Fur Store. Also, note the attached stub, which is good 
for a $20 down payment on any cloth coat, cloth suit, or fur scarf in the 
store. 


Brentley Furs are now starting one of the most tremendous promotion sales 
in the history of the fur business. To meet the demand, they have brought 
in hundreds of extra fine 1949 style furs for you to choose from. 

The fur coats, capes, and jackets are priced from $99 to $1,500. The cloth 
coats, cloth suits, and fur scarfs start at $39.95. 

Cordially, 
(S) BrnosamMin DRrAnow. 
BRENTLEY FURS 
425 Seventh St., N. W., 
Washington, D. C. 


So-called checks or coupons were enclosed in these letters, a typical 
copy of which is as follows: 


=e WWDC ... “Cowboy Hank’s Rhythm 
& 2 Roundup” 
mM ie 
< 5 x, Brentley’s Fine Furs 
iS fe, i = 425 Seventh Street N. W., Washington, D. C. 
© 
eee ee pees TO THE ORDER OF 
Ee Cee 
2B ei ask enon 8 THE SUM OF $50.00 
© aq A 
= a a a o A z Brentley’s Agrees to Accept as a Money 
2 a ae) a is Payment of 
a 5 a = sis ° THE SUM OF * * * * 50 DOL’S 00 CTS. 
2 g H 8 a A On any Fur Coat, Cape, Jacket or Stole 
er Singin, Purchased in the Store Between Feb. 1 and 
= ees & March 1 
= AREA KOH Sb 
Zee 
= 44% ONLY ONE CHECK GOOD 
7 R a ON ANY ONE PURCHASE 
(eo) 


BRENTLEY’S FINE FURS 
Benjamin Dranow 


Par. 4. By means of the statements and representations set out in 
the aforesaid advertisements, respondents represented that the store 
operated at different times under the names of Brentley’s, Inc., and 
Brentley-Edwards was going out of business; that all the merchandise 
in the store operated as Brentley’s, Inc., was offered for sale at a dis- 
count or saving of 50% or more from the usual or regular prices; that 
many of the articles for sale in the store operated as Brentley-Edwards 
were offered for sale at less than wholesale cost; that the recipients 
of the coupons were entitled to use them as payments of $50 on the 
regular price of a fur coat, jacket, cape or stole and $20 on a cloth coat, 
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suit or fur scarf on presentation of the coupons during a specific time, 
thereby resulting in a saving or discount of $50 or $20 as the case 
might be from the usual and regular prices of the garments purchased 
and that the recipients had been especially selected to receive such 
coupons. 

Par. 5. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, the merchandise of- 
fered for sale by Brentley’s, Inc., was not sold at a discount or saving 
of 50% or any other percent from the usual or regular prices. No 
significant portion of the stock of the store operated as Brentley- 
Edwards was offered for sale at less than wholesale cost. Such arti- 
cles as may have been so offered were old, soiled and outmoded mer- 
chandise. While the recipients of the checks or coupons were allowed 
to apply the appropriate amounts designated therein as a part of the 
price charged for the garments purchased, such applications did not 
result in any savings or discounts from the usual, customary or regu- 
lar prices for such garments since such prices were increased by add- 
ing thereto the amount set out in the coupon, with the result that pur- 
chases made in connection with the coupons were actually at regular 
or usual prices. Persons receiving said checks or coupons were not 
especially selected. On the contrary, the letters containing the checks 
or coupons were mailed to all individuals listed in the telephone direc- 
tories for the cities in which the various retail stores were located, 
and adjoining areas. Although the store operated as Brentley’s, Inc., 
and as Brentley-Edwards did not go out of business but was still 
operated as a going concern when the answer herein was filed, the 
record hardly forms sufficient basis for a conclusion that the repre- 
sentation that it was going out of business was not made in good 
faith. 

Par. 6. Respondents, in the conduct of their various retail stores, 
have been and are in substantial competition, in commerce, with cor- 
porations, individuals, and others engaged in the sale of the same 
kinds of merchandise as that sold by respondents. Among such com- 
petitors are many who do not make any misrepresentations concern- 
ing their practices, the prices charged for their merchandise or 
otherwise. 

Par. 7. The use by the respondents of the foregoing false and mis- 
leading representations had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the mis- 
taken and erroneous belief that said representations were true, and 
caused a substantial portion of the purchasing public, because of such 
mistaken and erroneous belief, to purchase respondents’ said products. 
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As a result thereof, substantial trade has been unfairly diverted to 
respondents from their competitors. In consequence thereof, injury 
has been and is being done to respondents’ competitors in commerce. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair meth- 
ods of competition and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER 


It is ordered, That respondents Edward ‘Goldstein Enterprises, Inc., 
a corporation, Brentley’s, Inc., a corporation, their officers, representa- 
tives, agents and employees, and Benjamin H. Dranow, individually 
and as an officer of said corporate respondents, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of fur or cloth coats, dresses, suits, or other 
women’s furnishings in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing to customers or prospective customers, by use of 
trade checks or coupons or otherwise, that suits, coats or other articles 
of women’s furnishings offered by respondents or any respondent have 
greater selling prices than the prices at which the same are so offered, 
when such is not the fact; 

2. Representing that many coats, suits, dresses or other articles of 
women’s furnishings are offered for sale by any respondent at less 
than wholesale cost when in fact no substantial portion of the stock 
in the store making the offer or only old, soiled or outmoded mer- 
chandise is so offered and sold; 

3. Representing that fifty-dollar, twenty-dollar or other trade 
checks or coupons are sent only to especially selected persons, when 
in truth and in fact the trade checks or coupons are mailed to all in- 
dividuals listed in the telephone directory for the city and adjoining 
area in which the store sending the trade checks or coupons is located ; 
and 

It is further ordered, That this proceeding be, and it is, dismissed 
hereby as to respondent Edward Goldstein without prejudice to the 
right of the Commission to institute further proceedings should future 
facts warrant. 
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It is ordered, That the respondents Edward Goldstein Enterprises, 
Inc., a corporation, Brentley’s, Inc., a corporation, and Benjamin H. 
Dranow, individually and as an officer of Edward Goldstein Enter- 
prises, Inc., and Brentley’s, Inc., shall, within sixty (60) days after 
service: upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of November 38, 1951]. 
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In THE MATTER OF 
H. HAROLD BECKO TRADING AS HAROLD’S STUDIO 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5739. Complaint, Feb. 6, 1950—Decision, Nov. 8, 1951 


The term “Gold-Tone” has a definite meaning in the profession of photography 
and connotes that a finishing process which involves the use of a finishing 
paint containing gold chloride or other gold salts, has been used in producing 
a picture thus designated. 


Where an individual, with a studio and finishing plant at Winona, Minn., and 
with branch studios at Rochester, Minn., and Fargo, N. Dak., and, formerly 
at Fond du Lac, Wis., engaged in making photographs, including tinted or 
colored enlargements and reductions, and in the interstate sale and distribu- 
tion thereof; and of frames; through advertisements in newspapers, radio 
broadcasts, circulars, cards, certificates and coupons, and by other means— 

(@) Represented both directly, and through the contest title itself, that cash 
awards of $2500 were made to the winner of his “$2500 Charming Child 
Contest” ; 

The facts being that the prizes consisted of United States Savings Bonds in the 
face value of $500, forty-eight prizes of hand-colored photographs valued by 
him at $15 each, and twenty-four merchandise certificates awarded each 
week for twelve weeks, with a value of $4 each, and good only in exchange 
for merchandise; the value of all which awards aggregated $2,372, including 
the bonds at face value and the hand-colored photograph prizes at the value 
arbitrarily fixed by him; 

(6) Represented that all children between the ages of six months and ten years 
whose photographs were taken at his studios were eligible for p.‘zes under 
said “$2500 Charming Child Contest” and that the contest was eunducted 
in a fair and impartial manner with awards made solely on merit; 

The facts being that only those placing orders for photographs were considered 
(with some early exceptions) ; and the awarding was influenced by the size 
of the purchase order and the possibility of obtaining such an order ; 

(c) Represented that various persons were specially selected to receive certain 
of his offers; when in fact said offers were available to all comers on an equal 
basis ; 

(d@) Represented that certain photographs offered and sold by him were genuine 
“Gold Tone” photographs; when in fact he had produced no photographs 
through the use of the gold-tone process since about 1947, and had no fa- 
cilities for such finishing ; 

(e) Represented that free prizes would be awarded to the three most photogenic 
children and girls photographed at the place designated in the locality 
where the customer resided, and that with the purchase of twelve or more 
pictures he would give a colored photograph free and without cost; 

The facts being that purchase of other merchandise was required to receive any 
of said so-called ‘free’ prizes; prizes were not awarded to the three most 
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photogenic, but it was his practice to restrict to one the number of winners 
selected in each community; and the cost of the colored photograph repre- 
sented as given free with the purchase of twelve or more photographs, was 
covered by the cost to the purchaser of the photograph order; and 

(f) Represented that he was a member of the Minnesota State Photographers 
Association; when in fact there was no such association, and his member- 
ship in the Minnesota Professional Photographers Association terminated 
prior to the period during which his contests were being conducted; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby cause it to purchase a substantial quantity 
of his products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the “$2500 Charming Child Contest,” and its advertising (which in 
some cases contained no reference to the fact that the awards in major part 
were to be conferred in merchandise, and in others accentuated the afore- 
said title through much larger type), it was the opinion of the Commission 
that the title itself constituted a representation that any and all awards to 
be made hereunder would be conferred in money, and that such connotation 
stemmed from the literal meaning of the title itself, and it was its further 
view that the insertion elsewhere in said advertisement of additional lan- 
guage with respect to merchandise and other articles was as a confusing 
contradiction to the title, and did not suffice to dispell the erroneous im- 
pressions which such a contest title would engender. 


As respects additional charges that respondent’s photographs were not out- 
standing, as represented, that various offers were not “special” offers at 
reduced prices, that certain of the photographs were not “hand colored” or 
‘hand colored with oil paints”, that he was not the official photographer for 
the “Babee National Contest”, that samples were of better grade and quality 
than the product actually used, that frames were shipped to customers with- 
out order, that fictitious price lists were employed, and that the word “gold” 
was misused: the Commission upon consideration of the record, including 
contentions of respective counsel in support of their appeals from the initial 
decision, was of the view that dismissal] without prejudice was warranted 
with respect to all said charges, including certain charges which had not 
been embraced within said initial decision. 


Before Mr. James A. Purcell, trial examiner. 
Mr. Charles 8. Cow and Mr. Lee J. Farnsworth for the Commission. 
Lanier & Lanier, of Fargo, N. Dak., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that H. Harold Becko, 
an individual trading as Harold’s Studio, hereinafter referred to as 
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respondent, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, H. Harold Becko, also known as Harry 
Becko, Harold Zavatsky and Harold Zavatsho, is an individual trad- 
ing as Harold’s Studio, with main offices and principal place of busi- 
ness, including main studio and finishing plant, located at 111 West 
Third Street, Winona, Minnesota, with branch studios operated re- 
spectively at Rochester, Minnesota; Fargo, North Dakota; and Fond 
du Lac, Wisconsin. Respondent is now and for more than three years 
last past has been engaged in the business of making, processing and 
selling photographs and in the sale of picture frames therefor. 

Par. 2. Respondent, during the period stated herein, has engaged 
in the sale and distribution of photographs of various types, including 
tinted or colored enlargements or reductions of photographs, and of 
frames therefor, in commerce between and among the various States 
of the United States and in the District of Columbia. 

In the course and conduct of his said business, respondent causes 
and has caused his said products, when sold, to be transported from 
his place of business in the State of Minnesota to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products, in commerce, 
between and among the various States of the United States and in the 
District of Columbia. Respondent’s volume of business in such com- 
merce is and has been substantial. 

Par. 3. In the course and conduct of his business as aforesaid, and 
for the purpose of inducing the purchase of his wares, respondent has 
made, through advertisements in newspapers, radio continuities, cir- 
culars, cards, certificates, coupons, bonds, and other means, various 
representations concerning himself, his photographs, the persons to 
whom they are offered and the terms upon which they may be pur- 
chased, a “Charming Child Contest” conducted by him and “Free 
Prizes” and other “free” goods. Among and typical of the said rep- 
resentations are the following: 

Enter your child in the Charming Child Contest today. $2500 in cash 
prizes * * * have your child’s. picture taken in one of the Harold’s 
Studios * * * children between the ages of 6 mos. and 10 years are 
eligible * * * 


You have been selected to have a beautiful 5 x 7 enlarged portrait 7 *9i 7 * 
79¢ * * * 


HAROLD'S STUDIO 415 


412 Complaint 


One beautiful 8 x 10 Gold Tone photograph 

One of the country’s outstanding photographers will be there to take your 
photograph 

Free prizes will be awarded to the three most photogenic children and girls 

Members * * * Minnesota Photographers Association 

Official photographer Babee National Contest 

Special low contest prices i 

Special contest rate 

Special $1.79 

Special $1.00 

* * * A very special offer 

Special graduation bond 

Special $35.00 wedding offer 

All work guaranteed 

With orders of 12 or more 5 x 7 photographs we will give you one beautiful 
8 x 10 colored picture FREE 

Hand colored photograph 

Portrait hand colored in oils 

Par. 4. In the manner aforesaid, respondent represents and has 
represented that cash awards of $2500 are made to the winners of his 
Charming Child Contest; that all children between the ages of six 
months and ten years are eligible for all prizes when the child’s picture 
is taken at Harold’s Studio, for which there is no charge, irrespective 
of whether or not additional pictures are purchased from respondent; 
that said contest is conducted in a fair and impartial manner and that 
the awards will be made on merit. 

That various persons to whom certain of respondent’s offers have 
been made were specially selected to receive them; that certain of 
the photographs offered and sold by him are genuine Gold Tone photo- 
graphs; that respondent’s photographers are among the country’s 
outstanding photographers; that free prizes will be awarded to the 
three most photogenic children and girls; that respondent is a member 
of the Minnesota Photographers Association; that respondent is the 
official photographer for the “Babee National Contest.” 

That various of respondent’s offers are “special” and that the prices 
quoted in such offers are less than the prices regularly charged by 
respondent for the pictures described in such offers; that all of re- 
spondent’s photographs are guaranteed; that respondent will give 
with the purchase of 12 or more 5 x 7 pictures a colored 8 x 10 picture 
free; that certain of respondent’s photographs are hand colored and 
others are hand colored with oil paints. 

Par. 5. In truth and in fact respondent’s statements and repre- 
sentations are false and misleading. Respondent’s $2500 Charming 
Child Contest is not one in which cash awards of $2500 are made, nor 
is any part of such contest award made in cash; all children between 
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the ages of six months and ten years, who have their pictures taken 
by respondent, are not eligible for all or any of the prizes as only 
those placing orders for pictures are considered; the prizes are not 
awarded on a merit basis but on the basis of the size of the purchase 
order or the probability of obtaining an order from the parents or 
guardian of the child photographed. 

The persons represented as having been selected to receive certain 
of respondent’s offers are not specially selected nor are they made to 
a specially selected limited number of persons. The photographs 
represented as genuine Gold Tone photographs are not genuine Gold 
Tone photographs. Respondent’s photographers are not in any sense 
of the word “outstanding,” but on the contrary are frequently persons 
without previous training in photography and their work is on oc- 
casion inferior and unskilled. There is no Babee National Contest. 
Respondent’s offers are not “special” in any sense of the word, but 
on the contrary are made continuously and are his usual offers, avail- 
able to everyone alike; the pictures represented as “free” are not 
gifts or gratuities, and the purchase of other pictures is required in 
order to obtain them. None of respondent’s colored photographs are 
colored by hand, or with oil paints. Respondent does not award free 
prizes to the three most photogenic children and girls and the only 
award made is a cheap paper certificate entitled “Contest Winner 
First Prize.” 'There is no such organization as the Minnesota Photog- 
raphers Association; there is an organization known as the Minne- 
sota Professional Photographers Association but respondent is not a 
member thereof, nor was he a member thereof at the time said repre- 
sentations and statements were made. 

Par. 6. In addition to the foregoing statements and representa- 
tions made in the manner aforesaid, respondent has been and is en- 
gaged in the following acts and practices: 

(a) Displaying samples of photographs and frames to customers 
and prospective customers of a better grade and quality than those 
actually shipped to customers when ordered ; 

(6) Shipping customers picture frames which were not ordered 
and making a charge therefor ; 

(c) Representing by means of fictitious price lists that the regular: 
price of the goods in question is greater than the price being quoted 
to the customer or prospective customer ; 

(d) Representing goods as “guaranteed” without disclosing the 
extent and terms of the guarantee. 

Par. 7. The use by respondent of the foregoing false and misleading 
statements and representations and acts and practices has had the 
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capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
said statements and representations are true and into the purchase of 
substantial quantities of respondent’s goods. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcIsion oF THE COMMISSION AND OrpER To Fite Report oF 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 6, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
H. Harold Becko, an individual trading as Harold’s Studio, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said Act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, hear- 
ings were held at which testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a trial examiner of the Commission, theretofore duly desig- 
nated by it, and such testimony and other evidence were duly re- 
corded and filed in the office of the Commission. On November 20, 
1950, the trial examiner filed his initial decision. 

This matter thereafter came on to be heard by the Commission upon 
an appeal from said initial decision filed by counsel for respondent and 
an appeal filed by counsel supporting the complaint, briefs in support 
of and in opposition to said appeals, and oral argument, and the Com- 
mission having duly considered and ruled upon said appeals and 
having considered the record herein, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision of 
the trial examiner : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, H. Harold Becko, also known as Harry 
Becko, Harold Zavatsky and Harold Zavatsho, is an individual trad- 
ing under the name and style of Harold’s Studio, with his main office 
and principal place of business, including his principal studio and 
finishing plant, located at No. 111 West Third Street, Winona, Minne- 
sota. Respondent also operates and conducts branch studios at 
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Rochester, Minnesota, and Fargo, North Dakota, and tormerly main- 
tained a branch studio at Fond du Lac, Wisconsin. Respondent is 
now, and for more than three years last past has been, engaged in the 
business of making, processing and selling photographs and in the 
sale of frames therefor. 

Par..2. Among the items. sold and distributed by respondent are 
photographs, tinted or colored enlargements and reductions thereof, 
and frames. Respondent causes and has caused his products, when 
sold, to be transported from his place of business in the State of 
Minnesota to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains and has maintained a course of trade in his products in com- 
merce between and among the various States of the United States and 
in the District of Columbia. Respondent’s volume of business in such 
commerce is and has been substantial. 

Par. 3. In the course and conduct of his business, as aforesaid, and 
for the purpose of inducing the purchase of his merchandise, respond- 
ent has made through advertisements in newspapers, radio broadcasts, 
circulars, cards, certificates and coupons, and by other means, various 
representations concerning himself, his photographs, the persons to 
whom they are offered, and the conditions under which his photo- 
graphs may be secured and purchased, and in reference to a “$2,500.00 
Charming Child Contest” conducted by him. Among such statements 
and representations are the following: 

WATCH TUESDAY’S PAPER for Harold’s Studios’ $2500 Charming Child 
Contest winners for the week. Enter now. Out of town folks need no appoint- 
ment. Harold’s Studios, 508 1st Ave., N., Fargo. 

* * * enter Harold Studio’s $2,500 Charming Child Contest * * *, 

$2,500.00 “Charming Child’ CONTEST WINNERS FOR THIS WEEK 
ARE s*.80/*, 

Enter your child in the Charming Child Contest Today. $2,500 in cash 
prizes * * * have your child’s picture taken at one of the MHarold’s 
Studios. * * * children between the ages of 6 mo. and 10 years are 
eligible. ~* *  *, 

You have been selected to have a beautiful 5 x 7 enlarged portrait * * * 
(EDL: 

One Beautiful 8 x 10 Gold Tone Photograph. 

We invite you to be our guests at the * * * hotel on * * * between 
the hours of * * * and * * *, FREE PRIZES will be awarded to the 
three most photogenie children and girls. 

With orders of 12 or more 5 x 7 or larger photographs, we will give you one 
beautiful 8 x 10 colored picture FREE! 

Members * * * Minnesota State Photographers Ass'n. 
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Par. 4. By and through the use of the statements and representa- 
tions hereinabove set forth, respondent has represented that cash 
awards of $2,500.00 are made to the winners of his “$2,500.00 Charm- 
ing Child Contest,” that all children between the ages of six months 
and ten years whose photographs are taken at respondent’s studios are 
eligible for prizes thereunder, and that respondent’s “$2,500.00 Charm- 
ing Child Contest” is conducted in a fair and impartial manner, with 
awards being made thereunder solely on the basis of merit. 

In the manner aforesaid, respondent has further represented that 
various persons to whom certain of respondent’s offers have been made 
were specially selected to receive them; that certain of the photo- 
graphs offered for sale and sold by him are genuine Gold Tone photo- 
graphs; that free prizes will be awarded to the three most photogenic 
children and girls appearing to be photographed at the place desig- 
nated in the locality where the customer resides and that with the 
purchase of twelve or more pictures respondent will give a colored 
photograph free and without cost; and that respondent is a member 
of the Minnesota State Photographers Association. 

Par. 5. In truth and in fact, respondent’s statements and represen- 
tations are false and misleading. Respondent’s “$2,500.00 Charming 
Child Contest” was not one in which cash awards aggregating 
$2,500.00 were made. On the contrary, respondent’s prizes consisted 
of United States Savings Bonds in the face value of $500.00, forty- 
eight prizes of hand-colored photographs valued by respondent as 
being worth $15.00 each and representing a total of $720.00, and 
twenty-four merchandise certificates awarded each week for a period 
of twelve weeks, which certificates had a value of $4.00 each, good 
only in exchange for merchandise, for a total in this category of mer- 
chandise prizes of $1,152.00. The aggregate value of all awards 
for respondent’s “$2,500.00 Charming Child Contest” represented 
$2,372.00, including the United States bonds at face value and the 
hand-colored photograph prizes at the value arbitrarily fixed by 
respondent. 

The representation that cash awards aggregating $2,500.00 would 
be made by respondent in connection with such contest has stemmed 
not only from language appearing in the advertising, which expressly 
states that $2,500.00 in cash prizes would be awarded, but has been 
conveyed, by implication as well, in other advertising matter used by 
respondent. Certain of the advertising identifying the contest by its 
title contains no reference whatsoever to the fact that the awards in 
major part were to be conferred in merchandise. In other advertis- 
ing, the format accentuates in much larger type than that appearing 
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in the body of the advertisement the words and figures “$2,500.00 
Charming Child Contest.” It is the opinion of the Commission that 
this contest title constitutes a representation that any and all awards 
to be made thereunder will be conferred in money and that such con- 
notation stems not from innuendo or suggestion but from the literal 
meaning of the title itself. The Commission is of the further view 
that the insertion, elsewhere in an advertisement for a contest identi- 
fied as above, of additional language in reference to merchandise and 
other articles which are to be conferred serves not to explain but 
merely as a confusing contradiction to the title and does not suffice 
to dispel the erroneous impressions which a contest title containing no 
reference to merchandise may engender. 

All children between the ages of six months and ten years who were 
photographed at respondent’s studios have not been eligible for all 
or any of the prizes, as only those placing orders for photographs 
were considered, with some exceptions during the early stages of re- 
spondent’s twelve-week “$2,500.00 Charming Child Contest.” The 
prizes were not impartially awarded but such awards were influenced 
by the size of the purchase order or the probability in instances of 
obtaining such an order. Those persons to whom the representation 
was made that they were especially selected to receive certain of re- 
spondent’s offers have not been especially selected and such offers were 
available to all comers on an equal basis. Since approximately 1947, 
respondent has not produced any photographs by use of a finishing 
bath containing gold chloride or other gold salts and does not have 
facilities for such finishing. The term “gold-tone” has a definite 
meaning in the profession of photography and connotes that the afore- 
said finishing process has been used in producing a picture thus 
designated. ‘The photographs which have been offered for sale and 
sold as Gold Tone photographs are not genuine gold-tone photographs. 

The photographs which respondent’s advertising states would be 
awarded as “Free” prizes were not gifts or gratuities, and in order 
to receive any of such prizes the purchase of other merchandise has 
been required. Such prizes have not been awarded to the three most 
photogenic children and girls but, on the contrary, it has been respond- 
ent’s practice to restrict the number of winners selected in each town 
or community to but one winner. Respondent, moreover, does not 
give with the purchase of twelve or more photographs a colored photo- 
graph free and without cost, inasmuch as the cost of such photograph 
is covered in and embraced within the cost to the purchaser of the 
photographs ordered. There is no such organization as Minnesota 
State Photographers Association. There is, however, an association 
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known as Minnesota Professional Photographers Association, of 
which respondent was formerly a member. Such membership termi- 
nated on December 31, 1948. During the periods in which respond- 
ent’s contests were being conducted and including the period in 1949 
when various offers of 5’’ x 7’’ portraits at prices of 69¢, 79¢, and 
89¢ were made in the advertising therefor, respondent was not a 
member of the Minnesota Professional Photographers Association. 

Par. 6. The use by respondent of the foregoing statements and 
representations and acts and practices has had the tendency and ca- 
pacity to mislead and deceive a substantial portion of the purchasing 
public and the tendency and capacity to cause the public to purchase 
substantial quantities of respondent’s merchandise as a result of the 
erroneous and mistaken beliefs so engendered. 


CONCLUSION 


(a) The acts and practices of the respondent, as found hereinabove, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

(6) Additional charges of the complaint pertain to other statements 
appearing in respondent’s advertising and allege, in such connection, 
that respondent’s photographers are not outstanding photographers 
as represented by respondent, that various offers are not in fact “spe- 
cial” offers at prices which are reduced from those customarily 
charged, that certain of the photographs are not “hand-colored” or 
“hand-colored with oil paints,” and that respondent is not, as stated 
in the advertising, official photographer for the “Babee National Con- 
test.” Other charges are that respondent has engaged in unfair and 
deceptive acts and practices through the displaying of samples of 
photographs and frames to prospective customers which are allegedly 
of better grade and quality than those actually used in filling orders 
and through allegedly shipping frames to customers who ordered no 
frames, and relate also to alleged use of fictitious price lists and to 
alleged misuse of the word “guaranteed” without disclosing the extent 
and term of such warranty of satisfaction as may be offered to pur- 
chasers. The provisions of the initial decision of the trial examiner, 
in effect, provide for dismissal of all but one of these additional 
charges without prejudice. The Commission is of the view upon con- 
sideration of the record, including the contentions of counsel for 
respondent and counsel supporting the complaint as advanced in sup- 
port of their appeals from said initial decision, that dismissal without 


422 FEDERAL TRADE COMMISSION DECISIONS 
Order 48 F.T.C. 


prejudice is warranted with respect to all of these additional charges, 
and the other herein contained accordingly thus provides. 


ORDER 


It is ordered, That the respondent H. Harold Becko, individually 
and trading as Harold’s Studio, or trading under any other name, and 
his agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of photographs, frames and similar merchandise, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

(1) Representing, directly or by implication, that a specified sum 
of money or monetary amount in awards will be made to winners in 
a contest unless the specified sum or amount in awards is made in cash. 

(2) Failing to disclose in the advertising for any contest conducted 
by respondent the conditions and requirements which govern the se- 
lection of contest winners, including the extent to which such selection 
is controlled or influenced by the purchase of respondent’s merchan- 
dise. 

(3) Representing, directly or by implication, that recipients of any 
of respondent’s promotional offers are especially selected. 

(4) Using the term “Gold Tone” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe or refer to a photographic 
reproduction which is not a product of a finishing process involving 
the use of a toning or developing bath which contains chloride of gold 
or other gold salts. 

(5) Representing, directly or by implication, that awards in a 
specified number or value will be made in any contest unless such 
awards are actually conferred. 

(6) Using the word “Free” or any other word or term of similar 
import or meaning to designate, describe or refer to any article of 
merchandise which is not in fact a gift or gratuity or which is not 
given without requiring the purchase of other merchandise or the 
performance of some service inuring, directly or indirectly, to the 
benefit. of the respondent. 

(7) Representing, directly or by implication, that respondent is a 
member of the Minnesota Photographers Association, of the Minne- 
sota State Photographers Association or of the Minnesota Profes- 
sional Photographers Association, or of any association or organiza- 
tion, unless such be true in fact. 
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It is further ordered, That the charges of the complainant herein- 
before referred to and discussed in paragraph (b) of the Conclusion 
be, and the same hereby are, dismissed without prejudice to the right 
of the Commission to take such further or other action in the future as 
may be warranted by the then existing circumstances. 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 

Commissioner Mason not participating as to inhibition (6) of this 
order. 
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In rue MATTER OF 
INTERNATIONAL CELLUCOTTON PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5883. Complaint, May 24, 1951—Decision, Nov. 13, 1951 


Where a corporation long engaged in the competitive interstate sale and dis- 
tribution to wholesale and retail outlets of about seventy per cent of the 
sanitary napkins and about fifty per cent of the facial tissues purchased by 
the public in the United States; and through del credere arrangements or 
factory agreements with substantially all of the wholesale drug companies 
in the United States, and with many wholesale dry goods companies who 
retained 15 per cent on the single case selling price of the gross sales they 
made to retail outlets, and who were in competition with one another, as 
were many of their retail outlets— 

Paid to said del credere agents or factors an additional special commission of 
414% semi-annually on all sales with the provisions that the factor, at re- 
spondent’s request, conduct special promotions, including point of sale retail 
merchandising, and (a) furnish it with such information as it specified 
relating to the merchandising of products by the factor’s customers, (b) 
permit attendance of its representatives at the factor’s sales meetings, and 
(c) “to the extent that employees of Factor have received any special in- 
ducement in any form from Factor, or any other sources, for the sale or 
promotion of a commodity in competition with a product of [respondent] 
International provide an equivalent inducement to employees with Inter- 
national’s competing product * * * hereunder’; 

With the result that its said factors, who were not required by it under said 
conditions to spend the entire amount of additional compensation thus re- 
ceived, and whose sales of said corporation’s “Kotex” and “Kleenex” prod- 
ucts to retail outlets were approximately three times as great as the com- 
bined sales of similar products of all of respondent’s competitors, were re- 
luctant to permit respondent’s competitors to make promotional payments 
or inducements to said factors’ employees, since that would require them 
to make equivalent payments or inducements to their own employees to 
promote respondent’s products, not otherwise required, and, by reason of 
the ratio of respondent’s sales to the sales of competing products, to expend 
approximately three times the amount granted to the factor or any of its 
employees for promoting the sanitary products of a competitor; 

With tendency to prevent its said del credere agents or factors or any of their 
employees from promoting the sale of competitive sanitary products, and 
with effect of so doing in many cases: 

Held, That such arrangements and agreements were all to the prejudice of the 
public; had a dangerous tendency to create a monopoly in said corporation 
in the sale and distribution of sanitary products in commerce; suppressed 
and lessened competition in the sale and distribution in commerce of such 
products; had a capacity and tendency to restrain unreasonably and did 
restrain unreasonably such commerce therein; and constituted an unfair 
method of competition in commerce. 
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Before Mr. James A. Purcell, trial examiner. 

Mr. Fletcher G. Cohn, Mr. Robert F. Quinn and Mr. Paul H. LaRue 
for the Commission. 

Crowell & Leibman, of Chicago, Ill., for respondent. 


CoMPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the International 
Cellucotton Products Company has violated section 5 of the said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent, International Cellucotton Products 
Company, is a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of Delaware, with its 
principal office and place of business located at 919 North Michigan 
Boulevard, Chicago, Illinois. 

Par. 2. Respondent is now, and for many years last past, has been 
engaged principally in the distribution and sale of sanitary napkins 
under the brand name “Katex” and facial tissues under the trade 
name “Kleenex,” which are commonly known as “sanitary products” 
and hereinafter referred to as such, and of related products. While 
the aforementioned products are not manufactured by the respondent, 
they are manufactured for it by various subsidiary corporations and 
by manufacturers of paper products which are located in various 
States of the United States. 

Respondent distributes and sells its sanitary products to various 
retail outlets, which resell same to the consuming public, through and 
by means of consignment arrangements or “factor” agreements with 
substantially all of the wholesale drug companies in the United States, 
as well as many wholesale dry goods companies located in different 
States. 

Under the terms of the said arrangements or agreements, the afore- 
said wholesale drug and dry goods companies become del credere 
agents of the respondent. All of said agents, who are called “factors,” 
receive a certain definite percentage, usually 15 percent, on the gross 
sales they make to the retail outlets, which they retain before remitting 
to respondent the proceeds of said sales. Many of said consignees or 
factors of the respondent, as well as many of the retail outlets for 
such products to whom said consignees sell same for purposes of 
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resale to the consuming public, are in competition in their respective 
lines of commerce in the sale and distribution of said sanitary prod- 
ucts. The retail sales of Kotex for the year ending December 31, 
1947, amounted to approximately $41,500,000, and for Kleenex ap- 
proximately $32,000,000. 

Par. 3. In the course and conduct of its aforesaid business, re- 
spondent, for many years last past, has shipped or caused to be 
shipped, and now ships or causes to be shipped, across State lines and 
into the District of Columbia the aforesaid sanitary products from 
plants where they are manufactured to the aforesaid wholesale drug 
and dry goods companies as consigness or factors, the majority of 
whom are in States of the United States other than the States of origin 
of such shipments. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the aforementioned sanitary products in 
commerce between and among the several States of the United States 
and in the District of Columbia. 

Par. 4. Except insofar as it has been affected, in the manner here- 
inafter alleged, respondent, in the course and conduct of its said 
business has been, and is in competition with other corporations, in- 
dividuals, partnerships and firms which were and are engaged in 
manufacturing, selling and distributing in “commerce,” as commerce 
is defined by the Federal Trade Commission Act, sanitary products 
similar in composition and used for the same purposes as the sanitary 
products of the respondent. 

Par. 5. The following provisions appear in the aforesaid consign- 
ment or factor’s agreements between respondent and its del credere 
consignees, agents or factors: 

“9. Special Promotions and Commission Therefor. 

Factor will exert Factor’s best efforts to promote and increase the 
sales of products to retailers, and in connection therewith, at the 
request of International, which request shall not be made more than 
six times in any calendar year, Factor shall conduct special promo- 
tions of a character and at time specified by International, including 
point of sale retail merchandising; and shall: (a) furnish Inter- 
national with such information as International shall specify relating 
to the merchandising of products by Factor’s customers; (b) permit 
attendance of Thtcrnationnt representatives at Factor’s vies meetings; 
and (c) to the extent that employees of Factor have received any 
special inducement in any form from Factor, or any other sources, 
for the sale or promotion of a commodity in competition with a 
product of International, provide an equivalent inducement to em- 
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ployees with respect to International’s competing product during 
Internationals next promotion hereunder. (Italics supplied.) 

To reimburse Factor for such efforts and promotions, International 

will pay to Factor semi-annually after January 1 and July 1 of each 
year of all sales of products made during the preceding six months a 
special commission of 414% computed upon Factor’s single case sell- 
ing prices in effect at the time of Factor’s sales.” 
The purpose and intended effect of these provisions, especially of 
the above underscored clause, in the said arrangement or agreement, 
which respondent requires all of its consignees or factors to enter into, 
has been, and is to prevent said consignees or factors from promoting 
by any means or methods the sale by them, or similar sanitary prod- 
ucts of respondent’s competitors. Under the aforesaid provisions, 
to the extent that employees of a consignee or factor have received any 
special inducement in any form, including payments of money, either 
from the consignee or factor or from any other sources, including re- 
spondent’s competitors, for the sale or promotion of products which 
compete with those of respondent, the consignee or factor must pro- 
vide an equivalent inducement, in the form of money or otherwise to 
said employees with respect to respondent’s products; said equivalent 
inducements must be paid or given during respondent’s next promotion 
period. 

Par. 6. Furthermore, under the aforequoted provisions the con- 
signee or factor is paid automatically by the respondent, semi-annually 
after January 1 and July 1 of each year on all sales of respondent’s 
products made during the preceding six months, the aforesaid addi- 

‘tional amount of 414 percent. 

From said additional amounts so paid, the consignees or factors 
reimburse themselves for expenditures made by them for the sale or 
promotion of respondent’s products as well as for amounts they have 
had to pay their employees to match equivalently all inducements or 
allowances in any form which said employees received for selling or 
promoting competing products. 

It is only to the extent that. such expenditures and equivalent 
amounts or inducements are made or paid by a consignee or factor, 
that the aforesaid 414 percent, the entire amount of which said con- 
signee or factor receives from respondent, is affected. Since the re- 
spondent infrequently requires its consignees or factors to make ex- 
penditures for the sale or promotion of its products, and then only for 
small amounts, the aforesaid 414 percent has been, and is to a very 
large extent, in the nature of extra compensation to the consignees or 
factors. For this reason, the consignees or factors have been, and are 
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reluctant to permit respondent's competitors to make promotiangs 
payments or inducements in any form to said consignees’ or factors’ 
employees, since they would have to make equivalent payments or in- 
ducements to the employees to promote respondent's products, which 
they otherwise would not do, or be required to do, were it not for the 
aforesaid provisions. 

Par. 7. The total purchases by the public of the respondent’s sani- 
tary products represent approximately 72 percent of the sanitary 
napkins and 66 percent of the facial tissues sold in the United States. 
The ratio of said consignees’ or factors’ sales of respondent’s said 
products to retail outlets is approximately three times as great as their 
combined sales of similar products of all of respondent’s competitors. 
Thus, under the aforequoted provisions, if such a consignee or factor, 
or any of its employees, is granted any amount by one of respondent’s 
competitors for promoting the said sanitary products of a competitor, 
dependent on the amount sold, the consignee or factor would be re- 
quired to expend approximately three times that amount for pro- 
moting respondent’s products. These provisions and requirements. 
have thus tended to prevent, and, in many cases, have prevented, re- 
spondent’s consignees or del credere agents or factors or any of their 
employees from promoting the sale of similar sanitary products of- 
fered to the purchasing public in competition with those of 
respondent. 

Par. 8. The provisions, acts, practices, methods, arrangements and 
agreements, as herein set out and alleged, are all to the prejudice of 
the public; have a dangerous tendency to create a monopoly in re- 
spondent in the sale and distribution of sanitary products in com- 
merce; have frustrated, hindered, suppressed and lessened competition 
in the sale and distribution in commerce of sanitary products within 
the meaning of the Federal Trade Commission Act; have a capacity 
and tendency to restrain unreasonably, and have restrained unreason- 
ably, such commerce in said products; and constitute unfair methods 
of competition in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 


as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated November 13, 1951, the 
initial decision in the instant matter of Trial Examiner James A; 
Purcell, as set out as follows, became on that date the decision of the. 
Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission on May 24, 1951, issued and subsequently served. 
its complaint in this proceeding upon the respondent, International 
Cellucotton Products Company, a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said Act. On July 12, 1951, respondent filed its answer, 
in which answer it admitted all of the material allegations of facts 
set forth in said complaint, but denied that such fact as alleged were 
committed with the purpose or intended effect of preventing its cus- 
tomer del credere factors from promoting the sale by them of the 
products of respondent’s competitors or that such acts have in fact 
resulted in such a culmination. Said answer further denied that re- 
spondent’s acts are to the prejudice of the public; or have a dangerous. 
tendency to create a monopoly in respondent in the sale of its prod-. 
ucts; or have hindered or lessened competition in the sale and distri-. 
bution of sanitary products within the meaning of the Act; or have a 
capacity or tendency to restrain unreasonably, or have restrained 
unreasonably, commerce in such products; or that such acts constitute- 
unfair methods of competition within the intent and meaning of sec- 
tion 5 of the Federal Trade Commission Act. Said answer contains: 
certain reservations to the respondent not necessary to be here con- 
sidered, and which do not affect the issues herein. 

No hearings were held for the taking of testimony, but formal pre- 
trial hearing was had at Chicago, Illinois, on July 1, 1951, before the: 
above-named trial examiner, at which hearing certain evidence was. 
received by stipulation and formal admissions made by counsel, all 
of which was necessary to clarify certain facts, circumstances and 
conditions at variance with the provable charges in the complaint and 
to supply or supplement certain deficiencies of the complaint, all of 
which were necessary to be of record to support the findings and. 
conclusions hereinafter set forth. The proceedings had at this hear- 
ing, and the evidence received, were duly recorded and filed in the office- 
of the Commission. 

Thereafter the proceeding regularly came on for final consideration 
by the above-named trial examiner theretofore duly designated by 
the Commission upon said complaint and answer thereto; the record 
of the proceedings as above stated ; proposed findings and conclusions: 
submitted by counsel for all parties, oral argument not having been. 
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requested, and said trial examiner, having duly considered the entire 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusions drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, International Cellucotton Products 
Company, is a corporation organized and existing under and by virtue 
of the laws of the State of Delaware, with its office and principal place 
of business located at 919 North Michigan Boulevard, Chicago, 
Illinois. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged principally in the distribution and sale of sanitary napkins 
under the brand name “Kotex,” and of facial tissues under the trade 
name “Kleenex,” which are commonly known as “sanitary products” 
and hereinafter referred to as such, and of related products. While 
the aforementioned products are not manufactured by the respondent, 
they are manufactured for it by various manufacturers of paper prod- 
ucts which are located in various States of the United States. 

Respondent distributes and sells its sanitary products to various 
wholesale and retail outlets, which resell same to the consuming pub- 
lic, and also through and by means of del credere arrangements or 
“factor” agreements with substantially all of the wholesale drug com- 
panies in the United States, as well as many wholesale dry goods 
companies located in different States. 

Under the terms of the said arrangements or agreements, the afore- 
said wholesale drug and dry goods companies become del credere 
agents of the respondent. All of said agents, who are called “fac- 
tors,” receive a certain definite percentage, namely 15 percent, on the 
single case selling price of the gross sales they make to the retail out- 
lets, which percentage is retained before remitting to respondent the 
proceeds of said sales. Many of said factors of the respondent, as 
well as many of the retail outlets for such products to whom said 
factors sell same for purposes of resale to the consuming public, are 
in competition in their respective lines of commerce in the sale and 
distribution of said sanitary products. 

Respondent’s sales of Kotex for the year ending December 31, 1947, 
amounted to approximately $41,500,000.00, and of Kleenex, approxi- 
mately $32,000,000.00, or a combined sales volume for that year 
amounting to $73,500,000.00. Combined sales of the two products 
have been $87,000,000.00 for the year 1948 ; $95,000,000.00 for the year 
1949, and $102,000,000.00 for the year 1950. 
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Par. 3. In the course and conduct of its aforesaid business, respond- 
ent, for many years last past, has shipped or caused to be shipped, and 
now ships or causes to be shipped, across State lines and into the Dis- 
trict of Columbia, the aforesaid sanitary products from plants where 
they are manufactured, to the aforesaid wholesale drug and dry goods 
companies, as factors, the majority of whom are in States of the 
United States other than States of origin of such shipments. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the aforementioned sanitary products in 
commerce between and among the several States of the United States 
and in the District of Columbia. 

Par. 4. Except insofar as it has been affected, in the manner here- 
inafter set forth, respondent, in the course and conduct of its said 
business, has been and is in competition with other corporations, in- 
dividuals, partnerships, and firms which were and are engaged in 
manufacturing, selling and distributing in commerce, as “commerce” 
is defined by the Federal Trade Commission Act, sanitary products 
similar in composition and used for the same or similar purposes as 
the sanitary products of the respondent. 

Par. 5. The following provisions appear in the aforesaid agree- 
ments between respondent and its del credere agents or factors: 

“9. Special Promotions and Commission Therefor. 

Factor will exert Factor’s best efforts to promote and increase the 
sales of products to retailers, and in connection therewith, at the 
request of International, which request shall not be made more than 
six times in any calendar year, Factor shall conduct special promo- 
tions of a character and at times specified by International, including 
point of sale retail merchandising; and shall (a) furnish Inter- 
national with such information as International shall specify relating 
to the merchandising of products by Factor’s customers; (b) permit 
attendance of International representatives at Factor’s sales meetings, 
and (c) to the extent that employees of Factor have received any 
special inducement in any form from Factor, or any other sources, 
for the sale or promotion of a commodity in competition with a prod- 
uct of International provide an equivalent inducement to employees 
with International’s competing product during International’s next 
promotion hereunder. (Italics supplied. ) 

To reimburse Factor for such efforts and promotions, International 
will pay to Factor semiannually after January 1 and July 1 of each, 
year on all sales of products made during the preceding six months a 
special commission of 414% computed upon Factor’s single case sell- 
ing prices in effect at the time of Factor’s sales.” 
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The effect of the foregoing provisions (especially of the under- 
scored clause) , in the said arrangement or agreement, which respond- 
ent requires all of its factors to execute, has been and is to prevent 
said factors from promoting by any means or methods the sale by 
them of similar sanitary products of respondent’s competitors, except 
under the disadvantages and penalties as hereinafter found to result 
as a necessary and inevitable consequence of said agreement. Under 
the aforesaid provisions, to the extent that employees of a factor have 
received any special inducement in any form, including payments of 

money, either from the factor or from any eee sources, including 
respondent’s competitors, for the sale or promotion of products which 
compete with those of respondent, the factor must provide an equiva- 
lent inducement, in the form of money or otherwise, to said employees 
with respect to the promotion of the sale of respondent’s products; 
said equivalent inducement must be paid or given during respondent’s 
next ensuing promotion period. 

Par. 6. Under the aforequoted provisions the factor is paid by the 
respondent, semiannually after January 1 and July 1 of each year 
on all sales of respondent’s products made during the preceding six 
months, the aforesaid additional amount of 414%. 

From said additional amounts so paid by reason of the 444% clause, 
the factors reimburse themselves for expenditures made by them for 
the sale or promotion of respondent’s products, as well as for amounts 
they have, or may have, had to pay their employees to match equiva- 
lently all inducements or allowances in any form which said employees 
received for selling or promoting the sale of competing products. 

It is only to the extent that such expenditures and equivalent 
amounts or inducements are made or paid by a factor, that the afore- 
said 414%, the entire amount of which said factor receives from re- 
spondent, is affected. Since the respondent does not require its fac- 
tors to make expenditures for the sale or promotion of its products 
equal to the aforesaid entire 414%, it has been’and is, to a substantial 
extent, in the nature of extra compensation to the factors. Prior to 
the calendar year 1950 respondent’s factors were not required to ex- 
pend any specific amount for promotional purposes in order to be 
entitled to receive the 414% promotional allowance. During the year 
1950 respondent required its factors to expend 50% of the amount of 
the 414% promotional allowance for the promotion of its products in 
order to be entitled to receive any part of the said promotional allow- 
ance. Respondent’s factors are now required to expend 75% of the 
amount of the said 414% promotional allowance in order to become 
eligible for said discount. For this reason the factors have been, and 
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are, reluctant to permit respondent’s competitors to make promotional 
payments or inducements in any form to said factors’ employees, be- 
cause said factors would be required to make equivalent payments or 
inducements to their employees to promote respondent’s products, 
which they otherwise would not do, or be required to do, were it not 
for the aforesaid contractual requirements. 

Par. 7. The total purchases by the public of the respondent’s sani- 
tary products represent approximately 70% of the sanitary napkins 
and approximately 50% of the facial tissues sold in the United States, 
thus placing respondent in an outstanding and dominant position in 
the industry. The ratio of said factors’ sales of respondent’s said 
products to retail outlets is approximately three times as great as their 
combined sales of similar products of all of respondent’s competitors. 
Thus, under the aforequoted provisions, if such factor or any of its 
employees is granted any sum of money or other consideration by one 
of respondent’s competitors for promoting the sanitary products of 
such competitor, dependent on the amount sold, the factor would be 
required to expend approximately three times such amount for pro- 
moting respondent’s products, by reason of the ratio which the sale 
of respondent’s products bears to the sale of competing products. 
These provisions and requirements have thus tended to prevent, and 
in many cases have prevented, respondent’s del credere agents or fac- 
tors, or any of their employees, from promoting the sale of similar 
sanitary products offered to the purchasing public in competition with 
those of respondent. 

CONCLUSIONS 


The provisions, acts, practices, methods, arrangements and agree- 
ments, as herein found to exist, are all to the prejudice of the public; 
have a dangerous tendency to create a monopoly in respondent in the 
sale and distribution of sanitary products in commerce; have frus- 
trated, hindered, suppressed and lessened competition in the sale and 
distribution in commerce of sanitary products within the meaning 
of the Federal Trade Commission Act; have a capacity and tendency 
to restrain unreasonably, and have restrained unreasonably, such 
commerce in said products; and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent, International Cellucotton Products 
Company, a corporation, its officers, representatives, agents and em- 
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ployees, directly or through any corporate or other device, in offering 
for sale, sale or distribution of sanitary products, now commonly 
known under the brand or trade names of “Kotex” and “Kleenex,” 
or by any other name or designation, and of related products, in com- 
merce, as “commerce” is defined by the Federal Trade Commission 
Act, do forthwith cease and desist: 

From granting or paying any promotional allowance, in the form 
of money or otherwise, in connection with any requirement for a 
promotional activity by any consignee, factor, del credere factor or 
agent, agent or purchaser of said products, or by an employee or 
representative of any of them, upon terms or conditions made by 
respondent, which cause or tend to cause such consignee, factor, del 
credere factor or agent, agent or purchaser, or an employee or repre- 
sentative of any of them, to refrain or abstain from accepting or 
using promotional activities or allowances offered or paid by a com- 
petitor of respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist (as required by said 
declaratory decision and order of November 13, 1951). 
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In THE MATTER OF 


NORMAN L. ROTHSTEIN TRADING AS EUREKA WOOLEN 
MILLS, ETC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5806. Complaint, Sept. 6, 1950—Decision, Nov. 15, 1951 


Where an individual engaged in the sale and distribution of blankets, blanket 
robes, panting cloth and skirting cloth, along with two partners who acted 
as his sales agents and distributed blankets at wholesale— 

(a) Represented through circulars, newspaper advertising and other advertising 
media that his said blankets and other products were 100 percent wool, when 
in fact they contained in part fibers other than wool; 

(b) Misbranded certain blankets in violation of the Wool Products Labeling Act, 
through the use thereon of labels which stated in one place that they were 
“100% Wool” and in another “30% New, 70% Re-Processed” ; with effect of 
confusing and deceiving the purchasing public as to their fiber content, and 
with capacity and tendency so to do; 

(c) Misbranded certain piece goods and blankets in that they failed to affix 
thereto the stamp, tag, label or other means of identification giving the in- 
formation required by said Act; 

(d) Sent out samples of swatches and specimens of their wool products to 
prospective customers without labels to show their fiber content and other 
information required by said Act; and 

(e) Made use of the term “Virgin” as descriptive of wool products which were 
not composed wholly of Virgin wool which had never been used, or reclaimed, 
reworked, reprocessed or reused from any spun, woven, knitted, felted or 
manufactured or used product: 

Held, That such acts, practices and methods, under the circumStances set forth, 
were in violation of said Wool Act and rules and regulations, and constituted 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Before Ur. John W. Addison, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mrs. Clarissa Shortall and Mr. Richard C. Shortall, of San Fran- 
cisco, Calif., for respondents. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Norman L. Rothstein, an individual 
trading as Eureka Woolen Mills, Humboldt Bay Woolen Mills and 
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Humboldt Bay Woolen Co. and Edwin B. Schwinger and Richard N. 
Goldman, copartners trading and doing business as Goldman- 
Schwinger & Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said Acts and Rules and Regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapH 1. Norman L. Rothstein is an individual trading as 
Eureka Woolen Mills, Humboldt Bay Woolen Mills, and Humboldt 
Bay Woolen Co., with his office and principal place of business located 
at Eureka, California. 

Said respondent is now and for more than a year last past has been 
engaged in the distribution of blankets, blanket robes, panting cloth 
and skirting cloth. 

Respondents Edwin B. Schwinger and Richard N. Goldman are 
individuals and copartners trading and doing business as Goldman- 
Schwinger & Co. with their office and principal place of business lo- 
cated at 24 California St., San Francisco, California. Said individ- 
uals are sales agents for respondent Norman L. Rothstein, trading as 
Eureka Woolen Mills, and are now and for more than a year last past 
have been engaged in the wholesale distribution of blankets. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondent Norman L. Rothstein, trading as above set forth and for the 
purpose of inducing the purchase of his blankets, panting cloth and 
skirting cloth has circulated and is now circulating among prospec- 
tive purchasers throughout the United States by United States mails 
circulars, newspaper advertising, and other advertising media many 
statements and representations concerning his said products. Among 
and typical of such statements and representations disseminated as 
aforesaid are the following: 


[Swatch] [Swatch] 
FOR YOUR BLANKET NEEDS 


For the first time we offer you our Standard Hotel Blanket direct from our 
Mill. 


Specifications are as follows: 


CONTHNIR2 ES ee oe ee eas Oe eee 100% wool 
MEASUREMENTS____-_---... double bed size 72’’ x 84’’ 
WHIGHT. 270: hura BR te ere orreee over 4 pounds 


MD GWS 23. ofa T_T ere a a nak whip stitched 
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We are pleased to quote the following attractive prices f. o. b. your establishment: 


Sane IEE OU LTN -aeee esa nes oem Stee OPE ONAT ES SE Be $6. 90 
FOREST GREEN, DEEP BLUE and MAROON_-_---___-_-__----- 7. 90 


(please examine the above swatches for quality and color) 


On orders of six or more blankets we will letter on each blanket individually the 
name of your establishment in three inch script. There will be no charge for 
this additional service. 

At the time of this offering we are able to quote almost immediate delivery. 
Trusting that we may have the pleasure of filling your blanket needs, we are 


Very truly yours, 
HUREKA WOOLEN MII1s, 
Blanket Diwision. 


HUMBOLDT BAY WOOLENS EUREKA WOOLEN MILLS, 
Hureka, California. 


OF INTEREST TO YOU 


For the convenience of your students, the Eureka Woolen Mills have insti- 
tuted a new service to simplify choosing fine quality woolens. 

Enclosed, you will find samples of present lines of our skirt and dress weight 
materials, and suit and coat weight woolens. 

Our materials are all-wool and are from 58 to 60 inches wide. 

From the enclosed samples your students may make their selections and order 
from our mill by direct mail. 

As a woolen mill, we retain only a few bolts of each running pattern, so when 
making your selection, a second choice would be appreciated. 

The Eureka Woolen Mills are located where long staple coastal wool is pro- 
duced and have been manufacturing fine woolens for over 60 years. 

We shall be pleased to be of service to you. 

Sincerely, 
EUREKA WOOLEN MILs. 

Par. 8. Through the statements and representations set forth above 
respondent Normal L. Rothstein trading as Eureka Woolen Mills, 
Humboldt Bay Woolen Mills and Humboldt Bay Woolen Co. repre- 
sents and has represented that his blankets and other products are 
made of 100 percent wool. 

The foregoing representations are grossly exaggerated, false and 
misleading and in truth and in fact, respondents’ blankets and other 
woolen material are not composed entirely of wool but contain in part 
fibers other than wool. 

Par. 4. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool or reused wool, as these terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said Act and the Rules and Regula- 
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tions promulgated thereunder. Since July 15, 1941, respondents 
have violated the provisions of said Act and said Rules and Regula- 
tions in the manufacture for introduction, and in the introduction 
into commerce and in the sale, transportation and distribution of said 
wool products in said commerce, by causing said wool products to be 
misbranded within the intent and meaning of said Act and said Rules 
and Regulations. 

Among the said wool products sold and distributed by respondents 
in commerce as aforesaid are blankets which carry labels showing con- 
flicting fiber content information. Among and typical of the con- 
flicting labels used respondents as aforesaid is the following: 


Humboldt Bay 
All Purpose Blanket 
Manufactured by 
EUREKA WOOLEN MILLS 
100% Wool* 
Approx. 314 pounds 62 x 82 inches 
*30% New, 70% Re-Processed 


The use on a blanket of a label which states in one place that said 
blankets are composed of “100% wool” and at another place states 
the content as “80% new, 70% re-processed” is conflicting and has the 
capacity and tendency to confuse and deceive and does confuse and 
deceive the purchasing public as to the fiber content of said blankets, 
and is a violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder. 

Par. 5. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported and distributed in commerce by respondents are piece 
goods and blankets. Exemplifying respondents’ practice of violating 
said Act and the Rules and Regulations promulgated thereunder is 
their misbranding of the aforesaid wool products in violation of the 
provisions of said Act and the said Rules and Regulations by failing 
to affix to said wool products a stamp, tag, label or other means of 
identification, or a substitute in lieu thereof, as provided by said Act, 
showing (a) the percentage of the total fiber weight of the wool prod- 
uct, exclusive of ornamentation not exceeding five percentum of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
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(4) each fiber other than wool where said percentum by weight of 
such fiber was five percentum or more, and (5) the aggregate of all 
other fibers; (b) the maximum percentage of the total weight of the 
wool product nonfibrous loading, filling, or adulterating matter; (c) 
the percentages in words and figures plainly legible by weight of the 
wool content of such wool product where said wool product contains 
a fiber other than wool; (d) the name of the manufacturer of the wool 
product or the name of one or more persons subject to section 3 of 
said Act with respect to such wool product, or the registered identifi- 
cation number of such person or persons as provided for in Rule 4 
of the Regulations as amended. 

The misbranded wool products referred to above were introduced, 
sold, transported, distributed, delivered for shipment, shipped, and 
offered for sale, in commerce by each of the respondents. 

Par. 6. In addition to the acts and practices hereinabove set forth, 
the respondents, to promote the sale of their wool products in com- 
merce, have sent out samples of swatches and specimens of their wool 
products to prospective customers without labeling said sample 
swatches and specimens to show their respective fiber contents and 
other information required by the Wool Products Labeling Act of 
1939, and using the term “Virgin” as descriptive of their wool prod- 
ucts when the products so described are not composed wholly of 
Virgin wool which has never been used, or reclaimed, reworked, re- 
possessed or reused from any spun, woven, knitted, felted or manu- 
factured or used product. 

Par. 7. The aforesaid acts, practices and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, and section 5 of the Federal Trade Commission Act as 
amended, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

DecISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated November 15, 1951, the 
initial decision in the instant matter of Trial Examiner John W. 
Addison, as set out as follows, became, on that date, the decision of the 
Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
September 6, 1950, issued and subsequently served its complaint in 
this proceeding upon Norman L. Rothstein, individually and trading 
as Eureka Woolen Mills, Humboldt Bay Woolen Mills, and Humboldt 
Bay Woolen Co., and Edwin B. Schwinger and Richard N. Goldman, 
individually and as copartners trading and doing business as Gold- 
man-Schwinger & Co., charging them with the use of acts, practices 
and methods in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and section 
5 of the Federal Trade Commission Act and constituting unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. After filing their origi- 
nal answers to the complaint, respondents requested and obtained 
leave to withdraw said answers and to substitute therefor answers 
admitting all of the material allegations of fact in the complaint and 
waiving all intervening procedure and further hearings as to the facts. 
These substitute answers were in due course filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by the above-named trial examiner theretofore duly 
designated by the Commission upon said complaint and answers 
thereto, all intervening procedure having been waived, no proposed 
findings and conclusions having been presented by counsel, and oral 
argument not having been requested ; and said trial examiner having 
considered the record herein, finds that this proceeding is in the in- 
terest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Norman L. Rothstein is an individual trading as 
Eureka Woolen Mills, Humboldt Bay Woolen Mills, and Humboldt 
Bay Woolen Co., with his office and principal place of business located 
at Kureka, California. 

Said respondent is now and for more than a year last past has been 
engaged in the distribution of blankets, blanket robes, panting cloth 
and skirting cloth. 

Respondents Edwin B. Schwinger and Richard N. Goldman are 
individuals and copartners trading and doing business as Goldman- 
Schwinger & Co. with their office and principal place of business 
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located at 24 California St., San Francisco, California. Said in- 
dividuals are sales agents for respondent Norman L. Rothstein, trad- 
ing as Eureka Woolen Mills, and are now and for more than a year 
last past have been engaged in the wholesale distribution of blankets. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondent Norman L. Rothstein, trading as above set forth and for the 
purpose of inducing the purchase of his blankets, panting cloth and 
skirting cloth has circulated and is now circulating among prospective 
purchasers throughout the United States by United States mails 
circulars, newspaper advertising, and other advertising media many 
statements and representations concerning his said products. Among 
and typical of such statements and representations disseminated as 
aforesaid are the following: 


[Swatch] [Swatch] 
FOR YOUR BLANKET NEEDS 


For the first time we offer you our Standard Hotel Blanket direct from our Mill. 
Specifications are as follows: 


GC OINSREUN Tt et oe ee ee eee nee bee ie) 100% wool 
MEASUREMENTS Seton S22 See ae double bed size 72’’ x 84’’ 
AWN SHI LG: 8 10 Mii tS Bd Si ea Se a ee over 4 pounds 

TOROS ON) ee a Nas A ch ch Acc a whip stitched 


We are pleased to quote the following attractive prices f. 0. b. your establishment: 


HEA THERTIGRDY 3. 2) ote ees OR ees eee eee es $6. 90 
FOREST GREEN, DEEP BLUE AND MAROON_-_-_--------- 7. 90 


(please examine the above swatches for quality and color) 


On orders of six or more blankets we will letter on each blanket individually 
the name of your establishment in three inch script. There will be no charge 
for this additional service. 

At the time of this offering we are able to quote almost immediate delivery. 
Trusting that we may have the pleasure of filling your blanket needs, we are 


Very truly yours, 
EuREKA WOOLEN MIILs, 


Blanket Division. 


HUMBOLDT BAY WOOLENS EuREKA WOOLEN MILLs, 
Eureka, California. 


OF INTEREST TO YOU 


For the convenience of your students, the Hureka Woolen Mills have instituted 


a new service to simplify choosing fine quality woolens. 
Enclosed, you will find samples of present lines of our skirt and dress weight 


materials, and suit and coat weight woolens. 
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Our materials are all-wool and are from 58 to 60 inches wide. 

From the enclosed samples your students may make their selections and 
order from our mill by direct mail. 

As a woolen mill, we retain only a few bolts of each running pattern, so when 
making your selection, a second choice would be appreciated. 

The BHureka Woolen Mills are located where long staple coastal wool is pro- 
duced and have been manufacturing fine woolens for over 60 years. 

We shall be pleased to be of service to you. 

Sincerely, 
Eureka WooLen MIDs. 

Par. 3. Through the statements and representations set forth above, 
respondent Norman L. Rothstein, trading as Eureka Woolen Mills, 
Humboldt Bay Woolen Mills and Humboldt Bay Woolen Co., repre- 
sents and has represented that his blankets and other products are 
made of 100 percent wool. 

The foregoing representations are grossly exaggerated, false and 
misleading and in truth and in fact, respondents’ blankets and other 
woolen material are not composed entirely of wool but contain in part 
fibers other than wool. 

Par. 4. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool or reused wool, as these terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said Act and the Rules and Regula- 
tions promulgated thereunder. Since July 15, 1941, respondents have 
violated the provisions of said Act and said Rules and Regulations 
in the manufacture for introduction, and in the introduction into 
commerce and in the sale, transportation and distribution of said wool 
products in said commerce, by causing said wool products to be mis- 
branded within the intent and meaning of said Act and said Rules 
and Regulations. 

Among the said wool products sold and distributed by respondents 
in commerce as aforesaid are blankets which carry labels showing 
conflicting fiber content information. Among and typical of the con- 
flicting labels used by respondents as aforesaid is the following: 


Humboldt Bay 
All Purpose Blanket 
Manufactured by 
EUREKA WOOLEN MILLS 


100% Wool* 
Approx. 34% pounds 62 x 82 inches 


*30% New, 70% Re-Processed 
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The use on a blanket of a label which states in one place that said 
blankets are composed of “100% wool” and at another place states the 
content as “30% new, 70% reprocessed” is conflicting and has the ca- 
pacity and tendency to confuse and deceive and does confuse and 
deceive the purchasing public as to the fiber content of said blankets, 
and is a violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder. 

Par. 5. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported and distributed in commerce by respondents are piece 
goods and blankets. Exemplifying respondents’ practice of violating 
said Act and the Rules and Regulations promulgated thereunder is 
their misbranding of the aforesaid wool products in violation of the 
provisions of said Act and the said Rules and Regulations by failing 
to affix to said wool products a stamp, tag, label or other means of 
identification, or a substitute in lieu thereof, as provided by said Act, 
showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding five per centum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said per centum by weight 
of such fiber was five per centum or more, and (5) the aggregate of 
all other fibers; (b) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling, or adulterating matter ; 
(c) the percentages in words and figures plainly legible by weight of 
the wool content of such wool product where said wool product con- 
tains a fiber other than wool; (d) the name of the manufacturer of 
the wool product or the name of one or more persons subject to section 
3 of said Act with respect to such wool product, or the registered 
identification number of such person or persons as provided for in 
Rule 4 of the Regulations as amended. 

The misbranded wool products referred to above were introduced, 
sold, transported, distributed, delivered for shipment, shipped, and 
offered for sale, in commerce, by each of the respondents. 

Par. 6. In addition to the acts and practices hereinabove set forth, 
the respondents, to promote the sale of their wool products in com- 
merce, have sent out samples of swatches and specimens of their wool 
products to prospective customers without labeling said sample 
swatches and specimens to show their respective fiber contents and 
other information required by the Wool Products Labeling Act of 
1939, and using the term “Virgin” as descriptive of their wool prod- 
ucts when the products so described are not composed wholly of 
Virgin wool which has never been used, or reclaimed, reworked, re- 
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possessed or reused from any spun, woven, knitted, felted or manu- 
factured or used product. 
CONCLUSION 


The aforesaid acts, practices and methods of the respondents, as 
found herein, were and are in violation of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated there- 
under, and section 5 of the Federal Trade Commission Act as amended, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Norman L. Rothstein, individually 
and trading as Eureka Woolen Mills, Humboldt Bay Woolen Mills, 
and Humboldt Bay Woolen Co., or under any other name, and Edwin 
B. Schwinger and Richard N. Goldman, individually and as copart- 
ners trading and doing business as Goldman-Schwinger & Co., or 
under any other name, jointly or severally their representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of blankets or other wool products in commerce, as “commerce” is 
defined in the aforesaid Acts, do forthwith cease and desist from: 

1. Misrepresenting in any way the constituent fiber or material 
used in its merchandise or the respective percentages thereof ; 

2. Describing, designating or in any way referring to any product 
or portion of a product which is “reprocessed wool” or “reused wool” 
as “wool”; 

3. Using the word “wool” to describe, designate or in any way refer 
to any product or portion of a product which is not the fiber from the 
fleece of the sheep or lamb, or hair of the Angora goat or Cashmere 
goat, or hair of the camel, alpaca, llama or vicuna which has never 
been reclaimed from any woven or felted product. 

Lt as further ordered, That respondents, individually or trading as 
above described, jointly or severally, their representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction into commerce, or the sale, transporta- 
tion, or distribution of such products in commerce, as “commerce” is 
defined in the aforesaid Acts, do forthwith cease and desist from mis- 
branding blankets or other wool products as defined in and subject 
to the Wool Products Labeling Act of 1939, which contain, purport to 
contain or in any way are represented as containing, “wool,” “reproc- 
essed wool,” or “reused wool” as these terms are defined in said Act, by 
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1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such product; 

2. Failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of 

(1) wool, 

(2) reprocessed wool, 

(3) reused wool, 

(4) each fiber other than wool where said percentage by weight 
of such fiber is five percentum or more, and 

(5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided, further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of November 15, 1951]. 
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In THE MATTER OF 


MURRAY MENTZER AND SOLOMON W. WEINGAST DOING 
BUSINESS AS PRECISION APPARATUS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4732. Complaint, Mar. 17, 1942—Decision, Nov. 20, 1951 


Mutual conductance is an engineering technical term used to designate one of 
the characteristics of a radio tube, and is the ratio of a change in output 
current to the change in grid voltage which produces the change in current ; 
so that an analysis of the mutual conductance of a tube and an expression 
thereof in terms of micromhos is a means of precisely and scientifically 
expressing the ability of a tube to respond to a change in grid voltage. 


The overall worth of a tube is obviously dependent upon the merit of its various 
characteristics, among which are mutual conductance, amplification factor, 
plate resistance, and emission; and a change in one direction on the part of 
certain of them causes some corresponding variation in values for another. 


Tube checking instruments offered and sold to the radio service and repair 
trade include mutual conductance testers which are held in high esteem 
by radio servicemen, and which, during the periods involved in the instant 
proceeding, included mutual conductance testers which determined and re- 
ported mutual conductance under static conditions, and those which de- 
termined such conductance under other conditions and reported the results 
quantitatively in micromhos or both quantitatively and qualitatively 
through a “replace-good” meter reading. Such tube checking instruments 
also include emission testers which in no sense afford a test of mutual 
conductance. 


Where two partners engaged in the manufacture and interstate sale and dis- 
tribution of certain tube checking radio instruments which, during part of 
the time concerned, they designated as “Dynamic Mutual Conductance Tube 
Testers” and which (1) were calibrated to compare the plate current of a 
suspected tube with that yielded by another tube selected for its adequacy 
in all characteristics, including emission and mutual conductance, so that 
a comparative reading indicating the presence of plate current value in a 
Suspected tube similar to that of a new tube constituted a rough appraisal 
of the overall value of the tube under check rather than a scientific test 
of the merit of any separate tube characteristic; (2) enabled the user of 
the instrument to select the proper setting so that the meter reading would 
indicate “replace”, “good”, or “weak” depending on the average amount of 
current flowing through the tube and meter in comparison to that of a 
known-to-be-good sample tube or tubes; and (3) could not be used for 
checking tubes for which no data appeared in the roller chart furnished 
with the equipment— 

(@) Made use, in certain catalogs, of the designation “Precision Dynamic Mutual 
Conductance Tube Testers” in referring thereto and represented through 
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such designations and other language, along with the failure to state that 
an actual determination in micromhos was not made available, that their 
said instruments were mutual conductance testers capable of performing 
all the functions of such devices, and that through their use the mutual 
conductance of radio tubes could be determined; and 

Represented that their tester was a mutual conductance testing instrument 
or type thereof which, by segregating and appraising such change in plate 
current as resulted from a change or variation in voltage placed by their 
device upon the grid of the tube under check, would afford a qualitative 
evaluation, determination and test of the mutual conductance of an elec- 
tronic tube through comparing the value thus disclosed with that displayed 
by tube of known merit; through use of the term “mutual conductance” in 
such trade or product names as “Combination Dynamic Mutual Conduc- 
tance Type Tube Testers and 33 Range Rotary Selective A. C.-D. C. Multi- 
Range Set Tester” and explanatory matter which had reference to the 
properties and attributes of their devices, coupled with their failure to 
reveal that such change in plate current as resulted from a change in voltage 
Placed by the device upon the grid was not evaluated incident to the de- 
termination of tube merit; 


The facts being that apart from such value as the device possessed in checking 


emission, it was limited to a comparison of the averages of total plate 
currents occurring in a known-to-be good tube and a tube under check; it 
did not, and by reason of its construction could not, compare a tube of known 
merit and a suspected one by comparing those variations in their respective 
plate currents which stemmed from a similar change or variation in voltage 
applied to their grids; and it was not a mutual conductance tube tester or 
type thereof within the understanding of members of the radio repair and 
service trade; 


With tendency and capacity to mislead and deceive a substantial portion of the 


purchasing public with respect to their instruments and thereby induce the 
purchase of a substantial quantity thereof: 


Held, That such acts and practices, under the circumstances set forth, were to 


the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce, 


The statement, among others, that calibration of the meter in micromhos was 


not afforded and that the merit indication was set forth on a “replace- 
weak-good seale”’ so as to “thereby avoid the confusion of a useless micromho 
seale” in determining tube merit, was not sufficient to counteract or avoid 
the representation otherwise made as to the nature of respondents’ device 
as above noted. 


In reaching its conclusion, the Commission was of the opinion that such cor- 


relation as existed between a marked decrease in the average value of 
plate current and a decrease in mutual conductance, stated as roughly pro- 
portional, should be rejected as the controlling factor in determining whether 
the device herein concerned was a mutual conductance type tube tester. 
To conclude otherwise would be to ignore the testimony adduced in the 
proceeding by numerous engineers and other expert witnesses called by 
counsel supporting the complaint who expressed opinions to the effect that 
respondents’ product did not indicate values which could be directly inter- 
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preted in terms of mutual conductance, and that inasmuch as its reading 
was limited to the average value of plate current flowing through the com- 
plete cycle of power impressed upon the plate, such device did not in any 
way indicate the effect of any modification that might be made by a signal 
impressed upon the control grid itself. And in such connection there was 
also to be weighed and appraised the testimony of other witnesses relating 
to the understanding of members of the radio repair and service trade of 
the term “mutual conductance” when used to designate a tube testing 
instrument. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. Clark Nichols for the Commission. 


James & Franklin, of New York City, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Murray Mentzer and 
Solomon W. Weingast, copartners doing business as Precision Ap- 
paratus Company, hereinafter referred to as respondents, have vio- 
lated the provisions of the said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondents, Murray Mentzer and Solomon W. 
Weingast are copartners doing business as Precision Apparatus Com- 
pany. Their place of business is at 647 Kent Avenue, Brooklyn, New 
York. They are now, and for several years last past have been, en- 
gaged in manufacturing and selling radio testing equipment among 
which are radio tube testing instruments designated by respondents as 
“Dynamic Mutual Conductance Tube Testers.” 

In the course and conduct of their business as aforesaid, the re- 
spondents cause and for several years last past have caused their said 
instruments, when sold, to be transported from their said place of 
business in Brooklyn, New York, to the purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia. Respondents maintain, and all times mentioned herein have 
maintained, a course of trade in said instruments in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business and 
for the purpose of inducing the sale of their said instruments, re- 


1The complaint is published as amended by an order of the Commission dated October 
24, 1947. 
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spondents have made certain false, deceptive and misleading state- 
ments, and representations with respect to the character of their said 
instruments, such representations being made in advertisements in- 
serted in trade journals and catalogs circulated generally among the 
purchasing public. Among and typical of such statements and 
representations so used and circulated are the following: 

The most perplexing issue confronting the radio service engineer is the choice 
of tube testing equipment that will definitely and unfailingly solve all tube test 
problems with constant accuracy and reliability. With this thought foremost 
in mind “PRECISION” engineers have devoted a great deal of research and 
development in collaboration with the engineering divisions of leading tube manu- 
facturers, conducting all varieties of tests on thousands of tubes. The outcome 
of these tests, as performed on a large number of tube test circuits, firmly con- 
vinced the engineering staff that the resultant tube tester designed MUST defi- 
nitely be based on two All-Important characteristics of a radio tube: 

1. Dynamie Mutual Conductance. 

2. Cathode Structure or Hmission. 

Neither one of these fundamental factors can be neglected. 

The “PRECISION” Dynamic Mutual Conductance Test Tube Circuit, incor- 
porated in all “PRECISION” Dynamic Electronometers (series 910, 912, 915, 
620 and 922) has been designed with the foregoing as its foundation * * *, 

TUBE ANALYZING FEATURES 

*A DYNAMIC TUBE TESTER employing an exclusive “PRECISION” engi- 
neered circuit, which in one operation, effectively tests all radio receiving tubes 
for both MUTUAL CONDUCTANCE and CATHODE STRUCTURE. 


Respondents also refer to and describe their said instruments as 
“Dynamic Mutual Conductance Type Tube Tester.” 

Par. 38. Through the use of the aforesaid statements and represen- 
tations, respondents represent that their said instruments are mutual 
conductance tube testers, capable of performing all of the functions 
of such a tester and that by their use the mutual conductance of radio 
tubes can be determined. 

Par. 4. The said statements and representations set forth in para- 
graph 2, above, and other similar import, not specifically therein 
set forth but disseminated in the same manner as those set out in 
paragraph 2, are false, misleading and deceptive. In truth and in 
fact, peapondents? said intruments cannot properly be designated and 
idsecibed as mutual conductance tube testers and they are not capable 
of testing the mutual conductance of radio tubes. 

Par. 5. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statments and representations has had and now 
has the tendency and capacity to and does mislead and deceive a sub- 
stantial portion of the purchasing public with respect to the character, 
quality and performance ability of their said instruments and to in- 
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duce the purchase of a substantial quantity of said instruments as a 
result of the erroneous and mistaken belief so engendered. 

Par. 6. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 17, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that Act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other 
evidence in support of and in opposition to the allegations of the 
complaint were introduced before a trial examiner of the Commission, 
theretofore duly designated by it, and said testimony and other evi- 
dence were recorded and filed in the office of the Commission. This 
proceeding subsequently came on for hearing before the Commission 
upon the motion of counsel supporting the complaint to amend the 
complaint in certain respects to conform to the proof, and on Oc- 
tober 24, 1947, the Commission, having duly considered such motion, 
issued its order granting the motion and amending the complaint in 
the respects stated in such order. Additional testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint, as amended, subsequently were introduced before the trial 
examiner and duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, as amended, the answer of 
respondents, as amended, the testimony and other evidence received 
prior and subsequent to the date upon which the order amending the 
complaint was issued, recommended decision of the trial examiner and 
the exceptions thereto, and briefs in support of and in opposition to 
the complaint, as amended (counsel for respondents having failed to 
appear on the day designated for oral argument in this matter) ; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 
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ParaGrapH 1. Respondents, Murray Mentzer and Solomon W. 
Weingast, individuals trading as copartners under the name of Pre- 
cision Apparatus Company, for several years prior to the institution 
of this proceeding were engaged in the manufacture and sale of radio 
testing equipment, among which were radio tube checking instruments 
designated during a part of such period of time as “Dynamic Mutual 
Conductance Tube Testers,” with their place of business at 647 Kent 
Avenue, Brooklyn, New York. Subsequent to the closing of this case 
for the taking of testimony, notice for the record was filed by counsel 
for respondents that Mr. Mentzer departed this life on July 238, 1949. 

Par. 2. Respondents, in the course and conduct of their business as 
aforesaid, caused their said instruments, when sold, to be transported 
from their place of business in Brooklyn, New York, to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia, and during the period mentioned hereinabove 
respondents maintained a course of trade in said instruments in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 8. In the course and conduct of their business and for the pur- 
pose of inducing the sale of their tube checking instruments, respond- 
ents have made various statements and representations with respect 
to the character of their equipment, which representations have been 
made in advertising circulars and catalogs circulated generally among 
the purchasing public. 

(a) Among and typical of the statements and representations so 
used and circulated are the following, which appeared in the catalog 
of respondents bearing the date of 1940: 

COMBINATION DYNAMIC MUTUAL CONDUCTANCE TUBE TESTER AND 
33 RANGE ROTARY SELECTIVE A. C.-D. C. MULTI-RANGE SET TESTER, 
* * & 


A complete service laboratory incorporating the “PRECISION” engineered 
‘DYNAMIC MUTUAL CONDUCTANCE” tube tester * * * 


* * * 


TUBE ANALYZING FEATURES 


A DYNAMIC TUBE TESTER * * * which in one operation, effectively 
tests all radio receiving tubes for both MUTUAL CONDUCTANCE and CATH- 
ODE STRUCTURE. 


x * * 
The most perplexing issue confronting the radio service engineer is the choice 
of tube testing equipment that will definitely and unfailingly solve all tube test 
problems with constant accuracy and reliability. 
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With this thought foremost in mind, “PRECISION” engineers have devoted a 
great deal of research and development in collaboration with the engineering 
divisions of leading tube manufacturers, conducting all varieties of tests on 
thousands of tubes. The outcome of these tests, as performed on a large number 
cf tube test circuits, firmly convinced the engineering staff that the resultant 
tube tester design MUST definitely be based on two ALL-Important characteris- 
tics of a radio tube: 

1. Dynamic Mutual Conductance 

2. Cathode Structure or Emission 

Neither one of these fundamental factors can be neglected. 

The “PRECISION” Dynamic Mutual Conductance Tube Test Circuit, incor- 
porated in all “PRECISION” Dynamic Electronometers (Series 910, 912, ee: 
920 and 922) has been designed with the foregoing as its foundation * * 

* * * 

* * * it can be readily seen that the over-all Quality or Merit of a tube 
is absolutely dependent on both MUTUAL CONDUCTANCE and EMISSION, 
neither one of which can possibly be neglected. 

* * * 

As previously outlined, the over-all Quality or Merit of a tube is absolutely 
dependent on both MUTUAL CONDUCTANCE and EMISSION. For this reason, 
the “PRECISION” Dynamic Electronometer circuit places the TUBE MERIT 
METER only in the plate or output section of the tubes under test, and in this. 
manner, the resultant meter reading is directly and simultaneously proportional 
to both CATHODE EMISSIVE quality and MUTUAL CONDUCTANCE and 
accordingly will reject all tubes which, as previously explained, may be the 
cause for little or no volume, noisy or distorted operation, or fading reception. 

* * * 


PRECISION DYNAMIC MUTUAL CONDUCTANCE TUBE TESTERS 


* * * 


(6) Among and typical of the statements and representations used 
and circulated by respondents are the following, which appeared in a 
catalog of Precision Apparatus Company under date of 1941: 
COMBINATION DYNAMIC MUTUAL CONDUCTANCE TYPE TUBE TESTER 
AND 33 RANGE ROTARY SELECTIVE A. C-D. C. MULTI-RANGE SET 
TESTER 


* * * 


A complete service laboratory incorporating the “PRECISION” engineered 
“DYNAMIC MUTUAL CONDUCTANCE” type tube tester * * ¥* 


* * * 
TUBE ANALYZING FEATURES 
A DYNAMIC TUBE TESTER employing an * * * engineered circuit, 


which in one operation, effectively tests all radio receiving tubes for both 
DYNAMIC MUTUAL CONDUCTANCE and CATHODE STRUCTURE. * * # 


* oe * 
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PRINCIPLES OF 
DYNAMIC MUTUAL CONDUCTANCE TUBE TESTING 


The most perplexing issue confronting the radio service engineer is the choice 
of tube-testing equipment that will permanently remove the “QUESTION MARK” 
from his tube test problems, and thereby definitely and unfailingly solve them 
with constant accuracy and reliability. With this thought foremost in mind, 
“PRECISION” engineers have devoted unlimited time in extensive research and 
development, in collaboration with the engineering divisions of leading tube 
manufacturers. 

All varieties of tests were conducted on thousands of tubes, from which two 
vital points stood out above all others, which finally dictated that “the resultant 
tube tester design MUST definitely be based on the two all-important charac- 
teristics of a radio tube.” 

1. Dynamic Mutual Conductance. 

2. Cathode Structure or Emission. 


* * * 


NEITHHR ONE OF THESE FUNDAMENTAL FACTORS 
CAN EVER BE NEGLECTED! 
* * * 

In other words,: direct micromho readings are ABSOLUTELY MEANING- 
LESS unless the tube tester can duplicate the exact voltages and loads under 
which the particular tube in question is ACTUALLY operating in the specific 
receiver from which it has been removed, and would furthermore require refer- 
ence to the tube’s characteristic curves in order to determine what the mutual 
conductance SHOULD BE under the particular conditions in which the receiver 
is using this tube. 

* * * it is found that it is impossible to design a SIMPLE instrument 
which could definitely duplicate all various applications of a given tube. There- 
fore, it would be meaningless, let alone misleading, to say that we are going to 
ealibrate our tester numerically in micromhos when the merit indication may 
just as well be on a simple three-colored REPLACEH-WEAK-GOOD scale and 
thereby avoid the confusion of a useless micromho scale, and at the same time 
be able to immediately determine the worth of a tube. 

In the final analysis, our reason for putting a tube into a tester is not to deter- 
mine how many micromhos the meter can be MADE to read under purely ARBI- 
TRARY conditions, but rather the very simple question of “IS THIS TUBE 
GOOD, WEAK, OR DECIDEDLY BAD?” and our English reading scale imme- 
diately tells the story. 

The foregoing thoughts have strictly guided the development of the “PRH- 
CISION” Dynamic Mutual Conductance type tube test circuit, as incorporated 
in all “PRECISION” Dynamic Hlectronometers, Series 910, 912, 914, 915, 920, 


922,and954 * * * 


* * * 

To familiarize ourselves with the principles of this exclusive “PRECISION” 
innovation, let us briefly observe the operation of a simple pentrode such as the 
2A5, in a standard power output stage, shown in diagram A, with the addition 
of a current-indicating meter in the plate circuit. * * * 
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Diagram B shows the “PRECISION” Dynamic Electronometer circuit set up 
to test the same type 2A5. It is interesting to note and compare the remarkable 
similarity between this schematic and that shown in Diagram A. 

Note that separate plate, screen and grid voltages and loads are applied to 
the respective elements of the tube under test and it is thereby being tested in 
the manner for which the tube has been designed * * *, * * #* 

As previously outlined, the over-all quality or merit of a tube is absolutely 
dependent on both DYNAMIC MUTUAL CONDUCTANCE and EMISSION. 

For this reason, the “PRECISION” Dynamic Electronometer circuit places 
the TUBE MERIT METER only in the plate or output section of the tubes under 
test, and accordingly the resultant meter reading is directly and simultaneously 
proportional to both CATHODE EMISSIVE quality and DYNAMIC MUTUAL 
CONDUCTANCE and will reject all tubes which do not come up to the standards 
as determined from the original laboratory tests from which the tube-chart data 
is gathered. * * * 


PRECISION DYNAMIC MUTUAL CONDUCTANCE TYPE TUBE TESTERS 
x e 


COMBINATION DYNAMIC MUTUAL CONDUCTANCE TYPE TESTER 
AND 387 RANGE SUPERSENSITIVE AC-DC MULTIRANGE TESTER 
SERIES 954 

The Series 954, combination tube tester and Supersensitive multirange set 
tester is truly a COMPLETH SERVICE LABORATORY answering the ever- 
increasing demand for one compact unit providing every facility for the accurate 
and reliable solutions of tube test and all measurement problems arising from 
modern Radio (A. M. and F. M.), Television, Industrial and Laboratory 


practice. 
* ke & 


Par. 4. Before proceeding to a consideration of the circuit con- 
tained in respondents’ instrument, brief reference to the structure and 
purpose of radio vacuum tubes is appropriate. Vacuum tubes are 
sometimes referred to as diode, triode, tetrode, or pentode, depending 
on whether the tube has 2, 3, 4, or 5 electrodes, respectively. An 
evacuated glass envelope or bulb houses these tube elements. The 
three electrodes which comprise a triode are the cathode, grid, and 
plate, the triode being the simplest form of tube having mutual con- 
ductance. Upon application of a voltage to the heater, which also 
is housed within the glass envelope, the heat causes the cathode to 
emit electrons which flow to the plate during periods when the plate 
is polarized positively and attracting these electrons, each of which 
has a negative potential. The grid or third electrode is placed be- 
tween the cathode and the plate and is ordinarily a screen of open wire 
mesh which permits the electrons to flow through to the plate. In 
the absence of some other force, as long as the plate is positive in 
relation to the cathode, there will be a flow of electricity through the 
tube. The application of a voltage on the grid affects the flow of 
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electrons to the plate, which flow relatively increases as the voltage 
becomes more positive and is stayed when more negative. A vacuum 
_ tube essentially acts as a valve in controlling the flow of the electricity. 
There are, however, no connections within the tube itself between the 
three electrodes. 

In the home radio set, various operating voltages are utilized to 
cause the basic elements of a typical tube to function. The signal 
placed on the air by a transmitting station is collected by the an- 
tenna and that signal is applied to the grid upon its appearance in 
the input circuit of the tube. After being greatly modified in the 
output circuit of the tube, it passes along and through the receiver and 
emerges as intelligence. The prime purpose of the tube is to modify 
these signals. 

The circuit contained in respondents’ instrument is so designed 
that a voltage is made available to the grid electrode of the tube which 
may be adjusted to desired value. The plate is connected to a meter 
in the instrument through a shunt or variable resistor which makes it 
possible to adjust the sensitivity or the response of the meter. The 
circuit from the meter is continued to a source of variable voltage 
which polarizes the plate of the tube positively. The voltages ap- 
plied to the grid and to the plate are not D. C. voltages. They are 60- 
cycle A. C. voltages taken from a common power source and are in 
phase with each other. They therefore simultaneously sweep from 
zero to a maximum and back to zero. The current through the meter 
(plate) conforms, but inasmuch as the meter itself has too much 
inertia to follow such rapid fluctuations, the meter remains steady at 
the average value of the sweeps of current. 

The operations of respondents’ tube checker entails the use of a 
roller chart, furnished with their equipment by respondents, contain- 
ing data for hundreds of tube types in common use. In preparing 
this chart, respondents secure known-to-be-good samples of a particu- 
lar type of tube from the manufacturer. These tubes are inserted in 
the checker and appropriate voltage sweeps are selected which will 
bring the reading on the meter to the “good” scale. This is worked 
out in such manner that, when a certain lessened value of average 
plate current ensues, the meter will instead read only at the weak or 
bad part of the scale. The various settings are printed on the chart 
and by reference thereto the user of respondents’ instrument can se- 
lect the proper settings and his meter reading for the suspected tube 
will swing to a position which may be either at replace, good or weak, 
depending on the average amount of current flowing through the tube 
and meter in comparison to that of a known-to-be-good sample tube 
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or tubes. Respondents’ instrument cannot be used for checking tubes 
for which no data appears in the chart. 

Par. 5. Mutual conductance is an engineering technical term used 
to designate one of the characteristics of a radio tube. It is the ratio 
of a change in output current to the change in grid voltage which 
produces the change in current. Thus, an analysis of the mutual 
conductance of a tube and an expression thereof in terms of micromhos 
is a means of precisely and scientifically expressing the ability of a 
tube to respond to a change in grid voltage. The mutual conductance 
of a tube is considered to be high if a large change in output current 
results from a small change in grid voltage. 

Available to the radio industry and used for the testing of mutual 
conductance during the periods mentioned in this proceeding have 
been proportional mutual conductance testers which determine and 
report. mutual conductance under static conditions and mutual con- 
ductance testers which determine mutual conductance under other 
conditions and report the result either quantitatively in micromhos 
or both quantitatively and qualitatively through a “replace-good” 
meter reading. The foregoing instruments determine and report the 
mutual conductance value of the tube separate and apart from the 
other tube characteristics. The instruments conventionally used in 
laboratories for measuring dynamic mutual conductance have complex 
circuits and included in the voltages utilized in such analyzers are con- 
stant D. C. potentials for the electrodes which can be applied in a 
manner simulating the actual conditions under which the tube has 
been designed to operate. One instrument being sold into radio re- 
pair shop channels for testing mutual conductance, prior to the time 
when this proceeding was instituted, differs from the two analyzers 
widely used in laboratories but it likewise affords a constant operating 
voltage for the grid of the tube under test and contains a patented 
circuit for determining mutual conductance through measuring, by 
means of a “bridge output circuit,” the changes in plate current re- 
sulting from a signal voltage additionally applied to the grid. Mu- 
tual conductance testers are held in high esteem by radio servicemen. 
Among the other tube checking instruments offered for sale and sold 
to the radio service and repair trade are emission testers which in 
no sense afford a test of mutual conductance. 

Par. 6. In the advertising statements appearing in Paragraph 
Three, subparagraph (a), which were contained in the 1940 catalog 
of Precision Apparatus Company, the instrument is designated, 
among other things, as a complete service laboratory incorporating 
respondents’ Precision engineered “Dynamic Mutual Conductance” 
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tube tester, which in one operation effectively “tests” all radio re- 
ceiving tubes for both mutual conductance and cathode structure, and 
reference is made to certain technical data appearing at another page 
of the catalog. In addition to statements emphasizing that. mutual 
conductance and cathode emission are bases for the engineering de- 
sign of the instrument’s circuit, these data further state that certain 
schematic diagrams there portrayed demonstrate great similarity 
between respondents’ circuit and the operation of a tube in a standard 
audio power output stage. In this connection, it appears to the Com- 
mission that, for a pentode tube in its normal state of operation, a 
separate voltage conventionally is afforded for the grid entirely in- 
dependent of the signal intended to be modified. Other language 
contained in the advertising represents that the meter reading is placed 
in the output section of the tubes under test and that the resultant 
meter reading is directly and simultaneously proportional to both 
cathode emissive quality and mutual conductance. Nowhere is it 
stated in this advertising that an actual determination in micromhos 
is not made available. The Commission has concluded, therefore, 
that the advertising statements set forth in Paragraph Three, sub- 
paragraph (a), as formerly used by respondents, have constituted 
representations that respondents’ instruments designated variously as 
“Precision Dynamic Mutual Conductance Tube Testers” and as “Com- 
bination Dynamic Mutual Conductance Tube Tester and 33 Range 
Rotary Selective A. C.-D. C. Multi-Range Set Tester” are mutual con- 
ductance testers capable of performing all of the functions of such 
a device, and that by the use of this instrument the mutual conduc- 
tance of radio tubes can be determined. 

In the advertising subsequently used by respondents, many of the 
statements referred to in the foregoing paragraph are retained, as is 
the schematic diagram purporting to depict the circuit used in re- 
spondents’ equipment and the reference in such connection to the 
remarkable similarity of the Precision circuit to the circuit of a 
vacuum tube. Added, however, to the descriptive material are the 
statements, among others, that calibration of the meter in micromhos 
is not afforded and that the merit indication appearing on the meter 
is set forth instead on a replace-weak-good scale so as to “thereby 
avoid the confusion of a useless micromho scale” in determining tube 

~merit. Nowhere in the advertising is it revealed that such change in 
plate current as results from a change in voltage placed by respond- 
ents’ device upon the grid is not evaluated incident to the determina- 
tion of tube merit. The Commission is of the view that the explana- 
tory matter appearing in the advertising having reference to the 
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properties and attributes of respondents’ devices, including the sug- 
gestions made in connection with the schematic circuit diagrams, 
serves in substantial measures to confirm and to heighten the impres- 
sions engendered by respondents, use of the words “Mutual Conduct- 
ance” in the product names and elsewhere in the advertising. Re- 
spondents’ use of the term “Mutual Conductance” in the trade or 
product names “Combination Dynamic Mutual Conductance Type 
Tube Tester and 83 Range Rotary Selective A. C.-D. C. Multi-Range 
Set Tester,” “Precision Dynamic Mutual Conductance Type Tube 
Testers,” and “Combination Dynamic Mutual Conductance Type Tube 
Tester and 87 Range Super-Sensitive AC-DC Multi-Range Set Tester” 
and otherwise as set forth in Paragraph Three, subparagraph (b), 
hereof, in the circumstances here, at the very least constitutes a repre- 
sentation that respondents’ tester is a mutual conductance testing in- 
strument or a type thereof which, by segregating and appraising such 
change in plate current as results from a change or variation in the 
voltage placed by respondents’ device upon the grid of a radio tube 
under check and through comparing such value with that displayed 
by a tube of known merit, will afford a qualitative evaluation, de- 
termination and test of the mutual conductance of an electronic tube. 

Par. 7. Respondents conceded at the outset of this proceeding that 
their instrument does not afford a quantitative expression of mutual 
conductance in micromhos, but contend that their use of the words 
“Mutual Conductance” in the product names and in the advertising 
statements is justified for the reason, among others, that within rea- 
sonable limits and with such degree of accuracy as is required in the 
repair and servicing of radios, the values afforded determine whether 
a tube is good or bad for mutual conductance. Introduced into the 
record by respondents is the testimony of engineers and other expert 
witnesses who expressed the view that, when less current is flowing at 
the plate of the tube being checked than that afforded by a known-to- 
be-good tube, such decrease will be proportional to the decrease in 
mutual conductance which has occurred. Respondents rely also on 
other testimony to the effect that this instrument responds to the 
average or composite mutual conductance of a radio tube over the 
range or sweep of the voltages applied when a tube is being tested. 
Appropriate for consideration in this connection also is a report re- 
ceived into the record as rendered by Squier Signal Laboratory which 
states that.the meter indications obtained on the Precision equipment 
were found to vary “almost proportionally” with the actual mutual 
conductance of the tubes examined and that the percentage deviation 
from proportionality between actual mutual conductance and the 


PRECISION APPARATUS CO. 459 
446 Findings 


meter readings was not more than fifteen percent. The conclusion 
set forth in this report is that respondents’ equipment is “of the ‘mu- 
tual conductance’ type.” According to a report of the Evans Signal 
Laboratory, Army Service Forces, respondents’ circuit measures char- 
acteristics of a tube which vary in proportion with its mutual con- 
ductance. 

The overall worth of a tube obviously is dependent upon the merit 
of its various characteristics, among which are mutual conductance, 
amplification factor, plate resistance, and emission. A change in one 
direction on the part of certain of them causes some corresponding 
variation in values for another. This interrelation between and 
among the tube elements and characteristics moreover is illustrated by 
the algebraic equations which are used in identifying various tube 
values. For example, mutual conductance is expressed as amplifica- 
tion factor divided by plate resistance and by rearrangement of the 
equation, plate resistance can be expressed as amplification factor 
divided by the mutual conductance. 

Respondents’ instrument has been calibrated to compare the plate 
current of a suspected tube with that yielded by another tube selected 
in the first instance for its adequacy in respect to all characteristics, 
including emission and mutual conductance. A comparative reading 
indicating the presence of plate current values in a suspected tube 
similar to those of a new tube essentially constitutes a rough appraisal 
of the overall value of the tube under check rather than a scientific 
test of the merit of any separate tube characteristic. By the same 
token, a reading revealing a marked decrease in current indicates 
merely a decrease in overall merit even though such decrease may be 
attributable to a realignment of values among the separate tube char- 
acteristics, including mutual conductance. 

Another way of expressing such correlation as exists between a 
marked decrease in the average value of plate current and a decrease 
in mutual conductance is to state that the marked decrease in current 
is proportional, or roughly or almost proportional, to the decrease in 
mutual conductance. The Commission is of the opinion that this re- 
lationship should be rejected as the controlling factor in a determina- 
tion of whether respondents’ instrument is a mutual conductance type 
tube tester. To conclude otherwise would be to ignore the testimony 
~ adduced in this proceeding by numerous engineers and other expert 
witnesses called by counsel supporting the complaint who have ex- 
pressed opinions to the effect that respondents’ product does not indi- 
cate values which can be directly interpreted in terms of mutual con- 
ductance, and that inasmuch as its reading is limited to the average 
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value of plate current flowing through the complete cycle of power 
impressed upon the plate, such device does not in any way indicate the 
effect of any modification that might be made by a signal impressed 
upon the control grid itself. Weighed and appraised also in this con- 
nection is the testimony of other witnesses whose examinations related 
to the understanding of members of the radio repair and service trade 
of the term “Mutual Conductance” when used to designate a tube test- 
ing instrument. 

Apart from such value as it possesses in checking emission, respond- 
ents’ instrument is limited to a comparison on the averages of total 
plate currents occurring in a known good tube and a tube under check, 
each of which plate currents results from two voltages in phase with 
each other, one voltage being applied to the grid and the other on the 
plate. Respondents’ instrument does not compare a tube of known 
merit and a suspected tube under check by comparing those variations 
or changes occuring in their respective plate currents which stem 
from a similar change or variation in voltage applied to the grids of 
such tubes. No instrument can be accurately designated and de- 
scribed as a mutual conductance type checking instrument unless it 
either qualitatively or quantitatively appraises or evaluates such 
change in plate current as solely results from a change or variation 
in grid voltage. Because the instrument here under consideration 
lacks an input circuit by means of which a signal can be impressed 
upon the control grid and does not contain an output circuit by means 
of which such signal could be interpreted if present, no test or ap- 
praisal of mutual conductance, comparative or otherwise, is provided 
by respondents’ checker. Upon the basis of the greater weight of the 
testimony and other evidence which has been adduced in this pro- 
ceeding, including that testimony adduced by those witnesses whose 
examinations related to the understanding of members of the radio 
repair and service trade of the term “mutual conductance” when used 
to designate an instrument offered for the testing of tubes, the Com- 
mission finds that respondents’ instrument is neither a mutual con- 
ductance tube tester nor a type thereof, and concludes that the ad- 
vertising representations stemming from respondents’ use of the term 
“mutual conductance” in the various product or trade names by which 
their scientific equipment has been designated, and otherwise in the 
advertising therefor, as found in Paragraph Six hereof, are false, de- 
ceptive and misleading. 

Par. 8. The use by respondents of the aforesaid false and mislead- 
ing statements and representations has had the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
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_ with respect to the character, quality and performance ability of said 
‘instruments and to induce the purchase of a substantial quantity of 
respondents’ instruments as a result of the erroneous and mistaken 

_ belief so engendered. 

CONCLUSION 


The aforesaid acts and practices of respondent Solomon W. Wein- 
_gast, as herein found, have been to the prejudice and injury of the 
_ public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard upon the complaint of the Com- 
mission, as amended, the answer of respondents, as amended, testi- 
mony and other evidence introduced before a trial examiner of the 
Commission prior to and subsequent to the date upon which the order 
amending the complaint was issued, recommended decision of the 
trial examiner and the exceptions thereto, and briefs in support of and 
in opposition to the complaint, as amended (counsel for respondents 
not having appeared for oral argument), and the Commission having 
made its findings as to the facts and its conclusion that the respondent 
Solomon W. Weingast has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That respondent Solomon W. Weingast, individually 
and doing business as a copartner under the name of Precision Ap- 
paratus Company, or trading under any other name, and said respond- 
ent’s agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of instruments heretofore designated vari- 
ously as “Precision Dynamic Mutual Conductance Tube Testers” and 
“Precision Dynamic Mutual Conductance Type Tube Testers,” or any 
substantially similar device whether sold under the same name or any 
other name, do forthwith cease and desist from: 

(1) Using the term “Mutual Conductance” or any other word or 
term of similar import or meaning in any trade or product name for 
respondent’s instrument ; 

(2) Representing that respondent’s instrument is a mutual con- 
ductance testing instrument or a mutual conductance type testing in- 
strument, or representing in any manner, through use of the term 
“Mutual Conductance” or any other word or term of similar import or 
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meaning, that respondent’s instrument determines mutual conductance 
or indicates the quality or merit of the mutual conductance 

of a vacuum tube by appraising, comparatively or otherwise, such 
change in plate current as results from a change or variation in voltage 
placed by respondent’s device upon the grid of a radio tube. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Murray Mentzer, deceased. 

It ts further ordered, That respondent Solomon W. Weingast shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 
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NATHAN AND BURTON SAMORS DOING BUSINESS AS 
QUALITY PATCH COMPANY AND TEXTILE BY-PROD- 
UCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5915. Complaint, Aug. 16, 1951—Decision, Nov. 24, 1951 


Where two partners engaged in conducting a mail order business in the sale of 
patches and remnants of cloth to the general public— 

_(a@) Represented through advertisements in various magazines that the assort- 

ments offered by them consisted chiefly of pieces of cloth of full width with 

which the purchaser could make dozens of such things as aprons, curtains, 
table cloths, quilts, rompers, and pillows; 

The facts being that there were ordinarily included in said assortments only a 
small number of pieces of sufficient size to make any of the articles above 
enumerated, and the balance consisted of scraps, trimmings, and small irregu- 
lar pieces; and 

(b) Falsely represented that patterns and new trimming ideas were furnished 
free to the purchasers; the fact being it was necessary to purchase an ‘“‘as- 
sortment” before said articles were furnished, and their cost was included 
in the assortment’s price; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and into the purchase of substantial quantities of their said products 
in reliance thereon: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the publie and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. Frank Hier, trial examiner. 


Mr. John C. Williams for the Commission. 
Horvitz & Horvitz, of Fall River, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Nathan Samors and 
Burton Samors, co-partners, doing business as Quality Patch Com- 
pany and Textile By-Products Company, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
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be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracraru 1. Respondents Nathan Samors and Burton Samors are 
co-partners doing business as Quality Patch Company and Textile 
By-Products Company, with their office and principal place of busi- 
ness located at 56 11th Street, Fall River, Massachusetts. Said re- 
spondents are now and for several years last past have been engaged 
in conducting a mail order business in the sale of patches and remnants: 
of cloth to the general public. 

Par. 2. In connection with said business respondents have caused 
said products, when sold, to be shipped from their place of business 
in the city of Fall River, Massachusetts, into and through other States 
of the United States to purchasers located in said other States. Re- 
spondents maintain and have maintained a course of trade in said - 
products, in commerce, among and between the various States of the 
United States. Their volume of trade in said products in such com- 
merce is and has been substantial. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of promoting the sale of their said products in com- 
merce, respondents have made certain statements, representations and 
claims concerning said products and the use to which the same, may 
be put, by means of advertisements inserted in various magazines. 
Among and typical of said statements and representations are the 
following: 

NINETEEN YARDS! 
All Print 
REMNANTS 
and Assorted BIG Patches 
4 POUNDS $1.95 
(Picturization of bolt of cloth) Makes scores of 


USEFUL 

ARTICLES 
Never before such a USEFUL assortment! 
Make APRONS, CURTAINS, TABLECLOTHS, 
QUILTS, ROMPERS, PILLOWS—just DOZENS 
of things from the LARGE PIECES, and 
FULL WIDTH goods included. Pastel 
BROADCLOTHS and PERCALES. All sizes 
usable. FREE patterns and NEW trimming 
ideas. 4 lbs. in sturdy box—now only 
$1.95. Money back if not delighted! 
Sent C. O. D. Order by mail NOW. 


QUALITY PATCH COMPANY 
Box 747 Dept. K. Fall River, Mass. 


j 


| 


} 
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Par. 4. By and through the use of the aforesaid statements, re- 
spondents represented that their assortments consisted chiefly of 
pieces of cloth of full widths with which the purchaser could make 
dozens of such things as aprons, curtains, tablecloths, quilts, rompers 
and pillows and that patterns and new trimming ideas were furnished 
free to the purchaser of their assortment. 

Par. 5. The said representations were false, misleading and de- 
ceptive. In truth and in fact, there were ordinarily included in said 
assortments only a small number of pieces of cloth of sufficient size 
from which any one of the articles enumerated in Paragraph Four 
could be made. The balance of said assortments consisted of scraps, 
trimmings and small irregular pieces of cloth. Patterns and new 


_ trimming ideas were not given “free.” On the contrary, it was neces- 


sary to purchase an “assortment” before said articles were furnished 
and the cost thereof was included in the price charged for the assort- 


ment. 


Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
representations were true and into the purchase of substantial quan- 
tities of respondents’ said products in reliance on such erroneous belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated November 24, 1951, the 
initial decision in the instant matter of Trial Examiner Frank Hier, 
as set out as follows, became on that date the decision of the 


Commission. 
INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 16, 1951, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Nathan Samors and Burton Samors, co-partners doing business as 
Quality Patch Company and Textile By-Products Company, charg- 
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ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said Act. On August 30, 
1951, respondents’ counsel wrote the Federal Trade Commission a 
letter denying therein any intent to misrepresent and stating that they 
had no objection to the entry against them of the tentative and pro- 
posed order to cease and desist, set out in the notice at the end of the 
formal complaint. Thereafter, on September 17, 1951, respondents 
by counsel filed an answer admitting all the material allegations of | 
fact set forth in said complaint, waiving hearing as to the facts and 
all intervening procedure and again denying any intention to mis- 
represent. Thereafter, the proceeding regularly came on for final 
consideration by the above-named trial examiner, theretofore duly 
designated by the Commission upon said complaint and answer, all 
intervening procedure having been waived, and said trial examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDING AS TO THE FACTS 


Paracrapy 1. Respondents Nathan Samors and Burton Samors are 
co-partners doing business as Quality Patch Company and Textile 
By-Products Company, with their office and principal place of busi- 
ness located at 56 11th Street, Fall River, Massachusetts. Said re- 
spondents are now and for several years last past have been engaged in 
conducting a mail order business in the sale of patches and remnants 
of cloth to the general public. 

Par. 2. In connection with said business respondents have caused 
said products, when sold, to be shipped from their place of business 
in the city of Fall River, Massachusetts, into and through other States 
of the United States to purchasers located in said other States. Re- 
spondents maintain and have maintained a course of trade in said 
products, in commerce, among and between the various States of the 
United States. Their volume of trade in said products in such com- 
merce is and has been substantial. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of promoting the sale of their said products in com- 
merce, respondents have made certain statements, representations and 
claims concerning said products and the use to which the same may 
be put, by means of advertisements inserted in various magazines. 


Among and typical of said statements and representations are the 
following: 
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NINETEEN YARDS! 
All Print 
REMNANTS 
and Assorted BIG Patches 
4 POUNDS $1.95 
(Picturization of bolt of cloth) Makes scores of 
USEFUL 
ARTICLES 
Never before such a USEFUL assortment! 
Make APRONS, CURTAINS, TABLECLOTHS, 
QUILTS, ROMPERS, PILLOWS—just DOZENS 
of things from the LARGE PIECES, and 
FULL WIDTH goods included. Pastel 
BROADCLOTHS and PERCALES. All sizes 
usable. FREE patterns and NEW trimming 
ideas. 4 lbs. in sturdy box—now only 
$1.95. Money back if not delighted! 
Sent C.O. D. Order by mail NOW 
QUALITY PATCH COMPANY 
Box 747 Dept. K. Fall River, Mass. 


Par. 4. By and through the use of the aforesaid statements, re- 
spondents represented that their assortments consisted chiefly of 
pieces of cloth of full widths with which their purchaser could make 
dozens of such things as aprons, curtains, tablecloths, quilts, rompers 
and pillows and that patterns and new trimming ideas were furnished 
free to the purchaser of their assortment. 

Par. 5. The said representations were false, misleading and de- 
ceptive. In truth and in fact, there were ordinarily included in said 
assortments only a small number of pieces of cloth of sufficient size 
from which any one of the articles enumerated in Paragraph Four 
could be made. The balance of said assortments consisted of scraps, 
trimmings and small irregular pieces of cloth. Patterns and new 
trimming ideas were not given “free.” On the contrary, it was neces- 
sary to purchase an “assortment” before said articles were furnished 
and the cost thereof was included in the price charged for the assort- 
ment. 

Par. 6. The use by the respondents of the aforesaid false, mis- 
leading and deceptive statements and representations has had the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 

such representations were true and into the purchase of substantial 
quantities of respondents’ said products in reliance on such erroneous 
belief. 
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The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Nathan Samors and Burton 
Samors, individually and as co-partners trading as Quality Patch 
Company and Textile By-Products Company, or trading under any 
other name, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution or remnants or patches of cloth in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, directly or by implication, that assortments of 
remnants or patches include pieces of cloth sufficiently large to be 
made into aprons, curtains, tablecloths, quilts, rompers, or pillows, 
or like articles, unless such assortments do in fact consist in substantial 
part of pieces of cloth which are of sufficient size for such purposes. 

2. Using the word “free” or any other word of similar import, to 

designate or describe articles the cost of which is included in the price 
— of other merchandise or which are not in fact gifts or gratuities fur- 
nished without cost or obligation to the recipient thereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist (as re- 
quired by said declaratory decision and order of November 24, 1951). 
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Complaint 


In me MATTER OF 
SNAPPY FASHIONS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5918. Complaint, Aug. 20, 1951—Decision, Nov. 24, 1951 


Where a corporation and its president, engaged in the manufacture, sale and 
distribution in commerce of wool products as defined in the Wool Products 
Labeling Act— 

Misbranded certain ladies’ coats with interlinings within the intent and meaning 
of said Act and rules and regulations relating thereto in that (1) they were 
falsely and deceptively labeled with respect to the character and amount of 
the constituent fibers; (2) they did not have affixed to the interlinings a 
separate stamp, tag or label setting forth similar information as required; 
and (3) falsely labeled as “100% wool’, they contained no separate dis- 
closure as to interlining content: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of said Act and rules and regulations promul- 
gated thereunder, and were to the prejudice and injury of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Earl J. Kolb, trial examiner. 


Mr. Jesse D. Kash and Mr. C0. J. Aimone for the Commission. 
Mr. Manuel S. Gottdenker, of New York City, for respondents, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
having reason to believe that Snappy Fashions, Inc., a corporation, 
and Jules Levy, individually and as an officer of said corporation 
have violated the provisions of said Acts and the rules and regulations 
promulgated under the Wool Products Labeling Act of 1939 and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Respondent, Snappy Fashions, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its principal place of business located 
at 222 West 37th Street, New York, N. Y. Respondent Jules Levy 
is located at the same address. He is president of corporate re- 
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spondent and in such capacity formulates and executes its policies 
and practices. 

Par. 2. Subsequent to the effective date of the Act and more es- 
pecially since January 1950, respondents manufactured for intro- 
duction into commerce and offered for sale, sold and distributed into 
commerce as “commerce” is defined in the Wool Products Labeling 
Act of 1939, wool products, as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions — 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939 and 
in the manner and form prescribed by the Rules and Regulations 
relating thereto. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and Rules and Regulations in 
that they were falsely and deceptively labeled with respect to the 
character and amount of the constituent fibers appearing therein. 
Such products were further misbranded in that the character and — 
amount of the constituent fibers appearing in the interlinings thereof 
were not separately set forth on the stamp, tag or label as required 
by the said Act and Rule 24 (a) and (c) of the Regulations. Among 
the misbranded products aforementioned were ladies’ coats contain- 
ing interlinings. Such coats were labeled by the respondents as 
“100% wool.” In truth and in fact, the coats were not 100% wool 
as labeled but contained substantial quantities of fibers other than 
wool. The label contained no separate disclosure as to interlining 
content. 

Par. 5. The acts and practices of respondents, as herein alleged, 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated November 24, 1951, 
the initial decision in the instant matter of Trial Examiner Earl J. 
Kolb, as set out as follows, became on that date the decision of the 
Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
August 20, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents, Snappy Fashions, Inc., a corpora- 
tion, and Jules Levy, individually and as officer of said corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of those Acts. On Octo- 
ber 8, 1951, respondents filed their answer, in which answer they ad- 
_ mitted all the material allegations of facts set forth in said complaint 
and waived all intervening procedure and further hearings as to the 
said facts. Thereafter, the proceeding regularly came on for final 
consideration by the above-named trial examiner theretofore duly 
designated by the Commission upon said complaint and answer 
thereto, all intervening procedure having been waived, and said trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Snappy Fashions, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of New York with its principal place of business located 
at 222 West 37th Street, New York, New York. Respondent Jules 
Levy is located at the same address. He is president of corporate 
respondent and in such capacity formulates and executes its policies 
and practices. 

Par. 2. Subsequent to the effective date of the Act and more espe- 
cially since January 1950, respondents manufactured for introduction 
into commerce and offered for sale, sold and distributed in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939 and 
in the manner and form prescribed by the Rules and Regulations 
relating thereto. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and Rules and Regulations in that 
they were falsely and deceptively labeled with respect to the character 
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and amount of the constituent fibers appearing therein. Such prod- 
ucts were further misbranded in that the character and amount of the - 
constituent fibers appearing in the interlinings thereof were not sepa- 
rately set forth on the stamp, tag or label as required by the said Act 
and Rule 24 (a) and (c) of the Regulations. Among the misbranded 
products aforementioned were ladies’ coats containing interlinings. 
Such coats were labeled by the respondents as “100% wool.” In 
truth and in fact, the coats were not 100% wool as labeled but con- 
tained substantial quantities of fibers other than wool. The label 
contained no separate disclosure as to interlining content. 


CONCLUSION 


The acts and practices of the respondents in the manufacture for 
introduction into commerce and in the sale, transportation and dis- 
tribution in commerce of wool products which were misbranded, as 
herein found, were in violation of the provisions of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder and were to the prejudice and injury of the public and 
constituted unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Snappy Fashions, Inc., a cor- 
poration, and its officers, and the respondent, Jules Levy, individually 
and as an officer of said respondent corporation, and said respondents’ 
respective representatives, agents and employees, directly or through 
corporate or other devices, in connection with the introduction or 
manufacture for introduction into commerce or the sale, transporta- 
tion or distribution in commerce, as “commerce” is defined in the 
aforesaid Acts, of ladies’ coats or other wool products, as such prod- 
ucts are defined in and subject to the Wool Products Labeling Act of 
1939, which products contain, purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool” or “reused wool,” 
as those terms are defined in said Act, do forthwith cease and desist: 
from misbranding such products by: 

(1) Falsely or deceptively representing on any stamp, tag, label or 
other means of identification affixed to any such product the character 
or amount of the constituent fibers thereof. | 

(2) Failing to securely affix or place on such product a stamp, tag, 
label or other means of said identification showing in a clear and 


conspicuous manner: eae 
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(a) The percentage of the total fiber weight of such wool product, 


_ exclusive of ornamentation not exceeding 5% of said total fiber weight, 
feor : 


1. wool, 
_ 2. reprocessed wool, 
3. reused wool, 
4. each fiber other than wool where said percentage by weight of 


such fiber is 5 percentum or more and, 


5. the aggregate of all other fibers. 
(0) The maximum percentage of the total weight of such wool 


product of any non-fibrous loading, filling or adulterating matter. 


(c) The name or the registered identification number of the manu- 


- facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939. 


(8) Failing to separately set forth on the required stamp, tag or 
label or other means of identification the character and amount of the 
constituent fibers of the interlinings of any such wool product. 

Provided, that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939, and 
provided further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of November 24, 1951]. 
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In THE MaTTER OF 
RAYCREST MILLS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5834. Complaint, Dec. 19, 1950—Decision, Nov. 28, 1951 


Where a corporation engaged in the manufacture of men’s suiting materials, 
ladies’ dress goods and similar fabrics which were sold and distributed in 
commerce and were wool products as defined in the Wool Products Labeling 
Act— 

Misbranded fabrics composed of 80 percent rayon and 20 percent wool within 
the intent and meaning of said Act and the rules and regulations pro-, 
mulgated thereunder, in that they did not have on or affixed thereto a stamp, 
tag, label or other means of identification showing their constituent fibers 
and the percentages thereof and other information required: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of said Act and rules and regulations, and con- 
stituted unfair and deceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. Henry D. Stringer for the Commission. 
Conrad & Smith, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Raycrest Mills, Inc., a corporation, here- 
inafter referred to as respondent, has violated the provisions of said 
Acts and Rules and Regulations promulgated under the Wool Prod- 
ucts Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Raycrest Mills, Inc., is a corporation organized 
under and by virtue of the laws of Rhode Island, with its office and 
place of business located at 560 Mineral Spring Avenue, Pawtucket, 
Rhode Island. 

Par. 2. Subsequent to July 15, 1941, respondent has violated the 
provisions of the Wool Products Labeling Act of 1939, and the Rules 
and Regulations promulgated thereunder, by manufacturing for in- 
troduction into commerce, introducing into commerce, offering for 
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sale in commerce, and selling and distributing in commerce, as “com- 
merce” is defined in said Act, wool products, as “wool products” are 
defined therein, which were “misbranded,” within the meaning of said 
Act in that there were not on or affixed thereto any stamps, tags, labels, 
or other means of identification, containing the information required 
by said Act, and in the manner and form required by the Rules and 
Regulations promulgated thereunder. Among said wool products 
were included approximately 200,000 yards of piece goods of which 
approximately 38,000 yards were sold to Roseline Fabrics, Inc., in 
October, 1948. 

Par. 3. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, on 
December 19, 1950, issued and subsequently served its complaint in 
this proceeding upon the respondent, Raycrest Mills, Inc., a corpora- 
tion, charging it with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of those Acts. After 
the filing of respondent’s answer, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a hearing examiner of the Commission theretofore 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. On April 2, 1951, 
the hearing examiner filed his initial decision dismissing the com- 
plaint herein without prejudice. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision, and thereafter this proceeding regularly 
came on for final consideration by the Commission upon the record 
herein, including the briefs in support of and in opposition to the 
appeal and oral argument of counsel; and the Commission, having 

issued its order granting said appeal, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom, the same to be in lieu of the initial decision of the hearing 
examiner. 
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Paracrary 1. Respondent Raycrest Mills, Inc., is a corporation or- 
ganized under and by virtue of the laws of the State of Rhode Island, 
with its office and place of business located at 560 Mineral Spring 
Avenue, Pawtucket, R. I. 

Par. 2. Respondent is now and since prior to 1947 has been engaged 
in the manufacture and sale of men’s suiting materials, ladies’ dress 
goods and similar fabrics. During the years 1947 and 1948, respond- — 
ent manufactured 200,000 yards of fabrics composed of 80 percent 
rayon and 20 percent wool, as the term “wool” is defined in the Wool 
Products Labeling Act of 1939, which fabrics were manufactured for 
introduction and sale in commerce and which were in fact introduced, 
sold and distributed in commerce, as “commerce” is defined in the 
Wood Products Labeling Act of 1939 and in the Federal Trade 
Commission Act. Said fabrics were wool products as that term is 
defined in the Wool Products Labeling Act of 1939, and were there- 
fore subject to the provisions of said Act and the Rules and Regula- 
tions promulgated thereunder. 

Par. 8. The above-described wool products when introduced into 
commerce and sold and distributed in commerce, as aforesaid, were 
misbranded within the intent and meaning of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder in that they did not have on or affixed to them a stamp, 
tag, label or other means or identification showing the constituent 
fibers and the percentages thereof, of such products, and other in- 
formation required by said Act and the Rules and Regulations pro- 
mulgated thereunder. 

CONCLUSION 


Th acts and practices of the respondent, as hereinabove found, were 
in violation of the provisions of the Wool Products Labeling Act of 
1939 and the Rules and Regulations thereunder, and constituted un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Raycrest Mills, Inc., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offer- 
ing for sale, sale, transportation, or distribution in commerce, as “com- 
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merce” is defined in the aforesaid Acts, of fabrics or other wool prod- 
ucts, as such products are defined in and subject to the Wool Products 
Labeling Act of 1989, which products contain, purport to contain, or 
in any way are represented as containing “wool,” “reprocessed wool,” 
or “reused wool,” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding such products by failing to affix 
securely to or place on such products a stamp, tag, label or other means 
of identification showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; 
and provided further, that nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In Tue Marrer oF 
ESTHER ZITSERMAN TRADING AS J. M. HOWARD CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5787. Complaint, Jan. 25, 1950—Decision, Nov. 29, 1951 


The Commission is of the opinion that the distribution in commerce of devices 
which aid and encourage merchandising by gambling is contrary to the 
interest of the public. 


Merchandising by gambling should not be divided into isolated acts, which, 
when examined separately, might appear innocent, and in said connection 
both the gamblers and those who furnish them with the instrumentalities 
by means of which merchandising by gambling is conducted, are engaged 
in practices contrary to public policy. 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution of push cards and punchboards which, bearing appropriate ex- 
planatory legends and depictions (or space therefor), were designed for use 
by retailers in the sale and distribution of merchandise to the public by means 
of a game of chance, under plans whereby the purchasers of a punch or push 
who by chance selected concealed winning numbers became entitled to desig- 
nated articles of merchandise without additional cost, at prices which were 
much less than their normal retail prices, others receiving nothing for their 
money other than the privilege of a push or punch— 

Sold and distributed such devices to dealers in candy, cigarettes, pipes, clocks, 
razors, cosmetics and other articles, assortments of which, along with said 
devices, were made up by said dealers and exposed and sold by the retailer 
purchasers to the purchasing public wholly by lot or chance in accordance 
with the aforesaid plan; and thereby supplied to and placed in the hands 
of retailers the means of conducting lotteries or games of chance in the sale 
and distribution or merchandise to the general public, and knowingly and 
purposely assisted and participated in the violation of an established public 
policy of the United States Government; 

With the result that gambling among members of the public was taught and en- 
couraged, to its injury, and said individual thus polluted the stream of inter- 
state commerce by supplying to and placing in the hands of others instru- 
mentalities for engaging in unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


As respects respondent’s appeal from the hearing examiner’s initial decision in 
the instant matter on the ground that the proceeding was not in the interest 
of the public, since prohibiting respondent from selling lottery devices in 
commerce would not eliminate the unfair practice, which was the distribu- 


J. M.: HOWARD CO. 479 


478 Complaint 


tion of merchandise by lottery: the hearing examiner correctly concluded 
that respondent’s acts and practices were to the injury of the public. 


With regard to said appeal and the second ground relied upon in support thereof, 
namely, that respondent did not receive a fair hearing as the hearing ex- 
aminer arbitrarily refused to consider evidence to the effect that competition 
was not affected by the sale of punchboards in commerce, that use thereof 
in the sale or merchandise did not divert trade, and that consequently their 
use did not constitute an unfair method of competition: 

The hearing examiner ruled correctly in rejecting such evidence as immaterial 
to the issues in the matter, in view of the fact that the complaint did not 
allege that respondent’s practices constituted an unfair method of com- 
petition, but alleged that her practice of supplying to others the means of 
conducting lotteries in the sale or distribution of merchandise was in and 
of itself an unfair act and practice, so that the effect thereof upon com- 
peting sellers of merchandise was immaterial. 


Before Mr. Frank Hier, trial examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. J. R. Mulliner, of Salt Lake City, Utah, and Mr. F. W. James, 
of Evanston, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Esther Zitserman, 
individually and trading as J. M. Howard Co., hereinafter referred 
to as the respondent, has violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in regard thereto 
would be in the public interest, hereby issues this complaint by stating 
its charges in that respect as follows: 

ParacraPH 1. Respondent, Esther Zitserman, is an individual trad- 
ing and doing business as J. M. Howard Co. with her office and prin- 
cipal place of business located at 117 Sylvan Avenue in the city of 
Newark, New Jersey. 

Respondent is now and has been for more than three years last past 
engaged in the sale and distribution of devices commonly known as 
push cards and punchboards and in the sale and distribution of said 
devices to dealers in various articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia and to dealers in various articles of merchandise 
in the various States of the United States and in the District of 
Columbia. 

Respondent causes and has caused said devices when sold to be trans- 
ported from her place of business in the State of New Jersey to pur- 
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chasers thereof at their points of location in the various States of the 
United States, and in the District of Columbia. There is now and 
has been for more than three years last past a course of trade in such 
devices by said respondent in commerce between and among the vari- 
cus States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of her said business as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprises or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes, 
and has sold and distributed many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery fea- 
tures when used in connection with the sale or distribution of mer- 
chandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made, a dise or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive arti- 
cles of merchandise without additional cost at prices which are much 
less than the normal] retail price of said articles of merchandise. Per- 
sons who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only 
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manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondent’s said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in Paragraph Two hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. As 
a result thereof, many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
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gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


OrprErs AND DECISION OF THE COMMISSION 


Order denying respondent’s appeal from initial decision of the 
hearing examiner and decision of the Commission and order to file 
report of compliance, Docket 5737, November 29, 1951, follows: 

This matter came on to be heard by the Commission upon the re- 
spondent’s appeal from the hearing examiner’s initial decision herein 
and the brief in opposition thereto filed by counsel in support of the 
complaint. 

The grounds relied upon in support of said appeal are (1) that this 
proceeding is not in the interest of the public, as prohibiting respond- 
ent from selling lottery devices in commerce will not eliminate the 
unfair practice which is the distributing of merchandise by lottery, 
and (2) that respondent did not receive a fair hearing as the hearing 
examiner arbitrarily refused to consider certain evidence. 

The Commission is of the opinion that the distribution in com- 
merce of devices which aid and encourage merchandising by gambling 
is contrary to the interest of the public. Merchandising by gambling 
should not be divided into isolated acts, which when examined sep- 
arately may appear innocent. The gamblers and those who furnish 
them with the instrumentalities by means of which merchandising by 
gambling is conducted are both engaged in practices contrary to 
public policy. The hearing examiner, therefore, correctly concluded 
that respondent’s acts and practices were to the injury of the public. 

Respondent’s contention that she did not receive a fair hearing re- 
lates to the ruling of the hearing examiner striking from the record 
the testimony of witness W. J. Jennings and his refusal to receive the 
testimony of certain other witnesses, all of which testimony being to 
the effect that competition is not affected by the sale of punchboards 
in commerce, that the use of punchboards in the sale of merchandise 
does not divert trade and that consequently their use does not con- 
stitute an unfair method of competition. Inasmuch as the complaint 
herein does not allege that respondent’s practice constitutes an unfair 
method of competition but alleges that respondents practice of sup- 
plying to others the means of conducting lotteries in the sale or dis- 
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tribution of merchandise is in and of itself an unfair act and practice, 
the effect of the said practice upon competing sellers of merchandise 
is immaterial. The hearing examiner, therefore, ruled correctly in 
rejecting this evidence as being immaterial to the issues in this matter. 

The Commission, therefore, being of the opinion that the respond- 
ent’s appeal is without merit and that the hearing examiner’s initial 
decision is appropriate in all respects to dispose of this proceeding: 

It is ordered, That the respondent’s appeal from the hearing ex- 
aminer’s initial decision be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall on the 29th day of November 1951, become the decision 
of the Commission. 

It is further ordered, That the respondent Esther Zitserman shall, 
within sixty (60) days after service upon her of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which she has complied with the order to cease and desist. 

Commissioner Mason concurring in this decision insofar as it re- 
lates to the findings as to the facts and conclusion, but not concurring 
in this decision insofar as it relates to the form of order to cease and 
desist, for the reasons stated in his opinion concurring in part and 
dissenting in part in Docket No. 5203, Worthmore Sales Company. 

Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1950, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Esther Zitserman, charging her with the use of unfair acts and prac- 
tices in commerce in violation of the provisions of said Act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, hearings were held at which testimony and other evidence in 
support of and in opposition to the allegations of said complaint were 
introduced before the above-named trial examiner theretofore duly 
designated by the Commission, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final consideration by 
said trial examiner on the complaint, the answer thereto, testimony 
and other evidence, proposed findings as to the facts and conclusions 
presented by counsel; and said trial examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
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public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Esther Zitserman is an individual trad- 
ing and doing business as J. M. Howard Co., with her office and prin- 
cipal place of business located, since 1940, at 117 Sylvan Avenue, 
Newark, New Jersey. Prior to 1940, she was located in Philadelphia, 
Pennsylvania. 

Respondent is now and has been for many years engaged in the 
manufacture, sale and distribution of devices commonly known as 
push cards and punchboards to dealers in various articles of mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia and to dealers in various 
articles of merchandise in the various States of the United States 
and in the District of Columbia. 

Par. 2. Respondent causes and has caused said devices, when sold, 
to be transported from her place of business in the State of New Jersey 
to purchasers thereof at their places of business located in the various 
States of the United States and in the District of Columbia. There 
is and has been for many years a constant course of trade in such 
devices by said respondent in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of her business, as hereinabove 
described, respondent sells and distributes and has sold and distributed 
to said dealers in various merchandise, push cards and punchboards 
designed, prepared and arranged for use by retailers in the sale and 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. Respondent sells and dis- 
tributes and has sold and distributed many kinds of push cards and 
punchboards, which vary in detail but all involve the same principle 
of merchandise distribution by chance or lottery. 

Some of said push cards and punchboards have printed on the faces 
thereof, legends or instructions which explain the manner in which 
said devices are to be used or may be used in the sale or distribution of 
various specified articles of merchandise. The prices of the sales on 
these push cards and punchboards vary with the individual device. 
Each purchaser is entitled to one punch or push from the push card or 
punchboard, and when a push or punch is made, a disc or printed slip 
is separated from the push card of punchboard and a number is dis- 
closed. The number is effectively concealed from the purchaser or 
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prospective purchaser until a selection has been made, the price of the 
punch paid and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Pur- 
chasers securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Purchasers 
who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the public wholly by lot or chance. 

Some of these push cards and punchboards bear picturizations of 
various articles of merchandise, such as candy, cigarettes, pipes, etc. 
Others have no pictures, legends or instructions but have blank spaces 
provided for the insertion thereon by the purchaser of the device of 
his own instructions and a statement of the merchandise to be awarded 
by chance as prizes. The only use to be made of any of these push 
card and punchboard devices and the only manner in which they are 
used, by the ultimate purchasers thereof, is for the distribution of 
merchandise, such as candy, cigarettes, pipes, etc., by means of lot or 
chance, as hereinabove described. 

Par. 4. Persons, firms and corporations who sell and distribute 
and have sold and distributed candy, cigarettes, pipes, clocks, razors, 
cosmetics and other articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia purchase and have purchased respondent’s push card and 
punchboard devices, and pack and assemble and have packed and as- 
sembled assortments composed of various articles of merchandise, to- 
gether with said push card and punchboard devices and have sold such 
combinations in commerce to retailers. Retail dealers who have pur- 
chased said assortments or combinations, either directly or indirectly, 
have exposed the same to the purchasing public and have sold or dis- 
tributed the merchandise so assembled and combined as outlined 
hereinabove in Paragraph Three. 

Par. 5. Respondent thus supplies to and places in the hands of 
retail dealers, through the channels of interstate commerce, either 
directly or indirectly, the means of conducting lotteries or games of 
chance in the sale and distribution of merchandise to the general 
public and teaches and encourages gambling among members of the 
public to its injury. The sale of merchandise by and through such 
means and methods is a practice which is in contravention of an estab- 
lished public policy of the Government of the United States and re- 
spondent, through the supplying of such means, knowingly and pur- 
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posely assists and participates in the violation of such policy. Re- 
spondent thus pollutes the stream of interstate commerce by supply- 
ing to and placing in the hands of other persons, firms and corpora- 
tions the means of and the instrumentalities for engaging in unfair 
acts and practices within the intent and meaning of the Federal Trade 
Commission Act. 

CONCLUSION 


The aforesaid acts and practices of respondent, as hereinabove de- 
scribed, are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Esther Zitserman, individually, 
and trading as J. M. Howard Co., or under any other name, her agents, 
representatives, and employees, directly or through any corporate or 
other device, do forthwith cease and desist from selling or distributing 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, punchboards, push cards, or other lottery devices which are 
to be used, or which may be used, in the sale and distribution of mer- 
chandise to the public by means of a game of chance, gift enterprise 
or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent Esther Zitserman shall, 
within sixty (60) days after service upon her of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which she has complied with the order to cease and desist 
[as required by aforesaid orders and decision of the Commission]. 
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Syllabus 


In THE Marrer or 
NEO-MINERAL COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5711. Complaint, Nov. 17, 1949—Decision, Dec. 1, 1951 


Where a corporation and three officers thereof, engaged in the interstate sale and 
distribution of their ‘“Neo-Mineral” preparation; through statements in 
advertisements disseminated through the mails— 

(a) Falsely represented that their said product was a competent and effective 
treatment for and would cure stomach and kidney ailments, bloating, con- 
stipation, and bowel adhesions, rheumatism, arthritis, and other conditions; 
would relieve the pain of rheumatism or arthritis; would cure headaches, 
nervousness and dizzy spells; restore vitality, energy and weakened sexual 
powers ; improve the appetite and increase the weight of the user; enrich the 
blood, and correct tiredness, poor appetite and lack of ambition to work or 
play ; and restore sparkle in the eye and mental brilliance, and correct and 
cure Similar symptoms and conditions ; 

(b) Falsely represented that it contained no drugs and restored health without 
use thereof, that it contained the same minerals in therapeutic amounts as 
were found in the mineral waters of the best mineral springs, and that its 
use would produce the benefits ordinarily ascribed to the use of such mineral 
waters ; 

(ec) Falsely represented that it kept the colon free from waste matter, and that 
the black stools and evidence of impurities in the urine following its use 
demonstrated these results ; 

The facts being that such stools and impurities in the urine were due to chem- 
ical reaction of the iron compounds in the preparation with surphur com- 
pounds in the fecal matter and had no therapeutic significance; and 

(d) Represented that 68% of all persons over 35 suffered from nutritional 
mineral-iron anemia, and that when a person was nervous, dull, tired, lazy, 
had headaches and dizzy spells, had a poor appetite and was underweight, 
where the eyes lacked sparkle and the mind brilliance, such or similar condi- 
tions indicated a lack of minerals in the blood, and the use of said preparation 
would correct them and restore health ; 

The facts being there are no reliable medical statistics showing that 68% or any 
other percent of persons over 35 suffer from nutritional mineral-iron anemia, 
and the preparation would not accomplish the results claimed ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such statements were true 

f and thereby induce purchase of its said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice and injury of the public and constituted unfair and deceptive 

acts and practices in commerce. 


As regards the corporation laws of the state of Michigan, under which the cor- 
porate respondent was brought into being, the examiner in the proceeding 
took official notice of certain provisions in connection with the filing of a 


488 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 48 F.T.C. 


certificate of dissolution in its behalf, and the question as to whether or not 
the cease and desist order should be entered against the corporate respond- 
ent as well as against the individual respondents in their capacities as offi- 
eers and directors. - 


In said matter which involved the sale of drugs, while no charge was made 
in the complaint of any harmful propensities thereof, it was concluded that 
although a certificate of dissolution had been filed, the corporate respondent 
as well as the individual respondents in their representative capacities as 
officers and directors should be included in the order to cease and desist, 
notwithstanding the fact that the former was dissolved on January 20, 1950, 
“by expiration of term,” since the applicable corporation laws of Michigan 
provide that the corporate body continue for three years after dissolution for 
the purpose, among other things, of disposing of its assets; and, since the 
stock in trade of the product ‘‘Neo-Mineral” is an asset to be liquidated, 
under the circumstances of the false and fraudulent advertising found to 
exist in connection with sale of its said product, preventive measures should 
be taken effectively to prohibit and prevent such a disposition thereof. 


Before Ir. James A. Purcell, hearing examiner. 
Mr. Morton Nesmith and Mr. John M. Dovkas for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of authority vested in it by said Act, the Federal Trade 
Commission having reason to believe that Neo-Mineral Company, Inc., 
a corporation, and Charles Manteris, Peter J. Hioureas, and Peter 
Lucas, individually and as officers of said corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent Neo-Mineral Company, Inc., is a corpora- 
tion organized and doing business under and by virtue of the laws of 
the State of Michigan with its principal offices located at 2280 14th 
Street, Detroit, Michigan. 

Respondents Charles Manteris, Peter J. Hioureas and Peter Lucas 
are President, Vice-President and Secretary-Treasurer, respectively 
of said corporation, and as such officers, they formulate, direct and 
control the policy and practices of said corporation. The address of 
said individual respondents is the same as that of the corporate re- 
spondent. 

Par. 2. Said respondents are now and for the past year have been 
engaged in the business of selling and distributing a preparation con- 
taining drugs as “drug” is defined in the Federal Trade Commission 
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Act. The designation used by the respondents for their “preparation” 
and the formula and directions for its use are as follows: 


Designation: Neo-Mineral 
Formula: An aqueous solution containing : 


Orn CIS ia bers ea a ee Oe RE 4, 22 g. per 100 ce 
IDOTTOUGESULE SCO es SS ae ea eee . 04 g. per 100 ce 
PAU VIN Tass Ue een = a ee A AD IRD, “BOE ee . 93 g. per 100 ce 
Cale Sulfatess Ae = Se oS ees <i Bees SE, ete . 19 g. per 100 ce 
BT aAcMeSUIN SUITE LCs. = secs ee ee ee ee ee . 83 g. per 100 ce 
ENOSphOGiG aCe. Se a se eee oe ee eg a oe . 020 g. per 100 ce 
Banvanése i st. Feo cere Dre gee 35 aR sels 2 . 0065 g. per 100 ce 
Coppenssh) Sind itn: yak. iis ehoweoir fad less than____ . . 001 g. per 100 ce 


Directions for use: 

IMPORTANT: NEVER TAKH NEO-MINERAL UNDILUTED Take one tea- 
spoonful twice daily, in a full glass of water, or fruit juice if preferred. 
Take Neo-Mineral after meals. 

Respondents cause said drug preparation when sold to be shipped 
from their place of business in the State of Michigan to dealers and 
individuals located in the various other States of the United States 
and the District of Columbia. Said dealers in turn sell such drug 
preparation to the general public. Respondents maintain and at all 
times mentioned herein have maintained a cource of trade in said 
preparation in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
since March 21, 1938, have disseminated and caused the dissemination 
of certain advertisements concerning said preparation by the United 
States mails and by various means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, including but not 
limited to advertisements inserted in the Kalamazoo Gazette, Kalama- 
zoo, Michigan, February 8, 1949, and March 24, 1949; The Sturgis 
Daily Journal, Sturgis, Michigan, January 21, 1949; The Huntington 
Advertiser, Huntington, West Virginia, May 6, 1949, May 12, 1949, 
and May 18, 1949; The Cincinnati Inquirer, Cincinnati, Ohio, March 
16, 1949, and March 23, 1949; The Courier Journal, Louisville, Ken- 
tucky April 20, 1949, and Detroit News, Detroit, Michigan, April 6, 
1949; and respondents have disseminated and caused the dissemination 
of advertisements concerning their preparation by various means in- 
cluding but not limited to the advertisements referred to above, for 
the purpose of inducing and which were likely to induce, directly or 
indirectly, the purchase of said preparations in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 
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AMAZING 
DISCOVERY 
FOR SICK PEOPLE 


Stomach Ailments, Weak Kidneys, Rheumatic Pains, Arthritis, Neuritis— 
Drugless Health 


If you are a sufferer of these ailments try NEO-MINERAL. You may be 
astounded at the results. You need not guess—you will see facts. * * * 


Rich Red Blood 


MEDICAL records show 68% of men and women over 35 suffer from nutri- 
tional iron anemia. When you feel nervous, dull, lazy and have dizzy spells, no: 
ambition to work or play, a poor appetite, feel blue, when your eyes lack sparkle, 
and your mind brilliance, when headaches get the best of you, and you feel old 
before your time, when the sexual powers weaken, and life seems not worth 
living, with worry wearing you down—it may be simply lack of minerals in your 
blood. NEO-MINERAL is then what you need. Wonder Minerals. Rheumatism 
and Arthritis are dreadful diseases. Acid condition in the blood is often their 
cause. What could be the remedy? For thousands of inquirers, minerals have 
been used to relieve pain and suffering of these ills. People on advice of doctors 
go to mineral springs to find cure or relief. The late President Roosevelt used 
to go to Warm Springs in Georgia. He was helped or would not have gone there 
regularly twice a year. 

YEAR after year, people rush to mineral springs and spas, to drink and bathe 
in their miraculous water. We have all heard of the wondrous springs of 
Lourdes, France, the famous Thronion in Ancient Greece, where according to 
legend, Hercules, the god of eternal strength and youth, drank its waters and 
bathed to be forever young. 


AMAZING RESULTS 


NEO-MINERAL contains minerals you get at the world’s best springs. Watch 
your elimination from your bowels a day or two after using it. The waste, 
black as the color of your shoes, will start to break away, and you will SEB it. 
Also examine your urine. You will see impurities—poisonous waste coming out 
of your kidneys, relieving you, and then realize the priceless value of NEO- 
MINERAL. 

NBEO-MINERAL is not a physic and does not interfere with the food in the 
stomach. It cleans and purifies the intestines, thoroughly relieving gas, toxins, 
acids, and bloating. After these poisons are out of the system and the kidneys 
purified, we begin to feel the arthritis and rheumatism leaving and Nature 
starting to complete the recovery. * * * REGARDLESS of how long you 
have been suffering and how many medicines you have tried before, NHO- 
MINERAL may be the remedy you need. 


SICK! 
SUFFERERS OF STOMACH AILMENTS, 
WHAK KIDNEYS, RHEUMATIC PAINS, 
ARTHRITIS, NEURITIS 


and other disorders, such as Headaches, Indigestion, Acids, Toxins, Bloating, 
Weak Back, Frequent Rising at Night, Lumbago, Leg Pains, Lack of Vitality and 
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Energy, Poor Appetite, may be greatly relieved by the help of a natural remedy— 
NEO-MINHERAL * * * 


Spastic Constipation * * * Our Guarantee. We urge EVERYONE TO 
TRY NEO-MINERAL * * ¥*, 


Constipation is the cause of this atonic abnormal colon. Keep colon free from 
poisonous waste matter. 


Bowel Adhesions—Proper diet, keeping colon clean, always helps to avoid the 
condition of this colon. 


DRUGLESS HEALTH 


Par. 5. Through the use of the statements in the advertisements 
hereinabove set forth and others of the same import, not specifically 
set out herein, respondents represented that their preparation Neo- 
Mineral, taken as directed, is a competent and effective treatment for 
and will cure stomach ailments, kidney ailments, bloating, constipa- 
tion, bowel adhesions, rheumatism, arthritis, neuritis, lumbago, 
headaches, nervousness, dizzy spells, weak back, night risings, and leg 
pains, will restore vitality, energy, and weakened sexual powers; 
will improve the appetite and increase the weight of the user; that 
its use will relieve the pains of rheumatism and arthritis; that said 
preparation does not contain drugs and restores health without the use 
of drugs; that it contains the same minerals in therapeutic amounts as 
are found in the mineral waters of the best mineral springs and that 
the use of the preparation will produce the benefits ordinarily as- 
cribed to the use of such mineral waters; that its use will enrich the 
blood and build rich, red blood; that said preparation keeps the colon 
free from waste matter, and that the black stools and evidences of 
impurities in the urine following its use demonstrate these results; 
that 68% of all persons over 35 years of age suffer from nutritional 
mineral-iron anemia; that when a person is nervous, dull, tired, lazy, 
has headaches and dizzy spells, lacks ambition to work or play, has a 
poor appetite and is underweight, when eyes lack sparkle and the mind 
brilliance or when other similar conditions exist, such conditions in- 
dicate a lack of minerals in the blood and that the use of the said prep- 
aration, as directed, will correct them and that its use will restore 
health to all persons who may suffer ill health. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondents’ 
preparation Neo-Mineral has no value in the treatment of stomach 
ailments, kidney ailments, bloating, constipation, bowel adhesions, 
rheumatism, arthritis and neuritis and the pains thereof, weak back, 
night risings and leg pains, and, except to the extent hereinafter set 
forth, has no value in the treatment of headaches, nervousness and 
dizzy spells, lack of vitality, energy, ambition, sparkle in the eyes and 
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brilliance of the mind, poor appetite, underweight, weakened sexual 
powers and similar conditions, in building rich, red blood and in re- 
storing or benefiting the health of the user. Practically all of the 
ingredients contained in said preparation are drugs and any results 
obtained through its use are by reason of a drug contained therein. It 
does not contain the same minerals as exist in water from the best 
mineral springs and the benefits obtained through its use are not com- 
parable to those following the use of such waters. Said preparation 
will not keep the colon free from waste matter. Black stools and 
evidences of impurities in the urine are not indicative of any such 
result. Any black color of the stools following the taking of the prepa- 
ration is due to the chemical reaction of the iron compounds in the 
preparation with sulphur compounds in the fecal matter and has no 
therapeutic significance. The use of the preparation will not cause 
impurities to appear in the urine. There are no reliable medical sta- 
tistics showing that 68% or any other percent of persons over 35 suffer 
from nutritional mineral-iron anemia. 

Par. 7. There are a considerable number of disease conditions em- 
braced under the generic term “anemia”; some of these anemias result 
from a deficiency of iron in the body, while the remainder result from 
a variety of other causes. Only that type of anemia involving a 
deficiency of iron in the body which has resulted from an inadequate 
intake of iron in the diet may be benefited by Neo-Mineral taken as 
directed; the preparation is not of value in the treatment of iron 
deficiency anemia resulting from an inadequate absorption of iron by 
the intestine or an increased loss of iron as in chronic bleeding; the 
preparation would also be without value in the treatment of pernicious 
anemia and other macrocytic anemias, or the anemias caused by de- 
rangements of the blood-forming organs of the body or conditions 
resulting in increased destruction of red blood cells; it is also without 
value in the treatment of anemia secondary to severe or chronic dis- 
eases such as cancer, kidney disease, infections, etc. Of the cases of 
anemia encountered in medical practice, only a very small percentage 
is caused by an inadequate intake of iron in the diet, and it is only in 
this very small percentage of cases that Neo-Mineral may have any 
thereapeutic value; also, it is only in this very small percentage of 
cases of anemia that the preparation would be effective in enriching 
the blood or in tending to produce rich, red blood. 

Such symptoms or conditions as headaches, nervousness and dizzy 
spells, tiredness, dullness, laziness, lack of vitality, energy, ambition, 
sparkle in the eyes and brillance of the mind, poor appetite, under- 
weight, weakened sexual powers and similar conditions may be due 
to anemia resulting from an inadequate intake of iron in the diet ; 
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these symptoms may also be due to any of the numerous other types of 
anemia and they may also be due to a wide variety of disease conditions 
which are in no wise related to anemia. In only an extremely small 
percentage of persons having the aforementioned symptoms are the 
symptoms the result of anemia due to a simple deficiency of iron in 
the diet, and it is only in this extremely small percentage of cases that 
Neo-Mineral will have any therapeutic value in the correction or relief 
of the aforementioned symptoms. 

Par. 8. The use by the respondents of the aforesaid statements and 
representations disseminated as aforesaid, has had and now has the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all of such statements are true and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief 
to purchase respondents’ said preparation. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated December 1, 1951, the 
initial decision in the instant matter of Trial Examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 17, 1949, issued and sub- 
sequently served its complaint in this proceeding upon Neo-Mineral 
Company, Inc., a corporation, Charles Manteris, Peter J. Hioureas, 
and Peter Lucas, charging respondents with the use of unfair and 
deceptive acts and practices, in commerce in violation of said Act. 
After the issuance of said complaint respondents filed their answer 
in which they admitted all of the material allegations of facts set 
forth in said complaint and waived all intervening procedure and 
further hearing as to the said facts. Thereafter, the proceeding regu- 
larly came on for final consideration by the above-named Trial Exam- 
iner theretofore duly designated by the Commission upon said com- 
plaint and answer thereto and proposed findings and conclusions 
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submitted by the attorneys in support of the complaint, none such 
having been submitted on behalf of the respondents. 

Said Trial Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusions drawn therefrom, 
and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Neo-Mineral Company, Inc., was a cor- 
portation organized and doing business under and by virtue of the laws 
of the State of Michigan with its principal offices located at 2280 14th 
Street, Detroit, Michigan. Said respondent corporation was dissolved 
on January 20, 1950. 

Respondents Charles Manteris, Peter J. Hioureas and Peter Lucas 
were President, Vice-President and Secretary-Treasurer, respectively 
of said corporation, and as such officers, they formulated, directed and 
controlled the policy and practices of said corporation. The addresses 
of said individual respondents are the same as that of the corporate 
respondent. 

Par. 2. At the time of issuance of the complaint, and for at least 
one year prior thereto, respondents were engaged in the business of 
selling and distributing a preparation containing drugs, as the word. 
“drug” is defined in the Federal Trade Commission Act. On January 
20, 1950, the corporate respondent was dissolved “by expiration of 
term” and a certified copy of certificate to that effect appears of record 
herein, although, by their joint and several answer filed herein, all 
respondents admit that the sale and distribution of their product con- 
tinued until sometime in the month of March 1950. 

Respondents sold and designated their preparation as “Neo- 
Mineral,” the formula of which, and directions for its use being, as 
follows: 


Formula: An aqueous solution containing : 


Merrie Sulfate mee ee ae ene ee ee ee ee 4,22 g. per 100 ec 
Ferrous ‘sulfatescet be ATA RENE BIE OLR .04 g. per 100 ce 
Aluminum sulfate 


ie EE o ee SE eat OEE eee .93 g. per 100 ce 
Calcium sulfates Lb ove 2 poten epee! pete etn el eee .19 g. per 100 ec 


Aen ee ee Be eee ee .33 g. per 100 ce 
BHOSpROPiG a Cle oer ere a Re Pat .020 g. per 100 ee 
Matiganese: Sioa et - se wat snet tee ee nee Cer ee oe eee .0065 g. per 100 ce 


Se a Ae Lee TE EES as eee We .001 g. per 100 ce 
Directions for Use: 


IMPORTANT: NEVER TAKE NEO-MINERAL UNDILUTED,. Take one 


teaspoonful twice daily, in a full glass of water, or fruit juice if preferred. 
Take Neo-Mineral after meals. 
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Respondents caused said drug preparation when sold to be shipped 
‘rom their place of business in the State of Michigan to dealers and 
ndividuals located in the various other States of the United States and 
he District of Columbia. Said dealers in turn sell such drug prepa- 
‘ation to the general public. Respondents maintained and at all times 
nentioned herein have maintained a course of trade in said prepara- 
‘lon in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents, 
since March 21, 1938, have disseminated certain advertisements con- 
erning said preparation by means of the United States Mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, the purpose whereof being to induce, 
lirectly or indirectly, the purchase of said preparation by the public. 

Par. 4. Among and typical of the statements and representations 
sontained in said advertisements disseminated as aforesaid appeared 
che following: 


AMAZING 
DISCOVERY 
FOR SICK PEOPLE 


Stomach Ailments, Weak Kidneys, Rheumatic Pains, Arthritis, Neuritis 
Drugless Health 


If you are a sufferer of these ailments try NEO-MINERAL. You may be 
astounded at the results. You need not guess—you will see facts. * * * 


Rich Red Blood 


MEDICAL records show 68% of men and women over 35 suffer from nutri- 
tional iron anemia. When you feel nervous, dull, lazy and have dizzy spells, 
no amibition to work or play, a poor appetite, feel blue, when you eyes lack 
sparkle, and your mind brilliance, when headaches get the best of you, and you 
feel old before your time, when the sexual powers weaken, and life seems not 
worth living, with worry wearing you down—it may be simply lack of minerals 
n your blood. NEO-MINERAL is then what you need. Wonder Minerals. 
Rheumatism and Arthritis are dreadful diseases. Acid condition in the blood 
often their cause. What could be the remedy? For thousands of inquirers, 
minerals have been used to relieve pain and suffering of these ills. People on 
advice of doctors go to mineral springs to find cure or relief. The late President 
Roosevelt used to go to Warm Springs in Georgia. He was helped or would 
ot have gone there regularly twice a year. 

YEAR after year, people rush to mineral springs and spas, to drink and bathe 
n their miraculous water. We have all heard of the wonderous springs of 
Lourdes, France, the famous Thronion in Ancient Greece, where according to 
legend, Hercules, the god of eternal strength and youth, drank its waters and 
yathed to be forever young. 


213840—54——_35 
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AMAZING RESULTS 
NEO-MINERAL contains minerals you get at the world’s best springs. Watch 


your elimination from your bowels a day or two after using it. The waste, 


black as the color of your shoes, will start to break away, and you will SEE it, 
Also examine your urine. You will see impurities—poisonous waste coming out 
of your kidneys, relieving you and then realize the priceless value of 
NEO-MINERAL. 

NEO-MINERAL is not a physic and does not interfere with the food in the 
stomach. It cleans and purifies the intestines, thoroughly relieving gas, toxins, 
acids and bloating. After these poisons are out of the system and the kidneys 
purified, we begin to feel the arthritis and rheumatism leaving and Nature 
starting to complete the recovery. * * * REGARDLESS of how long you 
have been suffering and how many medicines you have tried before, 
NEO-MINERAL may be the remedy you need. 


SICK! 
SUFFERERS OF STOMACH AILMENTS, 
WEAK KIDNEYS, RHEUMATIC PAINS, 
ARTHRITIS, NEURITIS 


and other disorders, such as Headaches, Indigestion, Acids, Toxins, Bloating, — 


Weak Back, Frequent Rising at Night, Lumbago, Leg Pains, Lack of Vitality and 


Energy, Poor Appetite, may be greatly relieved by the help of a natural remedy— 


NEO-MINERAL * * * 


Spastic Constipation * * * Our Guarantee. We urge EVERYONE TO 
TRY NEO-MINERAL * * *, 


Constipation is the cause of this atonic abnormal colon. Keep colon free from 
poisonous waste matter. 


Bowel Adhesions—Proper diet, keeping colon clean, always helps to avoid the 
condition of this colon. 


DRUGLESS HEALTH 


Par. 5. Through use of the statements in the foregoing advertise- 
ments and others of similar import not specifically set out herein, re- 
spondents represented that their preparation, Neo-Mineral, taken as 
directed, is a competent and effective treatment for and will cure stom- 
ach ailments, kidney ailments, bloating, constipation, bowel adhesions, 
rheumatism, arthritis, neuritis, lumbago, headaches, nervousness, dizzy 
spells, weak back, night risings and leg pains; will restore vitality, 
energy and weakened sexual powers; will improve the appetite and 


increase the weight of the user; that its use will relieve the pains of . 


rheumatism and arthritis; that said preparation does not contain 
drugs and restores health without the use of drugs; that it contains 
the same minerals in therapeutic amounts as are found in the mineral 
waters of the best mineral springs and that the use of the preparation 
will produce the benefits ordinarily ascribed to the use of such mineral 
waters ; that its use will enrich the blood and build rich, red blood; that 
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said preparation keeps the colon free from waste matter, and that 
the black stools and evidences of impurities in the urine following its 
use demonstrate these results; that 68% of all persons over 35 years 
of age suffer from nutritional mineral-iron anemia; that when a per- 
son is nervous, dull, tired, lazy, has headaches and dizzy spells, lacks 
ambition to work or play, has a poor appetite and is underweight, 
when eyes lack sparkle and the mind brilliance or when other similar 
conditions exist, such conditions indicate a lack of minerals in the 
blood and that the use of the said preparation, as directed, will correct 
them and that its use will restore health to all persons who may suffer 
il] health. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondents’ 
preparation Neo-Mineral has no value in the treatment of stomach 
ailments, kidney ailments, bloating, constipation, bowel adhesions, 
rheumatism, arthritis and neuritis and the pains thereof; weak back, 
night risings and leg pains; has no value in the treatment of head- 
aches, nervousness and dizzy spells, lack of vitality, energy, ambition, 
sparkle in the eyes and brilliance of the mind, poor appetite, under- 
weight, weakened sexual powers and similar conditions; in building 
rich, red blood and in restoring or benefiting the health of the user. 
Practically all of the ingredients contained in said preparation are 
drugs and any results obtained through its use are by reason of a drug 
contained therein. It does not contain the same minerals as exist in 
water from the best mineral springs and the benefits obtained through 
its use are not comparable to those following the use of such waters. 
Said preparation will not keep the colon free from waste matter. 
Black stools and evidences of impurities in the urine are not indicative 
of any such result but are due to chemical reaction of the iron com- 
pounds in the preparation with sulphur compounds in the fecal mat- 
ter, and have no therapeutic significance. The use of the preparation 
will not cause impurities to appear in the urine. There are no reliable 
medical statistics showing that 68% or any other percent of persons 
over 35 suffer from nutritional mineral-iron anemia. 


CONCLUSIONS 


Notwithstanding the certificate of dissolution of the corporate re- 
spondent, hereinabove referred to, the Trial Examiner concludes that 
an order should be entered against the corporate respondent, as well 
also against the individual respondents in their representative capac- 
ities as officers and directors of the corporation for the following 
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reasons: (1) This matter involves the sale of drugs and, while no 
charge is made in the complaint of any harmful propensities thereof, 
nevertheless all precautions should be availed of in the present pro- 
ceeding to leave no avenue open for possible evasion of an order; 
(2) the Corporation Laws of the State of Michigan under which 
Neo-Mineral Company, Inc., was brought into being, and of which 
laws the Examiner takes official notice, provide for a number of steps 
to be taken subsequent to the filing of a certificate of dissolution, in 
order to effectively accomplish that purpose, the most important of 
which provides that after dissolution the corporate body shall con- 
tinue for a period of three years for the purpose, énter-alia, of dis- 
posing of its assets. Obviously, the stock in trade, if any, of the 
product, “Neo-Mineral,” is an asset to be liquidated and, while the 
record does not disclose the present inventory, preventive measures 
should be availed of to effectively prohibit and prevent a disposition 
thereof under the circumstances and conditions of the false and 
fraudulent advertising herein found to exist. These reasons are 
given because of the oft-repeated statement that “it is a futile thing 
to place an order against a dead horse.” The “horse” in this instance 
may be én extremis but will not be officially dead for all purposes until 
January 20, 1953, and even then may be legally revived. Pertinent 
passages of the applicable provision of the Michigan laws are 
footnoted. 


The use by the respondents of the aforesaid statements and repre- 
sentations disseminated as aforesaid, has had and now has the tend- 


+ Concerning the dissolution of the corporation, aside from the certificate of dissolution, 
there is nothing of record herein to show that all of the provisions of the Michigan laws 
have been complied with in order to make such dissolution absolute, i. e., compliance with 
section 48 of Act No. 327, P. A. 1931, providing that: 

“Within 30 days after any such dissolution a certificate signed by the holders of at 
least three-fourths of each class of outstanding stock shall be filed with the Michigan 
Corporation and Securities Commission and a duplicate original thereof with the County 
Clerk where its registered office is located in the manner provided in section five for 
original articles, * * '™ showing that all the debts and liabilities have been paid or 
provision for the payment thereof made and the assets have been distributed pro rata 
among the shareholders or provisions for such distribution made.” (Paragraph 73, as 
amended by L. 949, Act No. 29.) 

The Same section of the act provides, with great detail for the preservation and safe- 
keeping of the corporate records for a period of ten years, concerning which provision 
there is likewise no evidence of compliance. Said section further provides, inter-alia: 

“All corporations whose charters shall have expired by limitation * * *~ ghall 
nevertheless continue to be bodies corporate for the further term of three years from such 
expiration * * * for the purpose of prosecuting and defending suits for or against 
them and of enabling them gradually to settle and close their affairs and to dispose of and 
convey their property and divide their assets but not for the purpose of continuing the 
business for which such corporations were organized.’ 

Respondents, by their admission answer, assert that they continued conduct of the 
business until March of 1950, despite dissolution on January 20, 1950. What assurance 


can there be, short of an order against all named respond i 
ents, th 
eaieioledonae ck. Dp that such practices will not 
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ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that all of 
such statements are true, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ said preparation. 

Such acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Neo-Mineral Company, Inc., a 
corporation, and its officers, and the respondents Charles Manteris, 
Peter J. Hioureas, and Peter Lucas, individually and as officers of said 
respondent corporation, and said respondents’ respective representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion of the preparation designated “Neo-Mineral,” or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same or any 
other name, do forthwith cease and desist from directly or indirectly: 

(1) Disseminating or causing to be disseminated by means of the 
United States Mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or through inference: 

(a) That said preparation, when used as directed, is a competent 
or effective treatment for, or will cure, stomach ailments; kidney ail- 
ments; bloating; constipation; bowel adhesions; rheumatism; arthri- 
tis; neuritis; lumbago; weak back; night risings and leg pains; or will 
relieve the pains of rheumatism or arthritis; or that said preparation 
has any therapeutic value in the treatment of such conditions. 

(b) That said preparation is a competent or effective treatment for, 
or will cure, headaches; nervousness; dizzy spells; or will restore 
vitality, energy and weakened sexual powers; will improve appetite 
and increase the weight of the user; or will enrich the blood and build 
rich, new red blood; or will correct dullness; tiredness; laziness; poor 
appetite, or a lack of ambition to work or play; or will restore sparkle 
in the eye; mental brilliance, or correct and cure similar symptoms and 
conditions, unless such representations be expressly limited to those 
instances in which the symptoms and conditions to be treated are due 
sorely to iron deficiency anemia resulting from an inadequate intake 
of iron in the diet. 
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(c) That said preparation does not contain drugs, or restores health 
without the use of drugs. 

(d) That said preparation contains the same minerals in thera- 
peutic amounts as are found in the mineral waters of the best known 
mineral springs, or that its use will produce the benefits ordinarily 
ascribed to the use of such mineral waters. 

(e) That said preparation keeps the colon free from waste matter, 
and that black stools and evidences of impurities in the urine demon- 
strate the therapeutic value of respondents’ product in eliminating 
waste. 

(f) That 68 percent or any other percentage or number of men and 
women over 35 years of age, or in any other age bracket, suffer from 
nutritional mineral-iron anemia. 

(g) That said preparation will restore health to all persons who 
may suffer ill health. : 

(2) Disseminating or causing to be disseminated by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of its product, Neo-Mineral, any 
advertisement which contains any of the representations prohibited 
in Paragraph (1) of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 1, 1951]. 
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| RADIO TRAINING ASSOCIATION OF AMERICA ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5536. Complaint, Apr. 20, 1948—Decision, Dec. 5, 1951 


Where a corporation and its president who were engaged in the interstate sale 


and distribution of a course of bome study instruction in the fields of radio 
and television ; in advertising in newspapers and magazines of general cir- 
culation and through form letters, directly and by implication— 


(a) Represented that a person who completed their course was assured of proper 


(b) 


(c) 


preparation and ample training for a successful career as a technician in 
said fields of science ; 
Represented that the course embraced all the practical training necessary 


‘for success in said fields, and that its satisfactory completion properly 


equipped one with the necessary qualifications to obtain and hold high 
Salaried positions in the radio and television industries and supplied him 
with adequate radio shop knowledge for a lucrative future in radio; and 
Represented that they had a modernly equipped radio and television labora- 
tory in Hollywood in which those students who satisfactorily completed 
their home study course could obtain at least two weeks or eighty hours of 
practical training and experience in television work, the expenses of which, 
including round-trip transportation from the student’s home, and lodging 
while receiving said training in their laboratory, were all included in the 
original tuition fee ; 


The facts being that their course consisted entirely of instruction in the theory 


(d) 


(e) 


of radio and television ; the techniques referred to cannot be acquired except 
by actual experience in working with radio and television sets in a shop or 
laboratory, preferably under the supervision of a trained instructor, and 
without such practical training a person is not qualified for any technical 
position in the radio field; the best that a person could reasonably expect 
of such a course was that by its successful completion he would be somewhat 
better qualified to enter the trade as an apprentice than one who had had 
no practical training or experience in techniques and had not studied the 
theory of radio or television; and they had no laboratory nor any means 
of providing purchasers of their course with practical training or laboratory 
experience; and they bore no transportation and lodging expense and fur- 
nished their purchasers with nothing of value other than a home study course 
in theory ; 

Represented through the use of the word “Association” in their corporate 
name that their enterprise was an organization composed of persons pri- 
marily interested in its activities from an educational standpoint; and 
Represented that they had the endorsement of or some connection with the 
radio and television manufacturing and distributing industry and acted 
as a medium through which its experts were trained, through use of their 
corporate name, “Radio Training Association of America,” together with 
such statements as “training men for the radio industry for over 25 years,” 
“We are seeking ambitious, mechanically inclined men—to learn Radio and 
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Television, and prepare them for successful future careers as Certified 
Technicians,” and, “Without obligating me advise how I ean qualify for a 
Big Pay Job in the RADIO ELECTRONIC AND TELEVISION INDUSTRY,” 
in form letters, cards and printed contracts distributed to prospective 
purchasers ; 

When in fact said enterprise was conducted solely as a commercial business 
venture for profit; and at no time had they had the endorsement of or any 
connection with the radio or television industry or had they acted as a 
medium through which its experts were trained ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of their said course of instruction: 

Held, That such acts and practices, under the circumstances set forth, were ail 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Everett Ff. Haycraft, hearing examiner. 

Mr. R. P. Bellinger for the Commission. 

Mr. Murray A. Nadler, of Youngstown, Ohio, Posner, Berge, Fow 
& Arent, of Washington, D. C., and Wolfson & E'ssey, of Los Angeles, 
Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Radio Training As- 
sociation of America, a corporation, and Benjamin M. Klekner, Earl 
L. Kemp, Paul H. Thomsen and I. O’Conner, individually and as offi- 
cers of the Radio Training Association of America, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Radio Training Association of America, 
is a California corporation, with its office and principal place of busi- 
ness located at 5620 Hollywood Boulevard, Hollywood, California. 
Respondents, Benjamin M. Klekner, Earl L. Kemp, Paul H. Thomsen, 
and I. O’Connor, are individuals and officers of the corporate respond- 
ent, Radio Training Association of America, and as such officers they 
are responsible for and control and formulate and have controlled and 
formulated the advertising policies of said corporate respondent, in- 
cluding the acts and practices hereinafter described. The business ad- 
dress of each of the said individual respondents is the same as that 
shown above for the corporate respondent. 
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Respondents are now, and for several years last past have been en- 
gaged in conducting a correspondence school, and in selling and dis- 
tributing in commerce between and among the various States of the 
United States and in the District of Columbia courses of instruction 
for home study in the practice and theory of radio and television. 
They have caused and are causing printed courses of instruction in 
said subjects, when sold, to be transported from their place of business 
in the State of California to student enrollees, who are the purchasers 
thereof, at their respective addresses in other States of the United 
States and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said courses of instruction in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their business in commerce as 
aforesaid, and for the purpose of enrolling prospective students and 
thereby promoting the sale of their said courses of instruction, re- 
spondents, through field agents, who personally approach their pros- 
pects, and also by means of advertisements inserted and caused by 
respondents to be inserted in newspapers and magazines having gen- 
eral circulations throughout the United States, and in pamphlets, 
leaflets, circulars, form letters and cards, printed contracts and other 
mediums, distributed through the United States mails, have made and 
are making numerous false, deceptive and misleading statements and 
representations with respect to the advantages and benefits which the 
purchasers of their said courses of instruction could expect to receive. 
Among and typical of such false and misleading statements and rep- 
resentations so used by the respondents are the following: 


We are seeking ambitious, mechanically inclined men—to learn Radio and 
Television, and prepare them for successful future careers as Certified 
Technicians. 

During the next few years the growth of Radio and Television will be 
tremendous, and along with this growth there will be vast new job opportunities 
for trained men. 

...R. T. A. brings you the practical training necessary for success right 
into your own home. 


Printed on cards to be returned to respondents: 


Without obligating me advise how I can qualify for a Big Pay Job in the 
Radio Electronic and Television Industry. 

URGENT NEED for alert men and women to train for NEW BIG-PAY 
developments in RADIO-TELEVISION. 

You get Practical Radio Shop “Know How.” 

Upon the student’s completion of the Home Study portion of this training 
with a passing grade of seventy percent, the student is given the privilege 
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of securing a Postgraduate Course of two weeks, (not less than eighty shop 
hours) of intensive and practical Shop and Laboratory training in the R. T. A. 
modern equipped laboratory. 

The tuition fee charged by the R. T. A. includes round-trip bus transportation 
(within the continental limits of the U. 8. A.), from the bus station nearest the 
student’s residence. It also includes the cost of the student’s room, at a place 
designated by the R. T. A., during the student’s attendance while taking the 
Shop and Laboratory training. 

The RADIO TRAINING ASSOCIATION OF AMERICA Plan enables you to 
become a CERTIFIED RADIO AND TELEVISION TECHICIAN. ... If you 
want us to, we can so arrange your RADIO TRAINING ASSOCIATION OF 
AMERICA training so that you will be brought to our shop and laboratory in 
Hollywood, California, . . . where you will be given the opportunity to work 
with the modern radio and television equipment and your expenses, such as your 
round-trip transportation from your home and your lodging while attending the 
training in the laboratory are all a part of our plan. 


Par. 3. Through the use of the statements and representations here- 
inabove set forth, and many others of similar import and effect, re- 
spondents represent, directly and by implication, that one completing 
their courses in radio and television is assured of proper preparation 
and ample training for a successful future career as a technician in 
said fields of science; that respondents’ said courses for home study 
embrace all the practical training necessary for success in said fields of 
science, and the satisfactory completion thereof properly equips one 
with the necessary qualifications to obtain and hold high salaried posi- 
tions in the radio and television industry, and supplies him with 
adequate radio shop knowledge for a lucrative future in radio; that 
respondents have a modernly equipped radio and television laboratory 
in Hollywood, in which those students who satisfactorily complete 
their home study courses can obtain at least two weeks or eighty 
hours of practical training and experience in radio and television 
work, the expenses of which, including round-trip transportation from 
the student’s home to Hollywood and lodging while receiving said 
practical training in respondents’ laboratory, are all included in the 
original tuition fee agreed upon. 

Par. 4. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents’ 
courses in radio and television are not sufficient to properly prepare 
and train one as a technician in said trades, and respondents’ home 
study courses do not qualify a person to take a job as a technician, and 
the best that a student of such courses can reasonably expect is to be 
somewhat better qualified to enter the trade as an apprentice than 
one who has not received any practical training or experience or who 
has not studied the theory of such sciences ; respondents’ courses for 
home study not only do not embrace all the practical training neces- 
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sary for success in the radio and television trades, but do not include 
any practical training whatever in said fields, and merely instruct 
the student in the theory of said subjects, and the completion of said 
courses does not properly equip one with the necessary qualifications 
to obtain and hold a high-salaried position in the radio and television 
industry, nor does it equip him with adequate radio shop knowledge, 
nor with any practical experience to assure a lucrative future career 
in the radio field; at the time said representations were made respond- 
ents did not have, and do not now have, a radio and television labora- 
tory in Hollywood or elsewhere, and‘ respondents have no means of 
securing to students practical training or laboratory experience for 
any period of time in radio and television work, and respondents do 
not bear any expense in the transportation of students to or from 
Hollywood, nor for lodging in Hollywood, and the student never sees 
Hollywood unless he does so at his own expense. 

Par. 5. Respondents’ use of the word “Association” in the corporate 
name of their business is deceptive and misleading, in that such usage 
implies that said enterprise is an organization composed of persons 
engaged, from an educational standpoint, in giving training in the 
mechanics and science of radio and television engineering, and as such 
has the endorsement of or some connection with the radio manufactur- 
ing and distributing industry, and that respondents’ said enterprise 
is the medium through which the industry’s radio and television ex- 
perts are trained and secured. Such usage of the word “Association” 
is made particularly deceptive and misleading in said respects when 
coupled with displays by respondents’ field representatives to prospec- 
tive students of letters and certain printed matter furnished by re- 
spondents, some of the letters bearing the letterheads of various elec- 
trical instrument and equipment manufacturers and radio distribu- 
tors, some of the other literature carrying the heading, “Chart Show- 
ing Progress and Possibilities for a Member of the Radio Training 
Association of America,” and such statements as “Join the Associa- 
tion,” and “Hook up with a Great Industry.” 

Par. 6. In truth and in fact respondents’ said enterprise is not an 
organization composed of persons engaged in or interested, from an 
educational standpoint, in imparting scientific training, but respond- 
ents’ organization is conducted solely as a commercial business venture 
for profit; it neither has the endorsement of nor any connection with 
the radio manufacturing and distributing industry, and is not a me- 
dium through which the industry’s radio and television experts are 
trained and secured. 

Par. 7. The statements, representations and implications made and 
caused to be made by respondents, including the usage of the word 
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“Association” in the corporate name, as set forth herein have had and 
now have the tendency and capacity to, and do, mislead and deceive 
many members of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations and implications 
are true, and because of such erroneous and mistaken belief cause a 
substantial portion of the public to purchase respondents’ said courses 
of instruction. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 20, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. After the filing of respondents’ answer, testimony and 
other evidence in support of the allegations of the complaint and a 
stipulation as to certain facts entered into between counsel were intro- 
duced before a hearing examiner of the Commission, theretofore duly 
designated by it (no testimony or other evidence having been pre- 
sented in opposition to the allegations of the complaint), and such 
testimony, stipulation and other evidence were duly filed in the office 
of the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon the aforesaid complaint, 
the respondents’ answer thereto, the testimony, stipulation and other 
evidence, the recommended decision of the hearing examiner and 
brief in support of the complaint (no brief having been filed on be- 
half of the respondents and oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1, Respondent Radio-Television Training School (for- 
merly named Radio Training Association of America prior to the 
amendment of its corporate charter in 1949) is a California corpora- 
tion, with its office and principal place of business at 5100 South Ver- 
mont, Los Angeles 37, California. Respondent Benjamin M. Klek- 
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ner, whose present address is unknown, was president of respondent 
corporation and directed and controlled its advertising policies for 
several years immediately prior to April of 1949, at which time he 
severed all connection with the respondent corporation. Respondents 
Earl L. Kemp, Paul H. Thomsen and I. O’Connor are employees of the 
respondent corporation and have had no control or direction over the 
policies of the respondent corporation. The Commission is of the 
opinion, therefore, that the allegations of the complaint have not been 
sustained as to respondents Earl L. Kemp, Paul H. Thomsen and 
I. O’Connor and that the complaint should be dismissed as to them as 
individuals, and the term “respondents” as used hereinafter does not 
include these individuals. 

Par. 2. Respondent corporation is now and during the six years 
last past has been, and respondent Benjamin M. Klekner for:several 
years immediately preceeding April 1949, was, engaged in the sale and 
distribution of a course of instruction for home study in the fields of 
radio and television. During the periods of time they were so en- 
gaged, each of the said respondents caused, and the respondent cor- 
poration now causes, the said course of instruction, when sold, to be 
transported from their place of business in the State of California to 
the purchasers thereof in the other States of the United States. Re- 
spondent corporation maintains, and at all times mentioned herein 
has maintained, and respondent Benjamin M. Klekner at all times 
mentioned herein prior to April 1949 did maintain, a course of trade 
in said course of instruction, in commerce between and among the 
various States of the United States. 

Par. 8. In the course and conduct of their said business in commerce 
and for the purpose of enrolling prospective students and promoting 
the sale of their said course of instruction, respondents, by means of 
advertisements inserted in newspapers and magazines having general 
circulation in the United States and through the use of form letters 
distributed throughout the United States by means of the United 
States mails, have represented, directly and by implication, that one 
completing their course in radio and television is assured of proper 
preparation and ample training for a successful future career as a 
technician in said fields of science; that respondents, said course for 


‘home study embraces all the practical training necessary for success 


in said fields of science, and the satisfactory completion thereof prop- 
erly equips one with the necessary qualifications to obtain and hold 
high-salaried positions in the radio and television industry and sup- 
plies him with adequate radio shop knowledge for a lucrative future in 
radio; that respondents have a modernly equipped radio and television 
laboratory in Hollywood, in which those students who satisfactorily 
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complete respondents’ home study course can obtain at least two weeks 
or eighty hours of practical training and experience in radio and 
television work, the expenses of which, including round-trip trans- 
portation from the student’s home to Hollywood and lodging while 
receiving said practical training in respondents’ laboratory, are all 
included in the original tuition fee agreed upon. 

Par. 4. The aforesaid representations are false and misleading. 
In fact, respondents’ course does not include any practical training 
in the techniques of radio or television repair or construction, but con- 
sists entirely of instruction in the theory of radio and television. Such 
techniques cannot be acquired except by actual experience of working 
with radio and television sets in a shop or laboratory, preferably un- 
der the supervision of a trained instructor. Without such practical 
training in shop techniques a person is not qualified for any technical 
position in the radio field. Respondents’ course of instruction, there- 
fore, does not qualify a person for a position as a radio or television 
technician or repairman, nor does it equip a person with the necessary 
qualifications to obtain or hold any high-salaried position in the radio 
or television industry. The best that a purchaser can reasonably ex- 
pect of such a course is that by successfully completing it he will be 
somewhat better qualified to enter the trade as an apprentice than one 
who has had no practical training or experience in radio or television 
techniques and has not studied radio and television theory. 

Respondents do not have a radio or television laboratory in Holly- 
wood or elsewhere, nor do they have any means of providing to the 
purchasers of their course of instruction practical training or labora- 
tory experience in radio or television work. Respondents do not bear 
any expense in the transportation of purchasers of their course of in- 
struction to Hollywood, nor do they furnish to the said purchasers 
anything of value other than a home study course of instruction in the 
theory of radio and television. 

Par. 5. For several years prior to 1949, respondents, by the use of 
the word “Association” in the corporate name of their business, im- 
plied that said enterprise was an organization composed of persons 
primarily interested in its activities from an educational standpoint. 
pace this same period of time, by the use of the corporate name 

adio Training Association of America,” together with such state- 
ments as “Training Men for the Radio Industry for Over Twenty-five 
Years,” “We are seeking ambitious, mechanically inclined men—to 
learn Radio and Television, and prepare them for successful future 
careers as Certified Technicians,” and “Without obligating me advise 
how I can qualify for a Big Pay Job in the RADIO, ELECTRONIC, 
AND TELEVISION INDUSTRY?” contained in form letters, cards, 
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_ and printed contracts distributed to prospective purchasers of their 


said courses, respondents implied that they had the endorsement of 
or some connection with the radio and television manufacturing and 
distributing industry and that they acted as a medium through which 
the industry’s radio and television experts were trained. 

Par. 6. In fact respondents’ said enterprise is now and at all times 
mentioned herein has been conducted solely as a commercial business 
venture for profit; at no time has it had the endorsement of or any 
connection with the radio or television industry, and at no time has 
it acted as a medium through which the industry’s radio and television 
experts are trained. 

Par. 7. The use by respondents of the false and misleading repre- 
sentations as hereinbefore set forth, including the use of the word 
“Association” in the corporate name, has had the tendency and ca- 
pacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations 
are true, and has had the tendency and capacity to cause such portion 
of the public to purchase respondent’s said course of instruction 
because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondents’ answer 
thereto, testimony and other evidence, including a stipulation of facts 
entered into by and between counsel for respondents and counsel in 
support of the complaint, introduced before a hearing examiner of the 
Commission theretofore duly designated by it, recommended decision 
of the hearing examiner, and brief in support of the complaint (no 
brief having been filed by respondents and oral argument not having 
been requested), and the Commission having made its findings as to 
the facts and its conclusion that the respondents Radio-Television 
Training School, a corporation, and Benjamin M. Klekner, individ- 
ually, have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondents Radio-Television Training 
School, a corporation, and its officers, agents, representatives, and em- 
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ployees, and Benjamin M. Klekner, an individual, and his agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of a course of instruction for home study in the fields of 
radio or television, do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) That said course is capable of training radio or television tech- 
nicians or repairmen. 

(b) That any practical training is provided to purchasers of said 
course. 

(c) That persons who complete said course are qualified thereby to 
hold high-salaried positions in the radio or television industry. 

(d) That laboratory or shop equipment is available for the use of 
purchasers of said course. 

(e) That any purchaser of said course will receive anything of value 
other than a home study course of instruction. 

(f) That said course is endorsed by or that respondents’ business 
has any connection with any of the members of the radio or television 
industry. 

2. Using the word “Association,” or any other word or words of 
similar meaning, as a part of the trade or corporate name under which 
the respondents conduct their business; or otherwise representing, 
directly or by implication, that respondents’ business is anything other 
than a commercial business venture operated for profit. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondents Earl L. Kemp, Paul H. Thomsen, and 
J. O’Connor, without prejudice, however, to the right of the Com- 
mission to issue a new complaint or take such further or other action 
against such respondents at any time in the future as may be war- 
ranted by the then existing circumstances. 

It is further ordered, That the respondents Radio-Television Train- 
ing School, a corporation, and Benjamin M. Klekner, an individual, 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they haye complied with this order, 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5634. Complaint, Jan. 18, 1949—Decision, Dec. 7, 1951 


Where a corporation and its president, who owned all its capital stock, engaged 
in selling at wholesale to retailers in the District of Columbia certain brands 
of whiskies and other alcoholic beverages and exclusive distributor in said 
District for products made by Hiram Walker, Inc. ; 

Following the adoption of a policy of establishing, maintaining and enforcing 
uniform minimum resale prices at which said products were to be advertised 
and sold by its many retail customers, as communicated to them in letters 
and price lists; and in pursuance of said policy which included the declared 
intention of terminating all business relationships with any dealer, who 
sold below said listed prices— 

(a) Solicited and, with few exceptions, secured the agreement and cooperation 
of its said customers in maintaining the uniform minimum resale prices 
specified by it; and 

Where said corporation, in taking such further steps as necessary to full 
effectiveness, and acting through its representatives— 

(b) Maintained a constant check on the prices at which its said products were 
offered by its customers, told them that they had been and would be 
“shopped,” and requested at least one of them to report any instances of 
competitor retailers selling said products at less than its minimum resale 
prices ; 

(ec) Visited retailer customers discovered, in a few instances, selling or offering 
its products at less than its said minimum prices and urged them to cease 
so doing, with the result that three did change their prices and continued 
to maintain the prices established ; 

(d) Cut off the source of supply of the few dealers who declined or failed to 
cooperate in maintaining the desired prices ; 

(e) Informed a retailer price cutter, prior to the announcement of its said policy, 
that if he did not maintain resale prices he would not be permitted to pur- 
chase further any of said products thereafter, discontinued filling his orders, 
and in the subsequent month and following a further visit and assurance 
“that if he would maintain” said prices it would resume Selling to him, did 
so resume following his agreement to do so; and following its later discovery 
that said dealer was again Selling at less than its said fixed prices, again 
cut off its supply ; 

With the result that its many retailer customers advertised and sold its said 
products in accordance with the minimum resale prices thus announced 
and established by it ; 

Effect of which acts and practices was to suppress competition among retailers 
in said District in the sale of said products; to cause them to Sell at the 
prices fixed by it and to prevent them from selling at such lower prices as. 
they might deem adequate and warranted by their respective selling costs: 
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and trade conditions generally ; and to deprive purchasers of the advantage 
in price which they would otherwise obtain from free and uncontrolled 
competition among retailers in the sale of said products and from a natural 
and unobstructed flow of commerce therein : 

Held, That such acts and practices of said corporation and individual, under the 
circumstances set forth, were all to the prejudice and injury of the public; 
had a dangerous tendency to hinder and suppress and did hinder and suppress 
competition between and among retailers selling said products in said Dis- 
trict; and constituted unfair and deceptive acts and practices in commerce 
and unfair methods of competition therein. 


In said proceeding it was the opinion of the Commission that the activities of 
said corporation exceeded what was lawfully permissible; that its conduct 
embraced considerably more than the mere exercise of its right to inform and 
make known to its dealer customers that it desired its fixed resale prices 
adhered to, and would discontinue selling to any dealer who disregarded its 
policy in this regard; and it was the conclusion of the Commission that the 
conduct of said corporation, particularly in connection with that of its 
salesmen in exerting pressure on dealers to abide by the specified prices, and 
reporting to it the names of dealers who did not do so, resulted in the 
securing of assurances and understandings from its retail customers that 
they would abide by its fixed resale prices and that, as a result, competition 
between retailers was suppressed and eliminated, and consumers in said 
District were deprived of the benefit of price competition based on cost, 
efficiency, and service. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Paul R. Dizon and Mr. James S. Kelaher for the Commission. 
Mr. William R. Lichtenberg, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Fédéral 
Trade Commission, having reason to believe that ans respondents 
named in the caption hereof, and more particularly described herein- 
after, have violated the provisions of section 5 of the said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapn 1. Respondent Middle Atlantic Distributors, Inc., some- 
times hereinafter in this complaint referred to as respondent corpora- 
tion, is a Delaware corporation with its principal office and place of 
business located at 1125 Second Street NW., Washington, District 
of Columbia. It is now, and has been for more than one year last 
past, engaged in the wholesale business of selling to dealers, in the 
District of Columbia, certain brands of whiskies and alcoholic bev- 
erages sold to it by manufacturers and their agents located in various 
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States and shipped in commerce to it through various pees of the 
United States. 

Respondents Paul H. Coughlin, Murdoch J. Finlayson, and William 
R. Lichtenberg are individuals and the legal address of each of said 
respondents is 1125 Second Street NW., Washington, District of 
Columbia. Respondent Paul H. Coughlin owns all of the capital 
stock of respondent Middle Atlantic Distributors, Inc., and serves as 
president and director of this respondent corporation. Respondent 
Murdoch J. Finlayson serves as vice president and director of respond- 
ent corporation and respondent William R. Lichtenberg serves as 
secretary and director of this respondent corporation. Said individ- 
ual respondents control, direct, and manage the business policies and 
operations of respondent Middle Atlantic Distributors, Inc. 

Par. 2. Respondent Middle Atlantic Distributors, Inc., in the course 
and conduct of its aforesaid business, in order to fix, stabilize, and 
make uniform the resale prices of its said whiskies and alcoholic bev- 
erages, adopted, established, and has maintained a system or policy 
of merchandising whereby it fixed specified, standard, and uniform 
resale prices at which said products should be resold by retail dealers, 
and solicited and secured the active support and cooperation of said 
retail dealers in the maintenance of said resale prices, and in order to 
carry out and make effective said system or policy, said respondent has 
entered into unlawful agreements and understandings with retail 
dealers purporting to bind said retail dealers to the maintenance of 
said retail prices, and solicited and obtained their cooperation in the 
maintenance of such prices. Pursuant to such understandings and 
agreements, this respondent has undertaken to prevent, and has pre- 
vented, retail dealers from selling said products at prices less than 
the said minimum resale prices fixed by respondent corporation as 
aforesaid. 

In further carrying out and making effective said system or policy, 
respondent corporation instituted and does presently carry out the 
following acts: 

1. Since February 24, 1948, advertising or sale of said products by 
its retail dealers is permitted only at the fixed resale prices ; 

2. Since February 24, 1948, respondent corporation has refused to 
sell said products to retail dealers who refused to agree to carry out 
its said system of advertising and selling of said products at its fixed 
resale prices ; 

3. Respondent corporation maintains a constant check on its retail 
dealers through its salesmen who are instructed to report any violation 
of its fixed resale prices ; 
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4, Since February 24, 1948, respondent corporation has refused to 
sell said products to former customers who refused to sell at its fixed 
resale prices. 

Par. 3. The direct effect of the above alleged acts and practices done 
by respondent Middle Atlantic Distributors, Inc., has been to suppress. 
competition among retail dealers in the sale of said products; to cause 
said retail dealers to sell said products at the prices fixed and estab- 
lished by said respondent; and to prevent them, and each of them, 
from selling said products sold by respondent corporation at such 
lower prices as they might deem adequate and warranted by their 
respective selling costs and by trade conditions generally, and to 
deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending to unduly hinder and 
suppress competition in the resale of said products in the District of 
Columbia, and in violation of section 5 of the Federal Trade Com- 
mission Act. 


Report, FINDINGS as TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 18, 1949, issued and there- 
after served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with having violated 
Section 5 of said Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony and other evidence 
in support of the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by 
it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. No testimony was introduced in 
opposition to the allegations of the complaint. Thereafter this pro- 
ceeding regularly came on for final consideration by the Commission 
upon the complaint, answer thereto, testimony and other evidence in 
support of the allegations of the complaint, recommended decision of 
the trial examiner and exceptions thereto filed by counsel supporting 
the complaint, and briefs and oral argument of counsel; and the Com- 
mission, having duly considered the matter and having entered its 
order dispose, of the exceptions to the trial examiner‘s recommended 
decision, and being now fully advised in the premises, finds that this 
procoediae is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 
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Paracrapy 1. Respondent Middle Atlantic Distributors, Inc., is a 
Delaware corporation, with its principal office and place of business 
located at 1125 Second Street, N. W., Washington, D. C. 

Respondent Paul H. Coughlin is president and a director, and owns 
all of the capital stock of said corporate respondent. He controls, 
directs, and manages the business policies and operations of the cor- 
porate respondent and is responsible for the acts and practices of the 
corporate respondent hereinafter set forth. 

Respondent Murdoch J. Finlayson, during the period covered by 
the complaint, was vice president and a director of said corporate 
respondent. Respondent Finlayson died on August 16, 1951, after 
the hearings in this matter were completed. The complaint will be 
dismissed as to him. 

Respondent William R. Lichtenberg is secretary and a director of 
the corporate respondent. The record herein fails to establish that 
respondent Lichtenberg has participated actively in the control, direc- 
tion, or management of the corporate respondent, or that he has any 
substantial connection with the business other than as its legal counsel. 
The Commission is therefore of the opinion that the complaint should 
be dismissed as to respondent Lichtenberg. 

Par. 2. Respondent Middle Atlantic Distributors, Inc., is now, and 
for more than one year last past has been, engaged in the wholesale 
business of selling to retail dealers in the District of Columbia certain 
brands of whiskies and other alcoholic beverages and is engaged in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 3. Respondent Middle Atlantic Distributors, Inc., is the ex- 
elusive distributor in the District of Columbia for products manu- 
factured by Hiram Walker, Inc. In the course and conduct of its 
business said corporate respondent, on June 17, 1947, sent the follow- 
\ng letter to all of its 388 retail dealer customers in the District of 
Columbia : 

No changes have taken place in the policies of Middle Atlantic Distributors, 
Ine. We still believe, strongly, that it is desirable and in the best interests of 
the retail trade to place the emphasis on sound merchandising principles rather 
than resorting to vicious and destructive competition based on price alone 
whereby the true values of brands may be destroyed along with the individuals 
who support such unsound practices. 

Restating our policy we desire that the retail trade continue in the future to 
sell all brands distributed by us at our suggested resale prices which allows the 
trade the customary 3314 %, less 10% on case sales. 

Secondly: We are not opposed to retailers advertising Hiram Walker and 
Associated brands provided they are advertised at our suggested resale prices. 
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Our suggested resale prices for Hiram Walker’s and associated lines represent 
honest and sound consumer values based on the high quality of the brands, in 
addition to a reasonable profit to those engaged in their distribution to the con- 
sumer. 

A heavy schedule of advertising is to be released immediately in the Times- 
Herald, Post, and News, on Canadian Club, Hiram Walker’s DeLuxe Bourbon, 
Hiram Walker’s Imperial, and Hiram Walker’s Gin. Therefore we do not wish 
to have the purpose and effect of this advertising campaign nullified by the 
inconsiderate treatment of any retailer who thinks that his interests may be 
served by advertising them for less. 

The basis of a sound and secure relationship for the future consists of a 
proper degree of cooperation between us and we propose to extend our best 
efforts in the promotion of these principles. 

As Steinmetz once said: ‘Cooperation is not a sentiment. It is an economic 
necessity.” 


On February 20, 1948, said corporate respondent sent the following 
letter to all of its 388 retail dealer customers in the District of 
Columbia: 


You are hereby advised that effective Tuesday, February 24th, 1948 we will 
not sell our products to any retailer who sells them below the prices stated in the 
list attached. There is to be no reduction to the consumer on case purchases. 

Advertising of the brands is permitted only at the prices stated. 

The resale prices of these brands represent genuine values to the consumer— 
plus a fair margin of profit to you at the present market level. 

Experience in this industry has clearly demonstrated that the best interests of 
the retailer are served when the emphasis is placed on sound merchandising 
principles rather than vicious and destructive price competition whereby the 
true values of brands are destroyed along with the individuals who engage in 
such practices. 

Therefore—if a retailer sells or advertises these brands in violation of the 
policy as outlined, we shall terminate all business relationships with him 
immediately. f 

No employee of this company has authority to vary or alter this policy. All 
communications concerning it can be acted upon only by the undersigned. 


Enclosed with the letter of February 20, 1948, was a price list setting 
forth the resale (consumer) prices of the various Hiram Walker prod- 
ucts. Subsequently, on November 29, 1948, and December 8, 1948, the 
corporate respondent sent to all of its retail dealer customers in the 
District of Columbia notice of price changes on specified items of 
said products, each such notice containing the following statement: 

. . if a retailer sells or advertises this product in violation of our policy as 
outlined to you in our letter of Feb. 20, 1948, we shall terminate all business 
relationships with him immediately. 

The corporate respondent did thus institute, inaugurate, and adopt 
a system or policy, in merchandising the aforesaid products, of estab- 
lishing, maintaining, and enforcing uniform minimum resale prices 
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at which said products were to be advertised and sold by its retail 
dealer customers. 

Par. 4. The corporate respondent, in pursuance of the aforesaid 
system or policy, solicited the agreement and cooperation of its retail 
dealer customers in maintaining the uniform minimum resale prices 
specified by it on said products, and with few exceptions thus secured 
the agreement and cooperation sought. The corporate respondent was 
so successful in this respect that few additional actions on its part were 
necessary to make the resale prices specified fully effective. However, 
to the extent necessary to full effectiveness, the corporate respondent 
did take further and additional steps. In order to keep itself in- 
formed concerning continued adherence to the minimum resale prices 
specified, it maintained a constant check on the prices at which said 
products were offered by its retail dealer customers; such customers 
were told by representatives of the corporate respondent that they had 
been and would be “shopped”; and at least one such dealer was re- 
quested by a representative of the corporate respondent to report any 
instances of competitors of said dealer selling said products at less 
than the uniform minimum resale prices established. In the few 
instances where retail dealer customers were discovered selling or offer- 
ing for sale said products at less than the uniform minimum resale 
prices fixed, they were visited by representatives of the corporate 
respondent and urged to cease selling or offering for sale said products 
at less than such prices. Three of such retail dealer customers who 
were visited by representatives of the corporate respondent soon after 
February 20, 1948, did change their prices on some of said products 
either in the presence of such representatives or shortly after their 
visit, and these dealers have continued to maintain the uniform mini- 
mum resale prices established. The few dealers who declined or failed 
to cooperate by maintaining the uniform minimum resale prices des- 
ignated were cut off from their source of supply of said products in 
that the corporate respondent refused to sell to them, and such re- 
spondent was the exclusive distributor of such products in the District 
cf Columbia. One of the corporate respondent’s retail dealers who 
was so cut off was visited by representatives of the corporate respond- 
ent prior to the date of the issuance of the aforesaid letter of June 17, 
1947, and informed that if he did not maintain the fixed uniform 
niinimum resale prices, he would not be permitted to purchase any 
more of said products. Said retail dealer did not at that time agree 
to maintain such prices, and in July 1947 the corporate respondent 
stopped filling any of said dealer’s orders. In August 1947 said dealer 
was again visited by representatives of the corporate respondent, at 
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which time he was told that if he would maintain the fixed uniform 
minimum resale prices, the corporate respondent would resume selling 
to him. Said dealer agreed to maintain such prices and the corporate 
respondent resumed selling to him. Later, however, the corporate 
respondent discovered that said dealer was selling said products at less 
than the fixed uniform minimum resale prices, and his source of supply 
for said products was again cut off by the corporate respondent. 

Asa result of the corporate respondent’s system or policy instituted, 
adopted, and enforced as aforesaid, more than 380 retail dealer cus- 
tomers of the corporate respondent have, since receipt of the corporate 
respondent’s letter of February 20, 1948, sold said products in accord- 
ance with the policy stated in said letter, and all advertisements of 
said products by such dealers have also been in accordance with such 
policy. 

Par. 5. The direct effect of the acts and practices of the corporate 
respondent as hereinabove found has been to suppress competition 
among retail dealers in the District of Columbia in the sale of said 
products; to cause said retail dealers to sell said products at the prices 
fixed by the corporate respondent and to prevent them from selling 
said products at such lower prices as they might deem adequate and 
warranted by their respective selling costs and by trade conditions gen- 
erally; and to deprive purchasers of said products of the advantage in 
price which they would otherwise obtain from free and uncontrolled 
competition among retail dealers in the sale of said products and — 
from a natural and unobstructed flow of commerce in said products. 
It is the opinion of the Commission that the activities of Middle At- 
iantic Distributors, Inc., exceeded what is lawfully permissible; that 
its conduct embraced considerably more than the mere exercise of its 
right to inform and make known to its dealer customers that it de- 
sired its fixed resale prices adhered to, and to inform and make known 
to said dealers that it would discontinue selling to any dealer who dis- 
regarded its policy in this regard. It is the conclusion of the Commis- 
sion that the conduct of Middle Atlantic Distributors, Inc., and par- 
ticularly its conduct in connection with the conduct of its salesmen in 
exerting pressure on dealers to abide by the specified prices and the 
practice of said salesmen in reporting to Middle Atlantic Distributors 
the names of dealers who did not adhere to its specified prices, re- 
sulted in the securing of assurances and understandings from its re- 
tail customers that they would abide by Middle Atlantic Distributors’ 
fixed resale prices and that, as a result thereof, competition between 
dealers in said products was suppressed and eliminated, and con- 
sumers in the District of Columbia were deprived of the benefit of 
price competition based on cost, efficiency, and service. 
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The acts and practices of the corporate respondent, Middle Atlantic 
Distributors, Inc., and of the individual respondent Paul H. Coughlin 
acting by and through the corporate respondent, as hereinabove found, 
are all to the prejudice and injury of the public; have a dangerous tend- 
ency to hinder and suppress, and have actually hindered and sup- 
pressed, competition between and among the retail dealers in the Dis- 
trict of Columbia selling said products; and constitute unfair and 
deceptive acts and practices in commerce and unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence in support of the allegations of the 
complaint introduced before a trial examiner of the Commission 
theretofore duly designated by it (no testimony having been intro- 
duced in opposition to the allegations of the complaint), recommended 
decision of the trial examiner and exceptions thereto, and briefs and 
oral argument of counsel; and the Commission having made its find- 
ings as to the facts and its conclusion that the respondents Middle 
Atlantic Distributors, Inc., and Paul H. Coughlin have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent Middle Atlantic Distributors, 
Inc., a corporation, its officers, and the respondent Paul H. Coughlin, 
individually and as an officer of said corporate respondent, and said 
respondents’ respective representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of whiskies or other al- 
coholic beverages in the District of Columbia, do forthwith cease and 
desist from: 

(1) Entering into or enforcing any agreement or understanding, 
verbal or written, with any retail dealer or other distributor concern- 
ing the price at which any said products are to be resold by such re- 
tail dealer or other distributor. 

(2) Obtaining or attempting to obtain from any retail dealer or 
other distributor, as a condition precedent to the sale of said products 
to such retailer dealer or other distributor, any agreement, under- 
standing, or promise concerning the price at which any of said products 
are to be resold by such retail dealer or other distributor. 
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It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondents Murdoch J. Finlayson and William R. 
Lichtenberg. 

It ts further ordered, That the respondents Middle Atlantic Dis- 
tributors, Inc., and Paul H. Coughlin shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port, in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 
IOWA FIBRE PRODUCTS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5845. Complaint, Feb. 2, 1951—Decision, Dec. 7, 1951 


‘Where a corporation engaged in the manufacture, sale and distribution of a 
carrying case in which there was incorporated a eushion containing a robe 
designated ‘“Cush-N-Robe”; and the two officers who controlled and di- 
rected its operation; in advertising its said products prior to August, 1950, 
through circulars and other advertising media— 

(a) Represented directly and by implication, through use of the term ‘100% 
wool”, that said cushion top coverings and robes were composed solely of 
“wool” as generally understood by the purchasing public, namely, unre- 
claimed woolen fibers; notwithstanding the fact that many of them con- 
tained a substantial portion of reclaimed woolen fibers ; 

With tendency and capacity to mislead and deceive a substantial number of re- 
tailers and members of the purchasing public into the erroneous belief that 
such representations were true, and of thereby causing their purchase of 
said product: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce; 
and 

Where said corporation and individuals— 

(b) Misbranded many of said “Cush-N-Robes”’ in violation of the Wool Prod- 
ucts Labeling Act in that there was set forth in many cases upon the 
labels affixed thereto the words “100% wool robe” and “the Cush-N-Robe 
has a top covering of the same material as the robe inside” when in fact 
said top coverings and robes were not composed entirely of “wool” but con- 
tained a substantial amount of “reused wool” as those terms are defined 
by said Act; and 

(c) Further misbranded said articles in that said labels did not show the per- 
centage of the total fiber weight of ‘‘wool” and “reused wool’, exclusive of 
ornamentation not exceeding five per cent: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act of 1939 and the rules and regu- 
lations promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Abramson & Myers, of Des Moines, Ia., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
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authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Iowa Fibre Products, Inc., a corporation,. 
Harold D. Rubinson and Inez R. Erbstein, individually and as officers. 
of Iowa Fibre Products, Inc., hereinafter referred to as respondents, 
have violated the provisions of said Acts and Rules and Regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapn 1. Harold D. Rubinson and Inez R. Erbstein are in- 
dividuals and Iowa Fibre Products, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of Iowa 
with its office and principal place of business located at 316 Court 
Avenue, Des Moines, Iowa. 

Said respondents are now, and for more than one year last past have 
been, engaged in the manufacture, sale and distribution of a carrying 
case, in which a cushion is incorporated, containing a robe, designated 
“Cush-N-Robe.” Respondents Harold D. Rubinson and Inez R. 
Erbstein at all times mentioned herein have been and now are respec- 
tively the President and Treasurer, Vice-President and Secretary of 
the corporate respondent and control and direct its operations, and the 
said respondent corporation is in fact an instrumentality through 
which the said Harold D. Rubinson and Inez R. Erbstein conduct 
their business. 

Par. 2. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their Cush-N-Robes, 
respondents have circulated and are now circulating throughout the 
United States by United States Mails, circulars and other advertising 
media, containing various statements and representations concerning 
their products. Among and typical of such statements and repre- 
sentations are the following: 


CUSH-N-ROBE 
100% WOOL ROBE VALUE 
THE CUSH-N-ROBE case has a top 


covering of the same material 
as the robe inside. 


Zip it open—Out comes the 
100% wool robe. 

Par. 3. Through the use of the term “100% wool” to describe said 
cushion top coverings and robes, respondents have represented, directly 
and by implication, that the said articles are composed solely of 
“wool” as that term is generally understood by a substantial portion 
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of the public, namely woolen fibers which have not been reclaimed 
from goods, products or articles in which they had been previously 
incorporated. 

Par. 4. The said representation is untrue. In truth and in fact the 
said articles contained a substantial percentage of woolen fibers which 
had been reclaimed from goods, products and articles in which they 
had been previously incorporated. 

Par. 5. The use by respondents of the aforesaid false, deceptive and 
misleading statements and representations with respect to their prod- 
uct has had the tendency and capacity to mislead and deceive a sub- 
stantial number of retailers and members of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations were true and has caused substantial nunibers of retailers 
and the purchasing public to purchase substantial quantities of 
respondents’ product because of such erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents as herein- 
before alleged, were all to the prejudice and injury of the public and 
constituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Par. 7. Since January 1950, respondents have manufactured for 
introduction, and introduced, into commerce, and offered for sale, sold 
and distributed in commerce, as “commerce” is defined in the Wool 
Products Labeling Act of 1939, wool products, as “wool products” 
are defined in said Act. The said wool products were robes and the 
top coverings of cushions, the covered cushion constituting a part of 
the carrying case in which the robe was placed, and the combination, 
sold as a single unit, constituted the “Cush-N-Robe” previously 
referred to herein. 

Par. 8. Upon the labels affixed to the said “Cush-N-Robe” appeared : 

100% wool robe. 

The Cush-N-Robe has a top covering of the same material as the robe inside. 

Par. 9. The said wool products were misbranded within the intent 
and meaning of the said Act, and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled 
with respect to the character and amount of their constituents fibers. 
In truth and in fact the said top coverings and robes were not com- 
_ posed entirely of wool, as “wool” is defined in said Act, but contained 
a substantial amount of “reused wool,” as that term is defined in said 
Act. The said articles were further so misbranded in that the labels 
affixed thereto did not show the percentage of the total fiber weight 
thereof, exclusive of ornamentation not exceeding five per centum of 
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said total fiber weight, of the “wool” and “reused wool,” as such 
terms are defined in said Act, contained therein. 

Par. 10. The acts and practices of the respondents as alleged in 
Paragraphs Seven, Eight and Nine hereof were in violation of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations. 
promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated December 7, 1951, the 
initial decision in the instant matter of Trial Examiner John W. 
Addison, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN W. ADDISON, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wood Products Labeling Act of 1939, and pursuant to the 
authority vested in it by said Acts, the Federal Trade Commission on 
February 2, 1951, issued and subsequently served its complaint in this 
proceeding upon respondents Iowa Fibre Products, Inc., a corporation, 
and Harold D. Rubinson and Inez R. Erbstein, individually and as 
officers of Iowa Fibre Products, Inc., charging them with the use of 
acts and practices in violation of the Wool Products Labeling Act of 
1939 and the Rules and Regulations promulgated thereunder and 
constituting unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto, a hearing was held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were introduced before the above-named trial examiner thereto- 
fore duly designated by the Commission, and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said trial examiner on the complaint, the answers. 
thereto, testimony and other evidence, no proposed findings and con- 
clusions having been presented by counsel and no oral argument having 
been requested ; and the trial examiner, having considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order: 
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Paracrapy 1. Harold D. Rubinson and Inez R. Erbstein are indi- 
viduals and Iowa Fibre Products, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Iowa with its 
office and principal place of business located at 316 Court Avenue, Des 
Moines, Iowa. 

Said respondents are now, and for more than one year last past have 
been, engaged in the manufacture, sale and distribution of a carrying 
case, in which a cushion is incorporated, containing a robe, designated 
“Cush-N-Robe.” _ Respondents Harold D. Rubinson and Inez R. Erb- 
stein at all times mentioned herein have been and now are respectively 
the President and Treasurer and the Vice President and Secretary of 
the corporate respondent and control and direct its operations. 

Par. 2. In the course and conduct of its aforesaid business, and 
for the purpose of inducing the purchase of its Cush-N-Robes, re- 
spondent Iowa Fibre Products, Inc., circulated prior to August 25, 
1950, throughout the United States by United States mails, circulars 
and other advertising media containing various statements and rep- 
resentations concerning their products. Among and typical of such 
statements and representations are the following: 


CUSH-N-ROBE 
100% WOOL ROBE VALUE 


The CUSH-N-ROBE case has a top 
covering of the same material 
as the robe inside. 


Zip it open—Out comes the 
100% wool robe. 


Par. 3. Through the use of the term “100% wool” to describe said 
cushion top coverings and robes, respondents represented, directly 
and by implication, that the said articles are composed solely of 
“wool” as that term is generally understood by a substantial portion 
of the public, namely, woolen fibers which have not been reclaimed 
from goods, products or articles in which they had been previously 
incorporated. 

Par. 4. The said representation was untrue. In truth and in fact, 
many of the said articles contained a substantial percentage of woolen 
fibers which had been reclaimed from goods, products, and articles in 
which they had been previously incorporated. In August 1950 re- 
spondents deleted the claim that Cush-N-Robes were “100% wool robe 
value” and securely placed upon the articles labels bearing their name 
and address and showing in a clear and conspicuous manner the words 
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and figures: “35% wool & 65% reused wool” and have since continued 
to follow this practice. 

Par. 5. The use by respondents of the aforesaid false, deceptive and 
misleading statements and representations with respect to their prod- 
uct had the tendency and capacity to mislead and deceive a substan- 
tial number of retailers and members of the purchasing public into 
the erroneous and mistaken belief that such statements and representa- 
tions were true and caused substantial numbers of retailers and the 
purchasing public to purchase substantial quantities of respondents’ 
product because of such erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents as herein 
found were all to the prejudice and injury of the public and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Par. 7. Since January 1950, respondents have manufactured for 
introduction, and introduced, into commerce, and offered for sale, sold 
and distributed in commerce, as “commerce” is defined in the Wool 
Products Labeling Act of 1939, wool products, as “wool products” are 
defined in said Act. The said wool products were robes and the top 
coverings of cushions, the covered cushion constituting a part of the 
carrying case in which the robe was placed, and the combination, sold 
as a single unit, constituted the Cush-N-Robe previously referred to 
herein. 

Par. 8. Upon the labels affixed to many of the said Cush-N-Robes 
prior to August 25, 1950, appeared : 

100% wool robe. 

The Cush-N-Robe has a top covering of the same material as the robe inside. 

Par. 9. The said wool products were misbranded within the intent 
and meaning of the said Act, and the Rules and Regulations promul- 
gated thereunder, in that they were falsely and deceptively labeled 
with respect to the character and amount of their constituent fibers. 
In truth and in fact the said top coverings and robes were not composed 
entirely of wool, as “wool” is defined in said Act, but contained a 
substantial amount of “reused wool,” as that term is defined in said 
Act. The said articles were further so misbranded in that the labels 
affixed thereto did not show the percentage of the total fiber weight 
thereof, exclusive of ornamentation not exceeding five per centum of 
said total fiber weight, of the “wool” and “reused wool,” as such terms 
are defined in said Act, contained therein. 


CONCLUSION 


The acts and practices of the respondents as found in Paragraphs 
Seven, Eight and Nine hereof were in violation of the Wool Products 
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Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER 


It ts ordered, That the respondents Iowa Fibre Products, Inc., a cor- 
poration, and Harold D. Robinson and Inez R. Erbstein, individually 
and as officers of Iowa Fibre Products, Inc., and their representatives, 
agents and employees, directly or through any corporate or other de- 
vice in connection with the offering for sale, sale and distribution of 
Cush-N-Robes or other wool products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Misrepresenting in any way the constituent fiber or material used 
in its merchandise or the respective percentages thereof ; 

2. Describing, designating or in any way referring to any product 
or portion of a product which is “reprocessed wool” or “reused wool” 
as “wool”; 

3. Using the word “wool” to describe, designate or in any way refer 
to any product or portion of a product which is not the fiber from the 
fleece of the sheep or lamb, or hair of the Angora goat or Cashmere 
goat, or hair of the camel, alpaca, llama or vicuna which has never 
been reclaimed from any woven or felted product. 

It is further ordered, That the respondents Iowa Fibre Products, 
Inc., a corporation, and Harold D. Rubinson and Inez R. Erbstein, 
individually and as officers of Iowa Fibre Products, Inc., and their 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the sale, transportation, or 
distribution of such products in commerce, as “commerce” is defined in 
the aforesaid Acts, do forthwith cease and desist from misbranding 
their Cush-N-Robes or other “wool products,” as defined in and subject 
to the Wool Products Labeling Act of 1939, which contain, purport to 
contain, or in any way are represented as containing, “wool,” “re- 
processed wool” or “reused wool” as those terms are defined in said Act: 

1. By falsely or deceptively stamping, tagging, labeling or other- 
wise identifying such product; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight of— 
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(1) wool, 

(2) reprocessed wool, 

(3) reused wool, 

(4) each fiber other than wool where said percentage by weight of 
such fiber is five per centum or more, and 

(5) the aggregate of all other fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 7, 1951]. 


THE COOTER CO. ET AL. 529 


Syllabus 


Iw THE MATTER OF 


PAUL M. COOTER DOING BUSINESS AS THE COOTER 
COMPANY AND MART SALES COMPANY; AND RECORG 
SUPPLY CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5460. Complaint, Aug. 28, 1946—Decision, Dec. 13, 1951 


Where an individual who (1) was engaged as a food broker and buying agent 


for a group of wholesale grocers; operated the ‘Cooter Plan” under which 
he offered brokerage service, market information, advertising counsel, mer- 
chandising assistance and controlled brands to some 200 wholesale food 
distributor customers in thirty-five states; solicited sellers’ accounts on a 
brokerage basis; and on occasion made purchases on the same basis for his 
own account; and (2) in 1936, when the Robinson-Patman Antidiscrimina- 
tion Act, with its brokerage section herein concerned was enacted, held 
office as general manager and otherwise, in Merchants Service Corporation, 
a corporate group-buying organization which distributed among its whole- 
sale grocery shareholders in the form of patronage dividends the brokerage 
it collected from sellers. and in two other corporations closely identified 
therewith by common officers, wholesale grocer shareholders, interests and 
objectives, to wit, the Volunteer Stores of America, which it had organized 
and controlled, and its successor, the Recorg Supply Corporation, to which 
it assigned its controlled brands; 


Following (1) Merchants’ discontinuance of trading operations in 1936, and his 


(a) 


(b) 


employment by its successor, Recorg Supply, to supply the same range of 
services to it and its wholesale grocer shareholders; (2) his acquisition 
from Volunteer Stores of the “exclusive privilege to use the Volunteer Stores 
System of distribution,” “together with all labels, trade-marks, insignia, 
store sign designs,” etc., in numerous states, and subject to specific condi- 
tions as to maintenance of quality of products concerned, etc.; (3) his 
subsequent making of franchise arrangements with wholesalers designating 
each as exclusive distributor of Volunteer brands in a specified territory, to 
be purchased through or from him, or with his consent; and (4) the making 
of lease agreements with certain sponsoring wholesalers from whom said 
Volunteer Stores had acquired such “Volunteer” rights and who were share- 
holders of Volunteer Stores and of Recorg Supply, and appeared as members 
on said Cooter’s group customer list— 

Wntered into advertising agreements, pursuant to aforesaid arrangements, 
whereunder a substantial portion of the brokerage, etc., received from sell- 
ers by Cooter on each wholesaler’s purchases was returned to the wholesaler 
in the form of payments for advertising and promotional activities in con- 
nection with said merchandise; and 

After the discontinuance of such payments on April 1, 1944, continued to. 
receive brokerage payments from the sellers on merchandise packed under 
labels owned or controlled by him, by the seller, or by the buyer; and 
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Where said individual, following his said employment by said Recorg Supply 


(ce) 


and further agreement with it whereby he was granted “the exclusive 
right and privilege to use, develop and promote the distribution of all prod- 
ucts, goods, wares or merchandise,” which were the subject of specified 
“trade-marks, insignia,” etc., subject to maintenance of specified standards 
of quality and other conditions; the making thereafter of exclusive fran- 
chise agreements with different wholesale grocer shareholders of Recorg 
whereby the particular wholesaler was designated as his exclusive distribu- 
tor for the goods concerned, to be purchased from or through him or with 
his approval; and the obtaining of similar agreements from said Recorg 
and others with respect to other controlled private or buyer labels or 
brands— 

Entered into similar advertising authorization with each of the wholesalers 
concerned to whom it had thus granted exclusive territorial distribution of 
the brands involved, whereby brokerage, etc. received from sellers by said 
individual on the particular wholesaler’s purchases of the merchandise in- 
volved was returned to said wholesaler in the form of payments by said 
individual for such wholesaler’s advertising and promotional activities in 
connection with said merchandise; and 


(d) After October 1, 1945, when such payments were discontinued, continued 


to receive brokerage payments from sellers on merchandise packed under 
aforesaid controlled labels; and 


Where said individual, following (1) the acquisition during the year 1944 from 


(e) 


(f) 


Recorg Supply and others of certain private or buyers’ labels or brands; 
(2) the making of further and superseding agreements with Recorg’s whole- 
sale grocer shareholders under which each wholesaler was given by him 
exclusive right to use the specified trade-marks and'brands in specified 
territory subject to the purchase, through said individual or with his ap- 
proval, of a minimum volume of merchandise under the different brands, 
ranging from $250 to $25,000 annually; and (3) the making of a similar 
lease agreement with a Minnesota concern, conditioned upon the annual 
volume purchase of $46,500 of products under the brands there invyolved— 
Entered into similar advertising authorizations with or for each of said 
leasing grocer wholesalers whereby a substantial portion of the commission 
or other compensation, etc., secured, received and accepted from sellers by 
said individual on each wholesaler’s purchase of the merchandise involved 
in said lease arrangements was returned to or expended for each whole- 
saler in the form of payments by said individual for advertising and pro- 
motional activities or for such wholesaler in connection with said 
merchandise; and 

After Oct. 1, 1945, when payments under said arrangements were discon- 
tinued, continued to receive brokerage payments from the sellers on pur- 
chases by said wholesalers of merchandise packed under labels owned or 
controlled as aforesaid; and 


Where said individual, who had therefore also purchased merchandise from 


sellers for his own account, by virtue of his interest in a certain wholesale 
grocery concern and the interest of the latter in Merchants Service and 
Recorg Supply; and who, more recently engaged in operating said “Cooter 
Plan,” in the course of which he emphasized “the value of selling merchan- 
dise under buyers’ labels”; solicited the accounts of sellers on a brokerage 
basis; submitted a group list of wholesale grocers described as his cus- 
tomers; upon request of customers and otherwise contacted sellers named 
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by the customers and canvassed the seller market in the customers’ behalf 
and interest; employed subbrokers and furnished to his wholesale customers 
the purchasing, merchandising and other services described by him; and 
employed and paid missionary or field men, including those recommended 
by customers, to contact affiliated retail grocer groups in their behalf to 
promote the sale to such retailers of merchandise bearing the private or 
buyer labels or brands sponsored by said customers and owned and con- 
trolled by him— 

Received and accepted commissions, brokerage or other compensation from 

the sellers (1) on purchase orders for his own account; (2) on orders orig- 

inated by him for or received from his wholesale grocer customers located 
throughout the various states; and (3) on purchase orders transmitted 
directly by his wholesale grocer customers to the seller; and 

Where said Recorg Supply Corporation, which, prior to about September 22, 
1948, employed said individual and his corporations to supply it and its 
wholesale grocer shareholders with his aforesaid services— 

(h) Received and accepted commissions, brokerage, ete. from sellers on pur- 
chase orders initiated by it for or received from its wholesale grocer share- 
holders, from said individual or from his grocer wholesale customers; and, 
prior to about March 13, 1944, on transactions in which purchase orders were 
transmitted directly by its wholesale grocer shareholders to the sellers: 

Held, That the receipt and acceptance from sellers by said individual directly 
and, prior to about September 22, 1948, indirectly through said Recorg Sup- 
ply, of such commissions, etc., as a result of said purchase transactions in 
which said Cooter acted for himself, for the former wholesale grocer share- 
holders of Merchants Service, for respondent Recorg Supply and its share- 
holders, for the shareholders of Volunteer Stores, and for his own wholesale 
grocer customers, and in connection with which he rendered no service to 
the sellers, except for such incidental benefits as might have accrued to them 
in their not having to seek other outlets for merchandise sold through him, 
constituted violations of subsection (c) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act; and 

That receipt and acceptance from sellers by said Recorg Supply Corporation and 
its officers and directors of commissions, etc., as a result of said purchase 
transactions in which Recorg and its officers and directors acted in fact for 
and in behalf of themselves, their shareholders, respondent individual and 
his said customers, and in connection with which no services were rendered 
to the sellers by said corporation and its officers and directors, likewise con- 
stituted violations of the aforesaid subsection (c) of said Act, as amended. 


Mr. Eldon P. Schrup for the Commission. 
Levinson, Becker & Peebles, of Chicago, Il., for Paul M. Cooter. 
Breed, Abbott & Morgan, of New York City, for all other respond- 


ents. 


~— 


(g 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c), section 2 
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of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U. 8. C. Title 15, section 13), hereby issues its 
complaint stating its charges with respect thereto as follows: 

Paracrapu 1. Respondent Paul M. Cooter is an individual doing 
business under the firm names and styles of The Cooter Company and 
Mart Sales Company, with principal office and place of business located 
at 228 North LaSalle Street, Chicago, Illinois, and branch office located 
at 16 California Street, San Francisco, California. 

Respondent Paul M. Cooter formerly did business both in his own 
name and under the firm name and style of the Cooter Brokerage 
Company, and preceding that was the president, treasurer, controlling 
shareholder and the general manager of the Lakeshore Brokerage 
Company, Inc., and successor Lakeshore Marketing & Merchandise 
Company, Inc., all with principal office and place of business one time 
located at Room 904, Merchandise Mart, Chicago, Illinois, and branch 
office located at 16 California Street, San Francisco, California. The 
Lakeshore Brokerage Company, Inc., incorporated July 11, 1936, and 
renamed the Lakeshore Marketing & Merchandising Company, Inc., 
November 13, 1936, was a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Illinois. Said 
corporation’s assets were sold and transferred January 8, 1938, to 
respondent Paul M. Cooter concurrently doing business under the 
firm name and style of the Cooter Brokerage Company and the afore- 
said corporation was dissolved February 17, 1938. 

Respondent Pauli M. Cooter, prior to doing business as herein- 
before set out, was the assistant secretary, assistant treasurer and gen- 
eral manager of respondent Recorg Supply Corporation, the assistant 
secretary and assistant treasurer of Volunteer Stores, Inc., of Amer- 
ica, and the assistant secretary, assistant treasurer and general man- 
ager of Merchants Service Corporation. 

Par. 2. Respondent Recorg Supply Corporation is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Delaware with its principal office and place of business 
located at 201 North Wells Street, Chicago, Illinois. Said corpora- 
tion, one time located at Room 904, Merchandise Mart, Chicago, Illi- 
nois, amongst other activities, does business as a group buying 
organization for its wholesale grocer shareholders. Respondent ~ 
Recorg Supply Corporation was organized and is controlled by whole- 
sale grocer shareholders formerly the controlling shareholders of Mer- 
chants Service Corporation. 

Volunteer Stores, Inc., of America is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of 
Delaware with its principal office and place of business located at 201 
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North Wells Street, Chicago, Illinois. Said corporation, one time 
located at Room 904, Merchandise Mart, Chicago, Illinois, was organ- 
ized by Merchants Service Corporation to license and provide for 
Merchants Service Corporation sponsoring wholesale grocer share- 
holders use, the controlled, private or buyers’ label or brand “Volun- 
teer” and the Volunteer Stores system of retail distribution for 
merchandise so labeled or branded. 

Merchants Service Corporation, one time located at Room 904, Mer- 
chandise Mart, Chicago, [linois, with branch office located at 16 Cali- 
fornia Street, San Francisco, California, was a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware. Said corporation, now dissolved, amongst other 
activities, did business as a group buying organization for its whole- 
sale grocer shareholders and in so doing received and accepted com- 
missions, brokerage, and other compensation, allowances or discounts 
in lieu thereof from sellers upon purchases from sellers for its said 
member shareholders. 

Respondent J. W. Herscher, the president and a director of respond- 
ent Recorg Supply Corporation, was formerly the president and a 
director of Merchants Service Corporation. Respondent J. W. 
Herscher is also the president and a director of Volunteer Stores, Inc., 
of America. Respondent J. W. Herscher is associated with the Hub- 
bard Grocery Company, Charleston, West Virginia. The Hubbard 
Grocery Company was a shareholder in Merchants Service Corpora- 
tion and is a shareholder in both respondent Recorg Supply Corpora- 
tion and Volunteer Stores, Inc., of America. The Hubbard Grocery 
Company further appears as a member on respondent Paul M. Cooter’s 
hereinafter described group customer list. 

Respondent Wm. H. Tyler is the vice president and a director of 
respondent Recorg Supply Corporation. Respondent Wm. H. Tyler 
is associated with Tyler & Simpson Company, Gainesville, Texas. 
Tyler & Simpson Company was a shareholder in Merchants Service 
Corporation and is a shareholder in respondent Recorg Supply Cor- 
poration. Tyler & Simpson Company further appears as a member on 
respondent Paul M. Cooter’s group customer list. 

Respondent Neil A. McKay, the secretary, treasurer and a director 
of respondent Recorg Supply Corporation, was formerly the treasurer 
and a director of Merchants Service Corporation. Respondent Neil 
A. McKay is also the treasurer and a director of Volunteer Stores, Inc., 
of America. Respondent Neil A. McKay is associated with Bursley 
& Co., Inc., Ft. Wayne, Indiana. Bursley & Co., Inc., was a share- 
holder in Merchants Service Corporation and is a shareholder in both 
respondent Recorg Supply Corporation and Volunteer Stores, Inc., of 


534 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T.C. 


America. Bursley & Co., Inc., further appears as a member on re- 
spondent Paul M. Cooter’s group customer list. 

Respondent L. H. Joannes, a director of respondent Recorg Supply 
Corporation, was the secretary and a director of Merchants Service 
Corporation. Respondent L. H. Joannes is also the secretary and a 
director of Volunteer Stores, Inc., of America. Respondent L. H. 
Joannes is associated with Joannes Brothers Company, Green Bay, 
Wisconsin. Joannes Brothers Company was a shareholder in Mer- 
chants Service Corporation and is a shareholder in both respondent 
Recorg Supply Corporation and Volunteer Stores, Inc., of America. 
Joannes Brothers Company further appears as a member on respond- 
ent Paul M. Cooter’s group customer list. 

Respondent Max A. Kuehn is a director of respondent Recorg Sup- 
ply Corporation. Respondent Max A. Kuehn is associated with An- 
drew Kuehn Company, Sioux Falls, South Dakota. Andrew Kuehn 
Company was a shareholder in Merchants Service Corporation and is 
a shareholder in respondent Recorg Supply Corporation. Andrew 
Kuehn Company further appears as a member on respondent Paul M. 
Cooter’s group customer list. 

Respondent H. L. Miller is a director of respondent Recorg Supply 
Corporation. Respondent H. L. Miller is associated with the New 
River Grocery Company, Hinton, West Virginia. New River Grocery 
Company was a shareholder in Merchants Service Corporation and is 
a shareholder in respondent Recorg Supply Corporation. New River 
Grocery Company further appears as a member on respondent Paul 
M. Cooter’s group customer list. 

Respondent R. B. Wiltsee is a director of respondent Recorg Supply 
Corporation and also is a director of Volunteer Stores, Inc., of Amer- 
ica. Respondent R. B. Wiltsee is associated with the Gilbert Grocery 
Company, Portsmouth, Ohio. Gilbert Grocery Company was a share- 
holder in Merchants Service Corporation and is a shareholder in both 
respondent Recorg Supply Corporation and Volunteer Stores, Inc., of 
America. Gilbert Grocery Company further appears as a member 
on respondent Paul M. Cooter’s group customer list. 

Respondent Jas. A. Scowcroft is a director of respondent Recorg 
Supply Corporation. Respondent Jas. A. Scowcroft is associated with 
John Scowcroft & Sons Co., Ogden, Utah. John Scowcroft & Sons 
Co. was a shareholder in Merchants Service Corporation and is a share- 
holder in respondent Recorg Supply Corporation. John Scowcroft & 
Sons Co. further appears as a member on respondent Paul M. Cooter’s 
group customer list. 

Par. 3. Merchants Service Corporation, amongst other activities, 
prior to its dissolution did business as a group buying organization 
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for its wholesale grocer shareholders, purchasing merchandise from 
selected sellers, either under or bearing the seller’s label or brand, or 
under or bearing so-called private or buyers’ labels or brands, which 
were controlled and sponsored by Merchants Service Corporation and 
its wholesale grocer shareholders. Sellers accepted as sources of mer- 
chandise supply for Merchants Service Corporation were selected from 
seller lists furnished by the various corporation shareholders to Mer- 
chants Service Corporation’s Concession Committee and operating 
manager, respondent Paul M. Cooter, as being sellers from whom brok- 
erage or other monetary concessions in lieu thereof could or should be 
obtained by the corporation. Each wholesale grocer shareholder of 
Merchants Service Corporation was required to post a substantial guar- 
antee fund with the corporation towards purchases made on such 
shareholders’ behalf by the corporation. Patronage dividends based 
upon the total commissions, brokerage, and other compensation, allow- 
ances, or discounts in lieu thereof, collected from sellers by said cor- 
poration, after deduction of operating expenses, were declared and pro- 
portionaly paid each corporate shareholder semiannually in ratio to 
the amount of the commissions, brokerage, or other compensation, 
allowances or discounts in lieu thereof, collected by the corporation on 
purchases made for said individual shareholder. 

Merchants Service Corporation discontinued trading operations as 
of July 17, 1936, accepted the resignation of respondent Paul M. 
Cooter as assistant secretary, assistant treasurer and general manager, 
and entered into arrangements with the then recently organized Lake- 
shore Brokerage Company, Inc., whereunder Lakeshore Brokerage 
Company, Inc., purchased Merchants Service Corporation’s office 
furniture, equipment, fixtures and supplies, assumed the office expenses, 
including salaries, payroll, and the rental obligations to Merchants 
Service Corporation’s leases to 904 Merchandise Mart, Chicago, 
Illinois, and 16 California Street, San Francisco, California, and 
furnished Merchants Service Corporation’s wholesale grocer share- 
holders the purchasing and other services formerly supplied by Mer- 
chants Service Corporation. Merchants Service Corporation further 
transferred its corporate records and outstanding brokerage accounts 
receivable for collection to respondent Recorg Supply Corporation and 
also assigned to said respondent Recorg Supply Corporation all the 
private or buyers’ labels or brands controlled and sponsored by Mer- 
chants Service Corporation and its member shareholders. 

Pursuant to the arrangements aforestated, Lakeshore Brokerage 
Company, Inc., solicited the business of Merchants Service Corpora- 
tion’s wholesale grocer shareholders and further, through letters ad- 
dressed to Merchants Service Corporation sellers signed by respondent 


536 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 ¥F. T.C. 


Paul M. Cooter as president, Lakeshore Brokerage Company, Inc., 
solicited and applied for said sellers’ accounts on a brokerage basis. 
Attached to or enclosed in said letters of application to sellers were 
group lists whereon appeared the names of the wholesale grocer share- 
holders of the dormant Merchants Service Corporation stated to have 
become customers of Lakeshore Brokerage Company, Inc. Such 
letters of application to sellers, together with attached or enclosed 
group customer lists, revised as required, have successively since and 
are now being used by respondent Paul M. Cooter in doing business 
as herein and hereinafter described in paragraphs following. 
Merchants Service Corporation, prior to dissolution, the controlling 
shareholder in Volunteer Stores, Inc. of America, further sold and 
transferred said shares to the wholesale grocer shareholders of Mer- 
chants Service Corporation and such others as were engaged in spon- 


soring the Volunteer label or brand and the Volunteer Stores system | 


of distribution. Merchants Service Corporation was dissolved and 
final disposition of all assets and liabilities was made August 27, 1942. 

Par. 4. Volunteer Stores, Inc., of America was organized by Mer- 
chants Service Corporation to lease from Volunteer Stores, Inc. of 
Tennessee the controlled private or buyers’ label “Volunteer” and the 
Volunteer Stores system of retail distribution for the use of Merchants 
Service Corporation wholesale grocer shareholders. Volunteer 
Stores, Inc. of Tennessee is a Tennessee corporation controlled by 
King, Dobbs & Company, Chattanooga, Tennessee. King, Dobbs & 
Company was a shareholder in Merchants Service Corporation, is a 
shareholder in respondent Recorg Supply Corporation and Volunteer 
Stores, Inc. of America, and also appears as a member on respondent 
Paul M. Cooter’s group customer list. Following the lease arrange- 
ment between Volunteer Stores, Inc. of America and Volunteer Stores, 
Inc. of Tennessee, all merchandise to be distributed under the “Volun- 
teer” label or brand was to conform to a certain grade and quality 
and bear a label as approved and designated by the Board of Directors 
of Volunteer Stores, Inc. of America. All distributors operating 
under the Volunteer franchise were required to stock a specified num- 
ber of items and it was further provided that any Merchants Service 
Corporation member failing to actively sponsor and promote the 
Volunteer Stores movement in the territory allotted would automati- 
cally forefeit the franchise to any other Merchant Service Corpora- 
tion member desiring to actively sponsor and promote the Volunteer 
movement in such allotted territory. In addition to those Merchants 
Service Corporation wholesale grocer shareholders exclusively fran- 
chised for allotted territories, said label or brand was also made avail- 
able to other groups of retail dealers sponsored by Merchants Service 
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Corporation wholesale grocer shareholders where such sponsored re- 
tail dealers displayed on their store windows the legend “Affiliated 
with Volunteer Food Stores.” 

Merchants Service Corporation on January 23, 1938, by resolution 
moved to dispose of and on February 15, 1938, sold and transferred its 
controlling shares of Volunteer Stores, Inc., of America as herein- 
before described. Prior to the said disposition, respondent Paul M. 
Cooter and Volunteer Stores, Inc., of America, on January 22, 1938, 
entered into the following agreement: 


MEMORANDUM OF AGREEMENT made and entered into this 22d day of 
January, A. D. 1938, by and between PAUL M. COOTER, doing business under 
the firm name and style of Cooter Brokerage Company (hereinafter for con- 
venience termed “Cooter”), party of the first part; and VOLUNTEER STORES, 
INC., OF AMERICA, a corporation duly organized and existing under the laws 
of the State of Delaware (hereinafter for convenience termed “Volunteer’’), 
party of the second part: 

WITNESSETH: That: 

WHEREAS, Volunteer represents and warrants that it is the holder and 
owner of the exclusive and perpetual franchise and the right to use the Volun- 
teer Stores System of distribution, including Volunteer labels, trade-marks, 
insignia, store sign designs and any and all other incidents appurtenant thereto, 
in the following States of the United States of America: Arizona, Arkansas, 
California, Colorado, Connecticut, Delaware, Idaho, Illinois, Indiana, Iowa, 
Kansas, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, 
North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
Dakota, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, Wy- 
oming, and District of Columbia ; and 

WHERBAS, Cooter desires to develop and promote the Volunteer Stores Sys- 
tem of Distribution, as aforesaid, and to foster and expand the same to national 
proportions ; and 

WHEREAS, Volunteer has heretofore granted certain exclusive franchises to 
wholesalers in various territories (hereinafter sometimes referred to as the 
“Sponsoring Wholesalers”) ; 

NOW, THEREFORE, for and in consideration of the premises and the cove- 
nants hereinafter contained, the parties hereto do mutually agree as follows: 

1. Volunteer does hereby grant and lease to Cooter (except as the same may 
have heretofore been granted to certain Sponsoring Wholesalers, as aforesaid) 
the exclusive privilege, franchise and right to use, develop and foster the Volun- 
teer Stores System of distribution, as aforesaid, together with all labels, trade- 
marks, insignia, store sign designs and any and all other incidents appurtenant 
thereto, in each and any of the States hereinabove set forth for a term of five (5) 
years from the date hereof; provided, however, that Cooter may, upon com- 
pliance with all of the terms and provisions hereof, if he so elects, renew this 
lease and all of its terms and provisions, for a like term, upon the giving of 
sixty (60) days’ prior notice in writing to Volunteer. Such notice shall be 
deemed sufficient if deposited in the United States mail, postage prepaid, ad- 
dressed to the last known address of Volunteer or to Volunteer in the care of its 
duly appointed or acting agent for the service of process in the State of Delaware. 
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2. Cooter shall pay to Volunteer the sum of Twenty-Five Hundred Dollars 
($2,500.00) as rental for the exclusive privilege, franchise, and right hereinabove 
granted, payable in five (5) installments of Five Hundred Dollars ($500.00) 
each in advance upon the first day of each and every year of said term, at the 
principal office of Volunteer. In the event that pursuant to the provisions of 
Paragraph 1 hereof Cooter exercises his option to renew this lease and all of its 
terms and provisions, Cooter shall pay to Volunteer the sum of Five Thousand 
Dollars ($5,000.00) as rental aforesaid, payable in five (5) installments of One 
Thousand Dollars ($1,000.00) each in advance upon the first day of each and 
every year of said renewed term at the principal office of Volunteer. 

8. In the event of the death or total disability of Cooter, this agreement, which 
is nontransferable and nonassignable by Cooter, shall automatically terminate. 
For the purposes of this agreement, total disability is defined to. mean the 
absence from or inability to work for a continuous period of six (6) months or 
more. 

4, Cooter agrees to assume the duties and obligations of Volunteer during 
the term of this agreement as imposed upon Volunteer by a certain lease agree- 
ment between Volunteer and Volunteer Stores Inc. of Tennessee, executed 
contemporaneously herewith. 

5. Volunteer will cooperate with and assist Cooter whenever possible to obtain 
lease agreements with each and every sponsoring wholesaler, said lease agree- 
ments to authorize the extension of Cooter’s development activities to the 
respective territories hereinbefore allocated to such Sponsoring Wholesalers, as 
aforesaid. 

6. It is expressly understood and agree that each Wholesaler, whether a 
Sponsoring Wholesaler or otherwise, through whom the Volunteer Stores System 
of Distribution has developed, as aforesaid, shall be designated, and accept such 
designation, as an agent of Volunteer for the distribution, sale and marketing of 
all food products bearing such labels, trade-marks, insignia and store sign designs 
of Volunteer, as aforesaid. It is further expressly understood that the duties 
of said Wholesalers, as agents aforesaid, shall be to insure against the dis- 
tribution of any food products bearing said labels, trade-marks and insignia of 
a standard of quality less than the minimum fixed by the Board of Directors of 
Volunteer. 

IN WITNESS WHEREOF, Cooter has hereunto set his hand and seal, and 
Volunteer has caused this instrument to be executed by its duly authorized 
officers and its corporate seal to be hereunto affixed, all on the day and year first 
above set forth. 

PAUL M. COOTER, doing business under the 
firm name and style of COOTHR BROKER- 
AGE COMPANY 


VOLUNTEER STORES, INO., OF AMERICA 

Following the aforesaid memorandum of agreement between Vol- 
unteer Stores, Inc., of America, and respondent Paul M. Cooter, such 
shareholder dividends as paid by-Volunteer Stores, Inc., of America 
were in large part declared on lease monies obtained from respondent 
Paul M. Cooter as afore-described. | 


\ 
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Pursuant to the aforesaid lease arrangement with Volunteer Stores, 
Inc., of America, respondent Paul M. Cooter further entered into lease 
agreements with various wholesalers, copy of typical lease agreement 
being as follows: 


MEMORANDUM OF AGREEMENT made and entered into this ________ day 
(igor ne Ames oe Se 1938, by and between PAUL M. COOTER, doing business 
under the firm name and style of Cooter Brokerage Company (hereinafter for 
convenience termed “Cooter’’), party of the first part, and ~-_-__-__-_--_-___-- 
en ee eee ee (hereinafter for convenience termed the “Wholesaler” ), 
party of the second part, 

WITNESSETH: That, 

WHERBAS, Cooter, by agreement dated January 22, 1988, made and entered 
into with Volunteer Stores, Inc. of America (hereinafter for convenience termed 
“Volunteer”), did become the holder, for a term of (5) years (with an option 
to renew said agreement for a like term) of the exclusive privilege, franchise, 
and right (except as the same may have theretofore been granted to certain 
sponsoring Wholesalers) to develop and foster the Volunteer Stores System of 
distribution, together with all labels, trade-marks, insignia, store-sign designs, 
and any and all incidents appurtenant thereto, in the following States of the 
United States of America: Arizona, Arkansas, California, Colorado, Connecticut, 
Delaware, Idaho, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, Massa- 
chusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Utah, Vermont, 
Washington, West Virginia, Wisconsin, Wyoming, and District of Columbia; and 

WHEREAS, Cooter desires to develop and promote the Volunteer Stores 
System of Distribution, as aforesaid, and to foster and expand the same to 
national proportions; and 

WHERBAS, Wholesaler desires to participate in such program of development 
and promotion, and to obtain the various advantages thereof ; 

NOW, THEREFORE, for and in consideration of the premises and the 
covenants hereinafter contained, and in the further consideration of the sum of 
One Dollar ($1.00) to Cooter paid in hand by Wholesaler, receipt of which is 
hereby acknowledged, the parties hereto do mutually agree as follows: 

1. Wholesaler is hereby designated as the exclusive distributor for Cooter 
in the following described territory, to wit: 


for the goods, wares, and merchandise bearing the Volunteer Stores, Inc., of 
America labels, trade-marks, insignia, or other designs, until January 21, 1943, 
or, in the event of the exercise by Cooter of his option to renew said agreements 
between Cooter and Volunteer, as hereinabove set forth, until January 21, 1948. 

2. Wholesaler does hereby agree to attempt to increase the demand for and 
the use of the goods, wares and merchandise bearing the Volunteer Stores, Inc., 
of America labels, trade-marks, insignia, or other designs in the territory 
hereinabove described. 

8. Cooter agrees that no goods, wares or merchandise bearing said Volunteer 
Stores, Inc., of America labels, trade-marks, insignia or designs, will be sold by 
or through Cooter, or with its consent for distribution or otherwise, in the terri- 
tory of Wholesaler hereinabove described, to any person, partnership, corporation 
or association other than Wholesaler. 
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4, All goods, wares and merchandise sold by Wholesaler bearing said Volunteer 
Stores, Inc. of America labels, trade-marks, insignia or designs shall be purchased 
by Wholesaler from or through Cooter, or with its consent and approval. 

IN WITNESS WHEREOF, the parties hereto have executed this agreement 
under seal, all on the day and year first above set forth. 


PAUL M. COOTER, doing business 
under the firm name and style of 
COOTER BROKERAGH COMPANY — 


Respondent Paul M. Cooter upon payments of $3,400.00 and 
$1,125.00 on January 28, 1938, and $1,000.00 on March 8, 1938, respec- 
tively, to King, Dobbs & Company, Chattanooga, Tennessee, Grenada 
Grocery Company, Grenada, Mississippi, and Evans Terry Company, 
Laurel, Mississippi, further entered into similar memorandums of 
agreement with the said sponsoring wholesalers formerly holding 
lease agreements with Volunteer Stores, Inc., of Tennessee prior to 
said corporation’s lease arrangements with Volunteer Stores, Inc., of 
America. The aforesaid leasing and sponsoring wholesalers, includ- 
ing both former shareholders and nonshareholders of Merchants Serv- 
ice Corporation, as hereinbefore described, comprise the controlling 
shareholders of Volunteer Stores, Inc., of America, are shareholders in 
respondent Recorg Supply Corporation, and also appear as members 
on respondent Paul M. Cooter’s group customer list. 

Pursuant to all the foregoing lease arrangements, respondent Paul 
M. Cooter entered into advertising authorizations with each of the 
leasing wholesalers whereunder a substantial portion of the commis- 
sions, brokerage or other compensation, allowances or discounts in 
lieu thereof received and accepted from sellers by respondent Paul M. 
Cooter on such wholesaler’s purchases of Volunteer brand merchandise 
was returned to each wholesaler in the form of payments by respondent 
Paul M. Cooter for such wholesaler’s advertising and promotional 
activities in connection with said merchandise. 

Par. 5. Respondent Recorg Supply Corporation, organized and con- 
trolled by wholesale grocer shareholders, formerly the controlling 
shareholders of Merchants Service Corporation, amongst other activ- 
ities, does business as a group buying organization similar in style to 
that hereinbefore described in paragraphs preceding for the said dis- 


solved Merchants Service Corporation. Upon the discontinuance of © | 


trading operations by Merchants Service Corporation as hereinbefore 
described and the resignation of respondent Paul M. Cooter on Sep- 
tember 27, 1936, effective as of July 18, 1936, as assistant secretary, 
assistant treasurer and general manager of respondent Recorg Supply 
Corporation, respondent Recorg Supply Corporation under successive 
arrangements and for varying considerations since September 27, 1936, 
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employed the Lakeshore Brokerage Company, Inc., Lakeshore Mar- 
keting & Merchandising Company, Inc. and respondent Paul M. 
Cooter, individually and doing business under the firm name and 
style of the Cooter Brokerage Company, to supply brokerage, market- 
ing, merchandising, advertising and other services to respondent 
Recorg Supply Corporation and said respondent corporation’s whole- 
sale grocer shareholders. 

Respondent Recorg Supply Corporation following the acquisition 
of the private or buyers’ labels or brands previously controlled and 
sponsored by Merchants Service Corporation and Merchants Service 
Corporation shareholders, entered into lease arrangements with re- 
spondent Recorg Supply Corporation wholesale grocer shareholders 
whereunder each said shareholder was allotted specified territory for 
the exclusive distribution therein of the private or buyers’ labels or 
brands controlled and sponsored by respondent Recorg Supply Corpo- 
ration and its said member shareholders. Pursuant to the said and 
hereinafter described arrangements, respondent Recorg Supply 
Corporation and respondent Recorg Supply Corporation wholesale 
grocer shareholders purchased from sellers, through or by means of 
respondent Recorg Supply Corporation and respondent Paul M. 
Cooter, individually and doing business as hereinbefore and herein- 
after described, merchandise both under or bearing the sellers’ labels 
or brands and merchandise under or bearing the hereinbefore and 
hereinafter described controlled, private or buyers’ labels or brands. 

Recorg Supply Corporation and respondent Paul M. Cooter, on 
January 25, 1939, made and entered into the following agreement: 

MEMORANDUM OF AGREEMENT made and entered into this 25 day of 
January, A. D. 1939, by and between RECORG SUPPLY CORPORATION, a 
Delaware corporation (hereinafter for convenience termed ‘‘Recorg”), party 
of the first part, and PAUL M. COOTER, of the city of Chicago, county of Cook 
and State of Illinois, doing business under the firm name and style of Cooter 
Brokerage Company (hereinafter for convenience termed ‘“Cooter’’), party of 
the second part; 

WITNESSETH: That, 


WHERBMAS, Recorg represents and warrants that it is the owner and holder 
of certain trade-marks, insignia, brands, labels and designs, more particularly 
described as “MOON ROSE Brand,” “MICKY Brand Dog Food,” “RIXEY Dog 
Food,” “NU DRAIN,” “NU BOWL,” “NU CLOS,” “WASHRITH,” “NU CREST 
Brand,” “BEL DINE Brand,” “STRATFORD Shaving Cream and Tooth Paste.” 

WHEREAS, Recorg and Cooter mutually desire to promote and develop the 
distribution of the above-named brands; 

NOW, THEREFORE, for and in consideration of the premises and the cove- 
nants hereinafter contained, the parties hereto do mutually agree as follows: 
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1. Recorg does hereby grant and lease to Cooter the exclusive right and privi- 
lege to use, develop, and promote the distribution of all products, goods, wares, 
or merchandise the subject of said trade-marks, insignia, brands, labels and 
designs or identified thereby, and further grants and leases to Cooter the exclu- 
sive right and privilege to use, develop the use of and advertise said trade-marks, 
insignia, brands, labels, and designs, for a term of five (5) years from the date 
hereof; provided, however, that Cooter may, upon compliance with all of the 
terms and provisions of this Agreement, if he so elects, renew this Agreement, 
and all of its terms and provisions, for a like term of five (5) years, upon the 
giving of sixty (60) days prior notice in writing to Recorg. Such notice shall 
be deemed to be sufficiently given if deposited in the United States registered 
mail, postage prepaid, addressed to Recorg at its last known address or to 
Recorg in the care of its duly appointed or acting agent for the service of process 
Mate SES COOL ee «permease. eg ok oats 

2. Cooter shall pay to Recorg the sum of ..... SDO0O00S.. ci. as a rental 
for the exclusive right and privilege hereinabove granted, payable in five (5) 
installments of $1,000.00..... each in advance upon the first day of each and 
every year of said term, at the principal office of Recorg. In the event that 
pursuant to the provisions of Paragraph 1 hereof Cooter exercises his option to 
renew this agreement and all of its terms and provisions, Cooter shall pay to 
Recorg the sum of $7,500.00 ..... as rental aforesaid, payable in five (5) in- 
stallments of ..... $1,500.00 ..... each in advance upon the first day of each 
and every year of said renewed term at the principal office of Recorg. 

8. In the event of the death or total disability of Cooter, this Agreement shall 
automatically terminate. For the purposes of this Agreement, total disability 
is defined to mean the absence from, or inability to, work for a continuous period 
of six (6) months or more. 

4. Recorg will cooperate with and assist Cooter wherever possible to obtain 
subordinate lease agreements with each and all of its stockholders. The right 
and privilege which may be hereafter conferred by Cooter in restricted terri- 
tories to sell and distribute the goods, wares and merchandise bearing said 
trade-marks, insignia, brands, labels and designs shall be limited to, and restricted 
by Cooter to, stockholders of Recorg. 

5. Cooter agrees that all products, goods, wares and merchandise sold bearing 
any of said trade-marks, insignia, brands, labels and designs shall conform to 
the following minimum standards of quality: 

MOON ROSE Brand: 

Extra standard or better grades of canned vegetables. 

Choice or better grades of canned fruits, with the exception of No. 2 RSP 
Cherries. No. 2 RSP Cherries water grade. 

All bulk dry items must be fancy grade. 

Coffee must be comparable in quality to the three leading advertised brands 
of coffee. 

All other items not hereinabove in this Paragraph 5 expressly set forth but 
subject to the terms of this Agreement shall conform to the standard of quality 
presently obtaining. 

IN WITNESS WHEREOF, Recorg has caused this instrument to be executed 
by its officers thereunto enabled and its corporate seal to be hereunto affixed, 
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and Cooter has hereunto set his hand and seal, all on the day and year first above 
set forth. 
(SEAL) RECORG SUPPLY CORPORATION 
(s) (By) J. W. Herscher, President. 
ATTEST: 
(s) Maurice L. Horner, Jr., 
Secretary. 
Paul M. Cooter 
PAUL M. COOTER, doing business 
under the firm name and style of 
COOTER BROKERAGE COMPANY, 


Following the memorandum of agreement hereinabove set out, re- 
spondent Paul M. Cooter entered into exclusive franchise agreements 
with respondent Recorg Supply Corporation wholesale grocer share- 
holders, a typical copy of said agreement being as follows: 


MEMORANDUM OF AGREEMENT made and entered into this _________ day 
(quite eed ae ree ee ee A. D., 1939, by and between PAUL M. COOTER, of the city 
of Chicago, county of Cook and State of Illinois, doing business under the firm 
name and style of Cooter Brokerage Company (hereinafter for convenience 
termed ‘“Cooter’’), party of the first part, and (hereinafter for convenience 
termed the “Wholesaler”), party of the second part; 

WITNESSETH: That, 

WHEREAS, Recorg Supply Corporation, a _--_________--__-__--- corporation 
(hereinafter for convenience termed ‘“‘Recorg’’) has represented and warranted 
to Cooter that it is the owner and holder of certain trade-marks, insignia, brands, 
labels and designs, more particularly described as “MOON ROSE Brand,” 
“MICKY Brand Dog Food,” “RIXEY Dog Food,” “NU DRAIN,” “NU BOWL,” 
“NU CLOZ,” “WASHRITH,”’ “NU CREST Brand,” “BEL DINE Brand,” 
“STRATFORD Shaving Cream and Tooth Paste.” 

WHEREAS, Cooter, by agreement dated January —--_, 1939, made and en- 
tered into with Recorg, did become the holder, for a term of five (5) years (with 
an option to renew said agreement for a like term) of the exclusive right and 
privilege to use, develop, and promote the distribution of all products, goods, 
wares or merchandise the subject of said trade-marks, insignia, brands, labels 
and designs or identified thereby, and further did become the holder of the ex- 
clusive right and privilege to use, develop the use of and advertise said trade- 
marks, insignia, brands, labels and designs, during the term of said agreement: 

NOW, THEREFORE, for and in consideration of the sum of One Dollar ($1.00) 
to Cooter by Wholesaler paid in hand, receipt whereof is hereby acknowledged, 
and of the further consideration of the premises and the covenants hereinafter 
contained, the parties hereto do mutually agree as follows: 

1. Wholesaler is hereby designated as the sole and exclusive distributor for 
Cooter of the goods, wares, and merchandise bearing the several trade-marks, 
insignia, brands, labels and designs hereinabove set forth, for a period of ten 
(10) years from the date hereof, in the following-described territory. 

2. Cooter agrees that no goods, wares, or merchandise bearing such trade- 
marks, insignia, brands, labels and designs will be sold by or through Cooter, or 
with his consent, for distribution or otherwise, in the above-described territory, 
to any person or corporation other than Wholesaler. 
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8. Wholesaler agrees that all goods, wares, and merchandise sold by Whole- 
saler bearing said trade-marks, insignia, brands, labels and designs shall be pur- 
chased by Wholesaler from or through Cooter, or with Cooter’s approval and con- 
sent, and further agrees to purchase from or through Cooter, or with his ap- 
proval and consent, all such trade-marks, insignia, brands, labels and designs. 

4. Wholesaler agrees actively to promote the sale and distribution of the goods, 
wares, and merchandise bearing said trade-marks, insignia, brands, labels and 
designs. 

5. In the event that Wholesaler, its successors or assigns, disposes of its stock 
in Recorg Supply Corporation, adopts a program of liquidation, ceases doing 
business or, upon its insolvency, there is appointed a receiver for, or there is filed 
a petition in bankruptcy, whether voluntary or involuntary, against Wholesaler, 
or in any of said events, Cooter may terminate this Agreement and all of his 
rights or duties hereunder upon the giving of five (5) days prior notice in 
writing to Wholesaler, its successors or assigns. Such notice of termination shall 
be deemed to be sufficiently given if deposited in the United States registered 
mail, postage prepaid, addressed to the last known address of Wholesaler, its 
successors or aSSigns. 

IN WITNESS WHEREOF, the parties hereto have caused this instrument to 
be executed under seal all on the day and year first above set forth. 


PAUL M. COOTER, doing business 
under the firm name and style of 
COOTER BROKERAGH COMPANY 


Secretary 


Subsequent to and under similar lease arrangements to the January 
25, 1939, memorandum agreement with respondent Recorg Supply 
Corporation, hereinbefore set out, respondent Paul M. Cooter addi- 
tionally obtained from respondent Recorg Supply Corporation and 
others the following controlled, private or buyers’ labels or brands: 

“Jonquil” leased May 4, 1939, by respondent Recorg Supply Corpo- 
ration from its shareholder Morey Mercantile Company, Denver, 
Colorado, for the sum of $5,000.00 and for the same consideration leased 
May 8, 1939, by respondent Recorg Supply Corporation to respondent 
Paul M. Cooter. 

“Fleetwood” leased November 7, 1939, by respondent Recorg Supply 
Corporation, from its shareholder King, Dobbs & Company, Chatta- 
nooga, ‘Tennessee, for the nominal sum of $1.00 and for the same con- 
sideration leased November 25, 1939, by respondent Recorg Supply 
Corporation to respondent Paul M. Cooter. 

“Nu-Clene” leased October 25, 1989, by respondent Recorg Supply 
Corporation, from its shareholder Bursley & Co., Inc., Ft. Wayne, 
Indiana, for the nominal sum of $1.00 and for the same consideration 
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leased December 9, 1939, by respondent Recorg Supply Corporation 
to respondent Paul M. Cooter. , 

“Nu-Lye” leased March 10, 1941, for the nominal sum of $1.00 by 
respondent Recorg Supply Corporation to respondent Paul M. Cooter. 

“Meal Time” leased March 10, 1941, for the nominal sum of $1.00 
by respondent Recorg Supply Corporation to respondent Paul M. 
Cooter. 

“Aunt Magda” leased December 15, 1941, for the nominal sum of 
$1.00 by respondent Recorg Supply Corporation to respondent Paul 
M. Cooter. 

“Happy Host” leased October 13, 1942, for the nominal sum of $1.00 
by Preferred Foods, Inc., to respondent Paul M. Cooter. 

“Angel Food,” “H-Z-Kreem,” “Ful-E-Ripe,” “Washwell,” “Lady 
Louise,” and 16 others leased March 1, 1942, for the nominal sum of 
$1.00 by Selected Products, Inc., to respondent Paul M. Cooter. Mr. 
T. G. Harrison, president of Selected Products, Inc., is the president of 
Winston & Newell Company, Minneapolis, Minnesota, a member ap- 
pearing on respondent Paul M. Cooter’s group customer list. Respond- 
ent Paul M. Cooter’s lease with Selected Products, Inc., required re- 
spondent’s payment for the advertising and promotion of the mer- 
chandise thereunder. Respondent Paul M. Cooter on May 1, 1942, 
for the nominal sum of $1.00, under similar lease provisions, as here- 
inbefore set out, franchised Winston & Newell Company for exclusive 
distribution of said merchandise in specified States. 

Pursuant to all of the foregoing lease arrangements, respondent 
Paul M. Cooter entered into advertising authorizations with each of 
the leasing wholesalers, whereunder a substantial portion of the com- 
missions, brokerage or other compensation, allowances or discounts in 
lieu thereof, reecived and accepted from sellers by respondent Paul 
M. Cooter on such wholesalers’ purchases of the merchandise named 
in said lease arrangements, was returned to each wholesaler in the form 
of payments by respondent Paul M. Cooter for such wholesalers’ ad- 
vertising and promotional activities in connection with said 
merchandise. 

Par. 6. Respondent Paul M. Cooter, individually and doing busi- 
ness under the firm names and styles of The Cooter Company and Mart 
Sales Company, owns or controls the following private or buyers’ labels 
or brands acquired as herein set out: 

By assignment dated March 13, 1944, respondent Recorg Supply 
Corporation, for the sum of $7,500, transferred to respondent Paul 
M. Cooter, doing business as The Cooter Company, the trade-marks 
“MOON ROSE,” “NU-CREST.” “BEL-DINE,” “JONQUIL,” 
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“WASHRITE,” “NU-LYE,” “NU-BOWL,” “NU-CLOZ,” “NU- 
DRAIN” and “MICKY.” 

By assignment dated March 13, 1944, respondent Recorg Supply 
Corporation, for the nominal sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as The Cooter Company, the label 
“MOON ROSE.” 

By assignment dated March 18, 1944, respondent Recorg Supply 
Corporation, for the nominal sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as The Cooter Company, the trade- 
marks “MEALTIME” and “AUNT MAGDA.” 

By assignment dated April 24, 1944, respondent Recorg Supply Cor- 
poration, for the nominal sum of $1.00, transferred to respondent Paul 
M. Cooter, doing business as The Cooter Company, the trade-mark 
“NU-CUP.” 

By assignment dated April 6, 1944, Selected Products, Inc., an Ilh- 
nois corporation, for the nominal sum of $1.00, transferred to respond- 
ent Paul M. Cooter, doing business as Mart Sales Company, the 
trade-mark “ANGEL FOOD.” 

By assignment dated April 6, 1944, Selected Products, Inc., an Illi- 
nois corporation, for the nominal sum of $1.00, transferred to respond- 
ent Paul M. Cooter, doing business as Mart Sales. Company, the 
trade-mark “E-Z KREEM.” 

By assignment dated April 6, 1944, Selected Products, Inc., an Ili- 
nois corporation, for the sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as Mart Sales Company, the trade- 
mark “FUL-E-RIPE.” 

By assignment dated April 6, 1944, Selected Products Company, 
Inc., an [1linois corporation, for the nominal sum of $1.00, transferred 
to respondent Paul M. Cooter, doing business as Mart Sales Company, 
the trade-mark “LADY LOUISE” subject to the agreement dated 
December 21, 1942, between Procter & Gamble Distributing Company 
and the said Selected Products Company, Inc. 

By assignment dated April 6, 1944, Selected Products Company, 
Inc., an Illinois corporation, for the nominal sum of $1.00, transferred 
to respondent Paul M. Cooter, doing business as Mart Sales Company, 
the trade-mark “WASH WELL” subject to the agreement dated De- 
cember 21, 1942, between Procter & Gamble Distributing Company and 
the said Selected Products Company, Inc. Relinquishment of the 
ownership of the trade-marks “LADY LOUISE” and “WASH 
WELL” was not made by the Procter & Gamble Distributing Com- 
pany. 

By assignment dated February 11 and February 17, 1944, John N. 
Adler, Chicago, Illinois, and Grocers Service Corporation, Chicago, 
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Ilinois, for the nominal sums of $1.00, transferred to respondent Paul 
M. Cooter the label and trade-mark “HAPPY HOST.” 

Following the assignments hereinabove set out, respondent Paul M. 
Cooter entered into further agreements with respondent Recorg 
Supply Corporation wholesale grocer shareholders, a typical copy of 
said agreements being as follows: 


AGREEMENT 


THIS AGREEMENT, made and entered into this ________ COLTS at 6 ee aaa , 1944, 
by and between PAUL M. COOTER, of Chicago, Illinois, doing business under 
the firm name and style of “THE COOTER COMPANY” (hereinafter called 
mCOOLCE 2) AN (ue eS ssl rhe Ls (hereinafter called the ‘‘Wholesaler’’), 

WITNESSETH: That 

WHEREAS, Cooter, by an agreement made and entered into with Recorg 
Supply Corporation, a Delaware corporation, on the 13th day of March, 1944, 
purchased from said Company all of its right, title and interest in and to certain 
trade-marks and brands, more fully set forth in Exhibit “A” attached hereto 
and made a part hereof (hereinafter referred to as “brands’’) ; and 

WHEREAS, the Wholesaler desires to secure from Cooter an exclusive license 
and right to use said brands in the hereinafter designated States of the United 
States ; 

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) to 
Cooter by the Wholesaler in hand paid, receipt of which is hereby acknowledged, 
and in further consideration of the mutual covenants and agreements of the 
parties hereto, it is agreed: 

1. Cooter does hereby give and grant to the Wholesaler an exclusive license 
and right to use the brands in the sale of merchandise in the territory de- 
seribed as: 


for such peridd, and only so long as the Wholesaler during each twelve-month 
period, beginning with the first day of the month next succeeding the date of 
this contract, purchases a minimum volume of merchandise under said brands, 
in the amounts as enumerated opposite each brand on Exhibit “A.” In the event 
that the Wholesaler in any such twelve-month period shall fail to purchase the 
minimum volume of merchandise as set forth in Exhibit “A,” the Wholesaler 
shall, without any action to be taken by either the Wholesaler or Cooter, forfeit 
his right to a continuation of the exclusive license and right to use that particular 
brand on which the minimum volume of purchase has not been attained. 

2. The Wholesaler agrees that all goods, wares and merchandise sold by the 
Wholesaler bearing said brands, insofar as said products are listed on Exhibit 
“A,” shall be purchased by the Wholesaler through Cooter, and not otherwise, 
except with Cooter’s approval and consent. 

8. Cooter agrees that so long as the Wholesaler shall be entitled to the exclu- 
sive license and right to the use of the brands and shall not be in default here- 
under, he will not cause any goods, wares or merchandise bearing such brands 
to be sold by or through Cooter, or with his consent, to any distributor in the 
above described territory, other than to the Wholesaler. 

4. While Cooter represents that to his best knowledge and belief, full and 
complete ownership of the trade-mark and copyright registrations underlying 
the brands was vested in Recorg Supply Corporation at the time of the transfer 
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of such brands to Cooter, Cooter does not, by this agreement, guarantee or warrant 
his title to such brands, and agrees to defend the use of such brands by the 
Wholesaler only to the extent of any acts or doings by Cooter that would affect 
his ownership of the trade-mark or copyright registrations. 

5. Upon the execution hereof, this contract shall supersede and cancel license 
contract dated =2-=--- = 22=— dgy OL 2222s ee eee aee 19____, between Whole- 
saler and Paul M. Cooter, doing business as Cooter Brokerage Company, and 
also cancels and supersedes license agreement dated ---__-_---_- day.of 5.525 
oe 19____, entered into between Wholesaler and Recorg Supply Cor- 
poration, and such contracts and agreements are hereby terminated. 

6. This agreement shall be binding upon the Wholesaler, its successors and 
assigns, and likewise binding upon Cooter, his heirs and representatives. 

IN WITNESS WHEREOFP, the parties hereto have caused this instrument to 
be executed on the day and year first above set forth. 


Paul M. Cooter, doing business under the firm name and style of The Cooter 
Company. 


[Corporate seal] 
Attest: 


Secretary. 


+ * * THIS CONTRACT NULL AND VOID UNLESS ONE COPY IS SIGNED 
BY WHOLESALER AND RETURNED TO COOTER WITHIN 20 DAYS FROM 
DATE HEREOF. 

The hereinabove referred to Exhibit A attached to and made a part 
of the afore-described lease agreements varied with each leasing whole- 
saler depending upon the number of brands sponsored by said whole- 
saler and the minimum acceptable volume purchase requirements set 
by respondent Paul M. Cooter for each brand ranging from $250.00 
to $25,000.00 annually. 

Respondent Paul M. Cooter under date of May 6, 1944, also entered 
into further lease agreements with the hereinbefore described Winston 
& Newell Company, Minneapolis, Minnesota, whereunder for the nomi- 
nal sums of $1.00 said company was allotted certain territories for the 
exclusive distribution of merchandise under or bearing the “Happy 
Host,” “Angel Food,” “Ful-E-Ripe,” “E-Z-Kreem,” “Washwell” and 
“Lady Louise” labels or brands with total minimum annual volume 
purchase requirements for all said labels or brands set by respondent 
Paul M. Cooter at the sum of $46,500.00. 

Pursuant to all the foregoing lease arrangements, respondent Paul 
M. Cooter entered into advertising authorizations with or for each of 
the leasing wholesalers, whereunder a substantial portion of the com- 
missions, brokerage, or other compensation, allowances or discounts 
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in lieu thereof received and accepted from sellers by respondent Paul 
M. Cooter on such wholesalers’ purchases of the merchandise named in 
said lease arrangements, was returned to or expended for each whole- 
saler in the form of payments by respondent Paul M. Cooter for ad- 
vertising and promotional activities by or for such wholesaler in 
connection with said merchandise. 

Respondent Paul M. Cooter, doing business as hereinbefore de- 
scribed, under the firm name and style of The Cooter Company, pres- 
ently operates what respondent terms “The Cooter Plan,” and in so 
doing business, distributes illustrated advertising brochures, which, 
among other things, state as follows: 


The Cooter Brokerage plan is a nation-wide service for wholsale food dis- 

tributors. It includes: 

. Brokerage Service 

. Market Information 

. Advertising Counsel 

. Merchandising Assistance 
. Controlled Brands 

. Brokerage Service: 

Offices in Chicago and San Francisco. Coast to coast coverage offers ad- 
vantages to manufacturers and wholesalers obtainable in no other way. Cooter 
customers have combined staff of over 900 salesmen serving more than 85,000 
retail outlets. 

To the Manufacturer it Means: 

Low selling cost 

Wider market for his goods 

Established outlet for disposal of substantial quantities of merchandise with- 
out danger of market demoralization 

To the Wholesaler it Means: 

Wider selection of offerings and products 

Time saved in executing purchases 

Assurance of trading with reliable packers and manufacturers. 

Details of purchases made through Cooter not revealed to competitors. 

Cooter’s office is as close as the phone on your desk. Orders may be phoned 
or wired in at Cooter’s expense. 

2. Market Information: 

Up-to-the-minute reports on three fundamentals are necessary to insure a 
profitable pricing and supply program: 

1. Crop conditions 

2. Price structure 

3. Available supply 

Cooter gives its customers all three of these completely and quickly through 
Weekly Market Letter containing latest summary of market conditions secured 
primarily by wire and phone. Daily Postings announcing new items, price 
changes, and data on available quantities. Cooter’s nation-wide coverage gives 
it unequalled opportunity for a correct weighing of all the factors affecting 
market conditions. Their long experience in markets from coast to coast enables 
them to interpret local situations and allow for any peculiarities in a particular 
market. Such information is most valuable to both buyer and seller. 
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3. Advertising Counsel: 

Long recognizing the principle that successful retail operation is of vital in- 
terest to both the manufacturer and wholesaler, THE COOTER PLAN is de- 
signed to follow the merchandise through from the manufacturer to the con- 
sumer. The program developed to efficiently perform this function includes the 
following features: 

Retailer Stores Posters. 

Mat Service to give added effectiveness to newspaper advertising. 

Cooperative assistance in the preparation of handbills, radio copy, newspaper 
ads, and general programs. 

The above services are available at nominal costs. 

4. The Grocer’s Digest: 

—a Cooter publication is primarily a retailer’s magazine. 

Mailed each month to more than 10,000 retail customers of wholesalers operat- 
ing under The Cooter Plan. 

It is a medium to aid manufacturers in acquainting retailers with their wares. 
Hach month the experiences of successful food operators are reported in its 
pages. Great care is exercised in preparing and editing each article to make it 
concise—useful—complete. All departments of the food industry are covered. 
Special emphasis is given to store modernization and low cost operations. 

Cooter is constantly on the alert for plans and ideas to profitably increase the 
distribution and consumption of grocery products. 

5. Controlled Brands: 

Said advertising brochures set out the following Cooter Brands: 


H-Z Kreem (Shortening) Nu-Bowl (Bowl Cleaner) 

Aunt Magda (Shortening) Nu-Drain (Drain Opener) 

Meal Time (Corn Starch) Nu-Cloz (Bleach) 

Bel-Dine (All Items) Nu-Cup (Coffee) 

Moon Rose (All Items) Nu-Lye (Lye) 

Nu-Crest (All Items) Micky (Dog Food) 

Jonquil (Canned Fruits and Washrite (Soap) 
Vegetables) 

Happy Host (All Food Items Except Coffee, Tea & Spices) 


With regard to the foregoing Cooter Brands said advertising bro- 
chures state as follows: 


The value of selling merchandise under buyer’s label has long been recognized. 
All of the benefits resulting from promoting buyer’s labels are retained under 
THE COOTER PLAN, together with the following additional advantages: 

Wxclusive sales franchise rights to customers covering their respective territory 
affording them the opportunity to promote brands now enjoying national 
distribution. 

Wide selection of brands from which to choose. 

Cooter carries label stock, relieving wholesaler of burdensome investment. 
Cooter creates consumer demand for its brands through advertising and other 
promotion programs. Cooter labels are attractively designed and act as silent 
salesmen on counter or shelf. Definite standard of quality is maintained for 
each brand. 

Franchises still available in a limited number of markets. 
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Insurance protection for wholesaler and retailer against any claim for damage 
account bodily injuries, illness or death resulting from consumption of merchan- 
dise sold under Cooter Brands. 

Par. 7. Respondent Paul M. Cooter, in doing business, as herein- 
before described in preceding paragraphs, addressed letters of solici- 
tation to sellers applying for said seller’s account on a brokerage basis 
and as a means of persuading said sellers’ acceptance of respondent’s 
said application, respondent further attached or enclosed in said let- 
ters, for said sellers’ consideration, a group list of wholesaler grocers 
stated by respondent to be customers of respondent. Said attached or 
enclosed list currently entitled “Customers on Daily Mailing List” 
while not inclusive of all the respondent’s customers, discloses some 
200 wholesale grocer concerns, branches and affiliates, located and do- 
ing business in 35 States. Respondent Paul M. Cooter’s current let- 
ters of application to sellers, among other things, ask to offer the sell- 
ers merchandise on a brokerage basis to respondent Paul M. Cooter’s 
select group of wholesaler grocer customers located in various States 
throughout the United States as appearing on respondent’s said at- 
tached or enclosed list. The seller is advised that respondent’s said 
customers are contacted daily by mail, telephone or wire communica- 
tion and also through means of periodic visits by respondent’s visiting 
representatives and by general customer meetings. The seller is also 
assured that respondent is confident that use of the respondent’s or- 
ganization will greatly aid the distribution of the seller’s products. 
The seller is further informed of respondent’s controlled, private or 
buyers’ labels or brands and is requested to inform the respondent as 
to whether the seller is willing to sell its merchandise under or bearing 
respondent’s said labels or brands, and, if so, what label allowance 
the seller will accord the respondent where respondent’s said labels or 
brands are substituted for those of the seller by the seller on the seller’s 
said merchandise. 

Respondent Paul M. Cooter, in doing business as hereinbefore de- 
seribed, upon the request of respondent’s wholesale grocer customers, 
and otherwise, contacts sellers named by said customers and also can- 
vasses the seller market on said customers’ behalf, in an effort to secure 
the merchandise of the said named sellers or the merchandise of other 
sellers, at a quality or price meeting or bettering those offered respond- 
ent’s said customers, or the competitors of respondent’s said customers, 
by brokers acting for the said named sellers or for other sellers. 

Respondent Paul M. Cooter in addition to subbrokers, and the pur- 
chasing, merchandising and other services rendered by said respond- 
ent to his wholesale grocer customers as set out and described in para- 
graphs preceding, also employs missionary or field men to contact 
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affiliated retail grocer groups for and on behalf of said respondent’s 
wholesale grocer customers. Such missionary or field men are recom- 
mended for employment to respondent Paul M. Cooter by the whole- 
sale grocer customers in whose territory they are to be employed and 
when so employed and paid by respondent Paul M. Cooter, said mis- 
sionary or field men are engaged in the promotion and sale to the said 
wholesale grocer customers affiliated retail grocer concerns, of mer- 
chandise under or bearing the private or buyers’ labels or brands 
owned or controlled by respondent Paul M. Cooter and sponsored by 
respondent’s said wholesale grocer customers. 

Respondent Paul M. Cooter, in addition to the hereinbefore de- 
scribed advertising expenditures for his wholesale grocer customers, 
further has paid the traveling and hotel expenses of said customers 
from their respective places of business, for individual and group 
business meetings of said customers with respondent Paul M. Cooter 
and the respondent’s organization in Chicago, Illinois, and San Fran- 
cisco, California. 

Respondent Paul M. Cooter, doing business as hereinbefore de- 
scribed, further upon occasion has purchased merchandise from 
sellers for said individual respondent’s own account. Respondent 
Paul M. Cooter doing business as hereinbefore described, until his 
resignation and the disposal of his interests July 3, 1940, was also a 
shareholder, director and the president of Ridenour Baker Mercantile 
Company, Oklahoma City, Oklahoma, which said wholesale grocer 
concern was a shareholder in Merchants Service Corporation, re- 
spondent Recorg Supply Corporation, and also a customer of said 
respondent Paul M. Cooter. 

Par. 8. Respondent Paul M. Cooter, doing business as hereinbefore 
set out, on said individual respondent’s own account and on merchan- 
dise purchase orders originated by respondent for or received from re- 
spondent’s wholesale grocer customers located throughout the various 
States of the United States, has transmitted or caused to be transmitted 
to sellers located in States other than and including the State or States 
of respondent and respondent’s said customers’ locations, purchase 
orders pursuant to which said sellers have sold and shipped and 
transported, or caused to be shipped and transported, merchandise 
from the State or States wherein located, into and through the various 
States of the United States, to purchasers thereof in the State or States 
of respective location. 

Respondent Paul M. Cooter, in such aforesaid transactions and in 
such other and similar transactions wherein said merchandise purchase 
orders are transmitted directly by respondent’s said wholesale grocer 
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customers to the seller has received and accepted commissions, broker- 
age or other compensation, allowances or discounts in lieu thereof from 
the sellers in said transactions. 

Respondent Recorg Supply Corporation, doing business as here- 
inbefore set out, on merchandise purchase orders originated by re- 
spondent Recorg Supply Corporation for or received from respondent 
Recorg Supply Corporation wholesale grocer shareholders, respondent 
Paul M. Cooter or respondent Paul M. Cooter’s wholesale grocer 
customers, has transmitted or caused to be transmitted to sellers lo- 
cated in States other than and including the State or States of re- 
spondent Recorg Supply Corporation, respondent Recorg Supply 
Corporation’s wholesale grocer shareholders, respondent Paul M. 
Cooter and respondent Paul M. Cooter’s wholesale grocer customers 
locations, purchase orders pursuant to which said sellers have sold and 
shipped and transported, or caused to be shipped and transported, 
merchandise from the State or States wherein located, into and 
through the various States of the United States, to the purchasers 
thereof in the State or States of respective location. 

Respondent Recorg Supply Corporation in such aforesaid trans- 
actions and in such other and similar transactions wherein said mer- 
chandise purchase orders are transmitted directly by respondent 
Recor Supply Corporation wholesale grocer shareholders to the sellers, 
has received and accepted commissions, brokerage or other compensa- 
tion, allowances or discounts in lieu thereof from the sellers in said 
transactions. 

Par. 9. Respondent Paul M. Cooter doing business as hereinbefore 
set out, during the course of employment by respondent Recorg Sup- 
ply Corporation and otherwise, in the receipt and acceptance from 
sellers directly, and through and by means of respondent Recorg Sup- 
ply Corporation indirectly, of commissions, brokerage, or other com- 
pensation, allowances or discounts in lieu thereof, on purchases from 
sellers by respondent Paul M. Cooter, the former wholesale grocer 
shareholders of the since dissolved Merchants Service Corporation, 
respondent Recorg Supply Corporation and said respondent corpora- 
tion’s wholesale grocer shareholders, the wholesale grocer shareholders 
of Volunteer Stores, Inc., of America, and the wholesale grocer cus- 
tomers of respondent Paul M. Cooter, of merchandise in the manner 
and under the circumstances hereinbefore set forth and described, 
acted in such transactions other than as an agent, representative or 
intermediary therein, acting in fact for or in behalf, or subject to the 
direct or indirect control of the seller of said merchandise. 

Said respondent Paul M. Cooter, in such transactions, acted in fact 
for and in behalf of respondent Paul M. Cooter, the former wholesale 
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grocer shareholders of the since dissolved Merchants Service Corpora- 
tion, respondent Rocorg Supply Corporation and said respondent cor- 
poration’s wholesale grocer shareholders, the wholesale grocer 
shareholders of Volunteer Stores, Inc., of America, and the wholesale 
grocer customers of respondent Paul M. Cooter, and no services were 
rendered to the seller by the said respondent Paul M. Cooter in connec- 
tion with the sale of the said merchandise. 

Respondent Recorg Supply Corporation and its officers and direc- 
tors doing business as hereinbefore set out, during the course of em- 
ployment of respondent Paul M. Cooter as hereinbefore described and 
otherwise, in the receipt and acceptance from sellers of commissions,. 
brokerage, or other compensation, allowances or discounts in lieu 
thereof, on purchases from sellers by respondent Recorg Supply Cor- 
poration, respondent Recorg Supply Corporation wholesale grocer 
shareholders, respondent Paul M. Cooter and the wholesale grocer cus- 
tomers of respondent Paul M. Cooter, of merchandise in the manner 
and under the circumstances hereinbefore set forth and described,,. 
acted in such transactions other than as an agent, representative or 
intermediary therein, acting in fact for or in behalf, or subject to the 
direct or indirect control of the seller of said merchandise. 

Said respondent Recorg Supply Corporation and its officers and di- 
rectors, in such transactions, acted in fact for and in behalf of respond- 
ent Recorg Supply Corporation and its officers and directors, 
respondent Recorg Supply Corporation wholesale grocer shareholders, 
respondent Paul M. Cooter and the wholesale grocer customers of 
respondent Paul M. Cooter, and no services were rendered to the seller 
by the said respondent Recorg Supply Corporation and its officers 
and directors in connection with the sale of the said merchandise. 

Par. 10. The receipt and acceptance by respondent Paul M. Cooter 
and respondent Recorg Supply Corporation and its officers and direc- 
tors, doing business as hereinbefore set out, of the above described 
commissions, brokerage or other compensation, allowances or dis- 
counts in lieu thereof from sellers in the transactions and in the man- 
ner and under the circumstances hereinbefore set forth, is in violation 
of subsection (c) of section 2 of the Clayton Act as amended by the 


Robinson-Patman Act (U.S. C. Title 15, sec. 18), approved June 
19, 1936. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
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as amended by an Act of Congress approved June 19, 1936 (the Rob- 
inson-Patman Act) (U.S. C. Title 15, Sec. 13), the Federal Trade 
Commission on August 28, 1946, issued and subsequently served its 
complaint in this proceeding upon the respondents named in the cap- 
tion hereof, charging said respondents with having violated the provi- 
sions of subsection (c) of Section 2 of the Clayton Act as amended. 
Answers to said complaint were filed on behalf of respondent Paul 
M. Cooter on September 18, 1946, and on behalf of respondent Recorg 
Supply Corporation, a corporation, and its named officers and direc- 
tors, on September 25,1946. Because of the subsequent developments 
hereinafter set forth no trial examiner of the Commission was 
appointed. 

By motions dated December 20, 1946, all of the respondents re- 
quested permission to withdraw their aforesaid answers and, in lieu 
thereof, to substitute the answers annexed to and made a part of said 
motions, and by order issued May 6, 1947, the Commission granted 
the motions, and the substitute answers were duly received and filed. 
Each of said substitute answers, solely for the purposes of this pro- 
ceeding, admits with certain exceptions all of the material allegations 
of fact set forth in the complaint and provides that the Commission 
may, without the holding of hearings, the taking of testimony, the ad- 
duction of other evidence, and without intervening procedure, hear 
this matter on the complaint, the substitute answers, a stipulation as 
to testimony entered into by and between respondent Paul M. Cooter 
and counsel in support of the complaint (which stipulation was duly 
executed and filed), and briefs and oral argument of counsel as to 
whether or not the allegations of the complaint as therein admitted 
constitute a showing of violation of law by these respondents, and 
may then proceed to make and enter its findings of fact, including in- 
ferences and conclusions based thereon, and enter its order disposing of 
this proceeding. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the substitute answers, the 
aforesaid stipulation, briefs, oral argument and reargument of coun- 
sel, and the Commission having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrapni 1. Respondent Paul M. Cooter is an individual doing 
business under the firm names and styles of The Cooter Company and 
Mart Sales Company, with principal office and place of business lo- 
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cated at 228 North LaSalle Street, Chicago, Illinois, and branch of- 
fice located at 16 California Street, San Francisco, California. 

Respondent Paul M. Cooter formerly did business both in his own 
name and under the firm name and style of the Cooter Brokerage Com- 
pany, and preceding that was the president, treasurer, controlling 
shareholder and general manager of a corporation designated as Lake- 
shore Brokerage Company, Inc., and its successor, Lakeshore Market- 
ing & Merchandise Company, Inc., all with principal office and place of 
business one time located at Room 904, Merchandise Mart, Chicago, 
Illinois, and branch office located at 16 California Street, San Fran- 
cisco, California. The Lakeshore Brokerage Company, Inc., incor- 
porated July 11, 1936, and renamed Lakeshore Marketing & Merchan- 
dising Company, Inc., November 18, 1936, was a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Illinois. The assets of said corporation were sold and trans- 
ferred January 8, 1938, to respondent Paul M. Cooter who was then 
doing business under the firm name and style of the Cooter Brokerage 
Company, and the aforesaid corporation was dissolved February 17, 
1938. 

Prior to July 18, 1936, respondent Paul M. Cooter also was the as- 
sistant secretary, assistant treasurer and general manager of respond- 
ent Recorg Supply Corporation, the assistant secretary and assistant 
treasurer of another corporation designated as Volunteer Stores, Inc. 
of America, and the assistant secretary, assistant treasurer and gen- 
eral manager of a third corporation known as Merchants Service 
‘Corporation. 

Par. 2. Merchants Service Corporation, one time located at Room 
904, Merchandise Mart, Chicago, Illinois, with branch office located at 
16 California Street, San Francisco, California, was a corporation or- 
ganized, existing and doing business under and by virtue of the laws of 
the State of Delaware. Said corporation, now dissolved, among other 
activities, did business as a group buying organization for its whole- 
sale grocer shareholders and in so doing received and accepted commis- 
sions, brokerage, and other compensation, allowances or discounts in 
lieu thereof from sellers upon purchases from sellers for its said mem- 
ber shareholders. 

Volunteer Stores, Inc., of America is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business located at 
201 North Wells Street, Chicago, Illinois. Said corporation, one time 
located at Room 904, Merchandise Mart, Chicago, Illinois, was or- 
ganized by Merchants Service Corporation to license and provide for 
Merchants Service Corporation sponsoring wholesale grocer share- 
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holders to use the controlled, private or buyers’ label or brand “Volun- 
teer” and the Volunteer Stores system of retail distribution for mer- 
chandise so labeled or branded. 

Respondent Recorg Supply Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo- 
cated at 201 North Wells Street, Chicago, Illinois. Said corporation, 
one time located at Room 904, Merchandise Mart, Chicago, Illinois, 
among other activities, does business as a group buying organization 
for its wholesale grocer shareholders. Respondent Recorg Supply 
Corporation was organized and is controlled by wholesale grocers 
shareholders who were formerly the controlling shareholders of Mer- 
chants Service Corporation. 

Respondent J. W. Herscher, the president and a director of respond- 
ent Recorg Supply Corporation, was formerly the president and a 
director of Merchants Service Corporation. Respondent J. W. 
Herscher is also the president and a director of Volunteer Stores, Inc. 
of America. He is associated with the Hubbard Grocery Company, 
Charleston, West Virginia. The Hubbard Grocery Company was a 
shareholder in Merchants Service Corporation and is a shareholder 
in both respondent Recorg Supply Corporation and Volunteer Stores, 
Inc. of America. The Hubbard Grocery Company further appears as 
a member on respondent Paul M. Cooter’s hereinafter described group 
customer list. 

Respondent Wm. H. Tyler is the vice president and a director of 
respondent Recorg Supply Corporation. Respondent Wm. H. Tyler 
is associated with Tyler & Simpson Company, Gainesville, Texas. 
Tyler & Simpson Company was a shareholder in Merchants Service 
Corporation and is a shareholder in respondent Recorg Supply Cor- 
poration. Tyler & Simpson Company further appears as a member on 
respondent Paul M. Cooter’s group customer list. 

Respondent Neil A. McKay, the secretary, treasurer and a director 
of respondent Recorg Supply Corporation, was formerly the treasurer 
and a director of Merchants Service Corporation. Respondent Neil 
A. McKay is also the treasurer and a director of Volunteer Stores, Inc. 
of America. He is associated with Bursley & Co., Inc., Ft. Wayne, 
Indiana. Bursley & Co., Inc., was a shareholder in Merchants Service 
Corporation and is a shareholder in both respondent Recorg Supply 
Corporation and Volunteer Stores, Inc. of America. Bursley & Co., 
Inc., further appears as a member on respondent Paul M. Cooter’s 
group customer list. 

Respondent L. H. Joannes, a director of Recorg Supply Corpora- 
tion, was the secretary and a director of Merchants Service Corpora- 
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tion. Respondent L. H. Joannes is also the secretary and a director 
of Volunteer Stores, Inc., of America. He is associated with Joannes 
Brothers Company, Green Bay, Wisconsin. Joannes Brothers Com- 
pany was a shareholder in Merchants Service Corporation and is a 
shareholder in both respondent Recorg Supply Corporation and Vol- 
unteer Stores, Inc., of America. Joannes Brothers Company further 
appears as a member on respondent Paul M. Cooter’s group customer 
list. 

Respondent Max A. Kuehn is a director of respondent Recorg Sup- 
ply Corporation. Respondent Max A. Kuehn is associated with An- 
drew Kuehn Company, Sioux Falls, South Dakota. Andrew Kuehn 
Company was a shareholder in Merchants Service Corporation and is 
a shareholder in respondent Recorg Supply Corporation. Andrew 
Kuehn Company further appears as a member on respondent Paul M. 
Cooter’s group customer list. 

Respondent H. L. Miller is a director of respondent Recorg Supply 
Corporation. Respondent H. L. Miller is associated with the New 
River Grocery Company, Hinton, West Virginia. New River 
Grocery Company was a shareholder in Merchants Service Corpora- 
tion and is a shareholder in respondent Recorg Supply Corporation. 
New River Grocery Company further appears as a member on re- 
spondent Paul M. Cooter’s group customer list. 

Respondent R. B. Wiltsee is a director of respondent Recorg Supply 
Corporation and also is a director of Volunteer Stores, Inc. of Amer- 
ica. Respondent R. B. Wiltsee is associated with the Gilbert Grocery 
Company, Portsmouth, Ohio. Gilbert Grocery Company was a share- 
holder in Merchants Service Corporation and is a shareholder in both 
respondent Recorg Supply Corporation and Volunteer Stores, Inc. of 
America. Gilbert Grocery Company further appears as a member on 
respondent Paul M. Cooter’s group customer list. 

Respondent Jas. A. Scowcroft is a director of respondent Recorg 
Supply Corporation. Respondent Jas. A. Scowcroft is associated with 
John Scowcroft & Sons Co., Ogden, Utah. John Scowcroft & Sons 
Co, was a shareholder in Merchants Service Corporation and is a 
shareholder in respondent Recorg Supply Corporation. John Scow- 
croft & Sons Co, further appears as a member on respondent Paul M. 
Cooter’s group customer list. 

Par. 3. In carrying on its business as a group buying organization 
for its wholesale grocer shareholders, Merchants Service Corporation 
purchased merchandise from selected sellers, either under or bearing 
the seller’s label or brand, or under or bearing so-called private or 
buyers’ labels or brands, which were controlled and sponsored by Mer- 
chants Service Corporation and its wholesale grocer shareholders. 
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Sellers accepted as sources of merchandise supply for Merchants Serv- 
ice Corporation were selected from seller lists furnished by the various 
corporation shareholders to Merchants Service Corporation’s Conces- 
sion Committee and operating manager, respondent Paul M. Cooter, 
as being sellers from whom brokerage or other monetary concessions 
in lieu thereof could or should be obtained by the corporation. Each 
wholesale grocer shareholder of Merchants Service Corporation was 
required to post a substantial guarantee fund with the corporation 
toward purchases made on such shareholder’s behalf by the corpora- 
tion. Patronage dividends based upon the total commissions, broker- 
age, and other compensation, allowances, or discounts in lieu thereof, 
collected from sellers by said corporation, after deduction of operating 
expenses, were declared and paid to each corporate shareholder. Such 
dividends were paid semiannually and were directly related to the 
amount of the commissions, brokerage, or other compensation, allow- 
ances or discounts in lieu thereof, collected by the corporation on 
purchases made for said individual shareholder. 

Merchants Service Corporation discontinued trading operations as 
of July 17, 1936, on which date the corporation accepted the resigna- 
tion of respondent Paul M. Cooter as assistant secretary, assistant 
treasurer and general manager, and entered into arrangements with 
the then recently organized Lakeshore Brokerage Company, Inc., 
whereunder Lakeshore Brokerage Company, Inc., purchased Mer- 
chants Service Corporation’s office furniture, equipment, fixtures and 
supplies, assumed the office expenses, including salaries, payroll and 
the rental obligations, of Merchants Service Corporation’s leases to 
904 Merchandise Mart, Chicago, Illinois, and 16 California Street, 
San Francisco, California, and agreed to furnish Merchants Service 
Corporation’s wholesale grocer shareholders the purchasing and other 
services formerly supplied by Merchants Service Corporation. At the 
same time Merchants Service Corporation transferred its corporate 
records and outstanding brokerage accounts receivable for collection to 
respondent Recorg Supply Corporation and assigned to said respond- 
ent Recorg Supply Corporation all of the private or buyers’ labels or 
brands controlled and sponsored by Merchants Service Corporation 
and its‘member shareholders. 

Pursuant to these arrangements, Lakeshore Brokerage Company, 
Inc., solicited the business of Merchants Service Corporation’s whole- 
sale grocer shareholders and, through letters addressed to sellers to 
the former Merchant Service Corporation, signed by respondent Paul 
M. Cooter as president, Lakeshore Brokerage Company, Inc., solicited 
and applied for said sellers’ account on a brokerage basis. Attached 
to or enclosed with said letters were group lists on which appeared 
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the names of the wholesale grocer shareholders of the dormant Mer- 
chants Service Corporation stated to have become customers of Lake- 
shore Brokerage Company, Inc. Such letters, together with attached 
or enclosed group customer lists, revised as required, have since been 
used and are now being used (as set forth in Paragraph Seven) by 
respondent Paul M. Cooter in doing business as hereinabove and here- 
inafter described. 

Merchants Service Corporation, prior to its dissolution, was the 
controlling shareholder in Volunteer Stores, Inc., of America. By 
resolution adopted on January 23, 1938, Merchants Service Corpora- 
tion moved to dispose of and on February 15, 1938, it sold and trans- 
ferred its shares in said corporation to its wholesale grocer share- 
holders and such others as were engaged in sponsoring the “Volun- 
teer” label or brand and the Volunteer Stores system of distribution. 
Merchants Service Corporation was thereafter dissolved and final dis- 
position of all of its assets and liabilities was made on August 27, 1942. 

Par. 4. Volunteer Stores, Inc., of America was organized by Mer- 
chants Service Corporation to lease from Volunteer Stores, Inc., of 
Tennessee the controlled private or buyers’ label “Volunteer” and the 
Volunteer Stores system of retail distribution for the use of Merchants 
Service Corporation wholesale grocer shareholders. Volunteer 
Stores, Inc., of Tennessee is a Tennessee corporation controlled by 
King, Dobbs & Company, Chattanooga, Tennessee. King, Dobbs & 
Company was a shareholder in Merchants Service Corporation, is a 
shareholder in respondent Recorg Supply Corporation and Volunteer 
Stores, Inc., of America, and also appears as a member on respondent 
Paul M. Cooter’s group customer list. Following the lease arrange- 
ment between Volunteer Stores, Inc., of America and Volunteer Stores, 
Inc., of Tennessee, all merchandise to be distributed under the “Volun- 
teer” label or brand was to conform to a certain grade and quality and 
bear a label as approved and designated by the Board of Directors of 
Volunteer Stores, Inc., of America. AJ distributors operating under 
the Volunteer franchise were required to stock a specified number of 
items and it was further provided that any Merchants Service Cor- 
poration member failing to actively sponsor and promote the Volunteer 
Stores movement in the territory allotted to it would automatically 
forfeit the franchise to any other Merchants Service Corporation 
member desiring to actively sponsor and promote the Volunteer 
movement in such allotted territory. The “Volunteer label or 
brand was also made available to other groups of retail dealers spon- 
sored by Merchants Service Corporation wholesale grocer shareholders 
where such sponsored retail dealers displayed on their store windows 
the legend “Affiliated with Volunteer Food Stores.” 
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Immediately prior to the disposition by Merchants Service Corpora- 
tion of its controlling shares of Volunteer Stores, Inc., of America, as 
aforesaid, respondent Paul M. Cooter and Volunteer Stores, Inc., of 
America on January 22, 1938, entered into the following agreement : 


MEMORANDUM OF AGREEMENT made and entered into this 22nd day of 
January, A. D. 1938, by and between PAUL M. COOTER, doing business under 
the firm name and style of Cooter Brokerage Company (hereinafter for con- 
venience termed “Cooter’’), party of the first part; and VOLUNTEER STORES, 
INC., OF AMERICA, a corporation duly organized and existing under the laws 
of the State of Delaware (hereinafter for convenience termed ‘“Volunteer’’), 
party of the second part: ; 

WITNESSETH: That: 

WHERBAS, Volunteer represents and warrants that it is the holder and 
owner of the exclusive and perpetual franchise and the right to use the Volun- 
teer Stores System of distribution, including Volunteer labels, trade-marks, in- 
signia, store sign designs and any and all other incidents appurtenant thereto, 
in the following States of the United States of America: Arizona, Arkansas, 
California, Colorado, Connecticut, Delaware, Idaho, Illinois, Indiana, Iowa, 
Kansas, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, 
North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South 
Dakota, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, Wyoming 
and District of Columbia; and 

WHERBAS, Cooter desires to develop and promote the Volunteer Stores 
System of Distribution, as aforesaid, and to foster and expand the same to na- 
tional proportions ; and 

WHEREAS, Volunteer has heretofore granted certain exclusive franchises 
to wholesalers in various territories (hereinafter sometimes referred to as the 
“Sponsoring Wholesalers’’) ; 

NOW, THEREFORE, for and in consideration of the premises and the cove- 
nants hereinafter contained, the parties hereto do mutually agree as follows: 

1. Volunteer does hereby grant and lease to Cooter (except as the same may 
have heretofore been granted to certain Sponsoring Wholesalers, as aforesaid) 
the exclusive privilege, franchise and right to use, develop and foster the Volun- 
teer Stores System of distribution, as aforesaid, together with all labels, trade- 
marks, insignia, store sign designs and any and all other incidents appurtenant 
thereto, in each and any of the States hereinabove set forth for a term of five 
(5) years from the date hereof; provided, however, that Cooter may, upon com- 
pliance with all of the terms and provisions hereof, if he so elects, renew this 
lease and all of its terms and provisions, for a like term, upon the giving of 
sixty (60) days’ prior notice in writing to Volunteer. Such notice shall be deemed 
sufficient if deposited in the United States mail, postage prepaid, addressed to 
the last known address of Volunteer or to Volunteer in the care of its duly 
appointed or acting agent for the service of process in the State of Delaware. 

2. Cooter shall pay to Volunteer the sum of Twenty-Five Hundred Dollars 
($2,500.00) as rental for the exclusive privilege, franchise and right hereinabove 
granted, payable in five (5) installments of Five Hundred Dollars ($500.00) 
each in advance upon the first day of each and every year of said term, at the 
principal office of Volunteer. In the event that pursuant to the provisions of 
Paragraph I hereof Cooter exercises his option to renew this lease and all of 
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its terms and provisions, Cooter shall pay to Volunteer the sum of Five Thou- 
sand Dollars ($5,000.00) as rental aforesaid, payable in five (5) installments of 
One Thousand Dollars ($1,000.00) each in advance upon the first day of each 
and every year of said renewed term at the principal office of Volunteer. 

3. In the event of the death or total disability of Cooter, this agreement, which 
is nontransferable and nonassignable by Cooter, shall automatically terminate. 
For the purposes of this agreement, total disability is defined to mean the absence 
from or inability to work for a continuous period of six (6) months or more. 

4. Cooter agrees to assume the duties and obligations of Volunteer during the 
term of this agreement as imposed upon Volunteer by a certain lease agreement 
between Volunteer and Volunteer Stores, Inc. of Tennessee, executed contem- 
poraneously herewith. 

5. Volunteer will cooperate with and assist Cooter whenever possible to obtain 
lease agreements with each and every sponsoring wholesaler, said lease agree- 
ments to authorize the extension of Cooter’s development activities to the re- 
spective territories hereinbefore allocated to such Sponsoring Wholesalers, as 
aforesaid. 

6. It is expressly understood and agreed that each Wholesaler, whether a 
Sponsoring Wholesaler or otherwise, through whom the Volunteer Stores System 
of Distribution has developed, as aforesaid, shall be designated, and accept such 
designation, aS an agent of Volunteer for the distribution, sale and marketing 
of all food products bearing such labels, trade-marks, insignia and store sign 
designs of Volunteer, as aforesaid. It is further expressly understood that the 
duties of said Wholesalers, as agents aforesaid, shall be to insure against the 
distribution of any food products bearing said labels, trade-marks and insignia 
of a standard of quality less than the minimum fixed by the Board of Directors 
of Volunteer. 

IN WITNESS WHEREOF, Cooter has hereunto set his hand and seal, and 
Volunteer has caused this instrument to be executed by its duly authorized officers 
and its corporate seal to be hereunto affixed, all on the day and year first above 
set forth. 

Paul M. Cooter, doing business under the firm name and style of COOTER 
BROKERAGE COMPANY. 


VOLUNTEER SToRES, INC. OF AMERICA, 


President. 

Following the execution of the aforesaid memorandum of agreement 
between Volunteer Stores, Inc., of America, and respondent Paul M. 
Cooter, such share holder dividends as were paid by Volunteer Stores, 
Ine., of America, were in large part declared on lease monies obtained 
from respondent Paul M. Cooter. 

Pursuant to the lease arrangement with Volunteer Stores, Inc. of 
America, respondent Paul M. Cooter entered into lease agreements with 
various wholesalers, copy of a typical lease agreement being as 
follows: 

MEMORANDUM OF AGREEMENT made and entered into thig__________ day 


Of, Sahel petar. 1938, by and between PAUL M. COOTER doing business under 
the firm name and style of Cooter Brokerage Company (hereinafter for con- 
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venience termed ‘“‘Cooter’’), party of the first part, and __________ (hereinafter 
for convenience termed the “Wholesaler”), party of the second part, 

WITNESSETH: That, 

, WHEREAS, Cooter, by agreement dated January 22, 1938, made and entered 
into with Volunteer Stores, Inc. of America (hereinafter for convenience termed 
“Volunteer’”), did become the holder, for a term of five (5) years (with an 
option to renew said agreement for a like term) of the exclusive privilege, 
franchise and right (except as the same may have theretofore been granted to 
certain sponsoring Wholesalers) to develop and foster the Volunteer Stores 
System of Distribution, together with all labels, trade-marks, insignia, store sign 
designs, and any and all incidents appurtenant thereto, in the following States 
of the United States of America: Arizona, Arkansas, California, Colorado, Con- 
necticut, Delaware, Idaho, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Utah, Vermont, 
Washington, West Virginia, Wisconsin, Wyoming, and District of Columbia; and 

WHERHAS, Cooter desires to develop and promote the Volunteer Stores System 
of Distribution, as aforesaid, and to foster and expand the same to national 
proportions; and 

WHEREAS, Wholesaler desires to participate in such program of develop- 
ment and promotion, and to obtain the various advantages thereof ; 

NOW, THEREFORE, for and in consideration of the premises and covenants 
hereinafter contained, and in the further consideration of the sum of One Dol- 
lar ($1.00) to Cooter paid in hand by Wholesaler, receipt of which is hereby 
acknowledged, the parties hereto do mutually agree as follows: 

1. Wholesaler is hereby designated as the exclusive distributor for Cooter 
in the following described territory, to-wit : for the goods, wares and merchandise 
bearing the Volunteer Stores, Inc. of America labels, trade-marks, insignia or 
other designs, until January 21, 1943, or, in the event of the exercise by Cooter of 
his option to renew said agreements between Cooter and Volunteer, as herein- 
above set forth, until January 21, 1948. 

2. Wholesaler does hereby agree to attempt to increase the demand for and 
the use of the goods, wares and merchandise bearing the Volunteer Stores, Inc. 
of America labels, trade-marks, insignia, or other designs in the territory here- 
inabove described. 

8. Cooter agrees that no goods, wares or merchandise bearing said Volunteer 
Stores, Inc. of America labels, trade-marks, insignia or designs, will be sold 
by or through Cooter, or with its consent for distribution or otherwise, in the 
territory of Wholesaler hereinabove described, to any person, partnership, cor- 
poration or association other than the Wholesaler. 

4, All goods, wares and merchandise sold by wholesaler bearing said Volun- 
teer Stores, Inc. of America labels, trade-marks, insignia or designs shall be 
purchased by Wholesaler from or through Cooter, or with its consent and 
approval. 

IN WITNESS WHEREOF, the parties hereto have executed this agreement 
under seal, all on the day and year first above set forth. 

PAUL M. COOTER, doing busi- 
ness under the firm name and 
style of COOTER BROKERAGE 
COMPANY. 
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Upon payments of $3,400.00 and $1,125.00 made on January 28, 
1939, and $1,000.00 made on March 8, 1938, to King, Dobbs & Com- 
pany, Chattanooga, Tennessee, Grenada Grocery Company, Grenada, 
Mississippi, and Evans Terry Company, Laurel, Mississippi, respond- 
ent Paul M. Cooter also entered into similar memorandums of agree- 
ment with the said sponsoring wholesalers formerly holding lease 
agreements with Volunteer Stores, Inc. of Tennessee prior to said 
corporation’s lease arrangements with Volunteer Stores, Inc. of Amer- 
ica. The aforesaid leasing and sponsoring wholesalers, including both 
former shareholders and nonshareholders of Merchants Service Cor- 
poration, as hereinbefore described, comprise the controlling share- 
holders of Volunteer Stores, Inc. of America, are shareholders in 
respondent Recorg Supply Corporation, and also appear as members 
on respondent Paul M. Cooter’s group customer list. 

Pursuant to the foregoing lease arrangements, respondent Paul M. 
Cooter entered into advertising authorizations with each of the leasing 
wholesalers whereunder a substantial portion of the commissions, 
brokerage or other compensation, allowances or discounts in lieu 
thereof, received and accepted from sellers by respondent Paul M. 
Cooter on such wholesaler’s purchases of Volunteer brand merchandise 
was returned to the wholesaler in the form of payments by respondent 
Paul M. Cooter for such wholesaler’s advertising and promotional 
activities in connection with said merchandise. Such payments were 
made until April 1, 1944, on which date they were discontinued, but 
most of the wholesalers are still buyers of merchandise packed under 
labels owned or controlled either by respondent Paul M. Cooter, by 
the seller or by the buyer, and on such transactions respondent Paul 
M. Cooter continues to receive brokerage payments from the sellers. 

Par. 5. Respondent Recorg Supply Corporation, organized and con- 
trolled by wholesale grocer shareholders, formerly the controlling 
shareholders of Merchant Service Corporation, among other activi- 
ties, does business as a group-buying organization similar in style to 
that described in paragraphs preceding for the said Merchants Serv- 
ice Corporation. After the discontinuance of trading operations by 
Merchants Service Corporation and the resignation as of July 18, 1936, 
of respondent Paul M. Cooter as assistant secretary, assistant treasurer 
and general manager of respondent Recorg Supply Corporation, re- 
spondent Recorg Supply Corporation under successive arrangements 
and for varying considerations employed Lakeshore Brokerage Com- 
pany, Inc., Lakeshore Marketing & Merchandising Company, Inc., 
and (prior to about September 22, 1943) respondent Paul M. Cooter, 
individually and doing business under the firm name and style of the 
Cooter Brokerage Company, to supply brokerage, marketing, mer- 
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chandising, advertising, and other services to respondent Recorg Sup- 
ply Corporation and said respondent corporation’s wholesale grocer 
shareholders. : 

Respondent Recorg Supply Corporation, following the acquisition 
of the private or buyers’ labéls or brands previously controlled and 
sponsored by Merchants Service Corporation and Merchants Service 
Corporation shareholders, entered into lease arrangements with re- 
spondent Recorg Supply Corporation wholesale grocer shareholders, 
whereunder each said shareholder was allotted specified territory for 
the exclusive distribution therein of the private or buyers’ labels or 
brands controlled and sponsored by respondent Recorg Supply Cor- 
poration and its said member shareholders. Pursuant to these ar- 
rangements, respondent Recorg Supply Corporation (prior to about 
September 22, 1943) and respondent Recorg Supply Corporation 
wholesale grocer shareholders purchased from sellers, through or by 
means of respondent Recorg Supply Corporation and respondent Paul 
M. Cooter, individually and doing business as herein described, mer- 
chandise both under or bearing the sellers’ labels or brands and mer- 
chandise under or bearing the controlled, private or buyers’ labels or 
brands. 

On January 25, 1939, respondent Recorg Supply Corporation and 

respondent Paul M. Cooter made and entered. into the following 
agreement: 


MEMORANDUM OF AGREEMENT made and entered into this 25 day of 
January, A. D. 1939, by and between RECORG SUPPLY CORPORATION, a 
Delaware corporation (hereinafter for convenience termed “Recorg’’), party of 
the first part, and PAUL M. COOTER, of the city of Chicago, county of Cook and 
State of Illinois, doing business under the firm name and style of Cooter Broker- 
age Company (hereinafter for convenience termed “Cooter’’), party of the second 
part; 

WITNESSETH: That, 

WHERBDAS, Recorg represents and warrants that it is the owner and holder 
of certain trade-marks, insignia, brands, labels and designs, more particularly 
described as “MOON ROSE Brand,” “MICKY Brand Dog Food,” “RIXEY Dog 
Food,” “NU DRAIN,” “NU BOWL,” “NU COLZ,” “WASHRITE,” “NU CREST 
Brand,” “BEL DINE Brand,” “STRATFORD Shaving Cream and Tooth Paste.” 

WHERDAS, Recorg and Cooter mutually desire to promote and develop the 
distribution of the above-named brands; 

NOW, THEREFORE, for and in consideration of the premises and the cove- 
nants hereinafter contained, the parties hereto do mutually agree as follows: 

1. Recorg does hereby grant and lease to Cooter the exclusive right and privi- 
lege to use develop and promote the distribution of all products, goods, wares or 
merchandise the subject of said trade-marks, insignia, brands, labels and designs 
or identified thereby, and further grants and leases to Cooter the exclusive right 
and privilege to use, develop the use of and advertise said trade-marks, insignia, 
brands, labels and designs, for a term of five (5) years from the date hereof; 
provided, however, that Cooter may, upon compliance with all of the terms and 
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provisions of this Agreement, if he so elects, renew this Agreement, and all of 
its terms and provisions, for a like term of five (5) years, upon the giving of 
sixty (60) days’ prior notice in writing to Recorg. Such notice shall be deemed 
to be sufficiently given if deposited in the United States registered mail, postage 
prepaid, addressed to Recorg at its last known address or to Recorg in care of 
its duly appointed or acting agent for the service of process in the State of 

2. Cooter shall pay to Recorg the sum of $5,000.00 as a rental for the exclusive 
right and privilege hereinabove granted, payable in five (5) installments of 
$1,000.00 each in advance upon the first day of each and every year of said term, 
at the principal office of Recorg. In the event that pursuant to the provisions 
of Paragraph 1 hereof Cooter exercises his option to renew this agreement and 
all of its terms and provisions, Cooter shall pay to Recorg the sum of $7,500.00 
as rental aforesaid, payable in five (5) installments of $1,500.00 each in advance 
upon the first day of each and every year of said renewed term at the principal 
office of Recorg. 

8. In the event of the death or total disability of Cooter, this Agreement shall 
automatically terminate. For the purposes of this Agreement, total disability 
is defined to mean the absence from, or inability to, work for a continuous period 
of six (6) months or more. 

4. Recorg will cooperate with and assist Cooter wherever possible to obtain 
subordinate lease agreements with each and all of its stockholders. The right 
and privilege which may be hereafter conferred by Cooter in restricted territories 
to sell and distribute the goods, wares and merchandise bearing said trade-marks, 
insignia, brands, labels and designs shall be limited to and restricted by Cooter 
to, stockholders of Recorg. 

5. Cooter agrees that all products, goods, wares and merchandise sold bearing 
any of said trade-marks, insignia, brands, labels and designs shall conform to 
the following minimum standards of quality: 


MOON ROSE Brand: 
Extra standard or better grades of canned vegetables. 
Choice or better grades of canned fruits, with the exception of No. 2 RSP 
Cherries. No. 2 RSP Cherries water grade. 
All bulk dry items must be fancy grade. 
Coffee must be comparable in quality to the three leading advertised brands 
of coffee. 


All other items not hereinabove in this Paragraph 5 expressly set forth but 
subject to the terms of this Agreement shall conform to the standard of quality 
presently obtaining. 

IN WITNESS WHEREOF, Recorg has caused this instrument to be executed 
by its officers thereunto enabled and its corporate seal to be hereunto affixed, 
and Cooter has hereunto set his hand and seal, all on the day and year first 
above set forth. 

[Seal] ReEcore SUPPLY CoRPORATION, 

[s] By J. W. Herscuer, 
President. 

Attest: 

[s] Maurice L. Horner, Jr., 
Secretary. 
PauLt M. Coorsr, 

Paul M. Cooter, doing business under the firm name and style of COOTER 

BROKHRAGE COMPANY. 
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Following the execution of the above memorandum of agreement, 
respondent Paul M. Cooter entered into exclusive franchise agree- 
ments with respondent Recorg Supply Corporation, wholesale grocer 
shareholders, a typical copy of said agreement being as follows: 


MEMORANDUM OF AGREEMENT made and entered into this ____-_____ 
AVI ORAM Ant SL A. D., 1989, by and between PAUL M. COOTER, of the city of 
Chicago, county of Cook and State of Illinois, doing business under the firm name 
and style of Cooter Brokerage Company (hereinafter for convenience termed 
(“Cooter”), party of the first part, and __________ (hereinafter for convenience 
termed the “Wholesaler’’), party of the second part ; 

WITNESSETH ; That, 

WHERBAS, Recorg Supply Corporation, a __________ corporation (herein- 
after for convenience termed (‘‘Recorg’’), has represented and warranted to 
Cooter that it is the owner and holder of certain trade-marks, insignia, brands, 
labels and designs, more particularly described as “MOON ROSE Brand,” 
“MICKY Brand Dog Food,” “RIXEY Dog Food,” “NU DRAIN,” “NU BOWL,” 
“NU CLOZ,” “WASHRITE,’ “NU CREST Brand,” “BEL DINE Brand,” 
“STRATFORD Shaving Cream and Tooth Paste.” 

WHERHAS, Cooter, by agreement dated January ___-______ , 1939, made and 
entered into with Recorg, did become the holder, for a term of five (5) years 
(with an option to renew said agreement for a like term) of the exclusive right 
and privilege to use, develop and promote the distribution of all products, goods, 
wares or merchandise the subject of said trade-marks, insignia, brands, labels 
and designs or identified thereby, and further did become the holder of the exclu- 
sive right and privilege to use, develop the use of and advertise said trade-marks, 
insignia, brands, labels and designs, during the term of said agreement: 

NOW, THEREFORH, for and in consideration of the sum of One Dollar 
($1.00) to Cooter by Wholesaler paid in hand, receipt whereof is hereby ac- 
knowledged, and of the further consideration of the premises and the covenants 
hereinafter contained, the parties hereto do mutually agree as follows: 

1. Wholesaler is hereby designated as the sole and exclusive distributor for 
Cooter of the goods, wares and merchandise bearing the several trade-marks, 
insignia, brands, labels and designs hereinabove set forth, for a period of ten 
(10) years from the date hereof, in the following described territory. 

2. Cooter agrees that no goods, wares or merchandise bearing such trade- 
marks, insignia, brands, labels and designs will be sold by or through Cooter, or 
with his consent, for distribution or otherwise, in the above described territory, 
to any person or corporation other than Wholesaler. 

83. Wholesaler agrees that all goods, wares and merchandise sold by Whole- 
saler bearing said trade-marks, insignia, brands, labels and designs shall be 
purchased by Wholesaler from or through Cooter, or with Cooter’s approval and 
consent, and further agrees to purchase from or through Cooter, or with his 
approval and consent, all such trade-marks, insignia, brands, labels and designs. 

4. Wholesaler agrees actively to promote the sale and distribution of the 
goods, wares and merchandise bearing said trade-marks, insignia, brands, labels 
and designs. 

5. In the event that Wholesaler, its successors or assigns, disposes of its 
stock in Recorg Supply Corporation, adopts a program of liquidation, ceases 
doing business or, upon its insolvency, there is appointed a receiver for, or there 
is filed a petition in bankruptcy, whether voluntary or involuntary, against Whole- 


568 FEDERAL TRADE COMMISSION DECISIONS 


Findings 48 F. T.C. 


saler, or in any of said events, Cooter may terminate this Agreement and all of 
his rights or duties hereunder upon the giving of five (5) days prior notice in 
writing to Wholesaler, its successors or assigns. Such notice of termination 
shall be deemed to be sufficiently given if deposited in the United States regis- 
tered mail, postage prepaid, addressed to the — known address of Wholesaler, 
its successors or assigns. 

IN WITNESS WHEREOF, the parties hereto have caused this instrument to 
be executed under seal all on the day and year first above set forth. 


Paul M..Cooter, doing business under the firm name and style of COOTER 
BROKERAGE COMPANY. 


_ Attest: 


Secretary. 

Under lease arrangements similar to the agreement of January 25, 
1939, with respondent Recorg Supply Corporation, respondent Paul 
M. Cooter also obtained from respondent Recorg Supply Corporation 
and others the following controlled, private or buyers’ labels or 
brands: 

“Jonquil” leased May 4, 1939, by respondent Recorg Supply Cor- 
poration from its shareholder Morey Mercantile Company, Denver, 
Colorado, for the sum of $5,000.00 and for the same consideration 
leased May 8, 1939, by respondent Recorg Supply Corporation to re- 
spondent Paul M. Cooter. 

“Fleetwood” leased November 7, 1939, by respondent Recorg Sup- 
ply Corporation, from its shareholder King, Dobbs & Company, Chat- 
tanooga, Tennessee, for the nominal sum of $1.00 and for the same 
consideration leased November 25, 1939, by respondent Recorg Supply 
Corporation to respondent Paul M. Cooter. 

“Nu-Clene” leased October 25, 1989, by respondent Recorg Supply 
Corporation, from its shareholder Reis & Co., Inc., Ft. Wayne, 
Indiana, for the nominal sum of $1.00 and for the same poneidcearea 
leased December 9, 1939, by respondent Recorg Supply Corporation 
to respondent Paul M. Cooter. 

“Nu-Lye” leased March 10, 1941, for the nominal sum of $1.00 by 
respondent Recorg Supply Corporation to respondent Paul M. Cooter. 

“Meal 'Time” leased March 10, 1941, for the nominal sum of $1.00 
by respondent Recorg Supply Corporation to respondent Paul M. 
Cooter. 

“Aunt Magda” leased December 15, 1941, for the nominal sum of 
$1.00 by respondent Recorg Supply Corporation to respondent Paul 
M. Cooter. 

“Happy Host” leased October 13, 1942, for the nominal sum of $1.00 
by Preferred Foods, Inc., to respondent Paul M. Cooter. 
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“Angel Food,” “E-Z-Kreem,” “Ful-E-Ripe,” “Washwell,” Lady 
Louise,” and 16 others leased March 1, 1942, for the nominal sum of 
$1.00 by Selected Products, Inc., an Illinois corporation, to respondent 
Paul M. Cooter. Mr. T. G. Harrison, president of Selected Products, 
Inc., is the president of Winston & Newell Company, Minneapolis, 
Minnesota, a member appearing on respondent Paul M. Cooter’s group 
customer list. Respondent Paul M. Cooter’s lease with Selected Prod- 
ucts, Inc., required respondent’s payment for the advertising and pro- 
motion of the merchandise thereunder. Respondent Paul M. Cooter 
on May 1, 1942, for the nominal sum of $1.00, under similar provisions, 
as hereinbefore set out, franchised Winston & Newell Company for 
exclusive distribution of said merchandise in specified States. 

Pursuant to the foregoing lease arrangements, respondent Paul M. 
Cooter entered into advertising authorizations with each of the leas- 
ing Wholesalers whereunder a substantial portion of the commissions, 
brokerage, or other compensation, allowances or discounts in lieu 
thereof, received and accepted from sellers by respondent Paul M. 
Cooter on such wholesaler’s purchases of the merchandise named in 
said lease arrangements, was returned to each wholesaler in the form 
of payments by respondent Paul M. Cooter for such wholesaler’s ad- 
vertising and promotional activities in connection with said mer- 
chandise. Such payments were made until October 1, 1945, on which 
date they were discontinued, but most of the wholesalers are still 
buyers of merchandise packed under labels owned or controlled either 
by respondent Paul M. Cooter, by the seller or by the buyer, and on 
such transactions respondent Paul M. Cooter continues to receive 
brokerage payments from the sellers. 

Par. 6. Respondent Paul M. Cooter, individually and doing busi- 
ness under the firm names and styles of The Cooter Company and 
Mart Sales Company, on the dates and for the considerations shown, 
acquired and now owns or controls the following private or buyers’ 
labels or brands: 

By assignment dated March 18, 1944, respondent Recorg Supply 
Corporation, for the sum of $7,500, transferred to respondent Paul 
M. Cooter, doing business as The Cooter Company, the trade-marks 
“MOON ROSE,” “NU-CREST,” “BEL-DINE,” “JONQUIL,” 
“WASHRITE,” “NU-LYE,” “NU-BOWL,” “NU-CLOZ,” “NU- 
DRAIN,” and “MICKY.” 

By assignment dated March 13, 1944, respondent Recorg Supply 
Corporation, for the nominal sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as The Cooter Company, the label 


“MOON ROSE.” 
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By assignment dated March 13, 1944, respondent Recorg Supply 
Corporation, for the nominal sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as The Cooter Company, the trade- 
marks “MEALTIME” and “AUNT MAGDA.” 

By assignment dated April 24, 1944, respondent Recorg Supply 
Corporation, for the nominal sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as The Cooter Company, the trade- 
mark “NU-CUP.” 

By assignment dated April 6, 1944, Selected Products, Inc., an 
Illinois corporation, for the sum of $1.00, transferred to respondent 
Paul M. Cooter, doing business as Mart Sales Company, the trade- 
mark “ANGEL FOOD.” 

By assignment dated April 6, 1944, Selected Products, Inc., for the 
nominal sum of $1.00, transferred to respondent Paul M. Cooter, do- 
ing business as Mart Sales Company, the trade-mark “E-Z-KREEM.” 

By assignment dated April 6, 1944, Selected Products Company, 
Inc., for the sum of $1.00, transferred to respondent Paul M. Cooter, 
doing business as Mart Sales Company, the trade-mark “Ful-E-Ripe.” 

By assignment dated April 6, 1944, Selected Products Company, 
Inc., for the nominal sum of $1.00, transferred to respondent Paul M. 
Cooter, doing business as Mart Sales Company, the trade-mark “LADY 
LOUISE” subject to the agreement dated December 21, 1942, between 
Procter & Gamble Distributing Company and the said Selected Prod- 
ucts Company, Inc. 

By assignment dated April 6, 1944, Selected Products Company, 
Inc., for the nominal sum of $1.00, transferred to respondent Paul M. 
Cooter, doing business as Mart Sales Company,’ the trade-mark 
“WASH WELL” subject to the agreement dated December 21, 1942, 
between Procter & Gamble Distributing Company and the said Se- 
lected Products Company, Inc. Relinquishment of the ownership of 
the trade-marks “LADY LOUISE” and “WASH WELL” was not 
made by the Procter & Gamble Distributing Company. 

By assignment dated February 11 and February 17, 1944, John N. 
Adler, Chicago, Illinois, and Grocers Service Corporation, Chicago, 
Illinois, for the nominal sum of $1.00, transferred to respondent Paul 
M. Cooter the label and trade-mark “HAPPY HOST.” 

Following the assignments hereinabove set out, respondent Paul M. 
Cooter entered into further agreements with respondent Recorg Sup- 
ply Corporation wholesale grocer shareholders, a typical copy of said 


agreements being as follows: 
AGREEMENT 


THIS AGREEMENT, made and entered into this __________ ay; Of =e 
1944, by and between PAUL M. COOTER, of Chicago, Illinois, doing business under 
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the firm name and style of “THE COOTER COMPANY” (hereinafter called 
BEGOTCrA)s Ald (ee ee Slee ee ee (hereinafter called the “Wholesaler’’), 

WITNESSETH: That 

WHERDAS, Cooter, by an agreement made and entered into with Recorg 
Supply Corporation, a Delaware corporation, on the 13th day of March, 1944, 
purchased from said Company all of its right, title and interest in and to certain 
trade-marks and brands, more fully set forth in Exhibit “A” attached hereto 
and made a part hereof (hereinafter referred to as “brands” ) ; and 

WHERBAS, the Wholesaler desires to secure from Cooter an exclusive license 
and right to use said brands in the hereinafter designated States of the United 
States ; 

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) to 
Cooter by the Wholesaler in hand paid, receipt of which is hereby acknowledged, 
and in further consideration of the mutual covenants and agreements of the 
parties hereto, it is agreed: 

1. Cooter does hereby give and grant to the Wholesaler an exclusive license 
and right to use the brands in the sale of merchandise in the territory described as: 


for such period, and only so long as the Wholesaler during each twelve-month 
period, beginning with the first day of the month next succeeding the date of this 
contract, purchases a minimum volume of merchandise under said brands, in 
the amounts as enumerated opposite each brand on Exhibit “A.” In the event 
that the Wholesaler in any such twelve-month period shall fail to purchase the 
minimum volume of merchandise as set forth in Exhibit “A,” the Wholesaler 
shall, without any action to be taken by either the Wholesaler or Cooter, forfeit 
his right to a continuation of the exclusive license and right to use that particular 
brand on which the minimum yolume of purchases has not been attained. 

2. The Wholesaler agrees that all goods, wares and merchandise sold by the 
Wholesaler bearing said brands, insofar as said products are listed on Exhibit 
“A,” shall be purchased by the Wholesaler through Cooter, and not otherwise, 
except with Cooter’s approval and consent. 

3. Cooter agrees that so long as the Wholesaler shall be entitled to the exclu- 
sive license and right to the use of the brands and shall not be in default here- 
under, he will not cause any goods, wares or merchandise bearing such brands to 
be sold by or through Cooter, or with his consent, to any distributor in the above 
described territory, other than to the Wholesaler. 

4. While Cooter represents that to his best knowledge and belief, full and 
complete ownership of the trade-mark and copyright registrations underlying 
the brands was vested in Recorg Supply Corporation at the time of the transfer 
of such brands to Cooter, Cooter does not, by this agreement, guarantee or warrant 
his title to such brands, and agrees to defend the use of such brands by the 
Wholesaler only to the extent of any acts or doings by Cooter that would affect 
his ownership of the trade-mark or copyright registrations. 

5. Upon the execution hereof, this contract shall supersede and cancel license 
contract dated Bee seseee se da yohie = a Beers 19____, between Wholesaler 
and Paul M. Cooter, doing business as Cooter Brokerage Company, and also can- 
cels and supersedes license agreement dated -_______-__- Gay Olea ee ee 
19____, entered into between Wholesaler and Recorg Supply Corporation, and 
such contracts and agreements are hereby terminated. 

6. This agreement shall be binding upon the Wholesaler, its successors and 
assigns, and likewise binding upon Cooter, his heirs and representatives. 
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IN WITNESS WHEREOF, the parties hereto have caused this instrument fo 
be executed on the day and year first above set forth. 


Paul M. Cooter, doing business under the firm name and style of The Cooter 
Company. 


[Corporate seal] 


Attest: 


* * *« THIS CONTRACT NULL AND VOID UNLESS ONE COPY Is 

SIGNED BY WHOLESALER AND RETURNED TO COOTER WITHIN 20 
DAYS FROM DATE HEREOF. 
Exhibit A attached to and made a part of said lease agreement varied 
with each leasing wholesaler, depending upon the number of brands 
sponsored by said wholesaler and the minimum acceptable volume 
purchase requirements set by respondent Paul M. Cooter for each 
brand ranging from $250.00 to $25,000.00 annually. 

Under date of May 6, 1944, respondent Paul M. Cooter also entered 
into lease agreements with Winston & Newell Company, Minneapolis, 
Minnesota, under which, for the nominal sum of $1.00, said company 
was allotted certain territories for the exclusive distribution of mer- 
chandise under or bearing the “Happy Host,” “Angel Food,” “Ful-E- 
Ripe,” “E-Z-Kreem,” “Washwell” and “Lady Louise” labels or brands 
with total minimum annual volume purchase requirements for all said 
labels or brands set by respondent Paul M. Cooter at the sum of 
$46,500.00. 

Pursuant to the foregoing lease arrangements, respondent Paul M. 
Cooter entered into advertising authorizations with or for each of the 
leasing wholesalers whereunder a substantial portion of the commis- 
sions, brokerage, or other compensation, allowances or discounts in 
lieu thereof, received and accepted from sellers by respondent Paul 
M. Cooter on such wholesaler’s purchases of the merchandise named 
in said lease arrangements, was returned to or expended for each 
wholesaler in the form of payments by respondent Paul M. Cooter for 
advertising and promotional activities by or for such wholesaler in 
connection with said merchandise. Such payments were made until 
October 1, 1945, on which date they were discontinued, but most of the 
wholesalers are still buyers of merchandise packed under labels owned 
or controlled either by respondent Paul M. Cooter, by the seller or by 
the buyer, and on such transactions Paul M. Cooter continues to re- 
ceive brokerage payments from the sellers. 
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Par. 7. Respondent Paul M. Cooter, doing business as hereinbefore 
described, under the firm name and style of The Cooter Company, 
presently operates what he terms “The Cooter Plan,” and in so doing 
business, distributes illustrated advertising brochures, which, among 
other things, state as follows: 


The Cooter Brokerage plan is a nation-wide service for wholesale food 
distributors. It includes: 

1. Brokerage Service. 

2. Market Information. 

3. Advertising Counsel. 


. Merchandising Assistance. 


4 
5. Controlled Brands. 


1. Brokerage Service: 
Offices in Chicago and San Francisco. Coast to coast coverage offers 
advantages to manufacturers and wholesalers obtainable in no other way. 
Cooter customers have combined staff of over 900 salesmen Serving more than 
85,000 retail outlets. 
To the Manufacturer it Means: 
Low selling cost. 
Wider market for his goods. 
Established outlet for disposal of substantial quantities of merchandise 
without danger of market demoralization. 
To the Wholesaler it Means: 
Wider selection of offerings and products. 
Time saved in executing purchases. 
Assurance of trading with reliable packers and manufacturers. 
Details of purchases made through Cooter not revealed to competitors. 
Cooter’s office is as close as the phone on your desk. Orders may be 
phoned or wired in at Cooter’s expense. 
2. Market Information: 
Up-to-the-minute reports on three fundamentals are necessary to insure a 
profitable pricing and supply program: 
1. Crop conditions. 
2. Price structure. 
3. Available supply. 
Cooter gives its customers all three of these completely and quickly through 
Weekly Market Letter containing latest summary of market conditions 
secured primarily by wire and phone. Daily Postings announcing new items, 
price changes, and data on available quantities. Cooter’s nation-wide 
coverage gives it unequalled opportunity for a correct weighing of all 
the factors affecting market conditions. Their long experience in markets 
from coast to coast enables them to interpret local situations and allow for 
any peculiarities in a particular market. Such information is most 
valuable to both buyer and seller. 
3. Advertising Counsel: 
Long recognizing the principle that successful retail operation is of vital 
interest to both the manufacturer and wholesaler, THH COOTER PLAN 
is designed to follow the merchandise through from the manufacturer to 
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the consumer. The program developed to efficiently perform this function 
includes the following features: 
Retailer Store Posters. 
Mat Service to give added effectiveness to newspaper advertising. 
Cooperative assistance in the preparation of handbills, radio copy, 
newspaper ads and general programs. 
The above services are available at nominal costs. 
4. The Grocer’s Digest : 
—a Cooter publication, is primarily a retailer’s magazine. Mailed each 
month to more than 10,000 retail customers of wholesalers operating under 
The Cooter Plan. It is a medium to aid manufacturers in acquainting re- 
tailers with their wares. Each month the experiences of successful food 
operators are reported in its pages. Great care is exercised in preparing and 
editing each article to make it concise—useful—complete. All departments 
of the food industry are covered. Special emphasis is given to store modern- 
ization and low cost operations. 
Cooter is constantly on the alert for plans and ideas to profitably increase 
the distribution and consumption of grocery products. ’ 
5. Controlled Brands: 
Said advertising brochures set out the following Cooter Brands: 


E-Z Kreem (Shortening) 
Aunt Magda (Shortening) 
Meal Time (Corn Starch) 
Bel-Dine (All Items) 

Moon Rose (All Items) 
Nu-Crest (All Items) 

Jonquil (Canned Fruits and 


Nu-Bowl (Bowl Cleaner) 
Nu-Drain (Drain Opener) 
Nu-Cloz (Bleach) 
Nu-Cup (Coffee) 

Nu-Lye (Lye) 

Micky (Dog lood) 
Washrite (Svap) 


Vegetables) 
Happy Host (All Food Items 
Except Coffee, Tea & Spices) 


With regard to the foregoing Cooter Brands said advertising bro- 
chures also state: 


The value of selling merchandise under buyer’s label has long been recognized. 
All of the benefits resulting from promoting buyer’s labels are retained under 
THE COOTER PLAN, together with the following additional advantages: 

Exclusive sales franchise rights to customers covering their respective terri- 
tory affording them the opportunity to promote brands now enjoying national 
distribution. 

Wide selection of brands from which to choose. 

Cooter carries label stock, relieving wholesaler of burdensome investment. 
Cooter creates consumer demand for its brands through advertising and other 
promotion programs. Cooter labels are attractively designed and act as silent 
salesmen on counter or shelf. 

Definite standard of quality is maintained for each brand. 

Franchises still available in a limited number of markets. 

Insurance protection for wholesaler and retailer against any claim for damage 
account bodily injuries, illness or death resulting from the consumption of mer- 
chandise sold under Cooter Brands. 
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In carrying on his business as aforesaid, respondent Paul M. Cooter 
also addresses letters of solicitation to sellers applying for said sellers’ 
accounts on a brokerage basis, and as a means of persuading the sellers’ 
acceptance of respondent’s application, he attaches or encloses in said 
letters, for the sellers’ consideration, a group list of wholesaler grocers 
stated by respondent to be his customers. The attached or enclosed 
list, currently entitled “Customers on Daily Mailing List,” while not 
inclusive of all the respondent’s customers, discloses some 200 whole- 
sale grocer concerns, branches and affiliates, located and doing business 
in 35 States. Respondent Paul M. Cooter’s current letters of applica- 
tion to sellers, among other things, ask to offer the sellers’ merchandise 
on a brokerage basis to respondent Paul M. Cooter’s select. group of 
wholesaler grocer customers located in various States throughout the 
United States as appearing on the attached or enclosed list. The 
seller is advised that respondent’s said customers are contacted daily 
by mail, telephone or wire communication and also through means of 
periodic visits by respondent’s visiting representatives and by general 
customer meetings. The seller is also assured that respondent is con- 
fident that use of the respondent’s organization will greatly aid the 
distribution of the seller’s products. The seller is further informed 
of respondent’s controlled, private or buyers’ labels or brands and is 
requested to inform the respondent as to whether the seller is willing 
to sell its merchandise under or bearing respondent’s said labels or 
brands, and, if so, what label allowance the seller will accord the re- 
spondent where respondent’s said labels or brands are substituted for 
those of the seller on the seller’s said merchandise. 

It is the practice of respondent Paul M. Cooter, in doing business 
as hereinbefore described, upon the request of his wholesale grocer 
customers, and otherwise, to contact sellers named by said customers 
and also to canvass the seller market on the customers’ behalf, in 
an effort to secure the merchandise of the sellers or the merchandise 
of other sellers of a quality or at a price meeting or bettering those 
offered respondent’s said customers, or the competitors of such cus- 
tomers, by brokers acting for the named sellers or for other sellers. 

In addition to employing sub-brokers and furnishing to his whole- 
sale grocer customers the purchasing, merchandising and other serv- 
ices and (formerly) providing such customers with the advertising 
expenditures described in paragraphs preceding, respondent Paul 
M. Cooter also employs missionary or field men to contact affiliated 
retail grocer groups for and on behalf of said respondent’s wholesale 
grocer customers. Such missionary or field men are recommended 
for employment to respondent Paul M. Cooter by the wholesale grocer 
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customers in whose territory they are to be employed and when so 
employed and paid by respondent Paul M. Cooter said missionary 
or field men are engaged in the promotion and sale to the retail 
grocer concerns affiliated with respondent’s wholesale grocer cus- 
tomers of merchandise under or bearing the private or buyers’ labels 
or brands owned or controlled by respondent Paul M. Cooter and 
sponsored by respondent’s said wholesale grocer customers. The 
relationship existing between respondent Paul M. Cooter and his 
wholesale grocer customers is further illustrated by the fact that prior 
to September 2, 1943, said respondent Paul M. Cooter paid the travel- 
ing and hotel expenses of said customers from their respective places 
of business for individual and group business meetings of such°cus- 
tomers with respondent Paul M. Cooter and his organization in 
Chicago, Illinois, and San Francisco, California. Most of these 
wholesalers are still buyers of merchandise packed under labels owned 
or controlled either by respondent Paul M. Cooter, by the seller or 
by the buyer, and on such transactions respondent Paul M. Cooter 
continues to receive brokerage payments from the sellers. 

Respondent Paul M. Cooter, doing business as hereinbefore de- 
scribed, upon occasion has also purchased merchandise from sellers 
for said individual respondent’s own account. Prior to July 3, 1940, 
respondent Paul M. Cooter, doing business as hereinbefore described, 
was a Shareholder, director and the president of Ridenour Baker 
Mercantile Company, a wholesale grocery concern of Oklahoma 
City, Oklahoma, which said concern was a shareholder in Merchants 
Service Corporation and in respondent Recorg Supply Corporation, 
and which concern was a customer of said respondent Paul M. Cooter. 

Par. 8. Respondent Paul M. Cooter, doing business as herein de- 
scribed, on said individual respondent’s own account and on merchan- 
cise purchase orders originated by respondent for or received from 
respondent’s wholesale grocer customers located throughout the 
various States of the United States, has transmitted or caused to be 
transmitted to sellers located in States other than and including the 
State or States in which said respondent and his said customers were 
located, purchase orders pursuant to which said sellers have sold and 
shipped and transported, or caused to be shipped and transported, 
merchandise from the State or States wherein located, into and 
through the various States of the United States to purchasers thereof 
in the State or States of their respective locations. 

In such transactions and in other and similar transactions wherein 
merchandise purchase orders were transmitted directly by the whole- 
sale grocer customers of respondent Paul M. Cooter to the sellers, 
respondent Paul M. Cooter has received and accepted commissions, 
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brokerage or other compensation, allowances or discounts in lieu 
thereof, from the sellers in said transactions. 

On merchandise purchase orders originated by respondent Recorg 
Supply Corporation for or received from respondent Recorg Supply 
Corporation wholesale grocer shareholders, respondent Paul M. Cooter 
or respondent Paul M. Cooter’s wholesale grocer customers, respond- 
ent Recorg Supply Corporation, doing business as hereinbefore set 
out, has transmitted or caused to be transmitted to sellers located in 
States other than and including the State or States in which respond- 
ent Recorg Supply Corporation, respondent Recorg Supply Corpora- 
tion’s wholesale grocer shareholders, respondent Paul M. Cooter and 
respondent Paul M. Cooter’s wholesale grocer customers were located, 
purchase orders pursuant to which said sellers have sold and shipped 
and transported, or caused to be shipped and transported, merchandise 
from the State or States wherein located, into and through the various 
States of the United States, to the purchasers thereof in the State or 
States of their respective locations. 

In such transactions and in other and similar transactions occurring 
prior to about March 13, 1944, wherein merchandise purchase orders 
were transmitted directly by respondent Recorg Supply Corporation 
wholesale grocer shareholders to the sellers, respondent Recorg Supply 
Corporation received and accepted commissions, brokerage or other 
compensation, allowances or discounts in lieu thereof, from the sellers 
in said transactions. 

Par. 9. In the receipt and acceptance from sellers directly, and (prior 
to about September 22, 1943) through and by means of respondent 
Recorg Supply Corporation indirectly, of commissions, brokerage, 
or other compensation, allowances or discounts in leu thereof, on 
purchases from sellers by respondent Paul M. Cooter, the former 
wholesale grocer shareholders of the since dissolved Merchants Serv- 
ice Corporation, respondent Recorg Supply Corporation and said re- 
spondent corporation’s wholesale grocer shareholders, the wholesale 
grocer shareholders of Volunteer Stores, Inc. of America, and the 
wholesale grocer customers of respondent Paul M. Cooter, of mer- 
chandise in the manner and under the circumstances hereinbefore set 
forth and described, respondent Paul M. Cooter acted in such trans- 
actions other than as an agent, representative or intermediary therein, 
acting in fact for or in behalf or subject to the direct or indirect con- 
trol of the sellers of said merchandise. 

In such transactions said respondent Paul M. Cooter acted in fact 
for and in behalf of himself, the former wholesale grocer shareholders 
of the since dissolved Merchants Service Corporation, respondent 
Recorg Supply Corporation and said respondent corporation’s whole- 
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sale grocer shareholders, the wholesale grocer shareholders of Volun- 
teer Stores, Inc. of America, and the wholesale grocer customers of 
respondent Paul M. Cooter, and, contrary to said respondent’s conten- 
tions, no services were rendered to the sellers by him in connection 
with the sale of said merchandise except for such incidental services in 
the form of benefits as may have accrued to the sellers in not having 
to seek other outlets for merchandise sold through said respondent. 

In the receipt and acceptance from sellers of commissions, broker- 
age, or other compensation, allowances or discounts in lieu thereof, on 
purchases from sellers by respondent Recorg Supply Corporation, re- 
spondent Recorg Supply Corporation wholesale grocer shareholders, 
respondent Paul M. Cooter and the wholesale grocer customers of 
respondent Paul M. Cooter, of merchandise in the manner and under 
the circumstances hereinbefore set forth and described, respondent 
Recorg Supply Corporation acted in such transactions other than as 
an agent, representative or intermediary therein, acting in fact for 
or in behalf, or subject to the direct or indirect control, of the sellers 
of said merchandise. 

In such transactions said respondent Recorg Supply Corporation 
and its officers and directors acted in fact for and in behalf of them- 
selves, respondent Recorg Supply Corporation wholesale grocer share- 
holders, respondent Paul M. Cooter and the wholesale grocer custom- 
ers of respondent Paul M. Cooter, and no services were rendered 
to the sellers by the said respondent Recorg Supply Corporation and 
its officers and directors in connection with the sale of said merchandise. 


CONCLUSION 


The receipt and acceptance by respondent Paul M. Cooter and by 
respondent Recorg Supply Corporation and its officers and directors 
of the above described commissions, brokerage or other compensation, 
and allowances or discounts in lieu thereof, in the manner and under 
the circumstances described, constitute violations of sub-section (c) of 
Section 2 of the Clayton Act as amended by the Robinson-Patman 
Act, approved June 19, 1936. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ sub- 
stitute answers, a stipulation as to testimony entered into by and 
between counsel in support of the complaint and respondent Paul M. 
Cooter, briefs, oral argument and reargument of opposing counsel, 
said substitute answers admitting, with certain exceptions, all of 
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the material allegations of fact set forth in the complaint and provid- 
ing in part that the Commission may, without the holding of hearings, 
the taking of testimony, the adduction of other evidence, and with- 
out intervening procedure, hear this matter upon the complaint, the 
substitute answers, the stipulation and briefs and oral argument of 
opposing counsel, and proceed to make and enter its findings as to 
the facts, including inferences and conclusions based thereon, and 
enter its order disposing of this proceeding; and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of subsection (c) of Sec- 
tion 2 of the Clayton Act, as amended by the Robinson-Patman Act 
(U.S. C. Title 15, Sec. 13) : 

It is ordered, That respondent Paul M. Cooter, and his agents, 
representatives and employees, directly or through any corporate 
or other device, in or in connection with the purchase of grocery prod- 
ucts or other commodities in commerce, as “commerce” is defined in 
the Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon any purchase for 
the account of said respondent Paul M. Cooter or in connection with 
any purchase wherein said respondent acts in fact for or in behalf 
or subject to the direct or indirect control of any party to the trans- 
action other than the seller; and from transmitting, paying or grant- 
ing, directly or indirectly, in the form of money or credits or in the 
form of services or benefits provided or furnished, to any buyer or to 
respondent Recorg Supply Corporation, any commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, 
received on purchases for such buyer’s account. 

It is further ordered, That respondent Recorg Supply Corpora- 
tion, its officers and directors, J. W. Herscher, Wm. H. Tyler, Neil 
A. McKay, L. H. Joannes, Max A. Kuehn, H. L. Miller, R. B. Wiltsee 
and Jas. A. Scowcroft, and their agents, representatives and em- 
ployees, directly or through any corporate or other device, in or in con- 
nection with the purchase of grocery products or other commodities 
in commerce, as “commerce” is defined in the Clayton Act, do forth- 
with cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller or 
from respondent Paul M. Cooter, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in lieu 
thereof, upon any purchase for the account of respondent Paul M. 
Cooter, respondent Recorg Supply Corporation, or any stockholder of 
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respondent Recorg Supply Corporation, or upon any purchase nego- 
tiated by or through said respondent Recorg Supply Corporation. 
It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth im) detail the manner and form in 
which they have complied with this order. 
Commissioner Mason not concurring. 
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COME LAINT, FINDINGS, ORDER AND COMMISSION AND DISSENTING OPINIONS 
IN*REGARD TO THE ALLEGED VIOLATION OF SUBSEC. (C) AND SUBSEC. (D) 
OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY 
AN ACT APPROVED JUNE 19, 1936 


Docket 5482. Complaint, Feb. 7, 1947—Decision, Dec. 13, 1951 


The Commission is informed of no law or public policy which gives to businessmen 
of any class or size immunity from the requirements of the law, or which 
condones discriminatory practices in conflict with statutory provisions, as 
imvolved in the question of possible economic injury to a large number of 
independent retail grocers, members of a cooperative buying agency, through 
the ordered discontinuance of certain unlawful discriminatory payments. 
The law applies to the chains, to groups of independent grocers who operate 
together, and to any single grocer, large or small, who may engage in un- 
lawful practices, and the Commission is without authority to exclude from 
its operation the practices of any individuals or groups who may seek or 
obtain advantages over their competitors by unlawful means. 

As regards operations under a contract which was challenged under the provi- 
sions of subsecs. 2 (c) and 2 (d) of the Clayton Act and which involved 
payment of a lump sum to a cooperative corporate purchasing agency for 
two types of activities, namely, (1) activities directed to inducing its mem- 
bers to purchase and stock the products of the contractor, and (2) others 
having to do with advertising and promotional services to facilitate the 
resale of the contractor’s products to the consuming public, said activities 
were of a distinctively different character and involved important differences 
in their competitive and legal effects, in that the advertising and promo- 
tional services were to stimulate the resale of said contractor’s products 
to-censumers after the products reached the retailer’s store, had nothing 
to do with brokerage or with “the prerogatives of the broker class,” and did 
not involve violation of subsection 2 (c). 

As concerns the expression of an opinion or the giving by an individual member 
of the staff or the Commission of advice which proves to be in conflict with 
the Commission’s own determination, the Commission would be unfaithful 
to its public trust if it should consider that its hands are tied in any sense 
thereby. 

The responsibility of decision is upon the Commission alone, and its decisions can 
be reached only by majority action and in proper circumstances, and, even 
in such cases, may be altered to avoid injustice or to protect the public in- 
terest, since “it must not be forgotten that the Commission is not a private 
party, but a body charged with the protection of the public interest; and it 
is unthinkable that the public interest should be allowed to suffer as a result 
of inadvertence or mistake on the part of the Commission or its counsel 
where this can be avoided.” 

Where a corporation which was engaged in the sale and distribution of frozen 
foods and frozen dog food to retail stores in the District of Columbia and 
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adjacent areas of Virginia and Maryland, and had entered into a contract 
with a nonprofit corporate purchasing agent for its 275 retail grocer 
members, whereby it undertook to pay said agent four percent on each 
year’s sales of its said agent’s members, or, if greater, a specified lump sum ; 
to sell the member stores at prices no higher than charged other similar 
retail outlets; and, in case of shortage, to prorate supplies; and said 
purchasing agent—which maintained a central warehouse, bought in large 
quantities and resold to its members at cost plus a mark-up of five or 
six percent to cover estimated costs of warehousing, overhead and distribu- 
tion, assessed monthly dues on each member to cover contingent or unexpected 
expenses, and, at the end of the year, distributed any surplus to the members 
in proportion to their purchases from it—agreed, among other things, to 
aid in promoting the sale of said products to its members; to include, in 
its own advertising, at least one of said frozen food items, each week, 
at the other’s expense; and not to sponsor or advertise any competitive 
brands of frosted food items ; 

FoHowing a new contract with said agent whereby, in consideration of the 
payment of an annual lump sum by it to said purchasing agent, latter 
undertook to promote and increase purchases by its owner members from 
said seller, through furnishing the latter with the list of its members, 
advising as to the brands of frosted food each member carried, advising 
when a member decided to put in a line of frosted foods, keeping. the 
list current, and bulletinizing its members once each week with information 
about and urging the purchase of said seller’s merchandise— 

(a) Made payments to said agent or buyers’ intermediary, acting for and in 
their behalf and under their direct and indirect control, in the nature of a 
commission or brokerage, with the purpose and effect of increasing, or 
preventing decrease of, purchases by the buyers from the paying seller; 
and 

Where said purchasing cooperative, pursuant to said contract, under which the 
individual members were free to and did buy other brands than said 
seller’s— 

(b) Received and accepted, as such intermediary, payments in consideration 
of services which were in the nature of a broker’s functions and the benefits 
of which, insofar as distributed as refunds or rebates, inured to the benefit 
of the members generally, including both those who purchased the products 
of said seller and the 40 per cent who did not: 

Held, That the paying and granting of the aforesaid commissions, or fees or 
allowances, by said seller to said buyers’ agent and intermediary, and their 
receipt and acceptance by said agent and intermediary, under the cir- 
cumstances set forth, were in violation of subsection 2 (c) of the Clayton 
Act as amended ; and 

Where said seller, which sold five to seven percent of its products to four chain 
store concerns, twelve per cent to more than one-half of the 275 member 
stores of said cooperative and the remainder to one other cooperative 
and to 3800 to 350 independently owned and operated grocery stores, who 
were engaged in competition with one another and with other customers 
of said seller in the resale of said seller’s frosted foods : 

In further carrying out said contract whereby said cooperative also undertook, 
in consideration of said lump sum payment, to assist in displaying to good 
advantage said frozen food items; in posting streamers furnished by said 
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seller to the members of said cooperative; and to set aside a specified 
space in its regular local newspaper advertisements for the advertisement, at 
said seller’s expense, of its frozen food item; and under which said seller 
was free to enter into similar contracts with other customers on the same 
or proportionally equal terms, and did discuss tentatively with said chain 
stores and the other cooperative customer the possibility of granting them a 
promotional allowance or payment— 

(c) Regardless of whether similar payments were actually offered to said chain 
stores and said other cooperative, contracted to and did pay for the benefit of 
customer members of said cooperative, substantial sums of money for adver- 
tising and promotional services which were furnished by said purchasing 
agent and intermediary and which facilitated the resale of said seller’s prod- 
ucts by said customers to the consuming public, without making available, 
either through proportional offer, allowance, etc., or general offer to all cus- 
tomers of graduated payments for proportionally graduated services, such 
payments on proportionally equal terms to said independently owned and 
operated stores which competed with said customer members in the resale 
of said seller’s products and constituted, both numerically and by volume, the 
bulk of its customers: 

Held, That the contracting for the payment and the payment of sums of money 
by said seller for the benefit of some favored customers as compensation for 
advertising and promotional services furnished by their agent, in connection 
with the resale of said seller’s food products, without making such payments 
available on proportionally equal terms to said favored customer’s competi- 
tors in the resale of such products, was violative of subsection (d) of Sec. 2 
of the Clayton Act as amended by the Robinson-Patman Act. 


Payments for advertising and promotional services, which are not unlawful per 
se under the provisions of subsec. 2 (d), were found unlawful in the instant 
case because not made available on proportionally equal terms to or for the 
benefit of others engaged in the resale of the seller’s products in competition 
with the members of a cooperative, so that latter received substantial ad- 
vantages over their competitors and there resulted a discrimination specifi- 
cally prohibited by the Act. The Commission, therefore, as respects the 
rights of a cooperative purchasing agency to educate its member owners 
through making available the trained assistance of professional merchan- 
disers and thus put them in the same class with chain stores in selling to 
consumers, did not, in the instant matter, condemn such aids to small 
business as the exclusive prerogative of the broker class. 


With regard to the contention that the contract concerned evidently satisfied the 
Commission because it was in operation with no objection for three years 
between the beginning of the practices and the issuance of complaint, said 
lapse of time represents a situation which too often occurs as a result of 
limited facilities, the general pressure of other work, and the necessity for 
careful consideration and appraisal before determining that corrective ac- 
tion is required. 

As concerns respondent seller’s contention that the two contracts were executed 
by it in good faith to meet a competitive offer, it appearing, among other 
things, that when they were executed frosted foods were in short supply and 
it-had more difficulty in supplying the demand than in making sales; that 
under the Government’s fixed gross margin on frozen food of 19 percent of 
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sales price, seller had a maximum margin of six percent; that the earlier 
long term contract eliminated competition instead of meeting it; that there 
was no evidence that the vague offer of five percent of an unknown sales 
volume, for an unknown time, by an unknown competitor, for unknown sery- 
ices, was a continuing one down to the execution of the later contract; and 
that payments in said second contract were not related to sales volume; 

The Commission concluded that Carpel entered into said contracts more as an 
exclusive bid for long range business than as a defensive act to prevent 
specific loss of sale; and accordingly found that respondent had not re- 
butted the prima facie case made against it by a showing that said contracts 
were entered into by it in good faith to meet a competitive offer by a 
competitor. 

As respects the testimony which, under the trial examiner’s conduct of the 
case, sustained by the Commission, was physically in the transcript without 
becoming legally a part of the formal record; had to do with conferences 
by respondents with the Commission’s attorney who supervised the pre- 
liminary investigation; was the basis of a contention to the effect that 
the respondents acted in conformity with the opinion and advice of said 
attorney and that the Commission accordingly was guilty of some im- 
propriety or immorality in proceeding against said respondents:; and: in 
which connection it appeared, among other things, that said attorney care- 
fully informed respondents that he could give no interpretation or expression 
of opinion which would be binding upon the Commission; that they under- 
stood such limitation upon his authority and were not lulled into any feeling 
that they could act with assurance upon the opinion received; and recog- 
nized that the legality of any practice in which they engaged in connection 
with the contract and its operation could properly be questioned by the 
Commission regardless of the view of any member of its staff: 

The Commission was of the opinion that, regardless of the substance of the 
opinion and the degree of conformance therewith, it was neither legally 
nor morally binding upon it, and that in the matter in question it was un- 
thinkable that violations of the law should be cloaked with any legal or 
moral immunity as the result of a preliminary, informal and carefully 
circumscribed opinion by an attorney on its staff. 


Before M7. Frank Hier, trial examiner. 

Mr. Floyd O. Collins and Mr. Philip R. Layton for the Commission. 

Buckley & Danzansky, of Washington, D. C., for Carpel Frosted 
Foods, Inc., Harry L. Carpel, Albert J. Gageel Nathan Gumenick 
and J anni if, Brawner. 

Whiteford, Hart, Carmody & Wilson, of Washington, D. C., for 
District Grocery Stores, Inc. 


COMPLAINT 


The Federal Trade Commission having reason to believe that 
Carpel Frosted Foods, Inc., a corporation, and Harry L. Carpel, 
Albert J. Carpel, Nathan Gumenick and John L. Brawner, individuals, 
and District Grocery Stores, Inc., a corporation, are now and have 
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been since August 29, 1944, as set forth in Count I hereof, violating 
the provisions of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C. Title 15, Sec. 13), and that Carpel Frosted Foods, Inc., a 
corporation, and Harry L. Carpel, Albert J. Carpel, Nathan Gumenick, 
and John L. Brawner are now and have been since August 29, 1944, 
as set forth in Count IT hereof, violating the provisions of subsection 
(d) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U. S. C. Title 15, Sec. 13), 
hereby issues its complaint in two counts, stating its charges in that 
respect as follows: 


COUNT I 


ParaGrapy 1, Respondent Carpel Frosted Foods, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Delaware, with its home office and principal place of business 
located at 2155 Queens Chapel Road, N. E., Washington, D. C. 

Par. 2. Respondent Harry L. Carpel, whose address is 2155 Queens 
Chapel Road, N. E., Washington, D. C., is an individual and President 
and Director of respondent Carpel Frosted Foods, Inc. 

Respondent Albert J. Carpel, whose address is 2155 Queens Chapel 
Road, N. E., Washington, D. C., is an individual and Secretary and 
Director of respondent Carpel Frosted Foods, Inc. 

Respondent Nathan Gumenick whose address is 2155 Queens Chapel 
Road, N. E., Washington, D. C., is an individual and is Treasurer 
and Director of respondent Carpel Frosted Foods, Inc. 

Respondent John L. Brawner, whose address is 2155 Queens Chapel 
Road, N. E., Washington, D. C., is an individual and is a Director of 
respondent Carpel Frosted Foods, Inc. 

The hereinabove named individual respondents own all the stock 
of the respondent Carpel Frosted Foods, Inc., and promulgate, direct 
and control the transactions, practices and business policies of the 
respondent Carpel Frosted Foods, Inc. 

Par. 8. Respondent Carpel Frosted Foods, Inc., under the super- 
vision and control of the individual respondents named in Paragraph 
Two hereof, is now and has been since before the year 1944, engaged 
in offering for sale, selling and distributing frosted foods, dog foods 
and frozen vegetables to wholesale and retail stores located in the 
several States of the United States and in the District of Columbia. 
Respondent, when sales are made, transports or causes said products 
to be transported from its place of business located in the District of 
Columbia to the purchasers thereof located in the several States of the 
United States and in the District of Columbia. Respondent has at 
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all times herein mentioned carried on a constant course of trade in 
commerce in said products as hereinabove set forth. 

Par. 4. District Grocery Stores, Inc., is a nonprofit sharing cor- 
poration, organized and existing under and by virtue of the laws of the 
State of Delaware, and has its principal office and a warehouse located 
at 304 Fourth Street, N. W., Washington, D. C. The activities and 
operations of said District Grocery Stores, Inc., are under the control 
and direction of its members and the profits derived from the opera- 
tion of the said District Grocery Stores, Inc., are for the benefit of 
its members. 

Some of the functions of said District Grocery Stores, Inc., are to 
buy groceries and other products at wholesale and to resell to its 
members at cost; to enter into contracts with manufacturers, jobbers, 
and wholesalers for the purchase of groceries and other products for 
and on behalf of itself and its members; and to otherwise promote 
and protect the interest of its members. 

The membership of the District Grocery Stores, Inc., 1s composed of 
approximately 263 grocers who own grocery stores located in the 
District of Columbia and the territory adjacent thereto. Said mem- 
bers are engaged in the sale and distribution at retail of groceries 
and other products among which are frosted foods, dog foods, and 
frozen vegetables. In the operation of their respective businesses the 
District Grocery Stores, Inc., and its members are in direct and sub- 
stantial competition with other corporations, firms and partnerships 
located in the District of Columbia and in the territory adjacent 
thereto. 

Par. 5. On the 28th day of August, 1944, the respondent Carpel 
Frosted Foods, Inc., entered into a contract with the District Grocery 
Stores, Inc., in the following words.and figures to-wit: 


CONTRACT 


This AGREEMENT entered into this the 28th day of August 1944 between 
the District Grocery Stores, Inc., a corporation organized and existing under 
the laws of Delaware, herein styled D. G. S. and the Carpel Frosted Foods, Inc., 


a corporation organized and existing under the laws of the State of Delaware, 
herein styled the Company, 


WITNESSETH: 


1. The Company agrees to pay to the D. G. S. four percent on all sales of 
frosted fruits and vegetables and dog foods made to the members of the D. G.S. 
The first payment shall be made one month from the signing of this agreement 
and subsequent payments shall be made on the same date in each month there- 
after during the term of this contract. 

2. The Company agrees to furnish monthly to the D. G. S. copies of invoices 


or other proper evidence of sales of all frosted foods made to members of said 
D.G.S8. 
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3. The Company agrees to deliver frosted foods direct to each store, and at 
prices which shall in no case be in excess of those charged other similar retail 


_ outlets for like commodities. 


4. The Company agrees that in case of extreme shortage of frosted foods all 
D. G. 8S. members shall receive their pro rata share, on the basis of their former 
purchases. 

5. The D. G. S. agrees to furnish the Company with an appropriate letter of 
introduction for each of its salesmen, requesting cooperation from the members 
of said D. G. 8S. 

6. The D. G. 8. agrees to send out by special delivery an introductory letter 
advising the members of the arrangement hereby made and requesting coopera- 
tion from the D. G. §. stores. 

7. The D. G. S. agrees to furnish the Company with a complete list of all 
D. G. S. stores that carry frosted foods and to keep the Company advised of any 
_ new stores that may be added. 

8. The D. G. S. agrees to include in its advertisements at least one frosted 
food item of the Company each week, the item to be included to be agreed upon 
by the parties hereto. The cost of advertising all such items shall be borne by 
the Company at national lineage rates. 

9. The D. G. S. agrees to bulletinize its members periodically advocating in- 
crease purchases from the Company. 

10. It is expressly understood and agreed between the parties hereto that 
the sum of money to be paid to the D. G. S. by the Company hereunder shall be 
not less than Five Thousand Dollars ($5,000.00) per annum, and in the event 
the four percent on purchases provided for in Article 1 hereof does not aggregate 
that sum annually, the deficit shall.be made up by the Company at the end of 
each year this contract is in effect. 

11. The D. G. S. agrees that it will not sponsor or advertise any brands of 
frosted foods, fruits, vegetables, or dog foods, that are competitive with those 
of the Company. 

12. It is understood and agreed that the D. G. S. will carry in the warehouse 
all frosted fruits and vegetables items being sold by the Carpel Frosted Foods, 
Ine., as soon as facilities for handling same are available, and that an adjust- 
ment in the percentage paid to the D. G. S. will be made by the Company com- 
mensurate with the increased cost of warehousing to the D. G. S. and the 
corresponding savings to the Company. 

18. This contract shall be and remain in force and effect for three years 
from and after the date of its execution, and for an additional period of three 
years thereafter, unless the D. G. S. or the Company shall give to the other a 
written notice of its desire to terminate the agreement at least ninety (90) 
days prior to the date of expiration of this contract. 

IN WITNESS WHEREOF the parties have hereunto set their hands and 
seals the date hereinbefore set forth. 

DISTRICT GROCERY STORES, INC. 

SEAL 


SEAL 
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Subsequently, on the 30th day of November, 1944, respondent 
Carpel Frosted Foods, Inc., entered into another contract with the 


District Grocery Stores, Inc., in words and figures as follows, to-wit: ' 


AGREEMENT 


THIS AGREEMENT Made this 30th day of November, 1944, by and between 
the DISTRICT GROCERY STORES, INC., a corporation organized and existing 
under the laws of the State of Delaware, and engaged in business in the Dis- 
trict of Columbia, hereinafter called D. G. S., Party of the First Part, and the 
Carpel Frosted Foods, Inc., a corporation likewise organized and existing under 
the laws of the State of Delaware, and engaged in business in said District, 
hereinafter called the Company, Party of the Second Part; 


WITNESSETH ; 

The Parties hereto have mutually agreed, and do hereby mutually agree 
as follows :— 

(1) The D. G. S. agrees to sponsor and promote among its members the sale 
of the Company’s dog foods and its frozen foods, which are packed and sold 
under the trade-mark “Carpel Frosted Foods.” 

(2) The services to be rendered by D. G. 8. hereunder shall consist of the 
following: 

(a) The D. G. 8S. agrees to include in its bulletins at least once a week 
information pertaining to and advocating the promotion of said foods. 

(b) The D. G. 8. will furnish the Company a complete list of its members, 
and will note next to each name the various brands of Frosted Foods each carries 
and while D. G. 8. will endeavor to supply accurate information in this respect, 
it is understood and agreed that D. G. 8. shall not be responsible for the accuracy 
of such information. 

(c) As new members are admitted to the D. G. 8. the latter agrees to furnish 
the Company with the names and locations of any such new members. 

(d) Should any of the members of the D. G. S. who are not selling frozen 
foods decide to handle and sell the same, the D. G. S. will convey such informa- 
tion to the Company as soon as D. G. S. receives notice of the same. 

(e) D. G. S., through its supervisors, will assist its members in displaying 
to good advantage the Company’s Frozen Foods, and will likewise assist in 
posting any streamers furnished by the Company to members of the D. G. S., 
in such places as will be likely to increase the sale of and consumer demand for 
the Company’s products. 

(f) The D. G. 8. will make available to the Company each week a space 
equal to 42 lines in its regular advertisements in local newspapers, the item 
to be included to be agreed upon by the parties hereto. The cost of advertising 
all such items shall be borne by the Company at local rates, 

(3) In consideration of the foregoing promotion services to be rendered by 
D. G. S. to the Company, the latter agrees to pay to D. G. S. the sum of Five 
Thousand ($5,000.00) Dollars annually, payable quarterly. 

(4) Nothing contained in this contract shall be construed to prevent the Carpel 
Company from entering into similar contracts with other persons, firms or corpo- 
rations on the same or proportionally equal terms to its customers. 

(5) That nothing contained in this contract shall be construed to prevent 
the individual members of the D. G. S. from purchasing frosted foods or frozen 
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food products from any other manufacturer or wholesaler selling other named 
brands of frosted or frozen food products. 

E (6) The provisions of this contract shall be binding upon and shall enure 

- fo the benefit of the parties hereto and their respective successors and assigns. 

(7) This contract shall be and remain in full force and effect for a period 
of three (8) years from the date hereof. 

IN WITNESS WHEREOF, the parties hereto have cause these presents to 
be signed in their respective corporate names, by their respective officers 
thereunto duly authorized, and their respective corporate seals to be affixed, 
attested by their respective secretaries, all done the day and year first here- 
inbefore written. 

DISTRICT GROCERY STORES, INC. 
By /s/ Paul D. Kerman 
President 
LSUINAMLD ISH DACP (S07 Sete nee eee Sea epee a 
Secretary 
CARPEL FROSTED FOODS, INC. 
By /s/ Harry L. Carpel 
President 
ATTEST: /s/ Albert J. Carpel 
Secretary 


Pursuant to, and carrying out, said contracts with respondent, the 
District Grocery Stores, Inc., on the 5th day of September, 1944, sent 
a letter to each of its members in words and figures as follows, to-wit : 


Dear Member: 

Your warehouse has just concluded an agreement with Carpel Frosted Foods, 
Inc., for the distribution to our stores of Carpel Frosted Foods. Before entering 
into this agreement every consideration was given to all factors from the mem- 
bers’ point of view. 

The Carpel Company is at present serving the greater majority of our stores 
and from all indications is doing a very good job. It also appears that during 
the period of extreme shortages the Carpel Company was in a better position 
to serve our stores with more of the critical items than most of the other frosted 
food distributors. 

We have been assured by Mr. Carpel that his company intends to aggressively 
advertise their products and thus create greater consumer demand. The D.G. S. 
will assist in this program by periodically featuring some of their products in 
our own advertising. 

Effective from September 1, every six months you will receive a credit of 
two percent from the warehouse on all of your purchases of frosted foods from 
the Carpel Company. 

By this time I am sure that most of us realize that frosted foods are here to 
stay and that they will grow in demand and expand in variety from now on. 

Your organization has the right to expect your full cooperation in this matter 
and can only assure you that if you back your warehouse one hundred percent, 
~ many other deals can be worked out to your advantage. 


At the time of the consummation of said contract the District Gro- 
cery Stores, Inc., was not, and at no times thereafter has been, equipped 
to handle frosted foods, and while said contracts were executed by and 
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in the name of the District Grocery Stores, Inc., the proceeds and 
advantages were for the ultimate benefit of the members of the District 
Grocery Stores, Inc., and the District Grocery Stores, Inc., in the 
entering into and consummating of said contracts and receiving the 
specified payments thereunder, was acting as an intermediary, agent 
and representative of its members, and at the time of entering into 
-gaid contracts and receiving said payments it was under the control 
and supervision of its members. 

Par. 6. When the respondents Carpel Frosted Foods, Inc., Harry 
L. Carpel, Albert J. Carpel, Nathan Gumenick and John L. Brawner 
acted in compensating the District Grocery Stores, Inc., and the Dis- 
trict Grocery Stores, Inc., acted in receiving said compensation, the 
latter was acting as an intermediary, agent and representative of and 
acting for and on behalf of its members, as hereinabove set forth, in 
connection with the sale and distribution in commerce of the products 
hereinabove specified. 

Par. 7. The paying and granting by respondents Carpel Frosted 
Foods, Inc., Harry L. Carpel, Albert J. Carpel, Nathan Gumenick 
and John L. Brawner, and the receipt and acceptance by respondent 
District Grocery Stores, Inc., of the above described commissions, 
brokerage and other compensation, allowances or discounts in lieu 
thereof in the transactions and in the manner and under the’cireum- 
stances hereinbefore set forth, are in violation of subsection (c) of 
section 2 of the Clayton Act as amended by the Robinson-Patman Act 
(U.S.C. Title 15, Sec. 13), approved June 19, 1936. 


COUNT II 


Paracrapy 1. As and for Paragraph 1 of this Count II of its com- 
plaint against the respondents Carpel Frosted Foods, Inc., Harry L. 
Carpel, Albert J. Carpel, Nathan Gumenick and John L. Brawner, 
the Federal Trade Commission adopts, incorporates by reference and 
makes as a part hereof, as fully as though set out verbatim herein, all 
that part of Count I of this complaint down to and including Para- 
graph 5 of said Count I, and further charges: 

Par. 2. That many of respondents’ other customers located in the 
District of Columbia and the territory adjacent thereto are engaged 
in the sale and distribution of frozen foods, dog foods and frozen’ 
vegetables, and with such other customers the District Grocery Stores, 
Inc., and its members are in direct and substantial competition. 

Par. 3. The payment, promises and consideration given to the 
District Grocery Stores, Inc., and its members, as herein set forth, 
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were not by the respondents made available to such of its cther cus- 
tomers on proportionally equal terms. 

Par. 4. The acts and practices of the respondents Carpel Frosted 
Foods, Inc., a corporation, and Harry L. Carpel, Albert J. Carpel, 
Nathan Gumenick and John L. Brawner, in contracting with and 
making the promises and payments to District Grocery Stores, Inc., 
as set forth hereinabove, when like contracts, promises and payments 
were not made available to its other customers on proportionally 
equal terms, constitute violations of section 2 (d) of the Robinson- 
Patman Act. 


Report, Finpines As To THe Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid Act, the Federal Trade Com- 
mission, on February 7, 1947, issued and subsequently served its com- 
plaint in this proceeding upon the respondents named in the caption 
hereof, charging all of them in Count I thereof with violation of the 
provisions of subsection (c) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act and charging the respondents 
Carpel Frosted Foods, Inc., Harry L. Carpel, Albert J. Carpel, 
Nathan Gumenick, and John L. Brawner in Count II thereof with 
violation of the provisions of subsection (d) of Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. After the issuance 
of said complaint and the filing of respondents’ answers thereto, testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of said complaint were taken before a trail examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter this proceeding regularly came on for final 
hearing before the Commission upon the complaint, answers thereto, 
testimony and other evidence, recommended decision of the trial ex- 
aminer and exceptions filed thereto, and briefs and oral argument of 
counsel; and the Commission, having duly considered the matter 
and having entered its order disposing of the exceptions to the trial 
examiner’s recommended decision, and being now fully advised in 
the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom: 
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ParacraPy 1. Respondent Carpel Frosted Foods, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Delaware, with its office and principal place of business located 
at 2155 Queens Chapel Road, N. E., Washington, D. C. 

Par. 2. Respondent Harry L. Carpel, residing at 1705 Webster 
Street, N. W., Washington, D. C., is president and a director of Carpel 
Frosted Foods, Inc. 

Par. 8. Respondent Albert J. Carpel, residing at 3731 Fessenden 
Street, N. W., Washington, D. C., was, at the time of the filing of the 
complaint and during all but the last hearing in this case, secretary, 
general manager, and a director of Carpel Frosted Foods, Inc., but is 
now no longer connected with said corporation. 

Par. 4. Respondent Nathan Gumenick, residing at 1704 Altamont 
Avenue, Richmond, Virginia, is a nominal director of Carpel Frosted 
Foods, Inc., but took no active part in its management and had no 
knowledge of the facts involved in this proceeding. 

Par. 5. Respondent John F. Brawner, incorrectly named in the com- 
plaint as John L. Brawner, residing at 4500 28th Street, N. W., Wash- 
ington, D. C., is a nominal director of Carpel Frosted Foods, Inc., but 
took no active part in its management and had no knowledge of the 
facts involved in this proceeding. 

Par. 6. Respondent Carpel Frosted Foods, Inc., was, during the pe- 
riod involved in this proceeding, managed and controlled by the above- 
named individual respondents Harry L. Carpel and Albert J. Carpel, 
and its acts and practices were at their direction and under their 
control. 

Par. 7. Respondent Carpel Frosted Foods, Inc., is now, and for 
six years last past has been, engaged in the sale and distribution of 
frozen foods and frozen dog foods to retail stores located in the District 
of Columbia and in those parts of the States of Virginia and Maryland 
adjacent thereto. Said respondent, when sales are made, transports, 
or causes to be transported, said products from its place of business in 
the District of Columbia to purchasers thereof located in the several 
States of the United States and in the District of Columbia. Said 
respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said food products in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. ) 

Par. 8. Respondent District Grocery Stores, Inc., is a nonprofit cor- 
poration without capital stock, organized and existing under and by 
virtue of the laws of the State of Deleware, with its principal office 
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and warehouse located at 304 Fourth Street, N. W., Washington, 
D.C. Its operations are under the immediate control of its officers 
and board of directors, who are elected annually by the two hundred 
and seventy-five retail store owners who comprise its membership. 
Operating capital comes from a uniform entrance assessment. Each 
member has the same financial interest and the same vote in the cor- 
poration. Each director and officer must also be a store owner. The 
members are all located in the District of Columbia and adjacent 
parts of the States of Virginia and Maryland and are all engaged in 
the retailing of groceries. 

Par. 9. District Grocery Stores, Inc., is a purchasing cooperative 
for its membership, maintaining a central warehouse, buying in large 
quantities, and reselling to its members at cost plus a mark-up of five 
or six percent, estimated in advance, to cover costs of warehousing, 
overhead, and distribution. It also assesses monthly dues of $12.00 on 
each member to cover contingent or unexpected expenses. Other 
income is derived from cooperative advertising arrangements with its 
suppliers. All monies are carried in one general fund and there are 
no profits as such, but any surplus at the end of the year, remaining 
from all income less operating expenses, is distributed to all members 
in proportion to their year’s purchases from District Grocery Stores, 
Inc. The latter does not enter into any purchase contracts for and 
on behalf of its members as such, but only contracts for itself. Mem- 
bers are not compelled to buy any particular commodity, or in any 
particular quantity, but no sales are made to outsiders except distress 
er perishable merchandise. Members, however, follow the coopera- 
tive’s sponsorship as to brands and products. 

Par. 10. In the operation of their respective businesses, District 
Grocery Stores, Inc., and its members are in direct and substantial 
competition with other corporations, firms, partnerships, and indi- 
viduals similarly engaged in the District of Columbia and those parts 
of the States of Virginia and Maryland adjacent thereto. Between 
fifty and sixty percent of the membership sell frozen food items. 

Par. 11. On August 28, 1944, District Grocery Stores, Inc., and 
Carpel Frosted Foods, Inc., entered into a contract whereby the latter 
agreed to pay the former four percent on all sales of frosted food items 
and frozen dog foods made by Carpel Frosted Foods, Inc., to the 
member stores of the District Grocery Stores, Inc., or $5,000.00, 
whichever sum was the greater, per year for a period of three years; 
said contract to be automatically renewable for a period of an addi- 
tional three years unless ninety days’ notice was given, by either party, 
of intention to terminate at the end of the initial three-year period. 
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‘Under this contract Carpel Frosted Foods, Inc., agreed to furnish 
proper evidence of sales to members of District Grocery Stores, Inc. ; 
agreed to deliver frosted foods direct to each store at prices no higher 
than those charged other similar retail outlets; and agreed in case 
of a shortage to prorate supplies on the basis of past purchases. On 
its part, District Grocery Stores, Inc., agreed to furnish Carpel 
Frosted Foods, Inc., with a letter of introduction for each of Carpel’s 
salesmen, requesting cooperation from the membership, and also | 
agreed to send its membership a special delivery letter advising of 
the arrangement; agreed to furnish the seller a complete list of all 
its stores which carried frosted foods, and to keep that list current; 
agreed to “bulletinize” its members periodically, advocating increased 
purchases of Carpel’s frosted food items; agreed to include in its own 
advertisements at least one Carpel frosted food item each week, the 
cost of such advertising to be borne by Carpel Frosted Foods, Inc., 
separately; and further agreed that it would not sponsor or advertise _ 
any competitive brands of frosted food items. It was further agreed 
that the District Grocery Stores, Inc., would carry in its warehouse 
a stock of Carpel frozen food items as soon as facilities became avail- 
able, and that the four percent would be adjusted to compensate for 
the increased cost of warehousing and the corresponding savings to 
Carpel Frosted Foods, Inc. 

Par. 12. On September 5, 1944, District Grocery Stores, Inc., sent 
a letter to each of its members, advising them of the above-described 
agreement which had been entered into with Carpel Frosted Foods, 
Inc. In said letter the members were advised that District Grocery 
Stores, Inc., would periodically feature some of Carpel’s products in 
its advertising, and that no other distributor of frosted foods had 
any selling arrangement with it. The members were also informed 
in said letter that effective September 1, 1944, each member would each 
six months receive a credit of two percent from the warehouse on the 
member’s purchases of frosted foods from Carpel Frosted Foods, Inc. 

Par. 13. There is testimony that, because of the questioned legality 
of the afore-mentioned contract, the same was never put into force or 
operation, and that it was rescinded about thirty days after its sign- 
ing. District Grocery Stores, Inc., did not notify its members of the 
rescission of said contract by letter, circular, or bulletin, but did 
verbally notify the members at a general meeting of the members 
held in September 1944. 

Par. 14. On November 30, 1944, Carpel Frosted Foods, Inc., and 
District Grocery Stores, Inc., entered into another contract whereby 
the latter agreed to sponsor and promote among its members the 
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sale of the former’s products; to include in its membership bulletins 
at least once a week information pertaining to and advocating the 
promotion of said frozen food items; to furnish the former a complete 
list of its members, indicating the brands of frosted foods handled by 
each; to furnish the former with the names and locations of any new 
members admitted to the cooperative; to advise the former of any 
members embarking on the handling and selling of frozen foods; to 
assist in displaying to good advantage Carpel frozen food items and 
in posting streamers furnished by the former to its members; to set 
aside a space equal to forty-two lines in its regular local newspaper 
advertisements, for a frozen food item sold by the former, the cost of 
which advertising was to be borne entirely by the former at local 
rates; all in consideration for the payment by the former to the latter 
of $5,000.00 annually, payable quarterly. This contract further pro- 
vided that Carpel Frosted Foods, Inc., could enter into similar con- 
tracts with others of its customers on the same or proportionally equal 
terms; that nothing therein was to prevent individual members of 
District. Grocery Stores, Inc., from purchasing frosted foods from 
other sellers; and that the contract was to remain in force and effect 
for three years. 

Par. 15. This contract was carried out by both parties until can- 
cellation shortly after the filing of complaint in this proceeding. 

Par. 16. Under the aforesaid contract dated November 30, 1944, no 
sales were made by Carpel Frosted Foods, Inc., to District Grocery 
Stores, Inc., but all contracts, sales, and deliveries were to and with 
the member stores. No statement was ever sent by the seller to the 
cooperative of the amount of the members’ purchases. Such mem- 
bers, during the life of this contract, did sell other brands of frosted 
foods than those distributed by Carpel Frosted Foods, Inc., and only 
sixty percent of the members bought them. Payments made by Carpel 
Frosted Foods, Inc., to District Grocery Stores, Inc., were not distrib- 
uted as such to the membership, but went into the general fund, and 
any refund or rebate therefrom inured to the benefit of the members 
not purchasing Carpel frosted food items, as well as to those who had 
so purchased. 

Par. 17. Part of the annual payment so made to District Grocery 
Stores, Inc., by Carpel Frosted Foods, Inc., was in consideration of 
“services” by the former in promoting and increasing purchases 
by its owners from the seller. Specifically, these “services” con- 
sisted of furnishing the seller with the list of all its members, advising 
as to the brands of frosted foods each carried, advising when a member 
decided to put in a line of frosted foods, keeping the list current, and 
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bulletinizing its members at least once each week with information 
about, and urging the purchase of, Carpel’s merchandise. There 
was thus a payment made by the seller to an agent or intermediary 
of the buyers, acting for and on behalf of the buyers and under the 
buyers’ direct or indirect control, in the nature of a commission or 
brokerage, the purpose and effect of which was to increase, or prevent 
decrease of, purchases by the buyers from the paying seller. 

Par. 18. Carpel Frosted Foods, Inc., sells five to seven percent of 
its products to four chain store concerns; twelve percent to more than 
one-half of the two hundred and seventy-five members of District 
Grocery Stores, Inc.; and the remainder to one other cooperative and 
to from three hundred to three hundred and fifty independently owned 
and operated grocery stores. All of such customers are located in the 
District of Columbia and areas of Maryland and Virginia adjacent 
thereto, and are engaged in reselling Carpel frosted foods to con- 
sumers therein. District Grocery Stores, Inc., advertises on behalf 
of its members in the daily newspapers circulated in that area. From 
these facts and the agreement of August 28, 1944, by Carpel Frosted 
Foods, Inc., to sell its products to the cooperative’s membership at 
prices not in excess of those charged other retail customers, it is in- 
ferred, and therefore found, that the members of District Grocery 
Stores, Inc., in the aggregate and through it, are in competition with 
the other customers of Carpel Frosted Foods, Inc., in the Washing- 
ton metropolitan area in the resale of Carpel frosted foods and that 
those members of the cooperative who purchase such products are in 
competition in the resale thereof with other customers of Carpel 
Frosted Foods, Inc. 

Par. 19. Sometime after the execution of the contract of Novem- 
ber 30, 1944, Carpel Frosted Foods, Inc., discussed with its four chain 
store and one other cooperative customers the possibility of granting 
them a promotional allowance or payment. These discussions were 
tentative and never reached the stage of negotiation, being refused or 
postponed on first mention. There was no formulation by Carpel 
Frosted Foods, Inc., of the amount of payment, the kind or amount of 
services to be furnished therefor, or any other terms. No agreements 
resulted. At no time did Carpel Frosted Foods, Inc., make or con- 
tract to make, offer to make, or discuss the making of any promotional ~ 
allowances or payments or any promotional arrangement or agreement 
with any of its other customers, nor was any general offer formulated 
and distributed to all of its customers, setting forth graduated pay- 
ments for proportionally graduated services, enabling all of its cus- 
tomers to share in these promotional payments according to the kind 
and extent of service they could furnish. 
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Par. 20. Thus, Carpel Frosted Foods, Inc., contracted to pay and 
did pay for the benefit of some of its customers—the members of Dis- 
trict Grocery Stores, Inc.—substantial sums of money for advertising 
and promotional services furnished by the agent of those customers, 
facilitating the resale of its products by those customers to the con- 
suming public, and, regardless of whether similar payments were 
actually offered to four chain stores and one cooperative, such pay- 
ments were not made available on proportionally equal terms, or on 
any terms, to the bulk of its customers—both numerically and by 
volume, that is, the three hundred to three hundred and- fifty independ- 
ently owned and operated grocery stores who compete in the 
metropolitan Washington area with the cooperative’s members in 
the resale of Carpel’s products. 

Par. 21. As a defense to the charge in Count 11 of the complaint 
respondent Carpel Frosted Foods, Inc., claims that the aforesaid con- 
tracts of August 28, 1944, and November 30, 1944, were executed by 
it in good faith to meet a competitive offer by a competitor. With 
respect to this defense, the evidence shows that at the time the con- 
tracts were executed frosted foods were in short supply, and Carpel 
Frosted Foods, Inc., had more difficulty in supplying. the demand than 
in making sales. No special inducement was needed to obtain or 
hold business. Also, at the time the said contracts were entered into, 
the gross margin on frozen foods was fixed by an agency of the United 
States Government at nineteen percent of sales price. The minimum 
cost to Carpel Frosted Foods, Inc., of doing business was twelve 
to thirteen percent of the sales price, leaving a maximum margin 
of six percent. The asserted offer of five percent to District Grocery 
Stores, Inc., by a competitor of Carpel Frosted Foods, Inc., could 
not have been believed by officials of Carpel Frosted Foods, Inc., 
familiar as they were with the above facts, especially when coupled 
with a refusal to name the offerer and in the absence of any informa- 
tion as to what services it was being offered for. No information 
was demanded or obtained as to the sales volume on which the five 
percent. was computed, and some of the payments provided for in the 
contract of August 28, 1944, were contingent and uncertain if not 
speculative in aggregate cost. Furthermore, that long-term contract 
eliminated competition instead of meeting it, by its provisions whereby 
District Grocery Stores, Inc., agreed not to sponsor or advertise any 
competitive brands of frosted foods. There is no evidence that this 
vague offer of five percent of an unknown sales volume, for an un- 
known time, by an unknown competitor, for unknown services, was 
a continuing one down to the execution of the contract of November 
30, 1944. The evidence, on the contrary, indicates it had been 
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rejected or dropped shortly after August 28, 1944, and hence was no 
longer an impelling threat. Payments contracted for in the second 
contract were not related to sales volume. From these facts it is con- 
cluded that Carpel Frosted Foods, Inc., entered into these contracts 
more as an aggressive bid for long-range business than as a defensive 
act to prevent specific loss of sales. The Commission finds, therefore, 
that the respondent Carpel Frosted Foods, Inc., has not rebutted the 
prima facie case made against it by a showing that the said contracts 
were entered into in good faith to meet a competitive offer by a 
competitor. 


CONCLUSION 


The paying and granting of the aforesaid commissions, or fees, 
or allowances, by Carpel Frosted Foods, Inc., to District Grocery 
Stores, Inc., as agent and intermediary acting in fact for and on behalf 
of and under the control of the buyers, and the receipt and acceptance 
of such commissions, fees, or allowances by the latter, in the manner 
and under the circumstances hereinabove found, are in violation of sub- 
section (c) of Section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act. 

The contracting for the payment and the payment of sums of 
money by Carpel Frosted Foods, Inc., for the benefit of some favored 
customers in consideration of and as compensation for advertising 
and promotional services contracted to be furnished and furnished by 
the agent for said favored customers in connection with the resale 
of food products of Carpel Frosted Foods, Inc., without making such 
payments for advertising and promotional services available on pro- 
portionally equal terms to other customers who compete with the 
favored customers in the resale of such products is violative of sub- 
section (d) of Section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answers of the re- 
spondents, testimony and other evidence in support of and in op- 
position to the allegations of the complaint taken before a trial ex- 
aminer of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner and exceptions filed thereto, 
and briefs and oral argument of counsel; and the Commission having 
disposed of said exceptions as to the recommended decision of the 
trial examiner by separate order and having made its findings as to 


CARPEL FROSTED FOODS, INC., ET AL. 599 
581 Order 


the facts and its conclusion that respondents Carpel Frosted Foods, 
Inc., a corporation, Harry L. Carpel, Albert J. Carpel, and District 
Grocery Stores, Inc., have violated the provisions of subsection (c) 
of Section 2 of the Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an Act of Congress approved June 19, 1936 (the Robinson- 
Patman Act), and that the respondents Carpel Frosted Foods, Inc., 
a corporation, Harry L. Carpel, and Albert J. Carpel have violated 
subsection (d) of Section 2 of said Clayton Act as amended by the 
Robinson-Patman Act. 

I. Lt 2s ordered, That the respondent Carpel Frosted Foods, Inc., a 
corporation, and its officers, and the respondents Harry L. Carpel and 
Albert J. Carpel, individually and as officers of said corporation, and 
their representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the sale of food products, 
or other merchandise, in commerce as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from: 

1. Paying or granting, directly or indirectly, to District Grocery 
Stores, Inc., or to its members, or to any other buyer, or to any agent, 
representative, or other intermediary acting for or in behalf of or 
subject to the direct or indirect control of any such buyer, anything 
of value as a commission, brokerage, or other compensation, or any 
allowance or discount in lieu thereof, on sales for such buyer’s own 
account. 

2. Paying or contracting to pay anything of value to, or for the 
benefit of, any purchaser for advertising or promotional services or 
facilities furnished by, or contracted to be furnished by, such pur- 
chaser in connection with the processing, handling, sale or offering 
for sale of any of said respondents’ products unless such payment or 
consideration is available to all other competing purchasers on pro- 
portionally equal terms. 

Il. lt is further ordered, That respondent District Grocery Stores, 
Inc., and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the pur- 
chase of food products, or other merchandise, in commerce as “com- 
merce” is defined in the aforesaid Clayton Act, do forthwith cease and 
desist from: 

Receiving or accepting from Carpel Frosted Foods, Inc., or any 
other seller, directly or indirectly, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, upon any purchase made by District Grocery Stores, 
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Inc., for resale by it to its members, or upon any purchase made by any 
such member from Carpel Frosted Foods, Inc., or any other seller. 

Ill. Zt is further ordered, That the complaint herein be, and the 
same hereby is, dismissed as to Nathan Gumenick and John ¥. 
Brawner (named in the complaint as John L. Brawner). 

IV. It is further ordered, That each of the respondents herein, ex- 
cept those as to whom the complaint is dismissed, shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which it has complied with this order. 

Commissioner Mason dissenting. 


OPINION OF THE COMMISSION BY AYRES, COMMISSIONER 


There is very little of novelty in this proceeding. The legal ques- 
tions which are presented have previously been considered and deter- 
mined by the Commission and the courts in various settings in cases 
too numerous to warrant citing here. Were it not for the fact that 
there is disagreement, an amplifying opinion would be unnecessary 
and inappropriate. In view of the disagreement, however, some dis- 
cussion of the basis of the Commission’s decision and the areas of 
disagreement may be helpful. 

The charges are stated in the complaint, and the findings as to the 
facts and conclusion set out the facts disclosed by the evidence and 
indicate how those facts constitute violations of the law. In this 
opinion we shall endeavor to refer to the pertinent facts only in their 
brief essentials. 

The respondents in this matter are in two categories. Carpel 
Frosted Foods, Inc., which for convenience we will refer to as Carpel, 
is a producer and seller of frozen food products; and District Grocery 
Stores, Inc., which we will identify as DGS, is a corporation formed 
by and representing a group of 275 independently owned and operated 
grocery stores, many of which buy frozen food products from Carpel. 
The complaint charges Carpel with violations of subsections (c) and 
(d) of Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, and DGS is charged only with violations of sub- 
section (c). 

The Commission has found that Carpel, the seller, has granted to 
DGS, the intermediary acting on behalf of the buyers, certain fees or 
allowances for promoting and increasing purchases of Carpel prod- 
ucts by the grocery store members of the DGS group; and that DGS 
has received such fees or allowances. These were in the nature of 
and in lieu of brokerage, and the Commission has found that the pay- 
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ing and the receiving of the fees and allowances under those circum- 
stances are in violation of Section 2 (c) of the Clayton Act. It is 
only in this respect that we have found any violation of law by DGS. 
No violations by any of the individual grocers who are members of 
DGS have been found, and no such grocers are named as respondents 
in this proceeding. 

The Commission has also found that Carpel has engaged in an 
additional violation of law. This involves the payment to DGS, the 
representative of the buyers, of certain sums of money as compensa- 
tion for advertising and promotional services in connection with the 
resale of Carpel frozen food products by the individual retail grocers 
who are members of DGS. This violation occurred, not because the 
payments were made, but because Carpel failed to make such payments 
available on proportionally equal terms to or for the benefit of other 
buyers in competition with DGS members. Because of this failure 
the payments to DGS violated subsection (d) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act. 

In opposition to this decision it is asserted that the order in this case 
will cause economic injury to 275 “corner grocers” and prevent their 
meeting the competition of the chains. There is no showing in this 
case that any economic injury will be caused to the members of DGS 
except such injury as may result from the discontinuance of discrimi- 
natory payments which were unlawfully granted and received on 
their behalf. These are specific violations of the statute, and we know 
of no law or public policy which gives to businessmen of any class or 
size immunity from the requirements of the law or which condones 
discriminatory practices in conflict with statutory provisions. The 
law applies alike to the chains, to groups of independent grocers who 
operate together, and to any single grocer, large or small, who may 
engage in unlawful practices. This Commission is without authority 
to exclude from the operation of the law the practices of any indi- 
viduals or groups who may seek or obtain advantages over their com- 
petitors by unlawful means. 

There seems to be an implication that the order in this case will 
interfere with the right of DGS to educate its members to put in 
frozen food products and thus to be more competitive with the chains. 
No such interference will result from the order except to the extent 
that the activities in question may depend upon the receipt of unlaw- 
ful payments. The “education” involved here was strictly limited 
to Carpel products, which DGS urged its members to handle in pref- 
erence to competitive lines, and for which DGS received a very sub- 
stantial compensation from Carpel. 
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The activities of DGS in inducing its members to handle Carpel 
products in preference to competitive products constituted an im- 
portant consideration for the compensation which it received from 
Carpel. These activities were equivalent to the functions of brokers, 
and the compensation for them was in lieu of brokerage. Since DGS 
was acting on behalf of the buyers, it was unlawful under Section 2 (c) 
of the Clayton Act for it to receive compensation from Carpel in lieu 
of brokerage. DGS was no more entitled to receive compensation 
for activities of this nature than a chain store company would be en- 
titled to receive compensation from the seller for requiring the indi- 
vidual stores in the chain to stock a particular line of merchandise. 

It is urged that under the arrangement with Carpel the neighbor- 
hood grocer was given the trained assistance of professional merchan- 
disers and was put in the same class with chain stores in selling to 
consumers, and that the Commission has condemned these aids to small 
business as the exclusive prerogative of the broker class. The only 
payments in lieu of brokerage involved in this proceeding are those 
which represented compensation to DGS for inducing its members to 
purchase and stock Carpel products. The balance of the payments to 
DGS by Carpel were for advertising and promotional services facili- 
tating the resale of Carpel products to the consuming public by DGS 
members. Payments for both types of activities were covered by the 
same contract and made in one lump sum, but the activities were of a 
distinctly different character and involved important differences in 
their competitive and legal effects. The payments by Carpel to DGS 
for advertising and promotional services were for the purpose of stim- 
ulating the resale of Carpel products to consumers after the products 
reached the retailer’s store. Such payments had nothing to do with 
brokerage or with “the prerogatives of the broker class,” and they 
did not involve violation of subsection 2 (c) of the Clayton Act, as 
amended. 

Payments for advertising and promotional services are not unlaw- 
ful, per se, under the provisions of subsection 2 (d) of the Clayton 
Act, as amended. They were unlawful here only because they were 
not made available on proportionally equal terms to or for the benefit 
of others engaged in the resale of Carpel products in competition with 
DGS members. The record shows that Carpel’s customers include 
more than 3800 independently owned and operated retail grocers who 
are competitive with the DGS stores. No allowances or payments 
similar to those made to DGS were made or offered by Carpel to any 
of these small grocers who do not enjoy the advantages of combined 
operations. Through these discriminatory payments to DGS for 
advertising and promotional services its members received substantial 
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advantages over their competitors engaged in reselling Carpel prod- 
ucts. This is a discrimination specifically prohibited by the Robinson- 
Patman Act. 

It is asserted that the contract under which respondents operated 
evidently satisfied the Federal Trade Commission because it operated 
for three years with no objection by the Commission. There is no 
evidence of any sort that the contract or practices under it satisfied 
the Federal Trade Commission at any time. There is nothing to 
indicate that the preliminary investigation of this matter was discon- 
tinued or suspended by the Commission from the time it was begun 
until the complaint issued, or that the Commission ever considered 
that the practices involved were legal. The lapse of three years 
between the beginning of the practices and the issuance of complaint 
represents a situation which too often occurs as a result of limited 
facilities, the general pressure of other work, and the necessity for 
careful consideration and appraisal before determining that correc- 
tive action is required. 

During the trial of this matter the respondents offered testimony 
concerning opinions they were given during conferences with the 
Commission’s attorney who supervised the preliminary investigation. 
The trial] examiner permitted proffer of proof of this testimony in the 
form of questions and answers, but refused to admit the testimony 
in evidence on the ground that the opinion of an attorney on the 
Commission’s staff does not constitute a legal defense to the charges 
of the complaint. This resulted in the questions and answers being 
physically in the transcript without becoming legally a part of the 
formal record. The respondents appealed from the trial examiner’s 
ruling which excluded this testimony, and in its order of March 23, 
1948, the Commission, by unanimous action, sustained the ruling. 
Accordingly, any consideration or discussion of such testimony in 
connection with the decision of this case involves matters outside the 
record, and is in conflict with the limitations placed upon the Com- 
mission and its members by the Administrative Procedure Act. 

It is urged in opposition to this decision, nevertheless, that the 
respondents acted in conformity with the opinion and advice of the 
attorney on the Commission’s staff in charge of the preliminary in- 
vestigation of this case, and accordingly that the Commission is guilty 
of some impropriety or immorality in proceeding against these re- 
spondents. Such emphasis is given to this contention that the Com- 
mission, with great reluctance, is compelled to examine. and com- 
ment upon matters relating to it, even though they are outside the 


record. 
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The proffered testimony disclosed that the respondents consulted 
with the attorney in question and thereafter made material revisions 
in their contract. Upon further consultation, they were informed 
by the attorney that he saw nothing illegal in the revised contract. 
Respondents have made it very clear, however, that the Commission’s 
attorney carefully informed them that he could give no interpretation 
or expression of opinion which would be binding upon the Commis- 
sion. They have also made it clear that they understood this limita- 
tion upon his authority and were not lulled into any feeling that they 
could act with assurance upon the opinion so received. They recog- 
nized that the legality of any practice in which they engaged in con- 
nection with the contract and its operation could properly be ques- 
tioned by the Commission, regardless of the views of any member of 
its staff. 

We need not determine precisely what advice or opinion respond- 
ents were given by the Commission’s attorney, nor the extent to which 
they operated in accord with it. Regardless of the substance of the 
opinion and the degree of conformance therewith, it is neither legally 
nor morally binding upon the Commission. 

This is necessarily so. For a law enforcement agency to proceed on 
any other basis would constitute abdication of its responsibility and 
authority to the members of its staff. The Commission would be un- 
faithful to its public trust if it should consider that its hands are 
tied in any sense when a member of its staff, or even a member of the 
Commission, expresses an opinion or gives advice which proves to be 
in conflict with the Commission’s own determination. The responsi- 
bility of decision is upon the Commission alone. Its decisions can be 
reached only by majority action, and in proper circumstances, even 
those decisions may be altered to avoid injustices or to protect the 
public interest. Our obligations in this respect are well stated by the 
United States Court of Appeals for the Fourth Circuit in its opinion 
of December 29, 1950 in P. Lorillard Co. v. Federal Trade Commis- 
sion (186 F. (2d) 52): 

It must not be forgotten that the Commission is not a private party, but a 
body charged with the protection of the public interest; and it is unthinkable 
that the public interest should be allowed to suffer as a result of inadvertence or 
mistake on the part of the Commission or its counsel where this can be avoided. 
In the present matter it is unthinkable that violations of the law 
should be cloaked with any legal or moral immunity as the result of 
a.preliminary, informal and carefully circumscribed opinion by an 
attorney on the Commission’s staff. 

Where there is disagreement with a decision of the Commission, it 
is important that the facts and reasons upon which it is based should 
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be fully stated in a manner which will contribute to a better under- 
standing of the issues and the basis of the decision. The Commission 
deeply regrets, therefore, that the statement of disagreement in this 
case-Should include unwarranted comments which impugn the motives 
and personal morality of the Commission and its members. 

It is significant that the practices which were unanimously con- 
sidered to be unlawful by the Commission as it was composed when 
the complaint was issued, have been found to be unlawful by the pres- 
ent Commission. For the reasons stated above and in the findings as 
to the facts, the Commission has entered its order to cease and desist 
in this case. 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON 


While the title of this case indicates Carpel, the frozen food pro- 
ducer, as a nominal defendant, this is actually a suit against 275 small 
independent retail grocery merchants, generally referred to in com- 
mon parlance as the corner or neighborhood grocer. 

The economic facts that serve as a background for this litigation 
are as simple as the law is complicated. 

Every student of business knows of the depressed state of the 
corner grocer when the chains first entered the contest for the house- 
wife’s dollar. Before the advent of universal automotive transporta- 
tion, the natural geographic isolation of the neighborhood grocer 
may have given him a monopoly that softened his will for good 
service at a low price. He was a sitting duck for the mass purchaser 
and mass merchandiser who moved in across the street. 

But those days are gone forever, we hope. 

The corner grocer today is an up and comer, and he’ll remain so 
unless Government enters too many orders like the one here. 

When the chains came in, they did something to the neighborhood 
grocers besides putting the marginal operators out of business. They 
showed the wide-awake small merchant the great value of coordinated 
market information, sound accounting practices, reduction of unnec- 
essary and uneconomic middleman functions, and the advantages of 
large coverage advertising. 

But the corner grocer soon found out that few of these benefits 
were available to him except by uniting with others in a cooperative 
merchandising organization. 

By so doing he could meet the competition of the chains and yet 
not lose his own identity as an individual. He kept his own name, 
paid his own taxes, pocketed his own profits and ran his own business. 

It is this kind of nonprofit cooperative organization that we are 


here suing. 
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And it is the use of the above advantages that gives us the guts of 
this complaint. 

I hesitate to do more than utter my dissent to the obvious economic 
injury done to these 275 corner grocers by the repressive order entered 
herein, and would not go further if it were possible to silence my sense 
of justice which is outraged at the legal abstractions and sophistries 
used to justify this ill considered litigation. 

T had been on the Commission a year and a half when this complaint 
was issued. I am heartily ashamed of any connection with its restric- 
tion on free enterprise and must now disassociate myself from any 
further participation in it. 

Before discussing the question of law involved in this matter, I 
would like to first comment briefly on the administrative injustice we 
have thrust upon these bewildered grocers. 

On August 28, 1944, this group of corner grocers, through its co- 
operative association, D. G. S., entered into a sales contract with 
Carpel for the purchase of frosted foods. Article One of that con- 
tract provided for the payment of a 4% broker’s commission by Carpel 
to DIGS: 

Anybody who has read Section 2 (c) of the Robinson-Patman Act 
knows that Congress has specifically said only brokers may receive 
the emoluments of a broker, and it was quite obvious this group of 
small shopkeepers organized into a cooperative did not fill the bill. 

By some manner or means, Harry Babcock, the Attorney in Charge 
of the Commission’s Washington Field Office, found out about this 
contract. A seasoned and competent administrator, he had evidently 
read President Wilson’s message to Congress when the creation of the 
Federal Trade Commission was proposed. At least, he must have 
taken to heart the Wilsonian philosophy that: 

The businessmen of the country desire something more than that the menace 
of legal process in these matters be made explicit and intelligible. They de- 
sire the advice, the definite guidance and information which can be supplied by 
an administrative body, an interstate trade commission. 

A complete verbatim report of Mr. Babcock’s stand as disclosed by 
the record would serve no purpose in this opinion, but I may sum up its 
essence in the following paraphrasing: 

Mr. Babcock called the corner grocers in and said, “Show me the 
contract.” 

And they brought him the contract and he said to them, “Whose is 
this 4% commission that Carpel has agreed to pay you2” 

And they said to him, “It is a sales commission.” 

And he said to them, “Render therefore unto brokers the things 
which are brokers’.” 
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When the corner grocers heard these words, they marveled and 
left him and went their way, for their contract with Carpel violated 
the Robinson-Patman Act. It diverted from the brokers’ pocket a 
commission based on sales that Congress had declared must go there. 

And thereupon the corner grocers immediately canceled the con- 
tract and, fortunately, did it before a -penny had been paid under its 
terms. 

But this put them right back where they were before, vis-4-vis the 
big chains. What the small grocery man wanted to know was how 
in the competitive struggle could he make like a big company. He 
wanted buying power and selling savvy such as his rivals, the chain 
stores, had. 

Heretofore, such help as small entrepreneurs had received had been 
limited largely to speeches on the floor of Congress and antitrust suits 
against big corporations, all of which made good reading but didn’t 
help with the rent. 

Mr. Babcock decided to be of practical assistance. He showed the 
corner grocers how they could pool their merchandising efforts for 
the joint benefit of their group, for more efficient service to the public 
and the consequent improvement of their own individual shops. 

So on November 30 of the same year, D. G. S. entered into a new 
contract for the promotion of Carpel’s frosted foods. This time there 
was no provision for the sale or purchase of frosted foods, nor any 
reference or obligation on either D. G. S. or Carpel to buy or sell, nor 
any compensation, either direct or indirect, or in leu of brokerage. It 
was a promotional and advertising contract from beginning to end. 
It met with Mr. Babcock’s approval and evidently satisfied the Federal 
Trade Commission, for it operated openly and above board for three 
years with no objection by the Commission or any of its staff. 

Under the stimulation of the contract’s provisions, the corner gro- 
cers prospered. And why shouldn’t they ? 

D. G. S. educated its neighborhood grocers to put in frozen food 
products. Heretofore, frozen foods had been more or less the exclusive 
field of the big fancy chains. Now the neighborhood businessmen 
were giving the chains a run for their money in this line. 

D. G. S. educated the public who came into its member stores to 
buy frozen foods. D. G. S. was obliged to do this under Section (e) 
of the November 1944, contract. It provided: 

(e) D. G. S., through its supervisors, will assist its members in displaying 
to good advantage the Company’s Frozen Foods, and will likewise assist in 
posting any streamers furnished by the Company to members of the D. G. hy ale 
such places as will be likely to increase the sale of and consumer demand for 
the Company’s products. 

213840—54——_42 
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This gave the neighborhood grocery man the trained assistance of 
professional merchandisers. It put him in the same class with the 
chain stores who have their own central offices print banners and 
streamers and send out experienced window and stock arrangers to 
set up the exhibits in their chain stores. 

An analysis of every one of the other services rendered by D. G. S. 
as set forth in paragraphs (a) to (f) of the November 30, 1944, con- 
tract reveals similar obligations all tied in with advertising, merchan- 
dising and promotional activities. 

To condemn these aids to small business as the exclusive preroga- 
tive of the broker class is contrary to all common business experience. 
It is not only absurd but we would saddle the broker with functions 
he has neither the stomach for nor the facilities to carry out. 

Does promotion make D. G.S.a broker? Then newspapers, maga- 
zines, billboards, radios and all other media are brokers. Every ad- 
vertising agency serving its store clients who is paid by the publica- 
tion in which copy is placed would be labeled a broker. 

Under the rule in this case, every buying cooperative that uses its 
services for the promotion of the products sold by its member stores 
would be a broker, and under the law which prohibits brokerage from 
a seller when the broker is under the direct or indirect control of the 
buyers, these organization, too, would be condemned. 

This strained interpretation, if applied to the business universe, 
makes practically every field of promotional activity tainted with 
illegality. 

But, in my opinion, neither the sponsors of the Robinson-Patman 
Act nor Congress when it passed the Act, nor the President when he 
signed it, had any intention of cutting off from businessmen any 
honest method of business promotion that came to hand, even though 
brokers were left entirely out of the picture. 

Section 2 (c) of the Clayton Act is known as the brokerage clause. 
It was passed under the sponsorship of the brokers. The legislative 
comment pertaining to it refers to the brokerage problem, and its 
purpose is to specifically restrict and limit who may and who may not 
collect a broker’s emoluments. It creates a new offense under the 
law—not acts that are wrong in themselves, but acts that are wrong 
because Congress prohibits them. 

A statute that prohibits and represses what are otherwise legal 
actions may be valid, but it must be strictly interpreted, and no lati- 
tude can be used to broaden its restrictions to other legal actions which 
are not prohibited by the specific language of the act. 

There is nothing in Section 2 (c) that stops anybody from hiring 
whoever he wants to furnish lists of prospects and hang banners in 
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stores. Section 2 (c) is only concerned with who gets what on sales 
or purchases. 

The payments made here in nowise rested on either sale or purchase. 
Nor in this case was there remuneration paid as a commission or pay- 
ment in lieu of a commission. Nor was it any payment at all for the 
sale of goods. 

Everything in this record shows D. G. S. was in a position to per- 
form and did perform a promotional service—valuable to Carpel be- 
cause it encouraged the dissemination of its products in retail channels; 
valuable to the neighborhood grocers because it placed them on a parity 
with the big chains by increasing the variety of their offerings to the 
public, and valuable to the public because it encouraged the continued 
existence of alternate sources of supplies for the consumer. Today 
frozen foods may be found in almost all stores, but at the time D. G. S. 
broke into the field with Carpel products, there were few corner grocers 
able to compete with their larger rivals. 

Harry Babcock’s advice to the small-business men should have been 
the source of congratulation rather than the basis for a suit. 

But it wasn’t. 

The public records do not disclose whether the applicant for com- 
plaint against D. G. S. was a disappointed broker. Nor is there any 
testimony that any of the 300-odd other customers of Carpel com- 
plained because they had not had made available to them on propor- 
tionally equal terms the facilities and services offered to D. G. S. 
But it is evident from the record that on February 7, 1947, without 
notice or further ado, the Federal Trade Commission sued the grocery 
boys for doing what the head of the Commission’s Washington office 
had told them they could do. 

Perhaps it is a human hunger in all of us to crave that our Govern-| 
ment comport itself with dignity and morality. 

In terms of personal morality, it would be difficult to interpret 
this governmental action in any but an unfavorable light. 

Nothing could fit the situation more aptly than Mr. Justice Douglas’ 
statement in Refugee Committee v. McGrath, 95 L. Ed. 587: 

When the government becomes the moving party and levels its great powers 
against a citizen, it should be held to the same standards of fair dealing as we 
prescribe for other legal citizens. To let the government adopt such lesser 
ones as suits the convenience of its officers is to start down the totalitarian path. 

We had no business suing the corner grocers. I am not talking 
about immunity from prosecution for following the personal advice 
of a Government official, either. 

I am familiar with the ruling in United States v. Socony-Vacuum 
Oil Co., Inc., 310 U. S. 150. In that case the defendants sought to 
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justify their maintenance of the gasoline market on the grounds that 
the Secretary of Interior countenanced and encouraged their activities. 
The Supreme Court held that in the absence of legislative authority, 
one agency of the Government could not give immunity from a law 
another agency (the Department of Justice) enforced. 

In the instant case, the Commission itself is charged with the re- 
sponsibility of interpreting the law and bringing about its observance. 
It gave tacit approval for three years to the course of conduct its 
official had proposed. That course of conduct was legal then and, 
in my opinion, it is legal now. 

I am opposed to the order in the instant case, not only because it is 
immoral] and oppressive, which is true from a private standpoint, but 
because, in my opinion, it is unfounded from a legal standpoint. Bu- 
reaucratic reactionism may decry the liberalism that seeks to conform 
statutes to morality. But when there are two interpretations that 
may be made of a congressional enactment, I would pay the legisla- 
ture the compliment of construing their directive on the side of fair 
play as well as on the side of free competitive enterprise. 

In my opinion, the instant order does neither. 

I am against it. 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5743. Complaint, Mar. 1, 1950—Decision, Dec. 20, 1951 


On appeal in the instant matter from the initial decision of the hearing examiner 
upon two grounds, one of which was that respondent, pursuant to an agree- 
ment to cease and desist, discontinued the dissemination of all false adver- 
tisements, the Commission was of the opinion that the facts of record showed 
that respondent had violated its agreement to cease and desist through the 
dissemination of a certain advertisement which, while some of the phrases 
were vague and obscure in their meaning, taken in its entirety had the effect 
of representing that respondent’s preparation was an effective treatment 
for causes of dandruff, the subject of the agreement to cease and desist in 
the stipulation in question. 


As respects respondent’s second ground of appeal, namely, that the order, by 
including advertisement of any product possessing substantially similar 
properties, could prohibit respondent from truthfully advertising other 
products and, therefore, is not warranted by the Federal Trade Commission 
Act: the Commission’s power to prevent unfair and deceptive acts and prac- 
tices is not limited to prohibiting only representation of the identical act 
found to be illegal, the purpose of an order to cease and desist being to 
prevent unfair and deceptive acts and practices, the threat of which in the 
future is indicated because of their similarity or relation to those unlawful 
acts found to have been committed by the respondent in the past. 


As respects the inclusion in an order prohibiting misrepresentation of product, 
of language including any preparation of substantially similar composition 
or possessing substantially similar properties, should respondent decide in 
the future to market such a preparation, which could truthfully be repre- 
sented in any respect prohibited by the order to cease and desist, it may then 
petition the Commission to modify the order to permit such truthful 
representation. 

As regards respondent’s appeal from the initial decision of the hearing exam- 
iner, as above indicated, the Commission accordingly was of the opinion 
that its appeal was without merit, and that said initial decision was 
appropriate in all respects to dispose of the proceeding, and accordingly 
denied the appeal. 

Where a corporation engaged in the interstate sale and distribution, among 
beauty and barber shop supplies, of a product designated as “Vanish” for 
use in the treatment of dandruff and other scalp disorders; in advertising 
through radio broadcasts, newspapers, magazines and circulars— 

Falsely represented that its said product was a cure or remedy and a competent 
and effective treatment for dandruff and other scalp disorders, and that 
use thereof promoted the health of the scalp and hair ; 
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With tendency and capacity to mislead a substantial portion of the purchasing 
public and thereby cause its purchase of substantial quantities of its said 
product : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. ; 


As regards respondent’s appeal from the decision of the hearing examiner, on 
the ground that pursuant to agreement to cease and desist it had discontinued 
the dissemination of all false advertisements, the Commission was of the 
opinion that through the use of a vague and obscurely phrased advertisement 
since the time of the stipulation, it had violated its agreement to cease and 
desist. : 


In view of said fact, and the fact that such violation of the stipulation was 
continued even after it was brought to the attention of the respondent, and 
the further fact that the record contained no assurance by respondent or 
any of its officials that they did not intend to continue to so advertise, the 
Commission was of the opinion that the public interest required that 
respondent be ordered to cease and desist from the dissemination of false 
advertisements in the form of order contained in the hearing examiner’s 
initial decision. 

Before Mr. William L. Pack, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 

Shepley, Kroeger, Fisse & Ingamells, of St. Louis, Mo., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Koken Companies, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said Act and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, Koken Companies, Inc., is a corporation 
organized and existing under the laws of the State of Missouri, with 
its office and principal place of business located at Broadway at Tyler, 
St. Louis, Missouri. 

Par. 2. The Respondent is now and for more than one year last 
past has been engaged in the business of selling and distributing a drug 
product, as “drug” is defined in the Federal Trade Commission Act, 
designated “Vanish,” intended for the treatment of dandruff and other 
scalp disorders. The active ingredients of “Vanish” are: 

Sodium Salicylate 
Oxyquinalin sulphate 


Arsenate trioxide, 5/100 of 1% 
Denatured alcohol. 8% 
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Par. 8. Respondent causes and has caused said product when sold 
to be transported from its place of business in the State of Missouri 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia, and at all times mentioned 
herein maintained and has maintained a course of trade in said prod- 
uct in commerce among and between the various States of the United 
States and in the District of Columbia. Respondent’s volume of busi- 
ness in such commerce is substantial. 

Par. 4. In the conduct of its business, respondent subsequent to 
March 31, 1938, has disseminated and caused the dissemination of 
certain advertisements concerning said product by the United States 
mails and by various means in commerce as “commerce” is defined in 
the Federal Trade Commission Act, including, but not limited to, radio 
continuities emanating from Radio Station WIL, St. Louis, Missouri, 
February 2, 18, 19, 22, 23, 26, 27, 1943; March 8, 6, 9, 10, 11, 15, 1943; 
Radio Station KWK, St. Louis, Missouri, March 4, 5, 15, 1948; April 
7, 1943; and advertisements in “Modern Beauty Shop,” March and 
November issues, 1944, and March 1945 issue; “St. Louis Post Dis- 
patch,” June 22, 1945 issue; and “American Hair Dresser,” October 
1945 issue, all of which were sent through the United States mails, 
and folders distributed in commerce entitled, “I Am After Your 
Customers’ Scalps,” for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of said product; and 
respondent has disseminated and caused the dissemination of adver- 
tisements concerning its said product, including, but not limited to, the 
advertisements, radio continuities and circulars referred to above, for 
the purpose of inducing and which were likely to induce, directly or 
indirectly, the purchase of said product in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 5. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 

Simply massage VANISH into your scalp between or after shampoos, let it 
dry naturally, and in an incredibly short time, see if every trace of dandruff 


hasn’t disappeared completely. 

That’s all there is to it—and after 1 or 2 treatments, you should be absolutely 
free from dandruff. 

Last summer I had quite a problem with my little girl who was 21% years old 
at the time. 

She had a scalp condition that is hard to explain. It was sore in spots and 
would form large thick scales. 

Whenever I combed her hair, her scalp would start to bleed. I tried everything 
I knew for it, but nothing helped her. Then I was told about “VANISH.” I 
tried it for 2 or 3 weeks. From the very first treatment her scalp showed marked 
improvement. In all I used % of a $1 sized bottle and her scalp was completely 
clear again. 

VANISH FOR DANDRUFF. 
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When you want to get rid of irritating unsightly dandruff VANISH is the 
answer. 

* * * dandruff I’ve got just the thing that will put him out of business in 
short order, too—VANISH. 

VANISH, the dandruff banisher. 

* * * don’t take a chance with old fashioned remedies. * * * elimi- 
nate dandruff the modern way with VANISH. 

This Public Enemy No. One, old man dandruff, but cheer up—you can put an 
end to his dirty work in a jiffy with VANISH. 

* * * VANISH is not a cure-all. It is made to do just one job and do it 
thoroughly—get rid of dandruff. 

Use VANISH to keep the hair well groomed and in good condition. VANISH 
is that remarkable new dandruff treatment so highly recommended by many 
leading hairdressers. 

VANISH is the modern way of treating common dandruff that gets right to 
the root of the trouble in a jiffy. 

Besides the pleasant feeling of the scalp, customers have also remarked how 
healthy the hair appears between shampoos. 

Vanish encourages healthy scalps because they are dandruff free * * * and 
healthy, glossy well-groomed hair is a natural result of a healthy scalp. 

* * * Joe’s hair was smooth, healthy and well groomed. Joe used VANISH. 

* * * How healthy the hair looks between shampoos. 

VANISH for healthy hair. 

Lovely hair grows in healthy scalps. VANISH is quick, simple, effective, 
exhilarates the scalp, refreshes the hair, removes dandruff. 


Par. 6. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others similar 
thereto, not specifically set out herein, respondent has represented 
directly and by implication that the use of Vanish is a cure or remedy 
and constitutes a competent and effective treatment for dandruff and 
other scalp troubles and promotes health of scalp and hair. 

Par. 7. The said advertisements are misleading in material respects 
and are “false advertisements,” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact “Vanish” is not a cure 
or an effective treatment for dandruff. Said product does not have 
any beneficial therapeutic effects in the prevention, treatment, or cure 
of any unhealthy scalp or hair condition nor will its use promote or 
be conducive to health of the scalp or hair. 

Par. 8. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying respondent’s appeal from initial decision of the 
hearing examiner and decision of the Commission and order to file 
report of compliance, Docket 5748, December 20, 1951, follows: 
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This matter came on to be heard by the Commission upon the re- 
spondent’s appeal from the hearing examiner’s initial decision herein 
and brief in opposition thereto filed by counsel in support of the 
complant (oral argument not having been requested). 

The facts in this matter are as follows: Respondent manufactures 
and sells in commerce a drug preparation designated as “Vanish.” In 
connection with the sale of this preparation, respondent has dissemi- 
nated in commerce advertisements which represented that this prepara- 
tion would prevent and cure dandruff and unhealthy scalp conditions. 
In fact, this preparation has no beneficial effect in the treatment of 
dandruff other than facilitating the removal of loose dandruff scales, 
has no therapeutic effect in the treatment of any scalp disorder, and 
does not promote the health of the scalp or hair. Upon this record, 
the hearing examiner issued an initial decision in which he found that 
respondent had disseminated false advertisements in violation of 
the Federal Trade Commission Act and ordered respondent to cease 
and desist from such dissemination in connection with its “* * * 
product designated ‘Vanish,’ or any product of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or any other name, * * *.” From this 
initial decision, respondent made its appeal now being considered. 

The grounds relied upon in support of this appeal are (1) that re- 
spondent, pursuant to an agreement to cease and desist, discontinued 
the dissemination of all false advertisements, and (2) that the order, 
by relating to advertisements of any product possessing substantially 
similar properties, could prohibit respondent from truthfully adver- 
tising other products and, therefore, is not warranted by the Federal 
Trade Commission Act. 

The record shows that in 1948 respondent entered into with the 
Commission an agreement to cease and desist from disseminating 
advertisements containing the representations alleged to be false in 
the complain herein. Since the time of the said stipulation, respond- 
ent, in connection with the sale of said preparation, has disseminated 
in commerce the following advertisement : 

Guaranteed ? 

vanish for dandruff 
Vanish for dandruff is unconditionally 
guaranteed, but users write us they 
want to be guaranteed Vanish is always 
available. Profitable Vanish dandruff 
treatments in the shop increase sales 
of the retail bottle. 


After advising respondent that the new advertising was not in 
compliance with respondent’s agreement to cease and desist, and 
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upon respondent’s continued use of this advertisement, the Commis- 
sion issued its complaint in this proceeding alleging that respondent 
was disseminating false advertisements in violation of the Federal 
Trade Commission Act. The advertisements referred to in the com- 
plaint included those disseminated by respondent prior to its agree- 
ment to cease and desist. 

The Commission is of the opinion that the facts of record show that 
respondent has violated its agreement to cease and desist by the dis- 
semination of the above-quoted advertisement. Although some of 
the phrases in this advertisement are vague and obscure in their 
meaning, taken in its entirety this advertisement has the effect of 
representing that respondent’s preparation is an effective treatment 
for the causes of dandruff. This violation of the stipulation was con- 
tinued even after it was brought to the attention of the respondent 
by the Commission. Furthermore, this record does not contain any 
assurance by respondent or any of its officials that they do not intend 
to continue to so advertise. Under these circumstances the Commis- 
sion is of the opinion that the public interest requires that respond- 
ent be ordered to cease and desist from the dissemination of false 
advertisements in the form of order contained in the hearing exam- 
iner’s initial decision. 

The Commission is of the further opinion that the order in this 
matter: properly applies to advertisements relating not only to this 
preparation but also to any other of respondent’s products of sub- 
stantially similar composition or possessing substantially similar 
properties. The Commission’s power to prevent unfair and deceptive 
acts and practices is not limited to prohibiting only repetition of the 
identical act found to be illegal. The purpose of an order to cease 
and desist is to prevent unfair and deceptive acts and practices, the 
threat of which in the future is indicated because of their similarity 
or relation to those unlawful acts found to have been committed by 
the respondent in the past. If respondent should decide in the fu- 
ture to market a preparation of substantially similar composition or 
possessing substantially similar properties which could truthfully 
be represented in any respect prohibited by this order to cease and 
desist, respondent may at that time petition the Commission to modify 
this order to permit such truthful representations. 

The Commission, therefore, being of the opinion that the respond- 
ent’s appeal is without merit and that the hearing examiner’s initial 
decision is appropriate in all respects to dispose of this proceeding: 

It is ordered, 'That the respondent’s appeal from the hearing ex- 
aminer’s initial decision be, and it hereby is, denied. 
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It is further ordered, That the initial decision of the hearing ex- 
_ aminer shall on the 20th day of December 1951 become the decision 
of the Commission. 

It is further ordered, That the respondent Koken Companies, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the attached order 
to cease and desist. 

Said initial decision, thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY WILLIAM L, PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 1, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Koken Companies, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that Act. After the issuance of the complaint and 
the filing of respondent’s answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before the above-named 
trial examiner theretofore duly designated by the Commission, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final consideration by the trial examiner on the complaint, 
the answer thereto, and testimony and other evidence; and the trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Koken Companies, Inc., is a corpo- 
ration organized and existing under the laws of the State of Missouri, 
with its office and principal place of business located at Broadway and 
Tyler Streets, St. Louis, Missouri. It is now and for a number of 
years last past has been engaged in the sale and distribution of furni- 
ture and other equipment and supplies to barber shops and beauty 
shops. One of the numerous items sold by respondent is a drug 
product designated by it as “Vanish,” this product being intended 
for use in the treatment of dandruff and other scalp disorders. While 
during recent years the volume of sales of this product has constituted 
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less than one percent of respondent’s total volume of sales, the volume 
of business in the product has been substantial. 

Par. 2. Respondent causes and has caused this product, when sold, 
to be transported from its place of business in the State of Missouri 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
has maintained a course of trade in the product in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of its business respondent has 
advertised its product “Vanish” by means of radio broadcasts and by 
means of advertisements inserted in newspapers and magazines, and 
by means of circulars distributed through the United States mails 
among prospective purchasers. All of these advertisements either 
were disseminated in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, or were for the purpose of inducing 
the purchase of the product in such commerce. Among the state- 
ments appearing in such advertisements were the following: 


Simply massage VANISH into your scalp between or after shampoos, let it dry 
naturally, and in an incredibly short time, see if every trace of dandruff hasn’t 
disappeared completely. 

That’s all there is to it—and after 1 or 2 treatments, you should be absolutely 
free from dandruff. 

Last summer I had quite a problem with my little girl, who was 214 years 
old at the time. 

She had a scalp condition that is hard to explain. It was sore in spots and 
would form large thick scales. 

Whenever I combed her hair, her scalp would start to bleed. I tried every- 
thing I knew for it, but nothing helped her. Then I was told about “VANISH.” 
I tried it for 2 or 3 weeks. From the very first treatment her scalp showed 
marked improvement. In all I used % of a $1 sized bottle and her scalp was 
completely clear again. 

VANISH FOR DANDRUFF. 

When you want to get rid of irritating unsightly dandruff VANISH is the 


answer. 


* * * dandruff I’ve got just the thing that will put him out of business 


in short order, too—VANISH. 

VANISH, the dandruff banisher. 

* * * don’t take a chance with old fashioned remedies. * * * eliminate 
dandruff the modern way with VANISH. 

This Public Enemy No. One, old man dandruff, but cheer up—you can put an 
end to his dirty work in a jiffy with VANISH. 

* * * VANISH is not a cure-all. It is made to do just one job and do 
it thoroughly—¢get rid of dandruff. 

Use VANISH to keep the hair well groomed and in good condition. VANISH 
is that remarkable new dandruff treatment so highly recommended by many 
leading hairdressers. 


KOKEN COMPANIES, INC. 619 


611 Findings 


VANISH is the modern way of treating common dandruff that gets right to 
the root of the trouble in a jiffy. 

Besides the pleasant feeling of the scalp, customers have also remarked how 
healthy the hair appears between shampoos. 

Vanish encourages healthy scalps because they are dandruff free * * * and 
healthy, glossy well-groomed hair is a natural result of a healthy scalp. 

* * * Joe’s hair was smooth, healthy and well groomed. Joe used 
VANISH. 

* * * How healthy the hair looks between shampoos. 

VANISH for healthy hair. 

Lovely hair grows in healthy scalps. VANISH is quick, simple, effective, 
exhilarates the scalp, refreshes the hair, removes dandruff. 

GUARANTEED? 

Vanish for Dandruff. 

Vanish for dandruff is unconditionally guaranteed, but users write us they 
want to be guaranteed Vanish is always available. Profitable Vanish dandruff 
treatments in the shop increase sales of the retail bottle. 

Par. 4. Through the use of these statements respondent has repre- 
sented that its product is a cure or remedy and a competent and 
effective treatment for dandruff and other scalp disorders, and that 
the use of the product promotes the health of the scalp and hair. 

Par. 5. The active ingredients of the product are sodium salicylate, 
oxyquinalin sulphate, arsenate trioxide 5/100 of 1%, and denatured 
alcohol 8%. The record establishes and the examiner therefore finds 
that the product is not a cure or remedy for dandruff, nor has it any 
beneficial effects in the treatment of dandruff other than to facilitate 
the removal of such loose dandruff scales as may be accumulated upon 
the scalp at the time the product is applied. The product has no 
therapeutic effect upon the underlying cause of dandruff and therefore 
it will not prevent the recurrence of such scales. The use of the 
product has no therapeutic effects upon any unhealthy scalp or hair 
condition, nor will it promote the health of the scalp or hair. 

Par. 6. The examiner therefore finds that the representations made 
by respondent with respect to the product, as set forth above, are er- 
roneous and misleading and constitute false advertisements. 

Par. 7. The record indicates that, with one exception, all of these 
advertisements have been discontinued by respondent, the exception 
being the last advertisement in Paragraph 3 above. 

Par. 8. The use by respondent of these advertisements has the ten- 
dency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the properties and efficacy of 
respondent’s product, and the tendency and capacity to cause such 
portion of the public to purchase substantial quantities of the product 
as a result of the erroneous and mistaken belief so engendered. 
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The acts and practices of the respondent as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Koken Companies, Inc., a cor- 
poration, and its officers, representatives, agents and employees, direct- 
ly or through any corporate or other device, in connection with the 
offering for sale, sale, or distribution of respondent’s product desig- 
nated “Vanish,” or any product of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same name or any other name, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is- 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 


(a) That said product is a cure or remedy for dandruff; or 
that it has any beneficial effect in the treatment of dandruff 
other than facilitating the removal of loose dandruff scales. 

(b) That said product has any therapeutic effect in the treat- 
ment of any scalp disorder, or that it promotes the health of the 
scalp or hair. 


2. Disseminating or causing to be disseminated by any means, for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said product, any advertisement 
which contains any representation prohibited in paragraph 1 of this 
order, 


ORDER TO FILE REPORT OF COMPLIANCE 


ft is further ordered, That the respondent Koken Companies, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the attached order 


to cease and desist [as required by aforesaid Cope and decision of 
the Commission]. 
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EWALD A. THALACKER, DOING BUSINESS AS TOP 
MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5831. Complaint, Dec. 4, 1950—Decision, Dec. 24, 1951 


Where an individual engaged in the interstate sale and distribution of push 
cards, which, bearing explanatory legends (or spaces therefor), were de- 
signed for use in the sale and distribution of articles of merchandise to the 
ultimate purchasers by means of varying games of chance, under a plan 
whereby the purchasers of a push who, by chance, selected a concealed win- 
ning name or number, secured articles without additional cost at less than 
the normal retail price thereof, others receiving nothing or, in Some cases, 2 
small consolation prize of less value than the price of the push (amount 
of which in some cases was similarly chance determined) ; 

Sold and distributed such devices to dealers in various articles of merchandise, 
assortments of which, along with said devices, were made up by the direct 
and indirect retail dealer purchasers thereof, and exposed and sold to the 
purchasing public in accordance with the aforesaid sales plan, involving 
sale of a chance to procure articles of merchandise at much less than their 
normal retail price; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries in the sale and distribution of their merchandise, contrary to an 
established public policy of the United States Government ; 

With the result that many members of the public were induced to deal with 
retailers who sold and distributed merchandise by means of said devices; 
many retailers were thereby induced to trade with manufacturers, whole- 
salers and jobbers who sold and distributed merchandise together with such 
devices; gambling was taught and encouraged; and said individual thereby 
supplied to and placed in the hands of others means and instrumentalities 
for engaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act: 

Held, That such acts and practices, under the circumstances set out, were all 
to the prejudice of the public and constituted unfair acts and practices in 
commerce. 


Before Mr. William L. Pack, hearing examiner. 


Mr. J. W. Brookfield Jr., for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ewald A. Thalacker, 
individually and doing business as Top Manufacturing Company, 
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hereinafter referred to as the respondent, has violated the provisions 
of said Act, and it appearing to the Commission that a proceeding by it 
in respect thereto would be in the public interest, hereby issues its com- 
plaint by stating its charges in that respect as follows: 

Paracrapu 1. Respondent Ewald A. Thalacker is an individual 
trading and doing business as Top Manufacturing Company with his 
office and principal place of business located at Route 4, Eau Claire, 
Wisconsin. 

Respondent is now and for more than two years last past has been 
engaged in the sale and distribution of devices commonly known as 
push cards and in the sale and distribution of said devices to dealers 
in various articles of merchandise in commerce between and among 
the various States of the United States and in the District of Columbia 
and to dealers in various articles of merchandise within the various 
States of the United States and in the District of Columbia. 

Respondent causes and has caused said devices when sold to be 
transported from his place of business in the State of Wisconsin to 
purchasers thereof at their points of location in the various States of 
the United States and in the District of Columbia. There is now and 
has been for more than two years last past a course of trade in such 
devices by said respondent in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said dealers in merchandise, push cards so 
prepared and arranged as to involve games of chance, gift enterprises 
or lottery schemes when used in making sales of merchandise to the 
consuming or purchasing public. Respondent sells and distributes, 
and has sold and distributed, many kinds of push cards, but all of said 
devices involve the same chance or lottery features when used in con- 
nection with the sale or distribution of merchandise and these devices 
vary only in detail. One of said push cards has twenty-four small 
partially perforated discs on the face of which is printed the word 
“Push.” Concealed within each disc is a number which is disclosed 
when the disc is pushed or separated from the card. The push card 
bears the legend as follows: 


TRY YOUR LUCK! 
PAY WHAT YOU PUNCH 
1¢ to 39¢ 
All Numbers Over 39 
Pay Only 39¢ 
(NAME UNDER SEAL WINS) 
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(Under the above legend is printed twenty-four squares, each en- 
closing one of the perforated discs bearing a feminine name. Opposite 
the twenty-four discs is a list of the corresponding twenty-four names, 
together with a blank space for writing in the name of the purchaser 
of each disc.) 

Many others of said push cards have printed on the faces thereof 
other labels or instructions that express the manner in which said 
devices are to be used or may be used in the sale and distribution of 
various specified articles of merchandise, such as candy, novelties and 
similar articles. The prices of the sales on said push cards vary in 
accordance with individual devices. Each purchaser pays either a 
specified price, usually from 1¢ to 5¢, or a price that is revealed only 
when a push has been made, and is entitled to a push or chance from 
the push card. When a push is made a disc is separated from the push 
card and a number is disclosed. In some type cards the number fixes 
the amount to be paid for the push or chance and in another type of 
cards, the number may designate whether or not an article of mer- 
chandise is awarded to the purchaser of that particular push. The 
numbers are effectively concealed from the purchasers and prospective 
purchasers until the selection has been made and the push completed. 
In some types of respondent’s cards specified numbers entitle pur- 
chasers to designate articles of merchandise. Others of respondent’s 
cards have a master seal which is opened when all of the pushes have 
been sold and discloses the winning push. Persons securing by their 
push lucky or winning numbers or names receive articles of merchan- 
dise without additional cost at prices which are less than the normal 
retail price of the said articles of merchandise. Persons who do not 
secure such winning numbers receive in some cases a small consolation 
prize of less value than the price paid for the push or, in other cases, 
receive nothing for their money. The articles of merchandise are 
thus distributed to the consuming or purchasing public wholly by lot 
or chance. 

Some of said push card devices have no instructions or legends 
thereon but have a blank space provided therefor. On these push 
cards the purchasers thereof place instructions or labels which have 
the same or similar import or meaning as instructions or labels placed 
by respondent on the said push cards hereinabove described, and are 
used for the distribution of various articles of merchandise in the same 
manner as the cards above described. 

Respondent sells and distributes, and has sold and distributed, many 
kinds of push cards, but all of said devices involve the same chance or 
lottery features when used in connection with the sale or distribution 
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of candy or other merchandise and vary only in detail. The only use 
to be made of said push card devices and the only manner in which 
they are used by the ultimate purchasers thereof is in combination 
with other merchandise so as to enable said ultimate purchasers or 
retailers to sell and distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, novelties, 
and other articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia, 
purchase and have purchased respondent’s said push card devices, and 
pack and assemble, and have packed and assembied, assortments com- 
prised of various articles of merchandise together with said push card 
devices. Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards and in accordance with the sales plan as described in 
Paragraph Two hereof. Because of the element of chance involved in 
connection with the sale and distribution of said merchandise by means 
of said push cards, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. As a result thereof, many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and constitutes unfair acts and practices in said 
commerce. 

The sale or distribution of said push cards by respondent as herein- 
above alleged supplies to and places in the hands of others the means of 
conducting lotteries, games of chance or gift enterprises in the sale or 
distribution of their merchandise. The respondent thus supplies to, 
and places in the hands of, said persons, firms and corporations the 
means of, and instrumentalities for, engaging in unfair acts and prac- 
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tices within the intent and meaning of the Federal Trade Commission 
Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated December 24, 1951, 
the initial decision in the instant matter of hearing examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 4, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Ewald A. Thalacker, individually and doing business as Top Manu- 
facturing Company, charging him with the use of unfair acts and 
practices in commerce in violation of the provisions of that Act. 
Thereafter respondent filed his answer in which he admitted all of 
the material allegations of fact set forth in the complaint and waived 
all intervening procedure and further hearing as to the facts. Such 
answer, however, was conditioned upon the deferring by the hearing 
examiner of his initial decision in the proceeding until the determina- 
tion by the Commission of another, similar matter, that of W. H. 
Brady & Company, Docket No. 5298. Subsequently the present pro- 
ceeding regularly came on for final consideration by the above-named 
hearing examiner, theretofore duly designated by the Commission, 
(the Commission having in the meantime rendered its decision in the 
W. H. Brady & Company case) upon the complaint and answer, and 
the hearing examiner, having duly considered the matter, finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom and order. 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. The respondent, Ewald A. Thalacker, is an individual 
trading and doing business as Top Manufacturing Company, with 
his office and principal place of business located on Route 4, Eau 
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Claire, Wisconsin. Respondent is now, and for a number of years last 
past has been, engaged in the sale and distribution of devices com- 
monly known as push cards. Some of such devices are sold by re- 
spondent to dealers who are themselves engaged in the sale of various 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. Others 
of such devices are sold by respondent to dealers engaged in the sale of 
various articles of merchandise within the several States of the United 
States. 

Respondent causes and has caused his devices, when sold, to be 
transported from his place of business in the State of Wisconsin to 
purchasers located in the various States of the United States and in 
the District of Columbia. There is now and has been a course of trade 
by respondent in such devices in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, respondent sells 
and distributes to said dealers in merchandise, push cards so prepared 
and arranged as to involve games of chance, gift enterprises, or lottery 
schemes when used in making sales of merchandise to the consuming or 
purchasing public. Respondent sells and distributes many kinds of 
push cards, but all of them involve the same chance or lottery features 
and vary only in detail. One of such push cards has twenty-four 
small, partially perforated discs on the face of each of which is 
printed the word “Push.” Concealed within each disc is a number 
which is disclosed when the disc is pushed or separated from the card. 
The push card bears the following legend: 

TRY YOUR LUCK! 
PAY WHAT YOU PUNCH 
1¢ to 39¢ 
All Numbers over 39 
Pay Only 39¢ 
(NAME UNDER SHAL WINS) 

(Under the above legend appear twenty-four squares, each enclosing 
one of the perforated discs bearing a feminine name. Opposite the 
twenty-four discs is a list of the corresponding twenty-four names, 
together with a blank space for writing in the name of the purchaser 
of each disc.) 

Many others of the push cards have printed on the faces thereof 
other labels or instructions that state the manner in which such de- 
vices are to be used or may be used in the sale and distribution of 
various specified articles of merchandise, such as candy, novelties, and 
similar articles. The prices of the sales on the push cards vary in 
accordance with the various cards. Each purchaser pays either a speci- 
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fied price, usually from 1¢ to 5¢, or a price that is revealed only when 
a push has been made. When a push is made a disc is separated from 
the push card and a number is disclosed. In some types of cards 
the number fixes the amount to be paid for the push or chance, and 
in another type of card the number may designate whether or not 
an article of merchandise is awarded to the purchaser of that partic- 
ular push. The numbers are effectively concealed from purchasers 
and prospective purchasers until the selection has been made and the 
push completed. In some types of respondent’s cards specified num- 
bers entitle purchasers to designated articles of merchandise. Others 
of respondent’s cards have a master seal which is opened when all of 
the pushes have been sold and discloses the winning push. Persons 
securing by their push lucky or winning numbers or names receive 
articles of merchandise without additional cost at prices which are 
less than the normal retail price of such articles of merchandise. Per- 
sons who do not secure such winning numbers receive in some cases a 
small consolation prize of less value than the price paid for the push 
or, in other cases, receive nothing for their money. The articles of 
merchandise are thus distributed to the consuming or purchasing 
public wholly by lot or chance. 

Some of respondent’s push-card devices have no instructions or 
legends thereon but have a blank space provided therefor. On these 
push cards the purchasers thereof place instructions or labels which 
have the same or similar import as instructions or labels placed by 
respondent on the push cards hereinabove described, and are used 
for the distribution of various articles of merchandise in the same 
manner as the cards above described. 

Respondent sells and distributes many kinds of push cards, but all 
of such devices involve the same chance or lottery features when used - 
in connection with the sale or distribution of candy or other merchan- 
dise and vary only in detail. The only use to be made of such push- 
eard devices and the only manner in which they are used by the ulti- 
mate purchasers thereof is in combination with other merchandise 
so as to enable such ultimate purchasers or retailers to sell and dis- 
tribute other merchandise by means of lot or chance as hereinabove 
described. 

Par. 3. Many persons, firms, and corporations, who sell and dis- 
tribute candy, cigarettes, novelties, and other articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia, purchase respondent’s push 
card devices, and pack and assemble assortments comprised of various 
articles of merchandise, together with such push card devices. Retail 
dealers who have purchased such assortments either directly or 
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indirectly have exposed the same to the purchasing public and have 
sold or distributed such articles of merchandise by means of such push | 
cards and in accordance with the sales plan as described above. Be- 
cause of the element of chance involved in the sale and distribution of 
merchandise by means of such push cards, many members of the pur- 
chasing public have been induced to trade or deal with retail dealers 
selling or distributing merchandise by means thereof. As a result, 
many retail dealers have been induced to deal or trade with manufac- 
turers, wholesale dealers and jobbers who sell and distribute merchan- 
dise, together with such devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above set forth 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof, 
and teaches and encourages gambling among members of the public, 
all to thé injury of the public. The use of such sales plan or method 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of such sales plan or method, is a 
practice which is contrary to an established public policy of the Gov- 
ernment of the United States and constitutes unfair acts and practices 
in commerce. 

The sale or distribution of push cards by respondent as hereinabove 
found supplies to and places in the hands of others the means of con- 
ducting lotteries, games of chance or gift enterprises in the sale or 
distribution of their merchandise. Respondent thus supplies to, and 
places in the hands of such persons, firms, and corporations means and 
instrumentalities for engaging in unfair acts and practices within the 

intent and meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public and constitute unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER 


It is ordered, That the respondent, Ewald A. Thalacker, individu- 
ally and doing business as Top Manufacturing Company, or under 
any other name, and his agents, representatives, and employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 


TOP MANUFACTURING CO. 629 
621 Order 


lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by 
said declaratory decision and order of December 24, 1951]. 
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In true MarTrer oF 
RICHMOND GARMENT COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5858. Complaint, Mar. 12, 1951—Decision, Dec. 24, 1951 


Where a corporation and its president, engaged in the introduction into com- 
merce and in the offer, sale, and distribution therein of wood products— 

(a) Misbranded certain of said products within the intent and meaning of the 
Wool Products Labeling Act and the rules and regulations promulgated 
thereunder in that, labeled “100% wool,” they contained no “wool” as there 
defined, but were composed, exclusive of ornamentation not exceeding 5 per- 
cent of their total fiber weight, of ‘reprocessed wool’; 

(b) Misbranded said products, thus labeled, in that their constituent fibers and 
the percentages thereof were not shown on the tags or labels as required by 
said Act and rules, etc.; 

(c) Misbranded certain of said products in that there was not shown on the 
labels attached thereto the legal name of the manufacturer, or of a person 
authorized by said Act to affix stamps, tags, labels, etc. ; 

(d) Misbranded certain of said products in that the constituent fibers of their 
interlinings and the percentages thereof were not Separately set forth and 
segregated upon tags or labels attached thereto, as required by said Act; 

(e) Misbranded certain of said products under said Act in that there were not 
set forth and segregated upon the labels or tags attached to the linings, 
which purported to contain wool, reused wool, or reprocessed wool, the con- 
stituent fibers and their percentages, exclusive of ornamentation not exceed- 
ing 5 percent of their total fiber weight; and, 

(f) With intent to violate the provisions of said Act, caused and participated 
in the removal or mutilation of stamps, tags, labels, and other means of iden- 
tification which had been affixed to said wool products and purported to 
contain the information required by said Act; 

With the result that said products, when offered and sold by them at their place 
of business, did not have affixed thereto the stamps, etc., containing the infor- 
mation required by said Act and rules and regulations: 

Held, That such acts and practices, under the circumstances set out, were all to 
the prejudice of the public and in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Shure & Bruder, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
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authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Richmond Garment Company, Inc., 
a corporation, and Sol Rosenbloom, individually and as an officer of 
said corporation, have violated the provisions of said Acts and the 
rules and regulations promulgated under the Wool Products Labeling 
Act of 1989, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent Richmond Garment Company, Inc., is 
a corporation organized, existing, and doing business under and. by 
virtue of the laws of the Commonwealth of Virginia, with its principal 
place of business at 11 North Seventh Street in the City of Richmond, 
Virginia. Respondent Sol Rosenbloom is the President of said cor- 
poration, and in such capacity he formulates and executes its policies 
and practices. His business address is the same as that of said 
corporation. 

Par. 2. Subsequent to January 1, 1945, respondents have intro- 
duced into commerce, and offered for sale, sold, and distributed in 
commerce, as “commerce” is defined in Wool Products Labeling Act 
of 1939, wool products, as “wool products” are defined therein. 

Par. 8. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and the Rules and Regulations 
promulgated thereunder, in that they were falsely and deceptively 
labeled with respect to the fibers and the percentages thereof of which 
they were composed, exclusive of ornamentation not exceeding five 
percentum of their total fiber weight, as “100% wool,” whereas in truth 
and in fact said products contained no “wool” as the term is defined 
in said Act, but were composed, exclusive of ornamentation not ex- 
ceeding five percentum of their total fiber weight, of “reprocessed 
wool” as the term is defined in said Act. The said wool products so 
labeled were further misbranded in that their constituent fibers and 
the percentages thereof were not shown on the tags or labels thereon as 
required by said Act, in the manner and form required by the said 
Rules and Regulations, since in truth and in fact said products 
were composed, exclusive of ornamentation, wholly of “reprocessed 
wool” as that term is defined in said Act. 

Certain of the said wool products were misbranded in that the legal 
name of the manufacturer thereof or a person required or authorized 
by said Act to affix stamps, tags, labels, or other means of identification 
thereto, was not shown on the labels attached thereto as required 
by said Act and in the manner and form required by said Rules and 
Regulations, nor was there so shown in lieu thereof a registered identi- 
fication number as permitted by said Rules and Regulations. 
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Certain of said wool products were misbranded in that the con- 
stituent fibers of their interlinings and the percentages thereof were 
not separately set forth and segregated as required by said Act, and 
in the manner and form required by said Rules and Regulations, 
upon the tags or labels attached thereto. 

Certain of said wool products were misbranded in that there were 
not set forth and segregated upon the labels or tags attached thereto 
the constituent fibers and their percentages, exclusive of ornamenta- 
tion not exceeding five percentum of their total fiber weight, of the 
linings, purporting to contain wool, reused wool, or reprocessed wool, 
of said products, as required by said Act and in the manner and form 
required by the rules and regulations promulgated thereunder. 

Par. 4. Certain wool products, when received by respondents at 
their place of business, had affixed thereto stamps, tags, labels, or other 
means of identification purporting to contain the information re- 
quired by the Wool Products Labeling Act of 1939. After said wool 
products were delivered to the respondents at their said place of 
business as aforesaid, and before they were offered for sale or sold by 
respondents to the public, said respondents caused and participated in 
the removal of some and the mutilation of others of the said stamps, 
tags, labels, and other means of identification with intent to violate 
the provisions of the Wool Products Labeling Act of 1939. As a 
result of respondent’s said acts and practices in removing and mutilat- 
ing said stamps, tags, labels, and other means of identification affixed 
to said wool products, said wool products, when offered for sale and 
sold by respondent to the public at their place of business, did not have 
affixed thereto stamps, tags, labels, or other means of identification con- 
taining the information required by said Act and Rules and 
Regulations. 

Par. 5. The aforesaid acts, practices, and methods of respondents as 
alleged were and are in violation of Sections 8, 4, and 5 of the Wool 
Products Labeling Act of 1939 and Rules 2, 3, 13, and 24 of the Rules 
and Regulations promulgated thereunder and constitute unfair and 
deceptive acts or practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
_ and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated December 24, 1951, 
the initial decision in the instant matter of Hearing Examiner Wil- 


liam L. Pack, as set out as follows, became on that date the decision 
of the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by those Acts, the Federal Trade Commission 
on March 12, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of those Acts. There- 
after, respondents filed an answer in which they admitted all of the 
material allegations of fact in the complaint and waived all inter- 
vening procedure and further hearings as to such facts. Subsequently, 
the proceeding regularly came on for final consideration by the above 
named hearing examiner, theretofore duly designated by the Commis- 
sion, upon the complaint and answer, and the hearing examiner, havy- 
ing duly considered the record herein, finds that this proceeding is in 
the interest of the public and makes the following findings as to the 
facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent Richmond Garment Company, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the Commonwealth of Virginia, with its principal 
place of business at 11 North Seventh Street in the city of Richmond, 
Virginia. Respondent Sol Rosenbloom is President of the corporation, 
and in such capacity, formulates and executes its policies and prac- 
tices. 

Par. 2. Subsequent to January 1, 1945, respondents have introduced 
into commerce, and offered for sale, sold and distributed in com- 
merce, as “commerce” is defined in the Wool Products Labeling Act 
of 1939, wool products, as “wool products” are defined therein. 

Par. 3. Certain of such wool products were misbranded within the 
intent and meaning of said Act and the Rules and Regulations promul- 
gated thereunder, in that they were labeled “100% wool,” whereas 
actually such products contained no “wool” as the term is defined in 
said Act, but were composed, exclusive of ornamentation not ex- 
ceeding five percentum of their total fiber weight, of “reprocessed 
wool” as the term is defined in said Act. 

The wool products so labeled were further misbranded in that their 
constituent fibers and the percentages thereof were not shown on the 
tags or labels on such products as required by said Act, in the manner 
and form required by said Rules and Regulations, since, as stated, 
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such products were composed, exclusive of ornamentation, wholly of 
“reprocessed wool.” 

Certain of such wool products were misbranded in that the legal 
name of the manufacturer thereof, or of a person required or author- 
ized by said Act to affix stamps, tags, labels or other means of identi- 
fication to such products, was not shown on the labels attached thereto 
as required by said Act and in the manner and form required by said 
Rules and Regulations, nor was there so shown in lieu thereof a 
registered identification number as permitted by said Rules and 
Regulations. 

Certain of such wool products were misbranded in that the con- 
stituent fibers of their interlinings and the percentages thereof were 
not separately set forth and segregated as required by said Act, and 
in the manner and form required by said Rules and Regulations, upon 
the tags or labels attached to such products. 

Certain of such wool products were misbranded in that there were 
not set forth and segregated upon the labels or tags attached thereto 
the constituent fibers and their percentages, exclusive of ornamenta- 
tion not exceeding five percentum of their total fiber weight, of the 
linings of such products, which linings purported to contain wool, 
reused wool or reprocessed wool, as required by said Act and in the 
manner and form required by said Rules and Regulations. 

Par. 4. Certain wool products, when received by respondents at 
their place of business, had affixed thereto stamps, tags, labels, or 
other means of identification purporting to contain the information 
required by the Wool Products Labeling Act of 1939. However, 
before such products were offered for sale and sold by respondents to 
the public, respondents caused and participated in the removal of 
some and the mutilation of others of said stamps, tags, labels, and 
other means of identification, with intent to violate the provisions 
of said Act. As a result of respondents’ acts, such products, when 
offered for sale and sold to the public by respondents at their place 
of business, did not have affixed thereto stamps, tags, labels, or other 
means of identification containing the information required by said 
Act and Rules and Regulations. 


CONCLUSION 


The acts and practices of respondents, as hereinabove set out, are 
all to the prejudice of the public and are in violation of the Wool 
Products Labeling Act of 1939 and the Rules and Regulations pro- 
mulgated thereunder, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER 


It is ordered, 'That the respondents, Richmond Garment Company, 
Inc., a corporation, and its officers, and Sol Rosenbloom, individually 
and as an officer of said corporation, and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the introduction into commerce or the 
offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the aforesaid Acts, of wool products, as such products are 
defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain, or in any way are rep- 
resented as containing “wool,” “reprocessed wool,” or “reused wool,” 
as those terms are defined in said Act, do forthwith cease and desist 
from misbranding such products: 

1. By using the unqualified word “wool” to designate or describe 
the constituent fibers of any product, when such fibers are not in fact 
wool as defined in the Wool Products Labeling Act of 1939. 

2. By failing to affix securely to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers. 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product, or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, or distribution thereof in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. 

(d) The constituent fibers of interlining of such wool products, 
separately set forth on said identifying marks or labels attached 
thereto. 

(e) The constituent fibers, with percentages thereof, of the linings 
of such wool products, separately set forth on such identifying marks 
or labels attached to such wool products, where such linings purport 
to contain wool, reused wool, or reprocessed wool. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
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and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
provided further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That said respondents and their officers, repre- 
sentatives, agents, and employees, as aforesaid, directly or through any 
corporate or other device, in connection with the purchase, offering 
for sale, sale, or distribution of “wool products” as such products are 
defined in and subject to the Wool Products Labeling Act of 1939, do 
forthwith cease and desist from causing or participating in the re- 
moval or mutilation of any stamp, tag, label, or other means of identi- 
fication affixed to any such “wool product” pursuant to the Wool Prod- 
ucts Labeling Act of 1939, with intent to violate the provisions of 
said Act, and which stamp, tag, label, or other means of identification 
purports to contain all or any part of the information required by said 
Act. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 24, 1951]. 
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Complaint 


In THE MarTrer or 
LLOYDS SPORTSWEAR COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5862. Complaint, Mar. 26, 1951—Decision, Dec. 29, 1951 


Where a corporation and its two officers, engaged in the manufacture, and sale 
and distribution in commerce, of wool products as defined in the Wool Prod- 
ucts Labeling Act— 

(a) Misbranded certain ladies’ skirts within the intent and meaning of said 
Act and the Rules and Regulations promulgated thereunder in that, tagged 
or labeled as “50% wool 50% rayon” the aggregate of the woolen fibers 
constituted less than 50 percent of said skirts, and they contained more 
than 50 percent of rayon; and 

(b) Misbranded said products further in that the labels affixed thereto did not 
show the aggregate of all other fibers, each of which constituted less than 
5 percent of the total fiber weight: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of Sections 3 and 4 of the Wool Products Labeling Act of 1939, 
and the rules and regulations promulgated thereunder, and constituted un- 
fair and deceptive acts and practices. 

In said proceeding while the hearing examiner, in arriving at the foregoing 
conclusion, gave full consideration to the protestations and explanations 
of respondents concerning their reputation and standing in the trade as 
manufacturers of clothing in large volume: that for upwards of twenty 
years they and their predecessors in interest had enjoyed an enviable rec- 
ord for honesty and integrity; and that the respondents could have made 
no material gain by substituting one fabric for the other; such matters, 
nevertheless, were not of sufficient cogency to warrant action other than 
the cease and desist order included in the decision. 


Before Ur. James A. Purcell, hearing examiner. 
Mr. Russell T. Porter for the Commission. 
Mr. David Leavenworth, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Lloyds Sportswear Company, Inc., a 
corporation, and Isaac N. Hazan and Max Orlinsky, individually 
and as officers of Lloyds Sportswear Company, Inc., hereinafter re- 
ferred to as respondents, have violated the provisions of said Acts 
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and Rules and Regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracraru 1. Respondents, Lloyds Sportswear Company, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of New York State, with its office and principal 
place of business located at 224 West 35th Street, New York, N. Y. 

Par. 2. Subsequent to February 1, 1950, respondents manufactured 
for introduction into commerce, introduced into commerce, offered 
for sale in commerce and sold and distributed in commerce as “com- 
merce” is defined in the Wool Products Labeling Act of 1939, wool 
products as “wool products” are defined therein. The said wool prod- 
ucts included ladies’ skirts which were made by respondents from a 
fabric designated as “Parker-Wilder 1121,” purchased from Strand 
Woolen Co. 

Par. 3. Upon the labels affixed to the said skirts appeared the fol- 
lowing: 

Lloyds Sportswear Co. 

Style 835 
WPL-6007 
50% Wool 
50% Rayon 
Size 24. 

Par. 4. The said skirts were misbranded within the intent and 
meaning of the said Act and the Rules and Regulations thereunder, 
in that they were falsely and deceptively labeled with respect to the 
character and amount of their constitutent fibers. In truth and in 
fact, the said skirts were not 50% wool as “wool” is defined in the 
said Act. The aggregate of the woolen fibers therein constituted less 
than 50% of the said skirts and they contained more than 50% rayon. 
The said articles were further misbranded in that the labels affixed 
thereto did not show the aggregate of all other fibers, each of which 
constituted less than five percentum of the total fiber weight. 

Par. 5. The person by whom the piece goods, from which said skirts 
were made by respondents, were manufactured for introduction into 
commerce affixed thereto labels and tags as required by said Act con- 
taining information with respect to its fiber content as follows: 

20% Wool 
30% Reprocessed Wool 
50% Rayon. 

Respondents have further violated the provisions of the Wool Prod- 

ucts Labeling Act of 1939 by substituting for said tags and affixing 
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to the said skirts tags and labels containing information set forth in 
Paragraph Three herein with respect to the content thereof which was 
not identical with the information with respect to such content upon 
the tags and labels as affixed to the wool product from which said 
skirts were made by the person by whom it was manufactured for 
introduction into commerce. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and consti- 
tuted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated December 29, 1951, the 
initial decision in the instant matter of Hearing Examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
March 26, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents, Lloyds Sportswear Company, Inc., 
a corporation, and Isaac N. Hazen and Max Orlinsky, individually 
and as officers of the Lloyds Sportswear Company, Inc., charging 
said respondents with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of said Acts. On April 6, 1951, re- 
spondents filed their joint answer denying certain charges of the com- 
plaint and pleading insufficient knowledge or information to form a 
belief as to the truth or falsity of the other charges of the complaint. 

No hearings have been held for the reception of testimony or 
evidence. 

Under date of May 11, 1951, respondents through their counsel, 
and the attorney in support of the complaint, entered into a “Stipula- 
tion as to the Facts,” stating that respondents are desirous of expe- 
diting this proceeding and avoiding the expense incident to the taking 
of testimony; also that the facts set forth in the stipulation may be 
taken as the facts in this proceeding in lieu of evidence in support of 
the charges stated in the complaint or in opposition thereto, and that 
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the Hearing Examiner may proceed thereon with the making of his 
Initial Decision stating his findings as to the facts, inferences which 
he may draw therefrom, his conclusion based thereon and enter his 
order disposing of the proceeding. 

Thereafter, the proceeding regularly came on for final considera- 
tion by the above-named Hearing Examiner theretofore duly desig- 
nated by the Commission upon said complaint and the aforesaid 
“Stipulation as to the Facts”; and said Hearing Examiner, having 
duly considered the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Lloyd Sportswear Company, Inc., 
(erroneously designated in the complaint as “Lloyds Sportswear 
Company, Inc.”), is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at No. 224 
West 35th Street, New York, New York; that respondents Isaac N. 
Hazan and Max Orlinsky are respectively, President and Secretary 
of Lloyd Sportswear Company, Inc., and as such are in control of 
its operation; that said corporation is, in fact, the instrumentality 
through which respondents Hazan and Orlinsky conduct their business. 

Par. 2. Subsequent to February 1, 1950, respondents manufactured 
for introduction into commerce, introduced into commerce, offered 
for sale in commerce and sold and distributed in commerce, as “‘com- 
merce” is defined in the Woo] Products Labeling Act of 1939, wool 
products as “wool products” are defined therein. The said wool 
products included ladies’ skirts which were made by respondents 
from a fabric designated as “Parker-Wilder 1121” purchased from 
Strand Woolen Co. 

Par. 8. Upon the tags or labels affixed to the said skirts the follow- 
ing information or declaration as to fiber content of said skirts 
appeared : 

50% wool 
50% rayon 

Par. 4. The said skirts were misbranded within the intent and 
meaning of said Wool Products Labeling Act of 1939, and the Rules 
and Regulations promulgated thereunder, in that they were falsely 
and deceptively labeled with respect to the character and amount 
of their constituent fibers. In truth and in fact the said skirts were 
not 507% wool, as “wool” is defined in said Act; the aggregate of the 
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woolen fibers therein constituted less than 50% of the said skirts and 
they contained more than 50% of rayon. Said articles were further 
misbranded in that the labels affixed thereto did not show the aggregate 
of all other fibers, each of which constituted less than five percentum 
of the total fiber weight. 


CONCLUSIONS 


The aforesaid acts and practices and methods of respondents as 
found were and are in violation of Sections 3 and 4 of the Wool 
Products Labeling Act of 1939 and of the Rules and Regulations 
promulgated thereunder and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

In arriving at the foregoing conclusion the Hearing Examiner has 
given full consideration to the protestations and explanations of 
respondents concerning their reputation and standing in the trade 
as manufacturers of clothing in large volume; that for upwards of 
twenty years they and their predecessors in interest have enjoyed 
an enviable record for honesty and integrity and that the respondents 
“could have (made) no material gain by substituting one fabric for 
the other.” Giving all possible weight to the foregoing the fact 
remains that none are of sufficient cogency to warrant action other than 
issuance of the following: 

ORDER 


It 7s ordered, That the respondents Lloyd Sportswear Company, 
Inc., a corporation, and Isaac N. Hazan and Max Orlinsky as officers 
of said Lloyd Sportswear Company, Inc., and also in their individual 
capacities, their respective representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or 
the sale, transportation or distribution in commerce, as “commerce” is 
defined in the aforesaid Acts, of ladies’ skirts or other wool products, 
as such products are defined in and subject to the Wool Products 
Labeling Act of 1939, which products contain, purport to contain or in 
any way are represented as containing “wool,” “reprocessed wool” or 
“reused wool,” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding such products: 

1. By falsely and deceptively stamping, tagging, labeling or other- 
wise identifying such products; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 
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(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (38) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is five per centum or more, and, (5) the aggregate of all 
other fibers. 

(b) The maximum percentage of the total weight of such wool prod- 
ucts of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool products or of one or more persons engaged 
in introducing such wool products into commerce, or in the offering 
for sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
provided further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of December 29, 1951]. 


REGAL COLLECTION SERVICE, INC., ET AL. 643 


Syllabus 


In tHE MArrer oF 
REGAL COLLECTION SERVICE, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5919. Oomplaint, Aug. 20, 1951—Decision, Dec. 31, 1951 


Where a corporation and two officers thereof, engaged in collecting account for 
others and in the interstate sale and distribution of reply post cards for 
obtaining information concerning delinquent debtors; in carrying on their 
said business under a plan whereby said cards, addressed to a debtor or 
his acquaintance, were sent by them, for mailing and return of replies to 
their agent at Washington, D. C.— 

(a) Falsely represented that they were engaged in conducting an employment 
agency or office or in compiling business or labor statistics and that the 
information requested was for such purposes, through use of the name 
“Employers Clearing House” on such cards, together with a Washington 
address and a request that the recipient answer and return the attached 
questionnaire, in which provision was made for supplying the current address 
of debtors and the names and addresses of their employers, and upon one 
side of which there was printed a box of figures similar to the arrangement 
on cards used for statistical purposes ; 

(b) Falsely represented or implied, through mailing said cards from Washing- 
ton and provision of a return address in said city, that the so-called ‘“Hm- 
ployers Clearing House” was in some manner connected with the United 
States Government; and, 

(c) Placed in the hands of others, through supplying such cards and forms, the 
means of misrepresenting that they or their customers were engaged in 
operating an employment agency, or compiling labor or business statistics, 
and that the information was sought by or on behalf of some Government 
agency ; 

The facts being that such representations and their implications were false and 
misleading; and their business and sole purpose in sending such cards was 
to gain information by subterfuge in connection with the collection of 
accounts ; 

With tendency and capacity to mislead and deceive many persons to whom such 
cards were sent, into the erroneous belief that said representations were 
true, and to induce them to give information which they otherwise would 
not supply ; and with the effect of placing in the hands of purchasers thereof 
a means for obtaining information concerning their debtors by subterfuge: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Ur. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Regal Collection 
Service, Inc., a corporation, and Sidney Cross and Irving S. Raider, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrary 1. Respondent Regal Collection Service, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Michigan with its office and principal place 
of business located at Room 813, Calvin Theater Building, 22148 
Michigan Avenue, Detroit, Michigan. Respondent Sidney Cross is 
president and treasurer and respondent Irving S. Raider is vice 
president and secretary of respondent corporation. All of the re- 
spondents have their principal place of business at the above address. 

The individual respondents Sidney Cross and Irving S. Raider 
dominate, control and direct the policies of the said corporate respond- 
ent, and all of said respondents cooperate and act together in the 
performance of the acts and practices hereinafter set out. 

Par. 2. Respondents are now and have been for more than two 
years last past engaged in conducting a collection agency and in col- 
lecting accounts owed to others. This business is carried on in the 
name of Employers Clearing House. 

Respondents are also and have been for more than two years last 
past engaged in the business of selling and distributing post cards 
designed and intended to be used by creditors, collection agencies and 
others in obtaining information concerning delinquent debtors. This 
business is carried on in the name of Skip Clearing House. 

Par. 3. Respondents, in the conduct of their collection agency busi- 
ness, engage in and have engaged in substantial commercial inter- 
course and communication in commerce with their agent, their clients 
and their clients’ debtors located in various States of the United States 
and in the District of Columbia. In the conduct of their business in 
selling said post cards, respondents cause said post cards to be trans- 
ported from their place of business in the various States of the United 
States and maintain, and have maintained at all times mentioned 
herein, a substantial course of trade in said post cards in commerce 
among and between the various States of the United States. 

Par. 4. In the course and conduct of their business as a collection 
agency, respondents frequently desire to ascertain the current address 
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of persons from whom they are endeavoring to collect monies due 
their clients, and the names and addresses of employers of such per- 
sons, and have used the post cards of the type commonly referred to as 
double post cards. These cards are mailed in bulk by the respondents 
to their agent in Washington, D. C., and are in turn mailed by said 
agent to the addressees located in various States of the United States. 
One part of the card is addressed to and contains a message for the 
debtor or some acquaintance of the debtor. The message is as follows: 

Will you please be kind enough to fill out the attached questionnaire as it is 
very important to the party whom we are enquiring about. 

You may answer these questions or give this card to the subject mentioned, 
who no doubt will answer same, as we are bringing him up to date on employ- 
ment questions for his future benefit. 

Just detach after being filled out and return promptly. 

THIS IS VERY IMPORTANT. 

The card bears the name and return address, “Employers Clearing 
House, 410 Bond Building, Washington 5, D. C.,” and also the follow- 
ing phraseology: 

EMPLOYERS CLEARING HOUSE 
Management Labor 
Cooperation 
Copyright 1950 
By Employers Clearing House 
Research Statistics 

The reply part of the card is intended to be detached, filled out and 

mailed by the addressee. The following is a copy: 


Type or Print REGISTRATION 
REPLY CARD Area se 
Classification No. ..___- 
Subsectres sree —2tree — ates gsees Sees 2507s 
Last Known Do Not Write in Space Below 
Addresstsaer sate Lay Set Slee ones For Office Only 
Above named is now residing at _------------- 
EASES EEUU SN OD Ch SAA SIRES AS ok LS Day Year Month 
Street br bhp 2t 1949 1 
"EOWwh =ssu State, __.--- Zone or RFD_-_---- 2 wl 2ard?, 1950 2 
Presenieeia ployMeny, b= ee ne Be 23) 1951 3 
Address = A Se a ee Wepty Badge.— =.2 25 =. 4 14 24 1952 + 
TK Gan coy SACO, ee a eae, Ome lomes 1953 5 
Single ____, If Married, Wife’s name ____------ 6 16 26 1954 6 
Is She Employed? and Where __-------------- Tatts E27. 1955 7 
Hows tanweC hildrenncaa4 leon; 225 eae 8 18 28 1956 8 
Does Subject Own Home? Yes ------ ING <5 9 19 29 1957 9 


Above information is required in order to bring 10 20 30 1958 10 
subjects employment record up to date for DATE REPORT REC’D 11 
future reference. CHECKED BY 12 


Thank you for your immediate reply. 
PAS eh olG Neb Bae gene see ae ema 
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Along the right side of the card a box of figures similar to the 
arrangement appearing on cards commonly used for statistical pur- 
poses is printed. Such cards as are filled in and mailed to the Wash- 
ington, D. C., address are forwarded from Washington, D. C., by 
respondents’ agents to respondents in the State of Michigan. 

Par. 5. The cards sold by respondents to others for use in obtaining 
information concerning debtors are the same as that illustrated above. 
When such cards are sold to others, the purchaser fills in the name of 
the debtors and addresses and forwards them in bulk to respondents 
at their place of business in Dearborn, Michigan. Respondents then 
forward said cards in bulk to their agent at Washington, D. C., and 
they are mailed at said place. Such of the reply cards as are filled 
out and mailed are received by said agent at Washington, D. C., and 
are then forwarded in bulk to respondents at Dearborn, Michigan. 
These cards are then forwarded to the original purchasers whom 
_ respondents are able to identify by a serial number which is placed 
upon the cards prior to their transmission to the purchasers. 

Par. 6. Through the use of the name Employers Clearing House 
and through the phraseology on and form of the cards, respondents 
represent that they are engaged in conducting an employment agency 
or employment bureau or office or in compiling business or labor sta- 
tistics and that the information requested is for such purposes. The 
mailing of said cards from Washington, D. C., and providing a return 
address at said city has the tendency and capacity to lead the recipi- 
ents to believe that the so-called Employers Clearing House is in 
some manner connected with the United States Government. 

Par. 7. The aforesaid representations and the implications there- 
from are false and misleading. In truth and in fact, respondents 
are not conducting, and are in no way connected with, any employ- 
ment bureau, business or labor statistical office and are not in any 
manner connected with the United States Government. Their busi- 
ness and the sole purpose in sending the said cards is to obtain infor- 
mation by subterfuge in connection with the collection of accounts 
and to provide a means and method by which such information may 
be obtained by those to whom they sell their said cards. By supply- 
ing said cards to purchasers they place in the hands of said purchasers 
a means and instrumentality by and through which they are able to 
obtain information concerning their debtors by subterfuge. 

Par. 8. The use as hereinabove set forth of the post cards upon 
which are printed the foregoing false and misleading statements and 
representations by respondents and their customers has had the tend- 
ency and capacity to mislead and deceive many persons to whom the 
said cards are sent into the erroneous and mistaken belief that said 
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statements and representations appearing on said cards were true and 
to induce such persons to give information which they would not 
otherwise supply. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION oF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated December 31, 1951, the 
initial decision in the instant matter of Hearing Examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. . 


INITIAL DECISION BY WILLIAM L, PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 20, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. Thereafter, respondents filed their answer in which they 
admitted all of the material allegations of fact in the complaint and 
waived all intervening procedure and further hearing as to such facts. 
Subsequently, the proceeding regularly came on for final consideration 
by the above named hearing examiner, theretofore duly designated by 
the Commission, upon the complaint and answer, and the hearing 
examiner, having duly considered the matter, finds that this proceed- 
ing is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Regal Collection Service, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Michigan, with its office and principal place 
of business located at Room 313, Calvin Theater Building, 22148 
Michigan Avenue, Dearborn, Michigan. Respondent Sidney Cross is 
president and treasurer and respondent Irving S. Raider is vice presi- 
dent and secretary of respondent corporation. Al of the respondents 
have their principal place of business at the above address. 
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The individual respondents Sidney Cross and Irving S. Raider 
-dominate, control and direct the policies of the corporate respondent, 
and all of the respondents cooperate and act together in the perform- 
cance of the acts and practices herinafter set out. 

Par. 2, Respondents are now and have been for more than two years 
last past engaged in conducting a collection agency and in collecting 
accounts owed to.others. This business is carried on in the name of 
Employers Clearing House. 

Respondents are also and have been for more than two years last 
past engaged in the business of selling and distributing post cards 
designed and intended to be used by creditors, collection agencies and 
others in obtaining information concerning delinquent debtors. This 
business is carried on in the name of Skip Clearing House. 

Par. 3. Respondents, in the conduct of their collection agency busi- 
ness, engage in and have engaged in substantial commercial inter- 
course and communication in commerce with their agent, their clients 
and their clients’ debtors located in various States of the United 
States and in the District of Columbia. In the conduct of their busi- 
ness in selling such post cards, respondents cause such cards to be 
transported from their place of business to purchasers in the various 
States of the United States and maintain, and have maintained at all 
times mentioned herein, a substantial course of trade in such post 
cards in commerce among and between the various States of the 
United States. 

Par. 4. In the course and conduct of their business as a collection 
agency, respondents frequently desire to ascertain the current address 
of persons from whom they are endeavoring to collect monies due 
their clients, and the names and addresses of employers of such per- 
sons, and have used post cards of the type commonly referred to as 
double post cards. These cards are mailed in bulk by the respondents 
to their agent in Washington, D. C., and are in turn mailed by such 
agent to the addressees located in various States of the United States. 
‘One part of the card is addressed to and contains a message for the 
debtor or some acquaintance of the debtor. The message is as follows: 

Will you please be kind enough to fill out the attached questionnaire as it is 
very important to the party whom we are enquiring about. 

You may answer these questions or give this card to the subject mentioned, 
‘who no doubt will answer same, as we are bringing him up to date on employ- 
ment questions for his future benefit. 


Just detach after being filled out and return promptly. 
THIS IS VERY IMPORTANT. 


The card bears the name and return address, “Employers Clearing 
House, 410 Bond Building, Washington 5, D. C.,” and also the fol- 
lowing phraseology : 
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EMPLOYERS CLEARING HOUSE 
Management Labor 
Cooperation 


Copyright 1950 
By Employers Clearing House 
Research Statistics 
The reply part of the card is intended to be detached, filled out and 
mailed by the addressee. The following is a copy: 


Type or Print REGISTRATION 
REPLY CARD ATER Ee ots 
Classification No. ______ 
Sd CCL Baer de So ee Ne ge te tee 
Last Known Do Not Write in Space Below 
Address PaL2HINOS SSG “CHG FUL IIT St 
Above named is now residing at _____-_______- eh AY 
SLT) PARSE OREN es (ae AEP eos Oe EGR ead aie al ras Cosme Day Year Month 
Street 1 ae epi 1949 1 
SOW == State —..__ Zone Or hel. ss 2 A223 1950 2 
Present Hmployment2 _ 29 222010) eo eat 3° 13°23 1951 3 
Wddresss FL: ASSL Dept. Badge _.___-__- 4 14 24 1952 4 
Kondo} Work, Siihieerie OR se. a reikiiie boss Hyd 1125 1953 5 
Single ____, If Married, Wife’s name _________- 6 16 26 1954 6 
Is She Employed? and Where ____-___--__---- UPN HE 1955 7 
rowalvlanva@nildrens. 22. anos oo. 82-2 ee 8 18 28 1956 8 
Does Subject Own Home Yes ____--_ No Geiut 9 19 29 1957 9 


Above information is required in order to bring 10 20 30 1958 10 
subjects employment record up to date for DATE REPORT REC’D 11 
future reference. CHECKED BY 12 


Thank you for your immediate reply. 
PAT AS eS hG Nm En Rie ene eee cele eee ae 


Along the right side of the card a box of figures similar to the 
arrangement appearing on cards commonly used for statistical pur- 
poses is printed. Such cards as are filled in and mailed to the Wash- 
ington, D. C., address are forwarded from Washington, D. C., by 
respondents’ agent to respondents in the State of Michigan. 

Par. 5. The cards sold by respondents to others for use in obtain- 
ing information concerning debtors are the same as that illustrated 
above. When such cards are sold to others, the purchaser fills in the 
names of the debtors and addresses and forwards the cards in bulk 
to respondents at their place of business in Dearborn, Michigan. Re- 
spondents then forward the cards in bulk to their agent at Washington- 
D. C., where they are mailed. Such of the reply cards as are filled 
out and mailed are received by respondents’ agent at Washington, 
D. C., and are then forwarded in bulk to respondents at Dearborn, 
Michigan. These cards are then forwarded to the original purchasers, 
whom respondents are able to identify by a serial number which is 
placed upon the cards prior to their transmission to the purchasers. 
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Par. 6. Through the use of the name Employers Clearing House 
and through the phraseology on and the form of the cards, respondents 
represent that they are engaged in conducting an employment agency 
or employment bureau or office or in compiling business or labor sta- 
tistics and that the information requested is for such purposes. The 
mailing of the cards from Washington, D. C., and providing a return 
address in that city has the tendency and capacity to lead the recipients 
to believe that the so-called Employers Clearing House is in some 
manner connected with the United States Government. 

Par. 7. These representations and the implications thereof are false 
and misleading. In truth and in fact, respondents are not conducting, 
and are in no way connected with, any employment bureau, business or 
labor statistical office and are not in any manner connected with the 
United States Government. Their business and the sole purpose in 
sending such cards is to obtain information by subterfuge in connec- 
tion with the collection of accounts and to provide a means and method 
by which such information may be obtained by those to whom they 
sell their cards. By supplying the cards to purchasers they place in 
the hands of such purchasers a means and instrumentality by and 
through which the purchasers are able to obtain information concern- 
ing their debtors by subterfuge. 

Par. 8. The use as hereinabove set forth of the post cards upon 
which are printed the foregoing false and misleading statements and 
representations by respondents and their customers has the tendency 
and capacity to mislead and deceive many persons to whom such cards 
are sent into the erroneous and mistaken belief that the statements and 
representations appearing on such cards are true, and to induce such 
persons to give information which they would not otherwise supply. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Regal Collection Service, Inc., 
a corporation, and its officers, and Sidney Cross and Irving S. Raider, 
individually and as officers of said corporation, and respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, or 
distribution in commerce or the use in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, of mailing cards, letters, 
or any other printed or written material of a substantially similar 
nature, do forthwith cease and desist from: 

(1) Using the name, “Employers Clearing House,” or any other 
word or words of similar import, to designate, describe, or refer to 
respondents’ business; or otherwise representing, directly or by im- 
plication, that respondents are conducting an employment bureau or 
employment agency or are engaged in compiling business or labor 
statistics. 

(2) Using, or supplying to others for use, mailing cards or other 
printed forms or material which represent, directly or by implication, 
that respondents or their customers are engaged in operating or con- 
ducting an employment bureau or employment agency or that they are 
compiling labor or business statistics. 

(3) Using, or supplying to others for use, mailing cards or other 
material which represents, directly or by implication, that respondents’ 
business is other than the collection of debts, or other than that of 
obtaining information for use in the collection of debts, or that the 
information sought through the use of such mailing cards or other 
material is for other than use in the collection of debts. 

(4) Representing or placing in the hands of others the means of 
representing, directly or by implication, that information sought 
concerning debtors or other persons is sought by or on behalf of any 
Government agency. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 31, 1951]. 
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In THE MATTER OF 
WESTERN UNIVERSITY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5914. Complaint, Aug. 9, 1951—Decision, Jan. 3, 1952 


A university, as that term is understood by the public and in the educational field, 
is an educational institution of higher learning, including subjects in the 
arts, sciences, and professions, with adequate equipment in the form of build- 
ings, laboratories, libraries, and dormitories for resident students, and sufii- 
cient resources to operate and maintain such institution, and with a faculty 
of learned persons qualified and trained to teach the respective subjects 
offered and possessing degrees from recognized universities and colleges. 

A degree is an academic rank recognized by colleges and universities having a 
reputable character as institutions of higher learning and which are so recog- 
nized and accredited by standard accrediting organizations, and such degree 
conveys to the ordinary mind the idea of some collegiate, university, or scho- 
lastie distinction. 

Academie degrees, as thus understood, are conferred by duly authorized, ac- 
credited and recognized educational institutions of higher learning as evi- 
dence and in recognition of prescribed scholastic attainments by students. 
of such institutions, and unless so earned and conferred they do not constitute 
degrees in the accepted meaning of the term and are of no meaning and effect 
whatever. 

Where a corporation, in the name of which was included the word “university,” 
and its president, engaged in the interstate sale and distribution of a cor- 
respondence course of study and instruction in drugless healing and related 
subjects, through advertisements in newspapers and periodicals of national 
circulation, circulars, and other advertising material— 

(a) Represented and implied that said corporation offered a home study course 
in “Drugless Therapy, Psychology, and Philosophy,” leading to degrees, and 
that it was a university as generally understood by the public and in educa- 

' tional circles; 

(b) Represented that there was a faculty of qualified professional persons, care- 
fully selected and competent to teach the subjects in their respective fields,. 
and that adequate classrooms, buildings, and libraries were maintained; 

(c) Represented that they recognized credits from accepted and recognized 
schools, and that in turn its credits were accepted and recognized by such 
schools, and that said corporation’s general educational standards were high 
and comparable to those of recognized institutions of higher learning; 

(d) Represented that the business of the school was operated by administrative 
officers and a board of directors, the members of which devoted part or all 
of their time to the work of the school; 

(e) Represented that the school had authority to award academic degrees and 
that degrees might be obtained by payment of One Hundred Dollars “for 
office expenditures,” the submission of a 3,000-word thesis, submission of 
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diplomas from other schools or an affidavit pertaining to studies and practical 
work done by the applicant, and the passing of an examination with a mini- 
mum grade of seventy-five percent; and 

(f) Represented that there was no charge for degrees but that they were 
awarded, that their course in Chiro-Deo-Therapy was scientific, suggestive, 
practical, and therapeutic, that graduates thereof received the degree of 
Doctor of Chiro-Deo-Therapy and were in great demand as technicians, and. 
that resident classes were conducted by members of the faculty who were 
franchised to qualify students; } 

The facts being that their so-called university was conducted in a massage parlor 
operated by the individual respondent, with no laboratories, libraries, or 
other educational equipment, no administrative officers, and no board of 
directors ; theses submitted were not examined and graded, nor were exam- 
inations given ; no one connected with said school had an authentic academic 
degree and said individual had no educational qualification to teach any sub- 
ject of higher education ; their so-called “degree” was unknown in the educa- 
tional and professional fields and was of no validity ; and in many instances: 
they sold diplomas and such so-called “degrees” upon the payment of One: 
Hundred Dollars and the submission of a thesis; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and. 
of thereby inducing its purchase of their course of study and degrees; and 
with the result of placing in the hands of others, through issuance of such: 
degrees, a means of deceiving the public into the belief that they were issued 
by a reputable university or institution of higher learning and were recog- 
nized and valid: 

Held, That such acts and practices, under the circumstances set forth, were: 
all to the prejudice of the public and constituted unfair and deceptive acts: 
and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. John Morris Brady, of Portland, Oreg., for respondents. 


ComMPuLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Western University, 
Inc., a corporation, and Glennie Corinthia W. Gay, individually and 
as president of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracraru 1. Respondent Western University, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the State 
of California. Respondent Glennie Corinthia W. Gay is the president 
of said corporation and as such formulates, controls, and directs all 
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of the policies and activities of said corporation. The principal office 
and place of business of both respondents is located at 3693 Fifth 
Avenue, San Diego, California. 

Par. 2. Respondents are now, and have been for more than five years 
last past, engaged in the sale and distribution in commerce between 
and among the various States of the United States of a course of study 
and instruction in drugless healing and related subjects which is 
pursued by correspondence through the medium of the United States 
mails. Respondents cause said course of instruction, lesson material, 
and other documents to be transported from their said place of busi- 
ness in California to the purchasers thereof located in various States 
of the United States other than the State of California. 

Par. 3. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said course of study so sold and distributed 
by the respondents in commerce between the various States of the 
United States. 

Par. 4. A university as that term is understood by the public and 
in the educational field is an educational institution of higher learn- 
ing, including subjects in the arts, sciences, and professions with 
adequate equipment in the form of buildings, laboratories, libraries, 
and dormitories for resident students and sufficient financial resources 
to operate and maintain such institution, and with a faculty of learned 
persons qualified and trained to teach the respective subjects offered 
by such institutions and possessing degrees from recognized univer- 
sities and colleges. 

A degree is an academic rank recognized by colleges and universities 
having a reputable character as institutions of higher learning and 
which are so recognized and accredited by standard accrediting organi- 
zations, and which degree conveys to the ordinary mind the idea of 
some collegiate, university or scholastic distinction. 

Par. 5. In the course and conduct of their business, as aforesaid, 
respondents, by means of advertisements placed in newspapers and 
magazines having a national circulation, and circulars and other ad- 
vertising material mailed to purchasers and prospective purchasers 
of their said course of study, have made and are making many false, 
exaggerated, misleading, and deceptive statements and representa- 
tions with respect to said school and the acceptance and recognition 
of its credits and the degrees awarded by them. Typical of such — 
representations, but not all inclusive, are the following: 

From the magazine “American Weekly” of February 4, 1951: 


Home Study, Drugless Therapy, Psychology, Philosophy Degs. Western Uni- 
versity, San Diego, Cal. 


sr 
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From circulars disseminated by respondents: 


WESTERN UNIVERSITY, INC. 
Chartered Under the Laws of California, 1922. 

_ Dear Frienp: In answer to your inquiry in regard to the awarding of Certifi- 
cates, Diplomas, and Degrees to students and graduates of other schools, colleges, 
and universities, WESTERN UNIVERSITY is authorized to accept the hours 
of students from any educational institution, and if the hours or credits are 
sufficient to meet with requirements of the Board of Directors of WESTERN 
UNIVERSITY, said certificate, diploma, or degree may be awarded. You may 
apply for a certificate, diploma, or degree by complying with the following: 

Send us copies of your diplomas from other schools, or a notarized affidavit 
of your studies and practical work, write a 3,000-word thesis on the subject in 
which you want a diploma, and pass the written examinations with a rate of at 
least 75 percent. 

After your hours, thesis, and examinations have been accepted by the Board 
of Directors of WESTERN UNIVERSITY, we shall award you a diploma signed 
by the President and Secretary of WESTERN UNIVERSITY, and place the 
WHSTERN UNIVERSITY, INC., STATE SEAL on it. 

The cost for the WESTERN UNIVERSITY’S office expenditures is $100.00. 
If you do not meet said requirements your money will be returned. 

There is NO charge for diplomas—they are awarded. 

Chiro-Deo-Therapy 
A Course in Drugless Healing 
Spiritually, Mentally, Physically! 
Scientific Practical 
Suggestive Therapeutic 

In regard to your recent inquiry about Chiro-Deo-Therapy training, we are 
asking you to consider the prospects and opportunities for technicians who are 
well-trained in this profession. There is a great demand for graduate tech- 
nicians ; consequently, we are making available correspondence courses in order 
to train more technicians to meet this demand. 

After satisfactory completion of this course, you will be awarded your uni- 
versity Diploma, Doctor of Chiro-Deo-Therapy, and the Western University 
Membership Card. 

Western University will grant such honors as are usually granted by any 
college or university or other institutions of learning in the United States and in 
testimony thereof give suitable diplomas under the corporate seal and signature 
of the President and Secretary of Western University, Inc. 

All resident classes and instructions are conducted by authorized faculty 
members, with franchise contracts to qualify students. 


Par. 6. By means of the foregoing representations and others of 
similar import not herein set out specifically, respondents represent 
and imply: that respondent Western University, Inc., offers a home 
study course in Drugless Therapy, Psychology, and Philosophy, lead- 
ing to degrees; that the corporate respondent is a university, as said 
term is generally understood by the public and in educational circles 
and as defined in Paragraph Four hereof; that there is a faculty of 
qualified professional persons carefully selected and competent to 
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teach the subjects in their respective fields; that adequate classrooms, 
buildings, and libraries are maintained ; that it recognizes credits from 
accepted and recognized schools and that, in turn, its credits are so 
accepted and recognized by such schools; that said corporate respond- 
ent’s general educational standards are high and comparable to the 
standards of recognized institutions of higher learning; that the busi- 
ness of said school is operated by administrative officers and a Board 
of Directors, the members of which devote part or all of their time 
to the work of said school; that it has authority to award academic 
degress and that degrees may be obtained by payment of One Hundred 
Dollars “for office expenditures,” the submission of a 3,000-word thesis, 
submission of diplomas from other schools, or an affidavit pertaining 
to studies and practical work done by the applicant, and the passing 
of an examination with a minimum grade of seventy-five percent ; that 
there is no charge for degrees but that they are awarded; that said 
course in Chiro-Deo-Therapy is scientific, “suggestive,” practical, and 
therapeutic; that graduates thereof receive the degree of Doctor of 
Chiro-Deo-Therapy and are in great demand as technicians and that 
resident classes are conducted by members of the faculty who are fran- 
chised to qualify students. 

Par. 7. All of the foregoing statements, representations, and im- 
plications are grossly deceptive, exaggerated, false, and misleading. 
In truth and in fact, the business operated by respondents is not a uni- 
versity nor an institution of higher learning, as said term is generally 
understood by members of the public and the educational world. 

Respondents have none of the facilities, equipment and faculty 
described in Paragraph Four hereof. Their so-called school or uni- 
versity is conducted in a massage parlor, operated by said individual 
respondent. There are no laboratories, libraries or other equipment 
necessary or adequate for the study of the subjects for which said 
degree is offered. 

There are no administrative officers or Board of Directors fune- 
tioning to administer the affairs of an educational institution, said 
corporate respondent being operated, managed, and controlled solely 
by said individual respondent. 

Theses submitted by persons desiring degrees are not examined and 
graded before acceptance by any faculty or Board of Directors and no 
examinations are given and papers graded by any examining body or 
Board. 

Neither the individual respondent nor anyone connected with said 
school has been awarded an academic degree by an accepted and rec- 
ognized institution of higher learning. 
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In truth and in fact respondents’ educational standards are not 
sufficient to satisfy the minimum requirements of any accepted uni- 
versity or college. The so-called “degree” of “Doctor of Chiro-Deo- 
Therapy” is unknown in the educational and professional fields, is 
not recognized by any reputable institution of higher learning and 
of no validity whatever. There are no faculty members, either at 
respondents’ place of business or elsewhere, conducting resident classes 
and qualifying students. Said individual respondent has no educa- 
tional qualifications to teach any subject of higher education. 

In truth and in fact in many instances respondents sell diplomas 
and said so-called “degrees” upon payment of the sum of One Hun- 
dred Dollars and the submission of a thesis. 

Par. 8. Academic degrees, as defined in Paragraph Four hereof, are 
conferred by duly authorized, accredited and recognized educational. 
institutions of higher learning as evidence and in recognition of pre- 
scribed scholastic attainments by students of said institutions and un- 
less so earned and conferred they do not constitute degrees in the 
accepted meaning of said term and are of no meaning and effect 
whatever. 

Par. 9. Each and all of the false, deceptive, exaggerated and mis- 
leading statements and representations made by the respondents, as 
hereinabove set forth, are calculated to, and do, have a tendency and 
capacity to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and 
representations of respondents are true; and as a direct consequence of 
such erroneous and mistaken beliefs, induced by the aforesaid actions 
and representations of respondents, a substantial number of the pub- 
lic has purchased respondents’ course of study and degrees. 

Through the issuance of said degrees, as aforesaid, respondents place 
in the hands of other individuals the instrumentality and means of 
deceiving members of the public into the belief that said degrees are 
in fact degrees issued by a reputable, recognized and accredited uni- 
versity or institution of higher learning and are recognized and valid 
degrees as said term has been defined in Paragraphs Four and Fight 
hereof. 

Par. 10. The aforesaid acts and practices of respondents are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


DpcIsion OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
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and Order to File Report of Compliance,” dated January 3, 1952, 
the initial decision in the instant matter of trial examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 9, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. Thereafter, respondents filed their answer in 
which they admitted all of the material allegations of fact in the 
complaint and waived all intervening procedure and further hearing 
as to such facts. Subsequently, the proceeding regularly came on for 
final consideration by the above-named hearing examiner, theretofore 
duly designated by the Commission, upon the complaint and answer, 
and the hearing examiner, having duly considered the matter, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom, and 
order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Western University, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the State 
of California. Respondent Glennie Corinthia W. Gay is president of 
the corporation and as such formulates, controls, and directs all of its 
policies and activities. The principal office and place of business of 
both respondents is located at 3693 Fifth Avenue, San Diego, 
California. 

Par. 2. Respondents are now, and have been for more than five 
years last past, engaged in the sale and distribution in commerce 
between and among the various States of the United States of a course 
of study and instruction in drugless healing and related subjects which 
is pursued by correspondence through the medium of the United States 
mails. Respondents cause their course of instruction, lesson material, 
and other documents to be transported from their place of business in 
California to purchasers thereof located in various States of the United 
States other than the State of California. There is now, and has been 
at all times hereinafter mentioned, a course of trade in such course of 
study so sold and distributed by respondents in commerce between the 
various States of the United States. 
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~ Par. 3. A university as that term is understood by the public and 
in the educational field is an educational institution of higher learn- 
ing, including subjects in the arts, sciences and professions, with ade- 
quate equipment in the form of buildings, laboratories, libraries and 
dormitories for resident students and sufficient financial resources to 
operate and maintain such institution, and with a faculty of learned 
persons qualified and trained to teach the respective subjects offered 
by such institutions and possessing degrees from recognized univer- 
sities and colleges. 

A degree is an academic rank recognized by colleges and universities 
having a reputable character as institutions of higher learning and 
which are so recognized and accredited by standard accrediting organ- 
izations, and which degree conveys to the ordinary mind the idea of 
some collegiate, university or scholastic distinction. 

Par. 4. In the course and conduct of their business, respondents, by 
means of advertisements placed in newspapers and magazines having a 
national circulation, and circulars and other advertising material 
mailed to purchasers and prospective purchasers of their course of 
study, have made and are making many false, exaggerated, misleading 
and deceptive statements and representations with respect to their 
school and the acceptance and recognition of its credits and the degrees 
awarded by them. Typical of such representations, but not all-in- 
clusive, are the following: 

From the magazine “American Weekly” of February 4, 1951: 

Home Study, Drugless Therapy, Psychology, Psychology Degs. Western Uni- 
versity, San Diego, Cal. 


From circulars disseminated by respondents: 


WESTERN UNIVERSITY, INC. 
Chartered Under the Laws of California, 1922. 

DeEasrR FRIEND: In answer to your inquiry in regard to the awarding of Certifi- 
cates, Diplomas and Degrees to students and graduates of other schools, colleges 
and universities, WESTERN UNIVERSITY is authorized to accept the hours 
of students from any educational institution, and if the hours or credits are suffi- 
cient to meet with requirements of the Board of Directors of WESTERN UNI- 
VERSITY, said certificate, diploma or degree may be awarded. You may apply 
for a certificate, diploma or degree by complying with the following: 

Send us copies of your diplomas from other schools, or a notarized affidavit of 
your studies and practical work, write a 3,000-word thesis on the subject in which 
you want a diploma, and pass the written examinations with a rate of at least 
75 percent. , 

After your hours, thesis, and examinations have been accepted by the Board 
of Directors of WESTHRN UNIVERSITY, we shall award you a diploma signed 
by the President and Secretary of WESTERN UNIVERSITY, and place the 
WESTERN UNIVERSITY, INC., STATH SEAL on it. 
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The cost of the WESTERN UNIVERSITY’S office expenditures is $100.00. 
If you do not meet said requirements your money will be returned. 
There is NO charge for diplomas—they are awarded. 
Chiro-Deo-Therapy 
A Course in Drugless Healing 
Spiritually, Mentally, Physically ! 
Scientific Practical 
Suggestive Therapeutic 
In regard to your recent inquiry about Chiro-Deo-Therapy training, we are 
asking you to consider the prospects and opportunities for technicians who are 
well-trained in this profession. There is a great demand for graduate tech- 
nicians, consequently, we are making available correspondence courses in order 
to train more technicians to meet this demand. 
After satisfactory completion of this course, you will be awarded your uni- 
versity Diploma, Doctor of Chiro-Deo-Therapy, and the Western University 
Membership Card. 


Western University will grant such honors as are usually granted by any 
college or university or other institutions of learning in the United States and 
in testimony thereof give suitable diplomas under the corporate seal and 
signature of the President and Secretary of Western University, Inc. 

All resident classes and instructions are conducted by authorized faculty 
members, with franchise contracts to qualify students. 

Par. 5. By means of the foregoing representations and others of 
similar import not herein set out specifically, respondents represent 
and imply: that respondent Western University, Inc., offers a home 
study course in Drugless Therapy, Psychology, and Philosophy, lead- 
ing to degrees; that the corporate respondent is a university, as that 
term is generally understood by the public and in educational circles 
and as defined in Paragraph Three hereof; that there is a faculty of 
qualified professional persons carefully selected and competent to 
teach the subjects in their respective fields; that adequate classrooms, 
buildings and libraries are maintained; that it recognizes credits from 
accepted and recognized schools and that, in turn, its credits are so 
accepted and recognized by such schools; that the corporate respond- 
ent’s general educational standards are high and comparable to the 
standards of recognized institutions of higher learning; that the busi- 
ness of the school is operated by administrative officers and a Board 
of Directors, the members of which devote part or all of their time to 
the work of the school; that the school has authority to award 
academic degrees and that degrees may be obtained by payment of 
One Hundred Dollars “for office expenditures,” the submission of a 
3,000-word thesis, submission of diplomas from other schools or an 
affidavit pertaining to studies and practical work done by the ap- 
plicant, and the passing of an examination with a minimum grade 
of seventy-five percent; that there is no charge for degrees but that 
they are awarded; that respondents’ course in Chiro-Deo-Therapy 
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is scientific, “suggestive,” practical and therapeutic; that graduates 
thereof receive the degree of Doctor of Chiro-Deo-Therapy and are 
in great demand as technicians, and that resident classes are con- 
ducted: by members of the faculty who are franchised to qualify 
students. 

Par. 6. All of these statements, representations and implications are 
deceptive, exaggerated, false, and misleading. In truth and in fact, 
the business operated by respondents is not a university nor an insti- 
tution of higher learning, as that term is generally understood by 
members of the public and the educational world. 

Respondents have none of the facilities, equipment and faculty de- 
scribed in Paragraph Three hereof. Their so-called school or univer- 
sity is conducted in a massage parlor, operated by the individual 
respondent. There are no laboratories, libraries or other equipment 
necessary or adequate for the study of tas subjects for which said 
degree is offered. 

There are no administrative officers or Board of Directors function- 
ing to administer the affairs of an educational institution, the corpo- 
rate respondent being operated, managed, and controlled solely by the 
individual respondent. 

Theses submitted by persons desiring degrees are not examined and 
graded before acceptance by any faculty or Board of Directors and no 
examinations are given and papers graded by any examining body or 
Board. 

Neither the individual respondent nor anyone connected with re- 
spondents’ school has been awarded an academic degree by an accepted 
and recognized institution of higher learning. 

In truth and in fact, respondents’ educational standards are not 
sufficient to satisfy the minimum requirements of any accepted uni- 
versity or college. The so-called “degree” of “Doctor of Chiro-Deo- 
Therapy” is unknown in the educational and professional fields, is not 
recognized by any reputable institution of higher learning, and is of 
no validity whatever. There are no faculty members, either at re- 
spondents’ place of business or elsewhere conducting resident classes 
and qualifying students. The individual respondent has no educa- 
tional qualifications to teach any subject of higher education. 

In many instances respondents sell diplomas and such so-called 
“degrees” upon payment of the sum of One Hundred Dollars and the 
submission of a thesis. 

Par. 7. Academic degrees, as defined in Paragraph Three hereof, 
are conferred by duly authorized, accredited and recognized educa- 
tional institutions of higher learning as evidence and in recognition of 
prescribed scholastic attainments by students of such institutions, and 
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unless so earned and conferred they do not constitute degrees in the 
accepted meaning of the term and are of no meaning and effect 
whatever. 

- Par. 8. The false, deceptive, exaggerated and misleading state- 
ments and representations made by respondents, as hereinabove set 
forth, are calculated to, and do, have a tendency and capacity to mis- 
lead a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements and representations are true; 
and as a direct consequence of such erroneous and mistaken belief, 
induced by such actions and representations of respondents, a substan- 
tial number of the public have purchased respondents’ course of study 
and degrees. — 

Through the issuance of such degrees, respondents also place in the 
hands of other individuals an instrumentality and means of deceiving 
members of the public into the belief that such degrees are in fact 
degrees issued by a reputable, recognized and accredited university or 
institution of higher learning and are recognized and valid degrees as 
that term has been defined herein. 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Western University, Inc., a corpora- 
tion, and its officers, and respondent Glennie Corinthia W. Gay, indi- 
vidually and as an officer of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion of courses of study and instruction in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Issuing degrees or diplomas where the sole or primary basis fo1 
such action is the payment by the recipient of a monetary considera- 
tion. 

2. Representing, by offering to grant or confer or through granting 
or conferring upon purchasers of respondents’ course of home study 
and instruction through correspondence any so-called academic de- 
grees, or by any other means, that corporate respondent is an ac- 
credited and standard institution of higher learning, or that its course 
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of instruction when pursued by correspondence is comparable to those 
used in recognized, standard and accredited resident institutions of 
higher learning. 

3. Using the word “university” or any abbreviation or simulation 
thereof, to designate, describe or refer to respondents’ school; or other- 
wise representing, directly or by implication, that the business con- 
ducted by respondents is a university or an educational institution of 
higher learning. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of January 3, 1952]. 
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In THe MATTER OF 
HOFFMAN & DENGROVE, INC., ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5684. Complaint, July 20, 1949—Decision, Jan. 10, 1952 


Where a corporate wholesale distributor of woolen piece goods and an individual, 
engaged in the offer, sale and distribution in commerce of wool products as 
defined in the Wool Products Labeling Act, including certain bolts of piece 
goods which, composed of about 50 percent wool and 50 percent viscose 
rayon, represented, invoiced and ticketed, as all wool, were the subject of 
sale in a number of transactions— 

Misbranded said bolts of piece goods in that when sold and transported in com- 
merce as aforesaid, they did not have affixed thereto a stamp, tag, label, 
or other means of identification showing their constituent fibers and per- 
centages thereof and the name or registration number of the manufacturer 
or a subsequent seller, as provided in said Act and Rules and Regulations 
promulgated thereunder : 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of said Act and Rules and constituted unfair 
and deceptive acts and practices in commerce. 

In said proceeding, while the Commission denied respondent’s appeal from the 
hearing examiner’s initial decision, the Commission was of the opinion that 
said decision was deficient in that the order therein (1) was incorrectly 
limited to products containing or represented as containing “wool” and did 
not relate to products containing “reprocessed wool” or ‘reused wool’, and 
(2) did not contain any requirement that the stamp, tag, label or other 
means of identification affixed to a wool product contain the name or regis- 
tration number of the manufacturer or a subsequent seller as provided in 
the Act and Rules; and made findings, conculsion drawn therefrom and 
order in lieu of such initial decision. 


Before Mr. Randolph Preston and Mr. Clyde M. Hadley, hearing 
examiners. 

Mr. Jesse D. Kash for the Commission. 

Guzik & Engel, of New York City, for Hoffman & Dengrove, Ine. 

Mr. Harvey L. Gardner, of New York City, for Leon Levy. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Hoffman & Dengrove, Inc., a corporation, 


; HOFFMAN & DENGROVE, INC., ET AL. 665 
~ 664 Complaint 


and Leon Levy, an individual, hereinafter referred to as respondents, 
have violated the provision of said Acts and Rules and Regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapPH 1, Hoffman & Dengrove, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 352 Fourth Avenue, New York, New York. Said respond- 
ent is now and for more than a year last past has been engaged in 
the wholesale distribution of piece goods in bolts. 

Respondent Leon Levy is an individual with his office and principal 
place of business located at 3720 Gwynn Oak Avenue, Baltimore, 
Maryland. Said respondent is now and for more than one year last 
past has been engaged in the sale of piece goods in bolts, some of which 
are sold and have been sold to the aforesaid respondent, Hoffman & 
Dengrove, Inc. 

Par. 2. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said Act and the Rules and Regula- 
tions promulgated thereunder. Since July 15, 1941, respondents have 
violated the provisions of said Act and said Rules and Regulations 
in the manufacture for introduction, and in the introduction into 
commerce and in the sale, transportation and distribution of said 
wool products in said commerce, by causing said wool products to be 
misbranded within the intent and meaning of said Act and said Rules 
and Regulations. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into commerce, sold, 
transported and distributed in commerce by respondents are piece 
goods in bolts. Exemplifying respondents’ practice of violating said 
Act and the Rules and Regulations promulgated thereunder is their 
misbranding of the aforesaid wool products in violation of the pro- 
visions of said Act and the said Rules and Regulations by failing to 
affix to said wool products a stamp, tag, label or other means of identi- 
fication, or a substitute in lieu thereof, as provided by said Act, show- 
ing (a) the percentage of the total fiber weight of the wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentum by weight of such 
fiber was five percentum or more, and (5) the aggregate of all other 
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fibers; (b) the maximum percentage of the total weight of the wool 
product of nonfibrous loading, filling, or adulterating matter; (c) 
the percentages in words and figures plainly legible by weight of the 
wool content of such wool product where said wool product contains 
a fiber other than wool; (d) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
Rules and Regulations promulgated under such Act, or the name of 
one or more persons subject to section 8 of said Act with respect to such 
wool product. 

The misbranded wool products referred to above were introduced, 
sold, transported, distributed, delivered for shipment, shipped, and 
offered for sale, in commerce, by each of the respondents. 

Par. 4. The aforesaid acts, practices and methods of the respondents, 
as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, on 
July 20, 1949, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those Acts. After the filing 
of respondents’ answers, testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a hearing examiner of the Commission theretofore duly desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Respondent Leon Levy, on 
motion duly granted by the hearing examiner, then withdrew his 
original answer and filed a substitute answer in lieu thereof admitting 
all material allegations of fact set forth in said complaint and waiving 
all intervening procedure and hearings as to said facts. Thereafter, 
on January 12, 1951, a substitute hearing examiner, duly designated 
by the Commission, filed his initial decision herein (the original hear- 
ing examiner having retired and, therefore, being unavailable). 

Within the time permitted by the Commission’s rules of practice, 
counsel for respondent Hoffman & Dengrove, Inc., filed with the Com- 
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mission an appeal from said initial decision. Thereafter this pro- 
ceeding regularly came on for final hearing by the Commission upon 
the record herein, including the briefs in support of and in opposi- 
tion to the appeal and oral argument of counsel, and the Commission 
issued its order denying said appeal. 

The Commission is of the opinion, however, that the hearing ex- 
aminer’s initial decision is deficient in certain respects, including (1) 
that the order therein is incorrectly limited to products containing or 
represented as containing “wool” and does not relate to products con- 
taining “reprocessed wool” or “reused wool,” and (2) that the order 
therein does not contain any requirement that the stamp, tag, label, 
or other means of identification affixed to a wool product contain the 
name or registration number of the manufacturer or a subsequent 
seller of such product, as provided in the Wool Products Labeling 
Act of 1939 and the Rules and Regulations promulgated thereunder. 
Therefore, the Commission, being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom and 
order, the same to be in leu of the initial decision of the hearing 
examiner. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Hoffman & Dengrove, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 254 Fourth Avenue, New York, New York. 

Respondent Leon Levy is an individual, with his office and principal 
place of business located at 3720 Gwyn Oak Avenue, Baltimore, 
Maryland. 

Par. 2. Respondent Hoffman & Dengrove, Inc., is now and since 1922 
has been a wholesale distributor of woolen piece goods. espondent 
Leon Levy in 1948 was engaged in the sale of woolen piece goods in 
bolts, some of which he sold to respondent Hoffman & Dengroeve, Inc. 
Respondent Hoffman & Dengrove, Inc., is now and since 1922 has 
been, and respondent Leon Levy in 1948 was, engaged in the offering 
for sale, sale, transportation and distribution in commerce, as “‘com- 
merce” is defined in the Wool Products Labeling Act of 1939 and in 
the Federal Trade Commission Act, of wool products composed in 
whole or in part of wool, reprocessed wool or reused wool, as those 
terms are defined in the Wool Products Labeling Act of 1939. Such 
products are subject to the provisions of said Act and the Rules and 
Regulations promulgated thereunder. 
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Par. 3. Among the wool products sold, transported, distributed 
and introduced into commerce by respondents were four bolts of piece 
goods composed of approximately 50 percent wool and 50 percent 
viscose rayon. These four bolts of piece goods, represented and in- 
voiced as being all wool, were sold to respondent Hoffman & Dengrove, 
Inc., through an independent broker, by respondent Leon Levy, who 
caused them to be transported from Baltimore, Maryland, to the 


place of business of respondent Hoffman & Dengrove, Inc., in New — 


York, New York. Respondent Hoffman & Dengrove, Inc., ticketed 
these four bolts as 100 percent wool and resold them as all wool to 
Rosenthal, a Philadelphia concern, and caused them to be transported 
from New York to Philadelphia, Pennsylvania. This purchaser, 
upon discovery that these goods were seconds as to quality, returned 
them to respondent Hoffman & Dengrove, Inc., who resold them 
ticketed as 100 percent wool and represented as being all wool, but 
of second quality, to the Mayflower Manufacturing Company, of 
Scranton, Pennsylvania, and caused them to be transported from New 
York to Scranton, Pennsylvania. Upon being informed by the May- 
flower Manufacturing Company that these four bolts of piece goods 
had been tested by the Commission and found to be composed of 
approximately 50 percent wool and 50 percent viscose rayon, respond- 
ent Hoffman & Dengrove, Inc., accepted the return of these goods, 
refunded the purchase price, and after unsuccessfully attempting to 
return them to respondent Leon Levy, resold them, correctly labeled. 

Said four bolts of piece goods, when sold and transported in com- 
merce as aforesaid, were misbranded in that they did not have affixed 
to them a stamp, tag, label or other means of identification showing 
the constituent fibers, and percentages thereof, of such products, and 
other information required by the Wool Products Labeling Act of 
1939 and the Rules and Regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the provisions of the Wool Products Tabatine 
Act of 1939 and the Rules and Regulations promulgated thereunder, 
and constituted unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


Tt is ordered, That the respondent Hoffman & Dengrove, Inc., a 
corporation, and its officers, and respondent Leon Levy, an iidividuak 
and their respective representatives, agents and employees, directly 
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or through any corporate or other device, in connection with the 
introduction or manufacture for introduction into commerce, or the 
offering for sale, sale, transportation or distribution in commerce, 
as “commerce” is defined in the aforesaid Acts, of bolts of piece goods 
or other wool products, as such products are defined in and subject 
to the Wool Products Labeling Act of 1939, which products contain, 
purport to contain or in any way are represented as containing “wool,” 
“reprocessed wool” or “reused wool,” as those terms are defined in 
said Act, do forthwith cease and desist from misbranding such bolts 
of piece goods or other products by failing to affix securely to or place 
on such products a stamp, tag, label or other means of identification 
showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers. 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter. 

(c) The name or the registered indentification number of the 
manufacturer of such wool product or of one or more persons en- 
gaged in introducing such wool product into commerce, or in the of- 
fering for sale, sale, transportation or distribution thereof in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act and in the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
provided further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe MaArTrTerR OF 
FOLEY & COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5515. Oomplaint, Nov. 20, 194%—Decision, Jan. 16, 1952 


As respects a contention that an order recommended by a substitute hearing 
examiner would be improper and illegal in view of the fact that it was 
based solely upon the reading of the record by the hearing examiner who 
was not present at the taking of the testimony: the final responsibility for 
the disposition of all cases coming before the Commission, including the 
form of its orders to cease and desist, rests upon the Commission itself, 
and it has not only the right, but the duty, under the law, to reach its own 
conclusions on the evidence regardless of those reached by the hearing 
examiner, even the examiner who presided at the reception of evidence. 

While the Administrative Procedure Act requires that the hearing examiner 
who presided at the reception of evidence must ordinarily prepare the 
recommended decision, an exception is made where such hearing examiner 
has become unavailable, as in the instant matter, in which he had retired, 
and in which the procedure followed by the Commission, after its due desig- 
nation of a substitute hearing examiner, was in compliance with the 
statutory requirements. 


Where a corporation engaged in the interstate sale and distribution of its 
“FWoley’s Honey & Tar Compound.” through advertisements in newspapers 
and radio announcements— 

(a) Represented that the use of said preparation as directed was a remedy or 
competent or effective treatment for coughs due to colds, and would check 
them or shorten their duration ; 

The facts being there is no known medication which will cure or shorten the 
duration of a cold or the underlying causes of a cough due thereto; and 
sole value of its said preparation, limited to its demulcent and mild ex- 
pectorant properties, was that it might lessen the occurrence and severity 
of coughing spells due to a cold for not more than one-half hour from the 
time of taking ; 

(b) Represented that its use as directed supplied a therapeutic dose of terpins; 
when in fact the terpin hydrate content was too small to have any beneficial 
effect ; and 

(c) Falsely represented that the therapeutic value of said preparation had been 
proven clinically by a test made ina hospital; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true and thereby induce its purchase of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

As respects respondents’ further contention that the substitute hearing examiner 
was unable to take into consideration their proposed findings of fact which 
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had been given orally to the original hearing examiner at an unreported 
-conference rather than in writing as required by the Commission’s rules of 
practice covering the matter, it appeared that respondents in their brief and 
oral argument had had full opportunity to present directly to the Commission 
any exceptions they had to the recommended decision and to make any 
relevant argument on any phase of the matter; and the Commission, under 
the circumstances, was of the opinion that its decision in the instant matter 
was proper and legal and had been reached in accordance with due process 
of law. 


As regards the charge in the complaint that respondents represented that the use 
of their said preparation as directed was a remedy or a competent or effective 
treatment for colds and sore throats due thereto: the evidence of record was 
not sufficient to support such allegations. 


Before Mr. Randolph Preston and Mr. Clyde M. Hadley, hearing 
examiners. 

Mr. Joseph Callaway for the Commission. 

Nash & Donnelly, of Chicago, U1., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Foley & Company, a 
corporation, and A. M. Salomon, an individual, hereinafter referred 
to as respondents, have violated the provisions of said Act and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracraru 1. Respondent Foley & Company is a corporation 
chartered and doing business under the laws of the State of Illinois, 
with its office and principal place of business at 945-47 George Street, 
Chicago, Illinois. 

Par. 2. Respondent A. M. Salomon is an individual operating and 
trading under the name of Lauesen and Salomon, with his office located 
at 520 North Michigan Avenue, Chicago, Illinois. This respondent 
is the advertising agent of the respondent Foley & Company and in 
the course and conduct of his business prepares advertising matter 
for said company, and in conjunction and cooperation with said com- 
pany disseminates or causes the dissemination of advertising matter 
with respect to the medicinal preparation hereinafter referred to, 
including the advertising matter set out herein. 

Par. 3. Respondent Foley & Company is now and has been for sev- 
eral years last past engaged in the business of selling and distributing 
a certain drug preparation, as “drug” is defined in the Federal Trade 
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Commission Act. The designation used by said respondent for its 
preparation and formula and directions for its use are as follows: 


Designation: Foley’s Honey & Tar Compound. 
Formula: Prior to March 1944: 

90 lbs. Carbonate Magnesium 

17 lbs. Bicarbonate of Soda 

12 Gals. Pine Tar 

81 lbs. Gum Arabic 

5 Ibs. Mobenate 

2,100 lbs. Brown Sugar 

679 lbs. Corn Syrup 

45 Gals. Honey 

4 Gals. Sugar Color 

6 Pts. Oil of Peppermint 

8% Pts. Oil of Anise 

8 Pts. Tincture of Capsicum 

17% Lbs. Terpin Hydrate 

351% Gals. Pure Grain Alcohol 

Water to make 4431 Gals. finished product. 
Subsequent to March 1944: 

Each fluid ounce contains: 


PCPDIRGELY.CTAtC see eee ee ee eee ee eee eee SE eee eee 3.9 gr 
Pine; Taps 3 St ee ee Fe re ee eee 12.9 m 
Sodium Monobenzyl succinate (Mobenate)__________________ 0.6 gr. 
GumyArabic.(acacia)) = 2-2 acon a oe ee ee eee 10 gr. 
Might eAmbper HONnC y=... aoe ee ee 48.7 m. 
Brown Sugarsec see Pa a a ee ee eee eee 263.4 gr. 
CornuSyrupi Gs" = Se a ee ee ee eee 78.3 gr. 
Oil of Peppermints iiee ss. eet oe ee eee 0.8 m. 
Oil of Anise. —=- =i 23 2323 eS ee ee ee 1.1 m. 
Light Magnesium Carhonate==-Ss3 253 ee ee ee 11.1 gr. 
Sodium= Bicarbonate: 22. 2.2 22" se loo ee eee oaleers 
Sugar Colorse 22S Ss" sh Serle ee ee en See eee 5.4 m. 
‘Propylene: Gly.cola eo ee Site See eee 38.5 m. 
Water gies. adsa oe Sees ee. Si ee ee eens 1 fld .oz. 


Directions for use: 
For adults, 1 teaspoonful. Children of school age, 14 teaspoonful; children 
2 to 4 years, 10 to 20 drops; infants 1 year old, 5 to 10 drops. Repeat doses 
as directed every 1, 2 or 3 hours as needed. 

Said respondent causes said preparation, when sold, to be trans- 
ported from its place of business in the State of Ilinois to purchasers 
thereof located in various other States located in the United States 
and the District of Columbia. 

Par. 4. In the course and conduct of their businesses, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning said preparation by 
means of United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
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ing but not limited to advertisements appearing in the March 13, 1946, 
issue of The Chicago News, Chicago, Illinois, the April 3, 1946, issue 
of the Cleveland Plain Dealer, Cleveland, Ohio, and the January 26, 
1947, issue of the Pittsburgh Press, Pittsburgh, Pennsylvania, and by 
means of radio continuities including but not limited to broadcasts 
over Stations WLS, Chicago, Ilinois, on July 26, 1943, WMT, Cedar 
Rapids, Iowa, on August 20, 19483, WMBD, Peoria, Illinois, on June 
26, 1943, and KQV, Pittsburgh, Pennsylvania, on December 20 and 27, 
1945; and respondents have disseminated and have caused the dissemi- 
nation of advertisements concerning said preparation, including but 
not limited to the advertisements referred to above, for the purpose 
of inducing and which were likely to induce, directly or indirectly, 
the purchase of said preparation in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 5. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 


Newspapers Advertisements: 

News about coughs. To give sufferers from coughs due to colds benefit of im- 
portant medical development, N. Y. doctor adds just one ingredient to already 
speedy Foley’s Honey & Tar and creates a cough syrup better and faster. Tests 
in N. Y. hospital demonstrate that this new, improved Foley’s benefited 41% with 
coughs from colds in 15 minutes, 35% more in 2 hours, balance in 24 hours. Get 
over your cough quicker by getting the new Foley’s Honey & Tar Compound from 
your druggist, 30 & 60¢ 

Coughers find answer to $64 question: “How can I get rid of my cough from a 
cold quicker?” The answer is, take plenty of terpins! They definitely help 
break up, throw off cough quicker. ‘That’s why so many doctors prescribe them— 
why the new Foley’s Honey & Tar has been specially terpin-enriched. This im- 
provement insures you more terpins than ever before to help you get well quicker. 
As heretofore, Foley’s soothes throat, checks coughing, but now it also gives 
you plenty of terpins. * * * 

Get well quicker from your cough due to a cold. Foley’s Honey & Tar Cough 
Compound. 


Radio Continuities: 

If you take Foley’s Honey & Tar you may be pleasantly surprised at how much 
sooner you would get over such a cough. Speed-up recovery is a special feature 
of Foley’s Honey & Tar. As the result of making cough syrup for over 67 years, 
the Foley people know that cough sufferers want a cough syrup that does a whole 
lot more than soothe the throat and check coughing. We want one which will 
also help to get over our cough quicker. To meet this demand, the Foley people 
experimented until they finally developed such a cough syrup—a cough syrup 
which actually helps sufferers from coughs due to colds to recover 
quicker. * * * 

Be more comfortable while you have a cough from a cold. Get over it quicker. 
Take Foley’s Honey & Tar. You'll find it unsurpassed for the speed with which 
it soothes the rawness in your throat and quiets that cough-starting tickle. It’s 
so effective that you’ll start feeling better with the first spoonful of Foley’s you 
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take. Before you realize it, those harsh, wracking coughing spells will have 
ceased. Even more important is the action which Foley’s has on your bronchial. 
tubes to help speed your recovery from your cough. For speedy relief and 
quicker recovery, take Foley’s Honey & Tar. * * * 

Check your cough from a cold before it gets worse. * * * Get after it 
with Foley’s Honey & Tar cough syrup. Do this—and you'll notice an improve- 
ment with the very first spoonful. Your throat will become more comfortable; 
the tickle will die down; your coughing spells will soon cease. While Foley’s is 
unsurpassed for easing your throat and checking coughing spells, it is famous 
for its internal action by which the duration of the cough is definitely 
lessened. * * * 

With Foley’s Honey & Tar ready and able to help you, don’t suffer needless 
discomforts or let your cough hang on longer than necessary. Get over it 
quicker by doctoring yourself with Foley’s Honey~& Tar. 

A little over two years ago a nationally known New York medical authority 
advised the makers of Foley’s Honey & Tar that their cough syrup could be 
greatly improved if they added one newly developed ingredient. As the result, 
this authority was told to test out the improved Foley formula in a New York 
hospital under scientific conditions. The authenticated records of their test 
showed 41% of those suffering from coughs due to colds were benefited in 10 
minutes by this improved formula, 35% more within 2 hours, and the remainder 
within 24 hours. In cases of sore throat, 60% benefited in 15 minutes. ‘This 
new, improved formula is now embodied in Foley’s Honey & Tar. Take ad- 
vantage of this great step forward in a cough syrup and get well quicker. Throw 
off your cold in less time and suffer less. For speedy comfort and speeded-up 
recovery, go to your druggist now for a 30 to 60¢ bottle of Foley’s Honey & 
Tar. But be sure to get this hospital-tested formula which gives so much 
quicker results, be sure to get Foley’s—spelled F-O-L-H-Y—Foley’s Honey & Tar. 


Par. 6. Through the use of the advertisements hereinabove set forth 
and others of the same import but not specifically set out herein, 
respondents represented that the use of said preparation, as directed, 
is a remedy or a competent or effective treatment for colds and sore 
throat and coughs due to colds; that it will check coughs due to 
colds or shorten their duration; that its use, as directed, supplies a 
therapeutic dose of terpins and that its value in the treatment of sore 
throat and coughs due to colds has been proved clinically by a test 
made in a hospital. 

Par. 7. Said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in. the Federal 
Trade Commission Act. In truth and in fact, the value of said pre- 
paration under either of said formulas is limited to its demulcent and 
mild expectorant properties. Its use may lessen the occurrence of 
coughing spells due to colds, but since neither of said properties 
will have any effect upon the cause or causes of colds, or sore throat or 
coughs, due to colds, it is not a remedy or a competent or effective 
treatment therefor and will not check such ailments or shorten their 
duration. Its use, as directed, will not supply a therapeutic dose of 
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terpins. Said preparation has not been tested in a hospital and the 
test referred to in said advertisements is not a valid or authentic 
test and does not demonstrate that said preparation is of benefit to per- 
sons suffering from sore throat and coughs due to colds in the manner 
and to the extent set out therein. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AnD OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 20, 1947, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After the filing of respondents’ answer, testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a hearing examiner of the 
Commission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the aforesaid complaint, the respondents’ answer 
thereto, the testimony and other evidence, the recommended decision 
of a substitute hearing examiner duly designated by the Commission, 
the hearing examiner originally designated herein being unavailable, 
briefs and oral argument of counsel; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Foley & Company is a corporation char- 
tered and doing business under the laws of the State of Illinois, with 
its office and principal place of business at 945-47 George Street, 
Chicago, Illinois. 

Par. 2. Respondent A. M. Salomon is an individual operating and 
training under the name of Lauesen and Salomon, with his office located 
at 520 North Michigan Avenue, Chicago, Illinois. This respondent is 
the advertising agent of the respondent Foley & Company and in the 
course and conduct of his business prepares advertising matter for said 
company, and in conjunction and cooperation with said company dis- 
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seminates or causes the dissemination of advertising matter with 
respect to the medicinal preparation hereinafter referred to, including 
the advertising matter set out herein. 

Par. 38. Respondent Foley & Company is now and has been for 
several years last past engaged in the business of selling and distrib- 
uting a certain drug preparation, as “drug” is defined in the Federal 
Trade Commission Act. The designation used by said respondent for 
its preparation and formula and directions for its use are as follows: 


Designation; Foley’s Honey & Tar Compound. 
Formula, subsequent to March 1944: 


Each fluid ounce contains: 


Terpinish ydrates sees ee ks ee he et 3.9 gr 
Ding ¢ Dares ss ee ee ee ts ee ee eee a 12.9 m. 
Sodium Monobenzyl Succinate (Mobenate) ~------_--_-_-_-_- 0.6 gr. 
Gum: Arabic “(acre a ) a2" ae ee ny ae 10 gr. 
Lient Ambersb oneyas 22 =2 2 oe oe ee ee ee eee 48.7 m. 
Brown”! Sugars 2a. ee Ue Sh eae el WE as See 263.4 gr. 
Corn? Sy.nupe os Sa ae ee ee ee eee 78.3 gr. 
Oilso£ Peppermint. S22 eee eee Ne ee 0.8 m. 
Olof -Anise=. =. ee ee eee tabs.m, 
Licht» Maenesium=Carbonates= = a= ee ee 11.1 gr. 
SodiumsBicarbonagtes fe see ew ee eee ee ees ee ee ee 3.1 ger. 
Suzars@olorba ate Et ioe Ee ee ae eee 5.4 m. 
Propylene Glycol sani 2: ben bass te erie eee eos 38. m. 
Water o2sad2e222: Stitt a Sd i eee 1 fld. oz. 


Directions for Use: 


For adults, 1 teaspoonful. Children of school age, % teaspoonful; 
children 2 to 4 years, 10 to 20 drops; infants 1 year old, 5 to 10 drops. Re- 
peat doses as directed every 1, 2 or 3 hours as needed. 

The formula prior to March 1944 was substantially the same, the 
main difference being a smaller content of terpin hydrate. 

Respondent Foley & Company causes said preparation, when sold, 
to be transported from its place of business in the State of Illinois to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their businesses, as aforesaid, 
and for the purpose of inducing the purchase of said preparation, re- 
spondents have disseminated and caused the dissemination of certain 
advertisements concerning said preparation by the United States mails 
and by various means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, and they have also disseminated and 
have caused the dissemination, by various means, of many advertise- 
ments for the purpose of inducing and which were likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 
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Among and typical of the statements and representations contained 
in said advertisements, disseminated and caused to be disseminated as 
hereinabove set forth, principally by insertions in newspapers and by 
radio announcements, have been the following: 


News about coughs. To give sufferers from coughs due to colds benefit of 
important medical development, N. Y. doctor adds just one ingredient to already 
speedy Foley’s Honey & Tar and creates a cough syrup better and faster. Tests 
in N. Y. hospital demonstrate that this new, improved Foley’s benefited 41% 
with coughs from colds in 15 minutes, 35% more in 2 hours, balance in 24 hours. 
Get over your cough quicker by getting the new Foley’s Honey & Tar Compound 
from your druggist, 30 & 60¢. 

Coughers find answer to $64 question. “How can I get rid of my cough from 
a cold quicker?” The answer is—take plenty of terpins! They definitely help 
break up, throw off cough quicker. That’s why so many doctors prescribe 
them—why the new Foley’s Honey & Tar has been specially terpin-enriched. 
This improvement insures you more terpins than ever before to help you get 
well quicker. As heretofore, Foley’s soothes throat, checks coughing, but now 
it also gives you plenty of terpins. * * #* 

Get well quicker from your cough due to a cold. Foley’s Honey & Tar Cough 
Compound. 

If you take Foley’s Honey & Tar you may be pleasantly surprised at how 
much sooner you would get over such a cough. Speeded-up recovery is a special 
feature of Foley’s Honey & Tar. As the result of making cough syrup for over 
67 years, the Foley people know that cough sufferers want a cough syrup that 
does a whole lot more than soothe the throat and check coughing. We want 
one which will also help us get over our cough quicker. To meet this demand, 
the Foley people experimented until they finally developed such a cough syrup— 
a cough syrup which actually helps sufferers from coughs due to colds to recover 
quicker. * )*' * 

Be more comfortable while you have a cough from a cold. Get over it quicker. 
Take Foley’s Honey & Tar. You’ll find it unsurpassed for the speed with which 
it soothes the rawness in your throat and quiets that cough-starting tickle. It’s 
so effective that you’ll start feeling better with the first spoonful of Foley’s you 
take. Before you realize it, those harsh, wracking coughing spells will have 
ceased. * * * Even more important is the action which Foley’s has on your 
bronchial tubes to help speed your recovery from your cough. For speedy re- 
lief and quicker recovery, take Foley’s Honey & Tar. * * * 

Check your cough from a cold before it gets worse. * * * Get after it 
with Foley’s Honey & Tar Cough syrup. Do this—and you'll notice an improve- 
ment with the very first spoonful. Your throat will become more comfortable; 
the tickle will die down; your coughing spells will soon cease. While Foley’s 
is unsurpassed for easing your throat and checking coughing spells, it is famous 
for its internal action by which the duration of the cough is definitely lessened. 

With Foley’s Honey & Tar ready and able to help you, don’t suffer needless 
discomforts or let your cough hang on any longer than necessary. Get over it 
quicker by doctoring yourself with Foley’s Honey & Tar. 

A little over two years ago, a nationally known New York medical authority 
advised the makers of Foley’s Honey & Tar that their cough syrup could be 
greatly improved if they added one newly developed ingredient. As the result, 
this authority was told to test out the improved Foley formula in a New York 
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hospital under scientific conditions. The authenticated records of this test 
showed 41% of those suffering from coughs due to colds were benefited in 10 
minutes by this improved formula, 35% more within 2 hours, and the remainder 
within 24 hours. In cases of sore throat, 60% benefited in 15 minutes. This new, 
improved formula is now embodied in Foley’s Honey & Tar. Take advantage 
of this great step forward in a cough syrup and get well quicker. Throw off 
your cough in less time and suffer less. For speedy comfort and speeded-up 
recovery, go to your druggist now for a 30 or 60¢ bottle of Foley’s Honey & Tar. 
But be sure to get this hospital-tested formula which gives so much quicker 
results, be sure to get Foley’s—spelled F-O-L-H-Y—Foley’s Honey & Tar. 

Par. 5. Through the use of the advertisements above set forth and 
others of like import, respondents have represented that the use of 
said preparation, as directed, is a remedy or a competent or effective 
treatment for coughs due to colds; that it will check coughs due to 
colds or shorten their duration; that its use, as directed, supplies a 
therapeutic dose of terpins; and that its therapeutic value has been 
proven clinically by a test made in a hospital. 

Par. 6. In fact the only value of respondent’s preparation when 
taken by persons with a cold is as a palliative to bring about temporary 
symptomatic relief. There is no known medication which will cure 
or shorten the duration of a cold or the underlying causes of a cough 
due to a cold. While such a cough may be temporarily suppressed, 
the underlying causes will remain. The value of said preparation is 
limited to its demulcent and mild expectorant properties. A demul- 
cent has the property of forming a protective coating over those areas 
of mucous membrane of the throat and pharynx with which it comes 
in contact when swallowed by the patient. This protective coating 
tends to prevent further irritation of the inflamed areas of the throat 
and pharynx until it is washed away by saliva and other secretions. 
Thus it tends to temporarily lessen the amount of coughing due to the 
irritation of these areas for a limited period of from two to fifteen 
minutes in most cases and never longer than one half hour from the 
time of taking. An expectorant has properties which modify the 
amount or content of the secretions of the respiratory tract. The value 
of such expectorant action in the treatment of a cough due to a cold 
is in dispute. But whatever the value of expectorants in sufficient 
dosage may be, the ingredients in respondent’s preparation which have 
expectorant properties are not present in sufficient quantity to have 
more than a slight expectorant effect, if any, when taken as directed. 
Thus respondent’s preparation does not constitute a remedy or an 
effective treatment for coughs due to a cold. Nor will it shorten the 
period of time during which such coughs will persist. Its sole value, 
when taken as directed for such coughs, is that it may lessen the occur- 
rence and severity of coughing spells due to a cold for a period of not 
over one half hour from the time of taking. 
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The content of terpin hydrate in respondents’ preparation is too 
small to constitute a therapeutic dosage or to have any beneficial 
effect in the treatment of a cough due to a cold, when taken as directed. 
The therapeutic value of respondents’ preparation has not been proven 
clinically by tests conducted in a hospital. 

Par. 7. The complaint in this proceeding also alleged that respond- 
ents represented that the use of said preparation, as directed, is a 
remedy or a competent or effective treatment for colds and sore throat 
due to colds. The evidence of record is not sufficient to support these 
allegations of the complaint. 

Par. 8. The statements and representations referred to in Para- 
graphs Four and Five have been and are false and misleading, and 
the advertisements wherein such statements and representations were 
made were false advertisements. Respondents’ use of the aforesaid 
false and misleading statements and representations, disseminated as 
aforesaid, has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations were true and 
to induce a substantial number of the public to purchase said prepa- 
ration because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Respondents contend that the order as recommended by the substi- 
tute hearing examiner would be improper and illegal in view of the 
fact that it is based solely upon a reading of the record by a hearing 
examiner who was not present at the taking of testimony. The final 
responsibility for the disposition of all cases coming before it, includ- 
ing the form of its orders to cease and desist, rests upon the Commis- 
sion itself. Under the law the Commission not only has the right 
but has the duty to reach its own conclusions on the evidence regard- 
less of the conclusions reached by the hearing examiner—even the 
hearing examiner who presided at the reception of evidence. While 
the Administrative Procedure Act requires that the same hearing ex- 
aminer who presided at the reception of evidence must ordinarily 
prepare the recommended decision, an exception is made in any case 
where such hearing examiner has become available. ‘Thus in this 
matter where the hearing examiner who presided at the reception of 
evidence becomes unavailable due to retirement, the procedure fol- 
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lowed by the Commission in reaching its decision is in compliance 
with the statutory requirements. 

Respondents further contend that the substitute hearing examiner 
was unable to take into consideration their proposed findings of fact, 
which had been given orally to the original hearing examiner at an 
unreported conference rather than in writing as required: by the-Com- 
mission’s Rules of Practice governing this matter. It is noted, how- 
ever, that respondents in their brief and oral argument have had full 
opportunity to present directly to the Commission any exceptions 
they have to the recommended decision and to make any relevant 
argument on any phase of this matter. Under these circumstances the 
Commission ‘is of the opinion that its decision herein is proper and 
legal and that it has been reached in accordance with due process of 
law. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence introduced before a hearing 
examiner of the Commission theretofore duly designated by it, the 
recommended decision of a substitute hearing examiner duly desig- 
nated by the Commission (the hearing examiner originally designated 
herein being unavailable), briefs and oral argument of counsel; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That the respondents, Foley & Company, a corpora- 
tion, and its officers, and A. M. Salomon, an individual, and their re- 
spective representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of the preparation designated Foley’s Honey and 
Tar Compound, or any other preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under such name or any other name, do forthwith cease and de- 
sist from : 

1. Disseminating, or causing to be disseminated, any advertisement, 
by means of the United States mails, or by any other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or by implication: 

(a) That said preparation is a remedy or an effective treatment for 
coughs due to colds. 

(b) That the use of said preparation will shorten the total period 
during which coughing due to a cold will persist. 
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(c) That the use of said preparation will have any value in the 
treatment of coughs due to a cold in excess of lessening the occurrence 
and severity of coughing spells for a period of not over one-half hour 
from the time of taking. 

(d) That said preparation, taken as directed, supplies a therapeu- 
tic dose of terpin hydrate ‘or that’ its terpin contént would have any 
beneficial effect in the treatment of a cough due to a cold. 

(e) That the therapeutic value of said preparation has been proven 
clinically by tests made in a hospital. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any of the representations pro- 
hibited in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within sixty (60) 
days after’service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATtTerR OF 7 
R. J. REYNOLDS TOBACCO COMPANY 
MODIFIED CEASE AND DESIST ORDER 


Docket 4795. Order, January 17, 1952 


Modified order eliminating the words “officers, agents, representatives and 
employees,” and modifying testimonial prohibition in accordance with court’s 
decree in proceeding in question—in which the Commission’s original order 
issued on March 31, 1950, 46 F. T. C. 706 at 733, and in which the Court of 
Appeals for the Seventh Circuit, on November 1, 1951, in R. J. Reynolds 
Tobacco Co. vy. Federal Trade Commission, 192 F. 2d 535, rendered its 
opinion and decision, “holding that the Commission was without authority to 
include in its order, ‘officers, agents, representatives and employees,’ in the 
absence of any finding other than those directed solely at the corporation,” 
and that latter prohibition was too broad, and on December 7, 1951, entered 
its final decree modifying, and affirming as modified, the aforesaid desist 
order, pursuant to its said opinion— 

Requiring respondent corporation, in connection with the offer, etc., in commerce, 
of its “Camel” brand of cigarettes, to cease and desist from representing that 
the smoking of such cigarettes encourages the flow of digestive fluids, relieves: 
fatigue, etc., as in said order below set out; and from using in any adver- 
tising media testimonials of users or purported users which contain any 
of the prohibited representations. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. Edward L. Smith for the Commission. 

Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., 
and Mr. P. Frank Hanes, of Winston-Salem, N. C., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondent’s 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of said amended complaint, the report 
of the trial examiner upon the evidence and exceptions to such report, 
briefs in support of the amended complaint and in opposition thereto, 
and oral argument of counsel; and the Commission, having made its 
findings as to the facts and its conclusion that the respondent has vio- 
lated the provisions of the Federal Trade Commission Act and issued 
its order to cease and desist on March 31, 1950; and 

Respondent R. J. Reynolds Tobacco Company, having filed in the 
United States Court of Appeals for the Seventh Circuit their petition 
to review and set aside the order to cease and desist issued herein, 
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and that Court having heard the matter on briefs and oral argument 
and fully considered the matter, and having, thereafter on December 
7, 1951, entered its final decree modifying and affirming, as modified, 
the aforesaid order to cease and desist pursuant to its opinion an- 
nounced on November 1, 1951: 

_ Now, therefore, it is hereby ordered, adjudged, and decreed, That 
the respondent, R. J. Reynolds Tobacco Company, a corporation, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of its “Camel” brand 
of cigarettes, do forthwith cease and desist from representing, directly 
or by implication : 

1. That the smoking of such cigarettes encourages the flow of diges- 
tive fluids or increases the alkalinity of the digestive tract, or that it | 
aids digestion in any respect. 

2. That the smoking of such cigarettes relieves fatigue, or that it 
creates, restores, renews, gives, or releases bodily energy. 

3. That the smoking of such cigarettes does not affect or impair the 
“wind” or physical condition of athletes. 

4. That such cigarettes or the smoke therefrom will never harm or 
irritate the throat, nor leave an aftertaste. 

5. That the smoke from such cigarettes is soothing, restful or com- 
forting to the nerves, or that it protects one against nerve strain. 

6. That Camel cigarettes differ in any of the foregoing respects 
from other leading brands of cigarettes on the market. 

7. That Camel cigarettes or the smoke therefrom contains less nico- 
tine than do the cigarettes or the smoke therefrom of any of the four 
other largest selling brands of cigarettes. 

And it is hereby further ordered, adjudged, and decreed, That said 
respondent, R. J. Reynolds Tobacco Company, a corporation, in con- 
nection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
its “Camel” brand of cigarettes, do forthwith cease and desist from 
using in any advertising media testimonials of users or purported users 
of said cigarettes which contain any of the representations prohibited 
in the foregoing paragraph of this decree. 

And itis hereby further ordered, adjudged, and decreed, That within 
ninety (90) days after the entry of this decree the petitioner shall 
file with the Federal Trade Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 


this decree. 
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In THE MATTER OF 
WARNER ELECTRIC COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGHD VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5582. Complaint, Sept. 21, 1948—Decision, Jan. 28, 1952 


Where a corporation and its two officers, engaged in the interstate sale and 
distribution of their “Warner Brush Electroplater” ; in advertising in news- 
papers, and periodicals, circulars, pamphlets and other advertising litera- 
ture, directly or by implication— 

(a) Represented that the results obtained through the use of their machine 
equalled those obtained through the use of the conventional tank or im- 
mersion method of electroplating ; 

The facts being that while the brush method serves a useful purpose within 
its field, it is incapable of accomplishing results equal to those accomplished 
by the tank method or conventional way of electroplating, in wide use in 
the trade and capable of handling almost any type of work; 

(b) Falsely represented that the brush method of electroplating works as well 
on rough as on smooth surfaces, and as well in deep recesses and on irregu- 
lar shapes as on flat, smooth surfaces and regular shapes; the facts being 
that, generally speaking, it works satisfactorily only on surfaces which are 
relatively small and smooth and which do not have deep recesses or com- 
plicated or irregular shapes; and 

(c) Falsely represented that said method of electroplating was new or a new 
invention; the facts being that while their machine and accompanying 
equipment possessed certain features and improvements which distinguished 
them from brush electroplater sets generally, the method or substantially 
similar methods had been in use for fifty years or more; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their product and thereby cause its pur- 
chase thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
eeptive acts and practices in commerce. 


As respects other charges in the complaint to the effect that respondents falsely 
advertised that through use of their method it was easy and simple to plate 
metal articles; that special skill and knowledge was not required for 
satisfactory results; that worn articles could be replated by a stroke of the 
brush and that their method would chromium plate; that through doing 
work for others their device would pay for itself within a week; that a 
complete set of necessary tools and equipment was furnished purchasers; 
and that they were owners of a patent entitling them to exclusive use of 
the method concerned : the Commission was of the opinion that such charges 
were not sustained by the greater weight of the evidence. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Morton Nesmith and Mr. George M. Martin for the Commission. 
Mr, William A. Romanek, of Chicago, Il., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Warner Electric 
Company, a corporation, and Michael M. Warner, Raymond E. 
Brandell, and Archer L. Howard, individually, and as officers of 
Warner Electric Company, a corporation, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, Warner Electric Company, is a corpora- 
tion organized, existing and doing business under the laws of the 
State of Illinois with its principal office located at 860 North Michi- 
gan Avenue in the city of Chicago, State of Illinois, with its plant 
located at 1512 West Jarvis Street, in the city of Chicago, State of 
Illinois. The respondent, Michael M. Warner, is the president and 
treasurer of said corporation, his address being 4005 West Waveland 
Avenue in the city of Chicago, State of Illinois. The respondent 
Raymond E. Brandell, is the vice-president of said corporation, his 
address being 5401 West Division Street, in the city of Chicago, State 
of Illinois. The respondent Archer L. Howard, is the secretary of 
said corporation, his address being 815 Greenwood Street in the city 
of Wilmette in the State of Illinois. By virtue of their positions as 
officers, the individual respondents direct, dominate, and control the 
acts and practices of the corporate respondents. 

Par. 2. The said respondents, Warner Electric Company, a corpo- 
ration, and Michael M. Warner, Raymond E. Brandell, and Archer 
L. Howard, individually and as officers of corporate respondent, are 
now, and for more than one year last past have been, engaged in the 
offering for sale, sale and distribution in commerce between and 
among the various States of the United States, of an electroplating 
device designated as “Warner Brush-Electroplater” causing the same, 
when sold to be shipped from their place of business in the State of 
Lllinois to purchasers thereof located in various other States of the 
United States. 

All of said respondents maintain and at all times mentioned herein 
have maintained, a course of trade in said device, in commerce, among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of promoting the sale of their said device, in commerce, 
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respondents make and have made certain statements, representations, 
and claims concerning said device and the use thereof by means of 
advertisements inserted in newspapers and periodicals and by cir- 
culars, leaflets, pamphlets, and other advertising literature. Among 
and typical of said statements, representations, and claims are the 
following: 

NEW Invention Electroplates by BRUSH. Easy to Plate CHROMIUM, GOLD, 
SILVER, NICKEL, COPPER—TFor pleasure and profit! If you have a work- 
shop—at home or in business—you need this new Warner Hlectroplater. At the 
stroke of an electrified brush, you can electroplate models and projects, tools, 
fixtures, silverware, ete. with a durable sparkling coat of metal—Gold, Silver, 
Chromium, Nickel, Copper or Cadmium. Method is easy, simple, quick. Every- 
thing furnished—equipment complete, ready for use. By doing a bit of work 
for others, your machine can pay for itself within a week. 

The Warner Method does not require a skilled operator. 

No skill or experience is required. 

Warner Brush Plating equals the immersion type plating in both beauty and 
durability. 

Electroplating by brush works equally well on smooth or rough, flat or round 
surfaces, in deep recesses and on irregular shapes. 

Par. 4. Through the use by the respondents of the foregoing claims 
and representations, they have directly or indirectly represented that 
it is easy and simple to plate metal objects with chromium, copper, 
silver, nickel, or other metals by the Warner method of electroplating ; 
that one does not have to be a skillful operator or have special knowl- 
edge of the electroplating process in order to obtain satisfactory plat- 
ing results by the use of their device and method; that by a stroke 
of their electroplating brush, worn articles such as faucets, tools, sil- 
verware, and other metal articles can be replated with a durable spar- 
kling coat of metal; that their said brush method of electroplating will 
chromium plate an article; that their method of electroplating by 
brush, plates equally well on smooth or rough, flat or round surfaces, 
and in deep recesses and on irregular shapes; that their brush method 
of electroplating equals the results obtained by using the conventional 
tank method, insofar as appearance, quality, and durability is con- 
cerned; that by doing work for others, the device will pay for itself 
in one week; that a complete set of tools and equipment necessary for 
satisfactory electroplating is furnished the purchasers of such devices; 
that the brush method of electroplating is new and that respondents 
are the owners of a design or process patent which entitled them to 
the exclusive use of such method. 

Par. 5. The aforesaid statements and representations, in truth and 
in fact, are false, misleading and deceptive. The use of respondents’ 
device is not an easy or simple method of electroplating. Its use does 
require considerable skill and knowledge to obtain a satisfactory 
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result. Worn out articles such as faucets, tools, and silverware or 
other metal articles cannot be replated with a durable sparkling coat 
of metal by a stroke of their electroplating brush. Said brush method 
of electroplating will not: satisfactorily chromium plate an article. 
The use of said device will not plate equally well on smooth, rough, 
flat or round surfaces and in deep recesses and irregular shapes. The 
use of said device will not equal the results obtained by using the 
conventional tank method of electroplating insofar as appearance, 
quality and durability is concerned. The device will not pay for 
itself in one week or any other definite time by doing work for others. 
A complete set of tools and equipment necessary for satisfactory 
electroplating is not furnished the purchasers of such device. The 
brush method of electroplating is not new and respondents are not the 
owners of a design or process patent which entitles them to the ex- 
clusive use of such method. 

Par. 6. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations with respect to their 
device, disseminated as aforesaid, has had and now has the capacity 
and tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements, representations and advertisements are true and induces a 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase respondents’ said device. 

Par. 7. The aforesaid acts and practices of the respondents, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 21, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that Act. After the issuance of said complaint and the 
filing of answer thereto by respondent Warner Electric Company 
and of separate answer by respondents Archer L. Howard, Raymond 
E. Brandell and Michael M. Warner, testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a hearing examiner of the Commission, there- 
tofore designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
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this proceeding regularly came on for final hearing before the Commis- 
sion upon the complaint, respondents’ answers, testimony and other 
evidence, the hearing examiner’s recommended decision and exceptions 
thereto, and brief of counsel supporting the complaint (no brief 
having been filed on behalf of respondents and oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the public interest and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Warner Electric Company is a cor- 
poration organized, existing and doing business under the laws of the 
State of Illinois, with its principal office located at 360 North Michigan 
Avenue, Chicago, Illinois, and its plant located at 1512 West Jarvis 
Street, Chicago, Illinois. Respondent Michael M. Warner is presi- 
dent and treasurer of the respondent corporation, his address being 
4005 West Waveland Avenue, Chicago, Illinois. Respondent Ray- 
mond E. Brandell is vice president and general manager of the cor- 
poration, his address being 5401 West Division Street, Chicago, Illi- 
nois. These two individuals direct and control the operation of the 
corporation and the formulation of its business policies and practices. 

While respondent Archer L. Howard was at one time connected 
with the corporation, being its secretary and office manager, he severed 
his connection in December 1948. The record does not indicate that 
during the period of his connection with the corporation he partic- 
ipated actively in the management of the business or in the formula- 
tion of its policies and the order of the Commission which is sepa- 
rately issuing herein provides that he be dismissed as a party to this 
proceeding. The term “respondents” as used hereinafter, therefore, 
does not include respondent Archer L. Howard, unless the contrary is 
indicated. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the sale and distribution of an electroplating 
machine or device designated by them as “Warner Brush Electro- 
plater.” Respondents cause and have caused their machine, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain and 
have maintained a course of trade in their product in commerce among 


and between the various States of the United States and in the District 
ef Columbia. 
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Par. 3. In the course and conduct of their business and for the pur- 
pose of promoting the sale of their product respondents have made 
certain statements with respect thereto, which statements have ap- 
peared in advertisements inserted in newspapers and periodicals, and 
in circulars, pamphlets and other advertising literature distributed 
among prospective purchasers. Among and typical of such state- 
ments are the following: 

Warner Brush Plating equals the immersion type plating in both beauty and 
durability. 

Electroplating by brush works equally well on smooth or rough, flat or round 
surfaces, in deep recesses and on irregular shapes. 

NEW Invention Electroplates by BRUSH. 

The Warner Electroplating System, as you well know, is a revolutionary ad- 
vance in the science of electroplating. This newly patented method cuts the cost 
of equipment to about ONE-TENTH THE INVESTMENT formerly needed to do 
practical work. The enclosed circular clearly explains and pictures how the 
Warner Method permits plating with a BRUSH—instead of using the commonly 
accepted, complicated and costly tank process. 

NOW ELECTROPLATING WITH A BRUSH 

A Remarkable Development in the Field of Electrolysis! 

THE NEW Warner Method of Electroplating by Brush deposits a plating of 
gold, silver, nickel, copper, cadmium, or chromium on metal articles by elec- 
trolysis—without costly equipment, tanks, and generators. * * * In many 
types of work this simple new method offers definite advantages. 

Par. 4. Through the use of these statements respondents have repre- 
sented, directly or by implication, that the results obtained through 
the use of respondents’ machine equal those obtained through the use 
of the conventional tank or immersion method of electroplating; that 
the brush method of electroplating works as well on rough as on smooth 
surfaces, and as well in deep recesses and on irregular shapes as on 
flat, smooth surfaces and regular shapes; and that the brush method 
of electroplating is new or a new invention. 

Par. 5. As implied by its name, Warner Brush Electroplater, 
respondents’ machine is a brush electroplater as distinguished from 
the tank or immersion electroplating process. The tank or immersion 
process is the common or conventional way of electroplating, being in 
wide use in the trade and being capable of handling almost any type 
of work. The brush method of electroplating, on the other hand, is 
limited in its scope and purpose and is ordinarily used only for articles 
which are relatively small and simple. While the brush method serves 
a useful purpose within its field, it is, generally speaking, incapable of 
accomplishing results equal to those accomplished by the tank method. 

The brush method of electroplating does not work as well on rough 
as on smooth surfaces, nor as well in recesses or on irregular shapes 
as on flat, smooth surfaces and regular shapes. Generally speaking, 

the method works satisfactorily only on surfaces which are relatively 
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small and smooth and which do not have deep recesses or Ons mae) 
or irregular shapes. 

- Nor is the brush method of electroplating new or a new invention. 
The method or substantially similar methods have been in use for 
fifty years or more. While respondents’ machine and accompanying 
equipment do possess certain features and improvements which dis- 
tinguish them from brush electroplater sets generally, the method 
itself is not new or a new invention. 

Par. 6. The Commission therefore finds that the representations 
made by respondents with respect to their product, as set forth above, 
are erroneous, false, and misleading. 

Par. 7. The use by respondents of the false and misleading repre- 
sentations set. forth above has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public with respect 
to respondents’ product, and the tendency and capacity to cause such 
portion of the public to purchase respondents’ product as a result 
of the erroneous and mistaken belief so engendered. 


CONCLUSION 


(a) The acts and practices of the respondents, as found hereinabove, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

(b) Additional charges of the complaint pertain to other statements 
appearing in respondents’ advertising and allege in such connection 
that respondents have falsely represented that, through use of their 
method of electroplating, it is easy and simple to plate metal articles, 
that special skill and knowledge is not required to obtain satisfactory 
results, that worn articles can be replated by a stroke of the brush, and 
that their method will chromium plate. Other charges are that 
respondents also have falsely represented in their advertising that, 
through doing work for others, respondents’ device will pay for itself 
within a week, that a complete set of tools and equipment necessary 
for satisfactory electroplating is furnished to purchasers, and that 
respondents are owners of a patent entitling them to exclusive use of 
the brush method of electroplating. Upon consideration of the testi- 
mony and other evidence relating to these charges which were intro- 
duced into the record, the Commission is of the opinion that these 
charges are not sustained by the greater weight of the evidence. 


ORDER TO CEASE AND DESIST 


This proceeding came on to be heard upon the complaint of the 
Commission, the answers of respondents, testimony and other evi- 
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dence introduced before a hearing examiner of the Commission, there- 
tofore duly designated by it, recommended decision of the hearing 
examiner and the exceptions Enereto, and brief of counsel supporting 
the complaint (no brief having ao filed on behalf of respondents 
and oral argument not having been requested), and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents hereinafter named have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That respondent Warner Electric Company, a cor- 
poration, and its officers, and respondents Michael M. Warner and 
Raymond E. Brandell, individually and as officers of said corporation, 
and respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondents’ device desig- 
nated “Warner Brush Electroplater” or any device of substantially 
similar construction, whether sold under the same name or any other 
name, do forthwith cease and desist from representing directly or by 
implication : 

(1) That results obtained through the use of respondents’ device 
equal those obtained through the use of the tank or immersion method 
of electroplating. 

(2) That respondents’ device works as well on rough as on smooth 
surfaces, as well in deep recesses as on flat, smooth surfaces, or as 
well on irregular as on regular shapes. 

(3) That the brush method of electroplating is new or a new 
invention. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent Archer L. Howard. 

It is further ordered, That the charges of the complaint herein- 
before referred to and discussed in paragraph (b) of the Conclusion 
contained in the Findings as to the Facts and Conclusion of the 
Commission be, and the same hereby are, dismissed. 

It is further ordered, That respondents Warner Electric Company, 
Michael M. Warner and Raymond E. Brandell shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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Where, as under the circumstances of the instant case, respondents were given 
ample opportunity to make an offer of proof by the hearing examiner and 
declined to do so, they estopped themselves from later urging, on appeal from 
the initial decision of the trial examiner, that such proof was available. 

A contention, in a proceeding involving the sale in interstate commerce of lot- 
tery devices designed and used for the distribution of merchandise by gam- 
bling, in which the practices were challenged as unfair or deceptive, that, 
assuming that the acts were “unfair,” the allegations of the complaint had 
not been sustained as there was no evidence of injury to the public, is with- 
out merit, since the Commission and the courts have clearly held in other 
cases that the sale in interstate commerce of such devices is to the injury 
of the public and an unfair act and practice in violation of the Federal Trade 
Commission Act, and proof of further specific injury to the public is 
unnecessary. 

The Commission has jurisdiction over unfair practices in merchandising in in- 
terstate commerce, and the courts have repeatedly held that merchandising 
by gambling in interstate commerce and also the sale in commerce of devices 
designed and intended to encourage merchandising by gambling are unfair 
practices in violation of the Act, and a contention that the Commission by 
prohibiting the sale in commerce of such devices is attempting to police public 
morals and regulate gambling, and has exceeded its jurisdiction, is without 
merit. 

The Commission takes judicial notice of many decisions of the Federal courts to 
the effect that merchandising by gambling is contrary to the public policy of 
the Government of the United States; and in a proceeding in which the 
Commission challenged the sale in interstate commerce of lottery devices 
designed and intended for use in merchandising through gambling, and in 
which it appeared that by the design of certain of respondents’ punchboards 
they encouraged and instructed purchasers in a method of merchandising by 
gambling, a finding that “the use of respondents’ sales plan or methods in 
the sale of merchandise and the sale of merchandise by and through the use 
thereof, and by the aid of such sales plan or method” was “a practice con- 
trary to an established public policy of the Government of the United States 
and in violation of the criminal laws,” and constituted “unfair acts and 
practices in commerce,” was correct and fully supported by the facts of 
record. 

Where a corporation and its president, engaged in the manufacture and inter- 
State sale and distribution of push cards and punchboards—which, bearing 
explanatory legends or space therefor, were designed for use in the sale of 
merchandise to the consuming public through means of a game of chance, 
under plans whereby the purchasers of a punch or push who by chance 


692 


- CONSOLIDATED MANUFACTURING CO. ET AL. 693 


Syllabus 


selected concealed winning numbers became entitled to designated articles 
of merchandise without additional cost, at much less than their normal retail 
price, others receiving nothing for their money other than the privilege of 
a push or punch— 


Sold and distributed such devices to manufacturers of and dealers in merchan- 


dise, including candy, cigarettes, clocks, razors, cosmetics, clothing and other 
articles, assortments of which, along with said devices, made up by the 
dealers, were exposed and sold by their direct or indirect retailer purchasers 
to the purchasing public in accordance with the aforesaid sales plan; and 
thereby supplied to and placed in the hands of others the means of conduct- 
ing lotteries, games of chance, or gift enterprises in the sale and distribu- 
tion of their merchandise, contrary to an established public policy of the 
United States Government and in violation of criminal laws; and means 
and instrumentalities for engaging in unfair acts and practices; 


With the result that many members of the public were induced, because of the 


element of chance involved, to trade or deal with retailers who thus sold or 
distributed their merchandise; and many retailers were induced to deal 
or trade with manufacturers, wholesalers and jobbers who sold and dis- 
tributed such assortments: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


In said proceeding, in which, after respondents had called witnesses to testify 


that the use of punchboards in the sale of merchandise did not divert trade 
and that distribution of merchandise by gambling through the use of punch- 
boards did not constitute the sale of merchandise, respondents requested 
further hearings at various places throughout the United States for the 
presentation of evidence of a similar nature and other evidence, and the 
hearing examiner, stating that additional evidence of a similar nature would 
be of no value in determining the issues, requested respondents’ counsel to 
indicate what other line of evidence he proposed to present so as to enable 
the examiner to determine whether it would be material to the issues, and 
said examiner, upon counsel’s refusal so to indicate, denied respondents’ 
request for additional hearings, respondents later contending that, had they 
been afforded the opportunity, they would have proven certain additional 
facts, some of which would have constituted proper evidence: 


The Commission was of the opinion that under the conditions the hearing exam- 


iner’s request that he be informed of the line of testimony to be developed 
at the requested additional hearings was eminently proper to insure a 
prompt and proper disposition of the matter, and that respondents, having 
refused to indicate to him any proper line of evidence to be presented at the 
requested hearings, could not later, as on said appeal, be heard to say that, 
if permitted, they would have presented evidence as to specific material 
facts, since they had, by their prior refusal, estopped themselves from then 
urging that said proof was available. 


Merchandising by gambling should not be divided into isolated acts which appear 


innocent when examined separately, but the unfair practice should be viewed 
as a whole, and in the above proceeding the record showed that respondents 
sold in interstate commerce lottery devices intended and designed for use 
in merchandising by gambling, as shown on their face, and that they were 
so used by certain of their purchasers, 
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Before Mr. W. W. Sheppard, Mr. Abner E. Lipscomb, and Mr. 
Everett F. Haycraft, trial examiners. 

Mr. J. W. Brookfteld, Jr., for the Commission. 

Mr. James A. Murray, an Washington, D. C., and Giasowala & Blu- 
menthal, of New York City, for respondents. 


CoMPLAINT 


~ Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Consolidated Manu- 
facturing Company, a corporation, and Chester Sax and Allen J. 
Sucherman, individuals and officers of said Consolidated Manufactur- 
ing Company, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereto would be in the public interest, 
hereby issues this complaint stating its charges in that respect as 
follows: 

Paracraru 1. Respondent, Consolidated Manufacturing Company, 
is a corporation organized and doing business under and by virtue 
of the laws of the State of Delaware, with its office and principal 
place of business located at 2001 South Calumet Avenue, in the city 
of Chicago, Illinois. Respondent Chester Sax is President and re- 
spondent Allen J. Sucherman is Secretary of respondent corporation, 
Consolidated Manufacturing Company, and said corporation is owned, 
dominated, controlled and directed by the individual respondents, 
Chester Sax and Allen J. Sucherman. All of said respondents have 
cooperated and acted together in the performance of the acts and 
practices hereinafter alleged. 

Respondents are now and for more than one year last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punchboards, and in the sale and distribution of said de- 
vices to manufacturers of, and dealers in various articles of merchan- 
dise in commerce between and among the various States of the United 
States, and in the District of Columbia, and to dealers in various 
articles of merchandise located within the several States of the United 
States, and in the District of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their place of business in the State of Illinois to 
purchasers thereof at their points of location in the various States 
of the United States other than Illinois, and in the District of Colum- 
bia. There is now and has been for more than one year last past a 
course of trade in such devices by said respondents in commerce be- 
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tween and among the various States of the United States, and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business as de- 
scribed in Paragraph One hereof, respondents sell and distribute, 
and have sold and distributed, to said manufacturers of and dealers 
in merchandise, push cards and punchboards so prepared and ar- 
ranged as to involve games of chance, gift enterprises or lottery 
schemes when used in making sales of merchandise to the consuming 
public. Respondents sell and distribute, and have sold and distrib- 
uted many kinds of push cards and punchboards, but all of said 
devices involve the same chance or lottery features when used in 
connection with the sale or distribution of merchandise and vary only 
in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 
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Par. 3. Many persons, firms and corporations who sell and distribute, 
and have sold and distributed, candy, cigarettes, clocks, razors, cos- 
metics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards in accordance with the sales plan as described 
in Paragraph Two hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by 
means of said push cards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
As a result thereof many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alle ged are all to the prejudice and injury of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act, 
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Order denying respondents’ appeal from initial decision of the 
hearing examiner, decision of the Commission, and order to file report 
of compliance, Docket 5557, January 29, 1952, follows: 

This matter came on to be heard upon the appeal of respondents 
Consolidated Manufacturing Company and Chester Sax from the 
hearing examiner’s initial decision herein and upon briefs in support 
of and in opposition to said appeal. The Commission being of the 
opinion that the hearing examiner correctly dismissed the allegations 
of the complaint as to respondent Allen J. Sucherman, and no appeal 
having been taken from this ruling, he will not be included in the 
term “respondents” as used hereinafter. 

The grounds relied upon in support of this appeal are (1) the hear- 
ing examiner erred in refusing to allow respondents to adduce addi- 
tional testimony, (2) the Commission did not prove any injury to 
the public, (3) the Commission is attempting to indirectly police 
public morals and regulate gambling, and (4) the hearing examiner’s 
findings are not supported by the evidence. Specific exception was 
taken to Paragraphs One, Four, and Five of the findings as to the 
facts and to the conclusion and order contained in the initial decision. 

The record shows that respondent corporation manufactures and 
sells in interstate commerce punchboards and other lottery devices; 
that certain of these punchboards are sold with labels attached which 
provide instructions for use in connection with the distribution of 
merchandise by gambling; that others are sold in blank, both with 
and without separate labels containing similar instructions; that 
certain of these boards are purchased by wholesalers and jobbers who 
resell them to retailers, both alone and together with assortments of 
merchandise which the boards are designed and labeled to distribute; 
and that certain of these retailers in turn sell chances on these boards 
to the public and distribute the said merchandise to those persons 
making the winning punches in accordance with the instructions on 
the punchboards. Chester Sax is the president of the respondent 
corporation and controls and directs its operations. 

In their defense respondents called witnesses who testified to the 
effect that the use of punchboards in the sale of merchandise does not 
divert trade and that distribution of merchandise by gambling 
through the use of punchboards does not constitute the sale of mer- 
chandise. Respondents requested further hearings at various places 
throughout the United States for the presentation of evidence of a 
similar nature and other evidence. The hearing examiner stated that 
additional evidence of a similar nature to that already presented would 
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be of no value in determining the issues, and requested respondents’ 
counsel to indicate what other line of evidence he proposed to present, 
so as to enable the hearing examiner to determine whether it would 
be material to the issues. Upon the refusal of respondents’ counsel 
to indicate what other type of evidence he intended to offer, the hear- 
ing examiner denied respondents’ request for additional hearings. 
Respondents now state in their appeal brief that if they had been 
afforded the opportunity, they would have proven certain additional 
facts, some of which would have constituted proper evidence. 

Upon this record the Commission is of the opinion that the hearing 
examiner’s ruling refusing to set additional hearings was correct. 
Under the conditions, the hearing examiner’s request that he be in- 
formed of the line of testimony to be developed at the requested addi- 
tional hearings was eminently proper to insure a prompt and proper 
disposition of this matter. Respondents, having refused to indicate 
to the hearing examiner any proper line of evidence to be presented 
at the requested hearings, cannot now be heard to say that, if per- 
mitted, they would have presented evidence as to specific material 
facts. Respondents were given an ample opportunity to make an offer 
of proof by the hearing examiner. By their refusal to do so they have 
estopped themselves from now urging that such proof was available. 

The respondents contend that, assuming their acts were “unfair,” 
the allegations of the complaint have not been sustained, as there is 
no evidence of injury to the public. This argument is of no merit. 
The Commission and the courts have clearly held in other cases that 
the sale in interstate commerce of lottery devices designed and used 
for the distribution of merchandise by gambling is to the injury of the 
public and an unfair act and practice in violation of the Federal Trade 
Commission Act. Proof of further specific injury to the public is 
unnecessary. l 

Respondents further contend that by prohibiting the sale in inter. 
state commerce of lottery devices for use in the distribution of mer- 
chandise, the Commission is attempting to police public morals and 
has exceeded its jurisdiction. The Commission has jurisdiction over 
unfair practices in merchandising in interstate commerce. The courts 
have repeatedly held that merchandising by gambling in interstate 
commerce is an unfair practice in violation of the Federal Trade Com- 
mission Act, and they have further held that the sale in interstate 
commerce of devices designed and intended to encourage merchandis- 
ing by gambling is in violation of that Act. Merchandising by gam- 
bling should not be divided into insulated acts, which appear innocent 
when examined separately. The unfair practice should be viewed as 
a whole. The record shows that respondents sold in interstate com- 
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merce lottery devices which showed on their face that they were in- 

tended and designed for use in merchandising by gambling, and the 

record further shows they were so used by certain of their purchasers. 
The contention that this practice does not come within the jurisdiction 
»f the Commission is of no merit. 

Respondents have taken specific exception to the following finding 
of the hearing examiner as not being supported by the record: 

“The use of respondents’ sales plan or methods in the sale of merchandise 
and the sale of merchandise by and through the use thereof, and by the aid of 
‘such sales plan or method, is a practice contrary to an established public policy 
“of the Government of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in commerce.” 

The record shows that by the design of certain of respondents’ 
-punchboards they encouraged and instructed the purchasers thereof in 
‘a method of merchandising by gambling. The Commission takes 
‘judicial notice of the many decisions of the Federal courts that mer- 
‘chandising by gambling is contrary to the public policy of the Gov- 
-ernment of the United States. This finding is thus correct and fully 
‘supported by the facts of record. 

The Commission is of the opinion that all of the findings as to the 
‘facts contained in the initial decision are supported by the substantial 
probative evidence of record, that the conclusion contained therein is 
-correct and that the order to cease and desist is proper upon this 
‘record and is required to provide proper relief from respondents’ 
‘illegal practice. 

The Commission, therefore, being of the opinion that the respond- 
‘ent’s appeal is without merit and that the hearing examiner’s initial 
‘decision is appropriate in all respects to dispose of this proceeding: 

It is ordered, That the respondents’ appeal from the hearing ex- 
aminer’s initial decision be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall, on the 29th day of January, 1952, become the decision 
of the Commission. 

It is further ordered, That respondents Consolidated Manufactur- 
ing Company, a corporation, and Chester Sax, an individual, shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
-and form in which they have complied with the order to cease and 
desist contained in the said initial decision, a copy of which is attached 
hereto. 

Commissioner Mason concurring in this decision insofar as it relates 
to the findings as to the facts and conclusion, but not concurring in 
this decision insofar as it relates to the form of order to cease and 
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desist, for the reasons stated in his opinion concurring in part and 
dissenting in part in Docket No. 5203, Worthmore Sales Company.* 

Said initial decision, thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1948, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Consolidated Manufacturing Company, a corporation, and Chester 
Sax and Allen J. Sucherman, individuals and officers of respondent 
Consolidated Manufacturing Company, charging them with the use 
of unfair or deceptive acts or practices in commerce in violation of 
the provisions of said Act. After the issuance of such complaint and 
the filing of respondents’ answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint were introduced before the above-named 
trial examiner theretofore duly designated by the Commission, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final consideration by said trial examiner on the complaint, 
the answer thereto, testimony and other evidence, proposed findings 
as to the facts and conclusions presented by counsel supporting the 
complaint, counsel for the respondents not having submitted proposed 
findings and oral argument before the trial examiner not having been 
requested. The said trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Consolidated Manufacturing Company, 
is a corporation organized and doing business under and by virtue 
of the laws of the State of Delaware, with its office and principal place 
of business located at 2001 South Calumet Avenue, in the city of Chi- 
cago, Illinois. Respondent Chester Sax is President and respondent 
Allen J. Sucherman is Secretary of respondent corporation, Consoli- 
dated Manufacturing Company, and said corporation is owned, domi- 
nated, controlled and directed by the individual respondent, Chester 
Sax. The corporate respondent and respondent Chester Sax have 


1 March 10,1950. See 46 F. T. C. 606 at 622, 
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cooperated and acted together in the performance of the acts and 
practices hereinafter found. 

The allegations of the complaint are not sustained as to respondent 
Allen J. Sucherman. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the manufacture of devices commonly known 
as push cards and punchboards, and in the sale and distribution of 
said devices to manufacturers of and dealers in various articles of 
merchandise in commerce between and among the various States of 
the United States, and in the District of Columbia, and to dealers in 
various articles of merchandise located in the various States of the 
United States, and in the District of Columbia. 

Par. 8. Respondents cause and have caused said devices, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers thereof at their points of location in the various States 
of the United States, other than Illinois, and in the District of Colum- 
bia. There is now and has been for more than one year last past a 
course of trade in such devices by said respondents in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of their said business as heretofore 
found respondents sell and distribute, and have sold and distributed, 
to manufacturers of and dealers in merchandise, push cards and punch- 
boards so prepared and arranged as to provide for the use of games 
of chance, gift enterprises or lottery schemes in making sales of mer- 
chandise to the consuming public. Respondents sell and distribute, 
and have sold and distributed, many kinds of push cards and punch- 
boards, but all such devices involve the same chance or lottery features 
when used in connection with the sale or distribution of merchandise 
and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on such push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchaser or prospective purchaser until a selec- 
tion has been made and the push or punch completed. Certain speci- 
fied numbers entitle purchasers to designated articles of merchandise. 
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Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from the 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of respondents’ push card and punchboard devices a no 
instructions or legends thereon but have blank spaces provided there- 
for. On those push cards and punchboards the purchasers thereof 
place instructions or legends which have the same import and meaning 
as the instructions or legends placed by respondents on the push card 
and punchboard devices first. hereinabove described. 

The primary. use made of respondents’ push card and punchboard 
devices and the usual manner in which they are used by the ultimate 
purchasers thereof is in combination with merchandise, to enable such 
ultimate purchasers of such push card and punchboard devices to sell 
or distribute, merchandise by means of lot or chance as hereinabove 
found... 
Par. 5. Many persons, firms and corporations who sell and dis- 
tribute, ad have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together a said push cards and punchboard devices, 
and have sold said assortments to retail dealers and others for resale 
to the public. 

Retail dealers who have purchased such assortments either directly 
or indirectly have exposed them to the purchasing public and have 
sold or distributed articles of merchandise by means of respondents’ 
push cards and punchboards in accordance with the sales plan as 
heretofore described. 

Because of the element of chance involved in connection with the 
sale and distribution of merchandise by means of respondents’ push 
cards and punchboards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
merchandise by means thereof. Asa result thereof, many retail deal- 
ers have been induced to deal with or trade with manufacturers, whole- 
sale dealers and jobbers who sell and distribute assortments comprised 
of merchandise together with such devices. 
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The sale of merchandise to the purchasing public through the use 
of, or by means of, such devices in the manner above found involves 
a game of chance or the sale of a chance to procure articles of mer- 
chandise at prices much less than the normal retail price thereof, and 
teaches and encourages gambling among members of the public, all 
to the injury of the public. 

The use of respondents’ sales plan ‘or methods in the sale of mer- 
chandise and the sale of merchandise by and through the use thereof, 
and by the aid of such sales plan or method, is a practice contrary 
to an established public policy of the Government of the United States 
and in violation of criminal laws, and constitutes unfair acts and 
practices in commerce. 

The sale or distribution of push cards and punchboard devices by 
respondents as hereinabove found supplies to and places in the hands 
of others the means of conducting lotteries, games of chance or gift 
enterprises in the sale or distribution of their merchandise. 

The respondents thus supply to, and place in the hands of, various 
persons, firms and corporations the means of, and the instrumentali- 
ties for, engaging in unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents as hereinabove found are all 
to the prejudice and injury of the public, and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Consolidated Manufacturing Com- 
pany, a corporation, and Chester Sax, an individual and officer of 
said corporate respondent, Consolidated Manufacturing Company, 
their representatives, agents and employees, directly or through any 
corporate or other device, do forthwith cease and desist from : 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or 
other lottery devices which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Allen J. Sucherman, as an in- 
dividual and as an officer of respondent Consolidated Manufacturing 
Company, a corporation. 

2138405448 
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It ts further ordered, That respondents Consolidated Manufactur- 
ing Company, a corporation, and Chester Sax, an individual, shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist contained in the said initial decision, a copy of which is attached 
hereto. 
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In THe MarTrer or 
CONTAINER MANUFACTURING COMPANY ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5560. Complaint, May 24, 1948—Decision, Jan. 29, 1952 


Where, as under the circumstances of the instant case, respondents were given 
ample opportunity to make an offer of proof by the hearing examiner and 
declined to do so, they estopped themselves from later urging, on appeal 
from the initial decision of the trial examiner, that such proof was 
available. 


A contention, in a proceeding involving the sale in interstate commerce of 
lottery devices designed and used for the distribution of merchandise by 
gambling, in which the practices were challenged as unfair or deceptive, 
that, assuming that the acts were “unfair’’, the allegations of the complaint 
had not been sustained as there was no evidence of injury to the public, is 
without merit, since the Commission and the courts have clearly held in 
other cases that the sale in interstate commerce of such devices is to the 
injury of the public and an unfair act and practice in violation of the Federal 
Trade Commission Act, and proof of further specific injury to the public 
is unnecessary. 

The Commission has jurisdiction over unfair practices in merchandising in 
interstate commerce, and the courts have repeatedly held that merchandis- 
ing by gambling in interstate commerce and also the sale in commerce of 
devices designed and intended to encourage merchandising by gambling are 
unfair practices in violation of the Act, and a contention that the Commis- 
sion by prohibiting the sale in commerce of such devices is attempting to 
police public morals and regulate gambling, and has exceeded its jurisdic- 
tion, is without merit. : 


The Commission takes judicial notice of many decisions of the Federal courts 
to the effect that merchandising by gambling is contrary to the public policy 
of the Government of the United States; and in a proceeding in which the 
Commission challenged the sale in interstate commerce of lottery devices 
designed and intended for use in merchandising through gambling, and in 
which it appeared that by the design of certain of respondent punchboards 
they encouraged and instructed purchasers in a method of merchandising by 
gambling, a finding that “the use of respondents’ sales plan or methods in 
the sale of merchandise and the sale of merchandise by and through the 
use thereof, and by the aid of such sales plan or method” was “a practice 
contrary to an established public policy of the Government of the United 
States and in violation of the criminal laws’’, and constituted ‘unfair acts 
and practices in commerce,” was correct and fully supported by the facts of 
record. 

Where a corporation and its president, engaged in the manufacture and inter- 
state sale and distribution of push cards and punch boards—which, bearing 
explanatory legends of space therefor, were designed for use in the sale of 
merchandise to the consuming public through means of a game of chance, 
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under plans whereby the purchasers of a punch or push who by chance 
selected concealed winning numbers became entitled to designated articles of 
merchandise without additional cost, at much less than their normal retail 
price, others receiving nothing for their money other than the privilege of a 
push or punch— po 

Sold and distributed such devices to manufacturers of and dealers in merchan- 
dise, including candy, cigarettes, clocks, razors, cosmetics, clothing, and 
other articles, assortments of which, along with said devices, made up by 
the dealers, were exposed and sold by their direct or indirect retailer 
purchasers to the purchasing public in accordance with the aforesaid sales 
plan; and thereby supplied to and placed in the hands of others the means 
of conducting lotteries, games of chance or gift enterprises in the sale and 
distribution of their merchandise, contrary to an established public policy of 
the United States Government and in violation of criminal laws; and means 
and instrumentalities for engaging in unfair acts and practices; 

With the result that many members of the public were induced, because of the 
element of chance involved, to trade or deal with retailers who thus sold 
or distributed their merchandise; and many retailers were induced to deal 
or trade with manufacturers, wholesalers and jobbers who-sold and dis- 
tributed such assortments: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair acts and prac- 
tices in commerce. 


In said proceeding, in which, after respondents had called witnesses to testify 
that the use of punch boards in the sale of merchandise did not divert trade 
and that distribution of merchandise by gambling through the use of punch 
boards did not constitute the sale of merchandise, respondents requested 
further hearings at various places throughout the United States for the 
presentation of evidence of a similar nature and other evidence, and the 
hearing examiner, stating that additional evidence of a similar nature would 
be of no value in determining the issues, requested respondents’ counsel 
to indicate what other line of evidence he proposed to present so as to enable 
the examiner to determine whether it would be material to the issues, and 
said examiner, upon counsel’s refusal so to indicate, denied respondents’ 
request for additional hearings, respondents later contending that, had they 
been afforded the opportunity, they would have proven certain additional 
facts, some of which would have constituted proper evidence: 

The Commission was of the opinion that under the conditions the hearing 
examiner’s request that he be informed of the line of testimony to be 
developed at the requested additional hearings was eminently proper to 
insure a prompt and proper disposition of the matter, and that respondents, 
having refused to indicate to him any proper line of evidence to be presented. 
at the requested hearings, could not later, as on said appeal, be heard to Say 
that, if permitted, they would have presented evidence as to specific material 
facts, since they had, by their prior refusal, estopped themselves from then 
urging that said proof was available. 


Merchandising by gambling should not be divided into isolated acts which appear 
innocent when examined separately, but the unfair practice should be 
viewed as a whole, and in the above proceeding the record showed that 
respondents sold in interstate commerce lottery devices intended and desi gned 


for use in merchandising by gambling, as shown on their fact, and that they 
were so used by certain of their purchasers. 
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Before Mr. W. W. Sheppard, Mr. Abner E. Lipscomb and Mr. 
Everett F. Haycraft, trial examiners. 
Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. James A. Murray, of Washington, D. C., and Glassgold & 
Blumenthal, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Container Manu- 
facturing Company, a corporation, and Max Sax, Jack B. Schiff, and 
William Stone, individuals and officers of said Container Manufac- 
turing Company, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in regard thereto would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Container Manufacturing Company, is 
a corporation organized and doing business under and by virtue of 
the laws of the State of Missouri, with its office and principal place 
of business located at 1825 Chouteau Avenue, in the city of St. Louis, 
Missouri. Respondent Max Sax is president, respondent Jack B. 
Schiff is secretary-treasurer and respondent William Stone is vice 
president of respondent corporation, Container Manufacturing Com- 
pany, and said corporation is owned, dominated, controlled, and di- 
rected by the individual respondents, Max Sax, Jack B. Schiff, and 
William Stone. All of said respondents have cooperated and acted 
together in the performance of the acts and practices hereinafter 
alleged. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punch boards, and in the sale and distribution of said de- 
vices to manufacturers of and dealers in various articles of merchan- 
dise in commerce between and among the various States of the United 
States, and in the District of Columbia, and to dealers in various arti- 
cles of merchandise located in the various States of the United States, 
and in the District of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their place of business in the State of Missouri to 
purchasers thereof at their points of location in the various States of 
the United States other than Missouri, and in the District of Colum- 
bia. There is now and has been for more than three years last past 
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a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States, and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph one hereon, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in merchan- 
dise, push cards and punchboards so prepared and arranged as to in- 
volve games of chance, gift enterprises or lottery schemes when used 
in making sales of merchandise to the consuming public. Respondents 
sell and distribute, and have sold and distributed, many kinds of push 
cards and punchboards, but all of said devices involve the same chance 
or lottery features when used in connection with the sale or distribu- 
tion of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or punch- 
beard and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the push or punch completed. Certain speci- 
fied numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
co not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
mstructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punch board devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers there- 
of, is in combination with other merchandise so as to enable said ulti- 
mate purchasers to sell or distribute said other merchandise by means 
of lot or chance as hereinabove alleged. 
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Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles of merchandise in com- 
merce between and among the various States of the United States ~ 
and in the District of Columbia, purchase and have purchased re- 
spondents’ said push card and punchboard devices, and pack and 
assemble, and have packed and assembled, assortments comprised of 
various articles of merchandise together with said push cards and 
punchboard devices. Retail dealers who have purchased said assort- 
ments either directly or indirectly have exposed the same to the pur- 
chasing public and have sold and distributed said articles of mer- 
chandise by means of said push cards and punchboards in accordance 
with the sales plan as described in paragraph two hereof. Because 
of the element of chance involved in connection with the sale and dis- 
tribution of said merchandise by means of said push cards and punch- 
boards, many members of the purchasing public have been induced to 
trade or deal with retail dealers selling or distributing said merchan- 
dise by means thereof. Asa result thereof many retail dealers have 
been induced to deal with or trade with manufacturers, wholesale 
dealers, and jobbers who sell and distribute said merchandise together 
with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, engag- 
ing unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
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constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying respondents’ appeal from initial decision of the 
hearing examiner, decision of the Commission and order to file report 
of compliance, Docket 5560, January 29, 1952, follows: aes 

This matter came on to be heard upon the appeal of respondents 
Container Manufacturing Company, Max Sax and William Stone 
from the hearing examiner’s initial decision herein and upon briefs 
in support of and in opposition to said appeal. The Commission being 
of the opinion that the hearing examiner correctly dismissed the 
allegations of the complaint as to respondent Jack B. Schiff, and no 
appeal having been taken from this ruling, he will not be included in 
the term “respondents” as used hereinafter. 

The grounds relied upon in support of this appeal are (1) the 
hearing examiner erred in refusing to allow respondents to adduce 
additional testimony, (2) the Commission did not prove any injury 
to the public, (3) the Commission is attempting to indirectly police 
public morals and regulate gambling, and (4) the hearing examiner’s 
findings are not supported by the evidence. Specific exception was 
taken to Paragraphs One, Four and Five of the findings as to the facts 
and to the conclusion and order contained in the initial decision. 

The record shows that respondent corporation manufactures and 
sells in interstate commerce punchboards and other lottery devices; 
that certain of these punchboards are sold with labels attached which 
provide instructions for use in connection with the distribution of 
merchandise by gambling; that others are sold in blank, both with 
and without separate labels containing similar instructions; that cer- 
tain of these boards are purchased by wholesalers and jobbers who 
resell them to retailers, both alone and together with assortments of 
merchandise which the boards are designed and labeled to distribute; 
and that certain of these retailers in turn sell chances on these boards 
to the public and distribute the said merchandise to those persons 
making the winning punches in accordance with the instructions on 
the punchboards. Max Sax is the president and William Stone is the 
vice-president of the respondent corporation, both of whom are active 
in its management and in the direction of its policies. 

In their defense respondents called witnesses who testified to the 
effect that the use of punchboards in the sale of merchandise does not 
divert trade and that distribution of merchandise by gambling through 
the use of punchboards does not constitute the sale of merchandise. 
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Respondents requested further hearings at various places throughout 
the United States for the presentation of evidence of a similar nature 
and other evidence. The hearing examiner stated that additional 
evidence of a similar nature to that already presented would be of 
no value in determining the issues, and requested respondents’ coun- 
sel to indicate what other line of evidence he proposed to present, so 
as to enable the hearing examiner to determine whether it would 
be material to the issues. Upon the refusal of respondents’ counsel to 
indicate what other type of evidence he intended to offer, the hear- 
ing examiner denied respondents’ request for additional hearings. Re- 
spondents now state in their appeal brief that if they had been afforded 
the opportunity, they would have proved certain additional facts, some 
of which would have constituted proper evidence. 

Upon this record the Commission is of the opinion that the hear- 
ing examiner’s ruling refusing to set additional hearings was correct. 
Under the conditions, the hearing examiner’s request that he be in- 
formed of the line of testimony to be developed at the requested addi- 
tional hearings was eminently proper to insure a prompt and proper 
disposition of this matter. Respondents, having refused to indicate to 
the hearing examiner any proper line of evidence to be presented at 
the requested hearings, cannot now be heard to say that, if permitted, 
they would have presented evidence as to specific material facts. Re- 
spondents were given an ample opportunity to make an offer of proof 
by the hearing examiner. By their refusal to do so they have estopped 
themselves from now urging that such proof was available. 

The respondents contend that, assuming their acts were “unfair,” the 
allegations of the complaint have not been sustained, as there is no 
evidence of injury to the public. This argument is of no merit. The 
Commission and the courts have clearly held in other cases that the 
sale in interstate commerce of lottery devices designed and used for the 
distribution of merchandise by gambling is to the injury of the public 
and an unfair act and practice in violation of the Federal Trade Com- 
mission Act. Proof of further specific injury to the public is unneces- 
sary. 

Respondents further contend that by prohibiting the sale in inter- 
state commerce of lottery devices for use in the distribution of mer- 
chandise, the Commission is attempting to police public morals and 
has exceeded its jurisdiction. The Commission has jurisdiction over 
unfair practices in merchandising in interstate commerce. The courts 
have repeatedly held that merchandising by gambling in interstate 
commerce is an unfair practice in violation of the Federal Trade Com- 
mission Act, and they have further held that the sale in interstate com- 
merce of devices designed and intended to encourage merchandising 
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by gambling is in violation of that Act. Merchandising by gambling 
should not be divided into insulated acts, which appear innocent when 
examined separately. The unfair practice should be viewed as a whole. 
The record shows that respondents sold in interstate commerce lottery 
devices which showed on their face that they were intended and 
designed for use in merchandising by gambling, and the record further 
shows they were so used by certain of their purchasers. The conten- 
tion that this practice does not come within the jurisdiction of the 
Commission is of no merit. 

Respondents have taken specific exception to the following finding 
of the hearing examiner as not being supported by the record: 

The use of respondents’ sales plan or methods in the sale of merchandise and 
the sale of merchandise by and through the use thereof, and by the aid of such 
sales plan or method, is a practice contrary to an established public policy of 
the Government of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in commerce. 

The record shows that by the design of certain of respondents’ 
punchboards they encouraged and instructed the purchasers thereof 
in a method of merchandising by gambling. The Commission takes 
judicial notice of the many decisions of the Federal courts that mer- 
chandising by gambling is contrary to the public policy of the Gov- 
ernment of the United States. This finding is thus correct and fully 
supported by the facts of record. 

The Commission is of the opinion that all of the findings as to the 
facts contained in the initial decision are supported by the substantial 
probative evidence of record, that the conclusion contained therein is 
correct and that the order to cease and desist is proper upon this 
record and is required to provide proper relief from respondent’s 
illegal practice. 

The Commission, therefor, being of the opinion that the respondents’ 
appeal is without merit and that the hearing examiner’s initial decision 
is appropriate in all respects to dispose of this proceeding: 

Lt ts ordered, That the respondents’ appeal from the hearing exam- 
iner’s initial decision be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing exam- 
iner shall, on the 29th day of January 1952, become the decision of 
the Commission. 

It is further ordered, That respondents Container Manufacturing 
Company, a corporation, and Max Sax and William Stone, individ- 
uals, shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order to cease 
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and desist contained in the said initial decision, a copy of which is 
attached hereto. 

Commissioner Mason concurring in this decision insofar as it relates 
to the findings as to the facts and conclusion, but not concurring in 
this decision insofar as it relates to the form of order to cease and 
desist, for the reasons.stated in his opinion concurring in part and 
dissenting in part in Docket No. 5203, Worthmore Sales Company 

Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 


INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1948, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Container Manufacturing Company, a corporation, and Max Sax, 
Jack B. Schiff, and William Stone, individuals and officers of re- 
spondent Container Manufacturing Company, charging them with 
the use of unfair or deceptive acts or practices in commerce in viola- 
tion of the provisions of said Act. After the issuance of such com- 
plaint and the filing of respondents’ answer thereto, hearings were 
held at which testimony and other evidence in support of and in oppo- 
sition to the allegations of said complaint were introduced before the 
above-named trial examiner theretofore duly designated by the Com- 
mission, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final consideration by said trial examiner on 
the complaint, the answer thereto, testimony and other evidence, pro- 
posed findings as to the facts and conclusions presented by counsel 
supporting the complaint, counsel for the respondents not having sub- 
mitted proposed findings and oral argument before the trial examiner 
not having been requested. The said trial examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Container Manufacturing Company, is 
a corporation organized and doing business under and by virtue of the 
laws of the State of Missouri, with its office and principal place of 
business located at 1825 Chouteau Avenue, in the city of St. Louis, 


1 March 10. 1950. See 46 ¥. T. C. 606 at 622, 
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Missouri. Respondent Max Sax is president and respondent William 
Stone is vice president of respondent corporation, Container Manu; 
facturing Company, and said corporation is owned, dominated, con- 
trolled and directed by the individual respondents, Max Sax and 
William Stone. All of said respondents have cooperated and acted 
together in the performance of the acts and practices hereinafter 
found. . ip 

The allegations of the complaint are not sustained as to respondent 
Jack B. Schiff. 

Par. 2. Respondents are now and for more than three years last 
past have been engaged in the manufacture of devices commonly 
known as push cards and punchboards, and in the sale and distribu- 
tion of said devices to manufacturers of and dealers in various arti- 
cles of merchandise in commerce between and among the various 
States of the United States, and in the District of Columbia, and to | 
dealers in various articles of merchandise located in the various 
States of the United States, and in the District of Columbia. 

Par. 3. Respondents cause and have caused said devices, when sold, 
to be transported from their place of business in the State of Missouri 
to purchasers thereof at their points of location in the various States 
of the United States, other than Missouri, and in the District of 
Columbia. There is now and has been for more than three years last 
past a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of their said business as hereto- 
fore found respondents sell and distribute, and have sold and dis- 
tributed, to manufacturers of and dealers in merchandise, push cards 
and punchboards so prepared and arranged as to provide for the use 
of games of chance, gift enterprises or lottery schemes in making 
sales of merchandise to the consuming public. Respondents sell and 
distribute, and have sold and distributed many kinds of push cards 
and punchboards, but all such devices involve the same chance or 
lottery features when used in connection with the sale or distribution 
of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on such push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
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punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchaser or prospective purchaser until a selec- 
tion has been made and the push or punch completed. Certain speci- 
fied numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from the 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of respondents’ push.card and punchboard devices have no 
instructions or legends thereon but have blank spaces provided there- 
for. On those push cards and punchboards the purchasers thereof 
place instructions or legends which have the same import and mean- 
ing as the instructions or legends placed by respondents on the push 
card and punchboard devices first hereinabove described. 

The primary use made of respondents’ push card and punchboard 
devices and the usual manner in which they are used by the ultimate 
purchasers thereof is in combination with merchandise, to enable such 
ultimate purchasers of such push card and punchboard devices to sell 
or distribute merchandise by means of-lot or chance as hereinabove 
found. | 

Par. 5. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ push 
card and punchboard devices, and pack and assemble, and have packed 
and assembled, assortments comprised of various articles of merchan- 
dise together with said push cards and punchboard devices, and have 
sold said assortments to retail dealers and others for resale to the 
public. 

Retail dealers who have purchased such assortments either directly 
or indirectly have exposed them to the purchasing public and have 
sold or distributed articles of merchandise by means of respondents’ 
push cards and punchboards in accordance with the sales plan as 
heretofore described. 

Because of the element of chance involved in connection with the 
sale and distribution of merchandise by means of respondents’ push 
cards and punchboards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
merchandise by means thereof. Asa result thereof, many retail deal- 
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ers have been induced to deal with or trade with manufacturers, 
wholesale dealers and jobbers who sell and distribute assortments 
comprised of merchandise together with such devices. 

The sale of merchandise to the purchasing public through the use 
of, or by means of, such devices in the manner above found. involves 
a game of chance or the sale of a chance to procure articles of mer- 
chandise at prices much less than the normal retail price thereof, and 
teaches and encourages gambling among members of the public, all 
to the injury of the public. 

The use of respondents’ sales plan or methods in the sale of mer- 
chandise and the sale of merchandise by and through the use thereof, 
and by the aid of such sales plan or method, is a practice contrary 
to an established public policy of the Government of the United 
States and in violation of criminal laws, and constitutes unfair acts 
and practices in commerce. 

The sale or distribution of push cards and punchboard devices by 
respondents as hereinabove found supplies to and places in the hands 
of others the means of conducting lotteries, games of chance or gift 
enterprises in the sale or distribution of their merchandise. 

The respondents thus supply to, and place in the hands of, various 
persons, firms, and corporations the means of, and the instrumentali- 
ties for, engaging in unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents as hereinabove found are all 
to the prejudice and injury of the public, and constitute unfair acts 


and practices in commerce within the intent and meaning of the | 


Federal Trade Commission Act. 


ORDER 


[tis ordered, That respondents Container Manufacturing Company, 
a corporation, and Max Sax and William Stone, individuals and offi- 
cers of said corporate respondent, Container Manufacturing Company, 
their representatives, agents and employees, directly or through any 
corporate or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 
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It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Jack B. Schiff, as an individual 
and as an officer of respondent Container Manufacturing Company, 
a corporation. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, 'That respondents Container Manufacturing 
Company, a corporation, and Max Sax and William Stone, individ- 
uals, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist contained in the said initial decision, a copy 
of which is attached hereto [as required by aforesaid orders and 
decisions of the Commission ]. 
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SUPERIOR PRODUCTS ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
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Where a corporation and its president, engaged in the manufacture and inter- 
state sale and distribution of push cards and punchboards—which, bearing 
explanatory legends or space therefor, were designed for use in the sale of 
merchandise to the consuming public under plans whereby the purchasers 
of a punch or push who, by chance, selected concealed winning numbers 
became entitled to designated articles of merchandise without additional 
cost, at much less than their normal retail price, others receiving nothing 
more for their money than the push or punch— 

Sold and distributed such devices to manufacturers of and dealers in candy, 
cigarettes, clocks, razors, cosmetics, clothing and other articles, assortments 
of which, made up with said devices by dealers, were exposed and sold by 
their direct or indirect retailer purchasers to the purchasing public in ac- 
cordance withthe aforesaid sales plan; and thereby supplied to and placed 
in the hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale and distribution of their merchandise, contrary 
to an established public policy of the United States Government and in 
violation of criminal laws; and supplied means and inStrumentalities for 
engaging in unfair acts and practices ; 

With the result that many members of the public were induced, by the element 
of chance involved, to deal with retailers who thus sold or distributed their 
merchandise; many retailers were thereby induced to deal or trade with 
suppliers of such assortments; and gambling among members of the public 
was taught and encouraged, to its injury: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Before Mr. W. W. Sheppard, Mr. Abner E. Lipscomb and Mr. 
Everett F. Haycraft, trial examiners. 
Mr. J.W. Brookfield, Jr., for the Commission. 


Mr. James A. Murray, of Washington, D. C., and Glassgold & 
Blumenthal, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sintean Products, 
a corporation, and M. Robert Sax, Allen J. Sucherman, and Jack 
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Morley, officers and directors of Superior Products, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
and states its charges in that respect as follows: 

Paracrarn 1. Respowasnt: Superior Products, is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo- 
cated at 2133 West Fulton Street, in the city of Chicago, Illinois. 
Respondent M. Robert Sax is president; respondent Allen J. Sucher- 
man is secretary; and respondent Jack Morley is an officer and active 
in the management of respondent corporation, Superior Products, and 
said corporation is owned, dominated, controlled, and directed by the 
individual respondents, M. Robert Sax, Allen J. Sucherman, and Jack 
Morley. All of said respondents cooperated and acted together in 
the performance of the acts and practices hereinafter alleged. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punchboards, and in the sale and distribution of said de- 
vices to manufacturers of, and dealers in, various articles of mer- 
chandise in commerce between and among the various States of the 
United States, and in the District of Columbia, and to dealers in various 
articles of merchandise located within the several States of the United 
States, and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Illinois to 
purchasers thereof at their points of location in the various States of 
the United States other than Illinois, and in the District of Columbia. 
There is now and has been for more than three years last past a course 
of trade in such devices by said respondents in commerce between and 
among the various States of the United States, and in the District of 
Columbia. 

Par. 2. In the course and conduct of their said business as described 
in Paragraph One hereof, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in mer- 
chandise, push cards and punchboards so prepared and arranged as 
to involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public. Re- 
spondents sell and distribute, and have sold and distributed many 
kinds of push cards and punchboards, but all of said devices involve 
the same chance or lottery features when used in connection with the 
sale or distribution of merchandise and vary only in detail. 
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Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Per- 
sons who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers there- 
of, is in combination with other merchandise so as to enable said ulti- 
mate purchasers to sell or distribute said other merchandise by means 
of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push card and punchboard de- 
vices. Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards and punchboards in accordance with the sales plan 
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as described in Paragraph Two hereof. Because of the element of 
chance involved in connection with the sale and distribution of said 
merchandise by means of said push cards and punchboards, many 
members of the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing said merchandise by means 
thereof. As a result thereof many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and job- 
bers who sell and distribute said merchandise together with said 
devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or method 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale.or distribution of said push cards and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 24, 1948, issued and subse- 
quently serviced its complaint in this proceeding upon respondents, 
Superior Products, a corporation, and M. Robert Sax, Allen J. Sucher- 
man, and Jack Morley, individuals and officers of Superior Products, 
the corporate respondent herein, charging them with the use of unfair 
acts or practices in commerce in violation of the provisions of said 
Act. After the issuance of such complaint and the filing of respond- 
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ents’ answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before a hearing examiner theretofore 
duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said hearing examiner on the complaint, the answer thereto, testi- 
mony and other evidence, and proposed findings as to the facts and 
conclusion presented by counsel supporting the complaint (counsel 
for the respondents not having submitted proposed findings) ; and 
said hearing examiner, on July 11, 1951, filed his initial decision. 
Within the time permitted by the Commission’s Rules of Practice, 
respondents filed with the Commission an appeal from said initial 
decision, and thereafter this proceeding regularly came on for final 
consideration by the Commission upon the record herein, including 
briefs in support of and in opposition to the appeal; and the Com- 
mission, having issued its order granting said appeal in part and 
denying it in part, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts, conclusion drawn therefrom, and order, 
the same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Superior Products is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 2183 West Fulton Street, in the city of Chicago, Illinois. 
Respondent M. Robert Sax is the president of respondent corporation, 
Superior Products, and is active in its management and the direction 
of its policies. 

The allegations of the complaint have not been sustained as to re- 
spondents Allen J. Sucherman and Jack Morley, and said individuals 
are, therefore, not included in the term “respondents” as used here- 
inafter. 

Par. 2. Respondents are now and for more than three years last 
past have been engaged in the manufacture of devices commonly 
Inown as push cards and punchboards, and in the sale and distribu- 
tion of said devices to manufacturers of and dealers in various articles 
of merchandise in commerce between and among the various States 
of the United States, and in the District of Columbia, and to dealers 
in various articles of merchandise located in the various States of the 
United States, and in the District of Columbia. 
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Par. 3. Respondents cause and have caused said devices, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers thereof at their points of location in the various States 
of the United States, other than Illinois, and in the District of Co- 
Jumbia. There is now and has been for more than three years last 
past a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of their said business as hereto- 
fore found, respondents sell and distribute, and have sold and dis- 
tributed, to manufacturers of and dealers in merchandise, push cards 
and punchboards so prepared and arranged as to provide for the use 
of games of chance, gift enterprises, or lottery schemes in making 
sales of merchandise to the consuming public. Respondents sell and 
distribute, and have sold and distributed, many kinds of push cards 
and punchboards, but all of such devices involve the same chance or 
lottery features when used in connection with the sale or distribution 
of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on such push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch is 
made, a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchaser or prospective purchaser until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from the 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of respondents’ push card and punchboard devices have no 
instructions or legends thereon but have blank spaces provided there- 
for. On those push cards and punchboards the purchasers thereof 
place instructions or legends which have the same import and mean- 
ing as the instructions or legends placed by respondents on the push 
card and punchboard devices first hereinabove described. 
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The primary use made by respondents’ push card and punchboard 
devices and the usual manner in which they are used by the ultimate 
purchasers thereof is in combination with merchandise, to enable-such 
ultimate purchaserss of such push card and punchboard devices to 
sell or distribute merchandise by means of lot or chance as herein- 
above found. 

Par. 5. Many persons, firms and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices, 
and have sold said assortments to retail dealers and others for resale 
to the public. 

Retail dealers who have purchased such assortments, either directly 
or indirectly, have exposed them to the purchasing public and have 
sold or distributed articles of merchandise by means of respondents’ 
push cards and punchboards in accordance with the sales plan as here- 
tofore described. 

Because of the element of chance involved in connection with the 
sale and distribution of merchandise by means of respondents’ push 
cards and punchboards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
merchandise by means thereof. Asa result thereof, many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
sale.dealers and jobbers who sell and distribute assortments comprised 
of merchandise together with such devices. 

The sale of merchandise to the purchasing public through the use 
of, or by means of, such devices in the manner above found involves a 
game of chance or the sale of a chance to procure articles of merchan- 
dise at prices much less than the normal retail price thereof, and 
teaches and encourages gambling among members of the public, all 
to the injury of the public. 

The use of respondents’ sales plan or methods in the sale of merchan- 
dise and the sale of merchandise by and through the use thereof, and 
by the aid of such sales plan or method, is a practice contrary to an 
established public policy of the Government of the United States and 
in violation of criminal laws, and constitutes unfair acts and practices 
in commerce. 

The sale or distribution of push cards and punchboard devices by 
respondents as hereinabove found supplies to and places in the hands 
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of others the means of conducting lotteries, games of chance or gift 
enterprises in the sale or distribution of their merchandise. 

The respondents thus supply to, and place in the hands of, various 
persons, firms and corporations the means of, and the instrumentalities 
for, engaging in unfair acts and practices within the intent and mean- 
ing of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents as hereinabove found are all 
to the prejudice and injury of the public, and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Superior Products, a corporation, 
its officers, and M. Robert Sax, an individual, and their representa- 
tives, agents and employees, directly or through any corporate or other 
device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise or lottery scheme. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the individual respondents Allen J. Sucher- 
man and Jack Morley. 

It is. further ordered, That respondents, Superior Products, a cor- 
poration, and M. Robert Sax, an individual, shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with said order. 

Commissioner Mason concurring in this decision insofar as it re- 
lates to the findings as to the facts and conclusion, but not concurring 
in this decision insofar as it relates to the form of order to cease and 
desist, for the reasons stated in his opinion concurring in part and 
dissenting in part in Docket No. 5203, Worthmore Sales Company.* 


1March 10, 1950, See 46 F. T. C. 606 at 622, 
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In THE MaArrer OF 


ALBERT A. SCHWARTZ TRADING AS ELECTRICAL 
- CENTER 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 ; 


Docket 5934. Complaint, Oct. 30, 1951—Decision, Jan. 29, 1952 


Where an individual engaged in the District of Columbia in the competitive 
sale and distribution of television sets, radios and various household 
appliances; through newspaper advertisements— 

Represented that if a television set, radio or appliance was purchased at the 
regular price, another of the same kind and value might be purchased for 
an additional dollar, through such typical advertisements as “$1 SALE ALL 
NEW 1951. MODEL —WASHERS $1 
* * *° ALL FOR JUST $1 HERE’S ALL YOU DO: Buy Any Famous 
Make TV, Radio or Appliance .. . THEN CHOOSH Another FOR JUST $1 
MORE * * * it’s so HASY! Get TWO brand new appliances for the 
price of one; PLUS ONE DOLLAR! * * *—That’s how it works on all 
Famous Name appliances in the entire store * * * ”: 

The facts being that the article which could be purchased for the additional 
dollar was based upon the price of the article purchased and was of much 
less value and price than such article; and an explanation near the bottom 
of the advertisement in such comparatively small type that it did not con- 
stitute an adequate notice of the actual offer, as to articles which might 
actually be purchased for one dollar, was contrary to the offer contained 
in the main portion thereof ; 

With capacity and tendency to mislead and deceive a substantial portion of the 

purchasing public into the mistaken belief that such representations were 
true and thereby induce its purchase of said products; and with the result 
that trade in. commerce was unfairly diverted to said individual from his 
competitors, to their substantial injury; 

Held, That such acts and practices, under the circumstances set forth, constituted 
unfair and deceptive acts and practices in commerce, and unfair methods of 
competition therein. 


Before Mr. Everett F. Haycraft, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Sylvan Schwartz, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
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Trade Commission, having reason to believe that Albert A. Schwartz, 
an individual trading as Electrical Center, hereinafter referred to as 
respondent, has violated the provisions of the said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Albert A. Schwartz is an individual 
trading as Electrical Center with his office and principal place of 
business located at 414 10th Street NW., Washington, D, C. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the sale and distribution, among other things, 
of television sets, radios and various household appliances in the 
District of Columbia, such sale and distribution being in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. His 
volume of business in such commerce is and has been substantial. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his products in commerce 
respondent, by means of advertisements inserted in newspapers, has 
made various representations concerning discounts and savings on 
his said merchandise, among and typical of which but not all inclusive 
are the following: 

$1 SALE 

ALL NEW 1951 MODELS 
TELEVISION $1—Refrigerators $1 
WASHERS $1—IRONERS $1 
FREEZERS $1—RANGES $1 

ALSO RADIOS—FANS 

RADIO-COMBINATIONS & 

APPLIANCES ALL FOR JUST $1 


HEREH’S ALL YOU DO: 
Buy Any Famous Make TV, 
Radio or Appliance... 
THEN CHOOSE Another FOR 
JUST $1 MORE 


Thousands of Washingtonians know just what we mean when we say ‘Save 


a Fist-Full of Dollars... That’s right, thousands have bought in this 
AMAZING SALE and come away with Money a-plenty in their pockets, YET 
THEY’VE BOUGHT MORE THAN EVER BEFORE WITH LESS ... it’s 


so EASY! Get TWO brand new appliances for the price of one, PLUS ONE 
DOLLAR! Purchase ANY appliance, large or small, then from the list tagged 
on your choice, take home a second choice and pay only ONE DOLLAR for 
it. That’s how it works on all Famous Name appliances in the entire store. 
Hurry down tomorrow night, DON’ YOU MISS OUT! 
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15% DOWN 
TAKE 18 Months to Pay! 

Par. 4. By means of the statements contained in the aforesaid 
advertisement, respondent represented that if a television set, radio 
or appliance is purchased at the regular price, another television set, 
radio or appliance of the same kind and value may be purchased for 
an additional $1.00. 

Par. 5. The aforesaid statements are false, misleading and de- 
ceptive. In truth and in fact, the purchase of a television set, radio 
or appliance at the regular price did not entitle the purchaser to 
purchase another television set, radio or appliance of the same kind 
and value for an additional $1.00. On the contrary, the article of 
merchandise which could be purchased for the additional $1.00 was 
based upon the price of the article purchased and was of much less 
value and price than the article purchased. While an explanation 
is made near the bottom of the advertisement as to the articles which 
may actually be purchased for $1.00, such explanation is contrary 
to the offer contained in the main portion of the advertisement and 
in such comparatively small type that it does not constitute adequate 
notice of the actual offer of respondent. 

Par. 6. In the course and conduct of his said business, suite 
has been and is in substantial competition in commerce nh corpora- 
tions and other firms and individuals likewise engaged in the sale 
and distribution of the aforesaid merchandise. 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading representations had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the mis- 
taken and erroneous belief that such representations were true and 
to induce a substantial portion of the purchasing public, because of 
such mistaken and erroneous belief, to purchase respondent’s said 
products. As a result thereof, trade in commerce has been and is 
unfairly diverted to respondent from his competitors in consequence 
of which substantial injury has been and is being done by respondent 
to his competitors in commerce. 

Par. 8. The acts and practices of the respondent, as herein alleged, 
were all to the prejudice and injury of the public and of respondent’s 
competitors and constituted unfair and deceptive acts and practices in 
commerce and unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 30, 1951, issued and subse- 
quently served its complaint on the respondent named in the caption 
hereof, charging him with unfair and deceptive acts and practices in 
commerce and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint, respond- 
ent hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusions, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that he has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Albert A. Schwartz is an individual 
trading as Electrical Center with his office and principal place of 
business located at 414 10th Street, N. W., Washington, D. C. 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 29, 1952, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the sale and distribution, among other things, 
of television sets, radios and various household appliances in the 
District of Columbia, such sale and distribution being in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. His 
volume of business in such commerce is and has been substantial. 

Par. 3. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of his products in commerce 
respondent, by means of advertisements inserted in newspapers, has 
made various representations concerning discounts and savings on 
his said merchandise, among and typical of which, but not all 
inclusive, are the following: 


® $1 SALE 
ALL NEW 1951 MODELS 
TELEVISION $1—Refrigerators $1 
WASHERS $1—IRONERS $1 
FREEZERS $1—RANGHS $1 
ALSO RADIOS—FANS 
RADIO-COMBINATIONS & 
APPLIANCES ALL FOR JUST $1 
® HERD’S ALL YOU DO: 
Buy Any Famous Make TV, 
Radio or Appliance... 
THEN CHOOSE Another FOR 
JUST $1 MORE 


Thousands of Washingtonians know just what we mean when we say ‘Save 
a Fist-Full of Dollars ... That’s right, thousands have bought in this AMAZ- 
ING SALE and come away with Money a-plenty in their pockets, YET THEY’VE 
BOUGHT MORE THAN EVER BEFORE WITH LESS ... it’s so EASY! 
Get TWO brand new appliances for the price of one, PLUS ONE DOLLAR! 
Purchase ANY appliance, large or small, then from the list tagged on your 
choice, take home a second choice and pay only ONE DOLUAR for it. That’s 
how it works on all Famous Name appliances in the entire store. Hurry down 
tomorrow night, DON’T YOU MISS OUT! 

15% DOWN 
TAKE 18 Months to Pay! @ 


Par. 4. By means of the statements contained in the aforesaid 
advertisement, respondent represented that if a television set, radio 
or appliance is purchased at the regular price, another television set, 
radio or appliance of the same kind and value may be purchased for 
an additional $1.00. 

Par. 5. The aforesaid statements are false, misleading and de- 
ceptive. In truth and in fact, the purchase of a television set, radio 
or appliance at the regular price did not entitle the purchaser to pur- 
chase another television set, radio or appliance of the same kind and 
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value for an additional $1.00. On the contrary, the article of mer- 
chandise which could be purchased for the additional $1.00 was based 
upon the price of the article purchased and was of much less value 
and price than the article purchased. While an explanation is made 
near the bottom of the advertisement as to the articles which may 
actually be purchased for $1.00, such explanation is contrary to the 
offer contained in the main portion of the advertisement and in such 
comparatively small type that it does not constitute adequate notice 
of the actual offer of respondent. . 

Par. 6. In the course and conduct of his said business, respondent 
has been and is in substantial competition in commerce at corpora- 
tions and other firms and individuals likewise engaged in the sale 
and distribution of the aforesaid merchandise. 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading representations had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the mis- 
taken and erroneous belief that such representations were true and to 
induce a substantial portion of the purchasing public, because of such 
mistaken and erroneous belief, to purchase respondent’s said products. 
As a result thereof, trade in commerce has been and is unfairly di- 
verted to respondent from his competitors in consequence of which 
substantial injury has been and is being done by respondent to his 
competitors in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein alleged, are 
in violation of Section 5 of the Federal Trade Commission Act and 
constitute unfair and deceptive acts and practices in commerce and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Albert A. Schwartz, an individual 
trading as Electrical Center or trading under any other name or 
style, his representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of merchandise in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing in any manner that by purchasing an article 
or articles of merchandise the purchaser may purchase an additional 
article or articles for $1.00 or for any other sum or sums unless the 
additional article or articles and the respondent’s usual and regular 
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selling prices thereof are clearly set out in immediate connection with 
the order merchandise offered. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 


/s/ Apert A. ScHwartz. 
Albert A. Schwartz, an individual trading as Electrical Center. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered eiitered of record on this the 29th day 
of January 1952. 


D. C. Dantet, Secretary. 
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Order 


In THE MATTER OF 
GOLD-TONE STUDIOS, INC. ET AL. 
MODIFIED CEASE AND DESIST ORDER 


Docket 4779. Order, Jan. 30, 1952 


Modified order, in accordance with decree below referred to, in proceeding in 
question in which original order issued on September 2, 1948, 45 F. T. C. 
206 at 217, and in which the Court of Appeals for the Second Circuit on July 
5, 1950, in Gold-Tone Studios, Inc. et al. v. Federal Trade Commission, 183 
Ff, (2d) 257, rendered its opinion and decision, and on August 7, 1950, entered 
its final decree modifying paragraph 4 of the desist order by adding to the 
end the proviso as below set forth, and affirming, as thus modified, the order 
to cease and desist— 

Requiring respondent, in connection with the offer, etc., in commerce, of pictures 
or photographs, to cease and desist from the use of the words “oil painted 
portrait”, “oil colored portrait’, “Gold-Tone”, etc., and from other misrepre- 
sentations as to prices, special and limited offers and values, as in said order 
in detail below set out. 


Before U7. J. Earl Cow, trial examiner. 
Mr. S. F. Rose and Mr. Joseph Callaway for the Commission. 
MacFarlane, Harris & Goldman, of Rochester, N. Y., for respond- 
ents. 
MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence introduced before a trial examiner, 
and briefs and oral argument in support of and in opposition to the 
complaint; and the Commission having made its findings as to the 
facts and conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act and issued its order to cease 
and desist on September 2, 1948; and 

Respondents Gold-Tone Studios, Inc., a corporation also trading as 
Camera Art Company; Irving A. Stern, individually and as president 
and a director of Gold-Tone Studios, Inc., and a copartner in the firm 
trading as Camera Art Company; Paul A. McGuire, individually and 
as vice president and director of Gold-Tone Studios, Inc., and a co- 
partner in the firm trading as Camera Art Company ; Berthold Eidlin, 
individually and as secretary-treasurer of Gold-Tone Studios, Inc., 
and a copartner in the firm. trading as Camera Art Company; and 
Marion Stern, Doris McGuire, Emanuel Eidlin, and Ephraim Eidlin, 
individuals and members of the firm trading as Camera Art Company, 
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having filed in the United States Court of Appeals for the Second 
Circuit their petition to review and set aside the order to cease and 
desist issued herein, and that Court having heard the matter on briefs 
and oral argument and fully considered the matter, and having, there- 
after, on August 7, 1950, entered its final decree modifying and affirm- 
ing, as modified, the aforesaid order to cease and desist pursuant to 
its opinion announced on July 5, 1950. 

Now therefore it is hereby ordered, That the respondent Gold-Tone 
Studios, Inc., a corporation, also trading as Camera Art Company, 
its officers, representatives, agents and employees, and respondents 
Irving A. Stern, Paul A. McGuire, Berthold Eidlin, Marion Stern, 
Doris McGuire, Emanuel Eidlin, and Ephraim Ejidlin, individually 
or as copartners trading as Camera Art Company or under any other 
name or names, their agents, representatives, and employees, directly 
or through any corporate or other device in connection with the offer- 
ing for sale, sale and distribution in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, of pictures or photo- 
graphs, do forthwith cease and desist from directly or indirectly: 

1. Using the words “oil painted portrait,” “oil painted,” or any 
other word or words of similar import or meaning, either alone or in 
combination with any other word or words, as a designation for, as 
descriptive of, or in connection with a tinted or colored photograph 
or picture made from a photographic base. 

2. Using the words “oil colored portrait,” “colored in oils,” or any 
other word or words, as a designation for, as descriptive of, or in con- 
nection with a tinted photograph or picture made from a photographic 
base. 

3. Using the words “Gold-Tone” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other word or words, to designate, describe, or refer to a photographic 
reproduction which is not a product resulting from a finishing process 
involving the use of a toning or developing bath employing salts or 
chloride of gold. 

4. Using the words “Gold-Tone” or any other word or words of 
similar import or meaning, either alone or in combination with any 
other words, as a corporate or trade name or otherwise, to designate, 
describe, or refer to a photographic reproduction by a process involv- 
ing the use of a toning or developing bath employing salts or chloride 
of gold : Provided, however, that the corporation may in conducting its 
business under any permitted changed name, state that it is the same 


corporation which formerly did business under the name “Gold-Tone 
Studios, Inc.” 
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5. Representing that the customary or usual price for any kind 
or type of photograph or picture is a special advertising offer or other 
special offer ; that an offer of said photographs or pictures is limited in 
point of time when such offer is not in fact so limited; or that said 
photographs of pictures offered are of a value in excess of the usual 
or customary price. 

It is further ordered, That the respondents Gold-Tone Studios, Inc., 
a corporation, also trading as Camera Art Company; Irving A. Stern, 
individually and as president and a director of Gold-Tone Studios, 
Inc., and a copartner in the firm trading as Camera Art Company; 
Paul A. McGuire, individually and as vice president and a director of 
Gold-Tone Studios, Inc., and a copartner in the firm trading as Camera 
Art Company; Berthold Eidlin, individually and as secretary-treas- 
urer of Gold-Tone Studios, Inc., and a copartner in the firm trading 
as Camera Art Company;.and Marion Stern, Doris McGuire, 
Emanuel Eidlin, and Ephriam Eidlin, individuals and members of the 
firm trading as Camera Art Company, shall within sixty (60) days 
after service upon them of this modified order file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with this order. 


213840 64 - 50 
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In THe Marrer or 


ROBERT O. BENNETT DOING BUSINESS AS NATIONAL 
SERVICE BUREAU AND LILLIE K. BENNETT 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5745. Complaint, Mar. 1, 1950—Decision, Jan. 31, 1952 


Where two individuals engaged under a Washington, D. C. mailing address in 
securing and selling to credit bureaus, retail stores, collection agencies and 
other customers in various states information relating to delinquent debtors, 
principally, and, as thus engaged in mailing out large numbers of letters 
and receiving replies thereto ; 

In attempting to secure desired information, for their said customers with 
respect to the addresses, employment, ete., of delinquent debtors, pursuant 
to arrangements whereby they were authorized by their customers to send 
a check for 10 cents to each replying delinquent, as below set forth, and 
to deposit such an amount to said person’s credit in respondents’ bank at 
the expense of the customer, and through the means of certain form letters, 
together with blanks for supplying the desired information as to the delin- 
quent and, a self-addressed return envelope— 

{a) Falsely represented through the use of the name “National Service Bureau” 
in said form letters, and particularly as employed with the words “Dis- 
bursement Office” and “Disbursement Officer’, that they were a part of 
or connected in some manner with the Veterans Administration or some 
other part or agency of the United States Government; and, 

({b) Falsely represented through the use of the words “If you will fill in the 
enclosed blank giving the requested information we will forward to you a 
check for a small sum of money deposited with us for that purpose”, that 
a small but significant sum of money to which the recipient of the letter 
was entitled, had been deposited with them and would be forwarded to 
the recipient upon his furnishing information which would identify him 
as the person entitled thereto; 

The facts being that they were not connected with the United States Govern- 
ment in any respect; and the sending by them of such a check for 10 cents 
did not justify their statement that a small sum of money had been de- 
posited with them for forwarding, and constituted a transparent scheme 
to mislead and conceal the purpose for which the information was sought; 

With effect of misleading a substantial portion of the public into the mistaken 
belief that their misleading representations were true, and with capacity 
and tendency so to do, and thereby induce a substantial number of the 
public to give information which they would not otherwise have supplied: 

Held, ‘That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and.decep- 
tive acts and practices in commerce. j 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. J.W. Brookfield, Jr. for the Commission. 
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Reilly & Neumann and Byrne & Byrne, of Washington, D. C., for 
respondents, 


Complaint ? 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue.of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Robert O. Bennett, 
an individual trading and doing business as National Service Bn- 
reau and Lillie K. Bennett, an individual, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent Robert O. Bennett is an individual trad- 
ing and doing business under the name National Service Bureau. 
Both respondents, Robert O. Bennett and Lillie K. Bennett, live and 
carry on their business at 504 Aspen Street, N. W., in the City of 
Washington, D. C., but the mailing address used by National Service 
Bureau is 505 Colorado Building, Washington, D. C. Respondents 
Robert O. Bennett and Lillie K. Bennett cooperate and act together 
in performing the acts and practices hereinafter alleged. 

Par. 2. Respondents are now, and for more than two years last past 
have been, engaged in the business of locating delinquent debtors 
and in selling information as to these debtors to their clients. Certain 
of respondents’ clients cause goods and other property to be trans- 
ported from their places of business in various States of the United 
States to purchasers thereof in other States of the United States and 


1The complaint is published as amended by an order granting motion to amend com- 
Plaint to conform to proof dated December 29, 1950, as follows: 

This matter coming before the Commission upon motion of counsel supporting the 
complaint to amend the complaint herein to conform to the proof, and it appearing counsel 
for the-respondents-have acknowledged receipt of-copy of said: motion and have waived the 
filing of an answer and further notice and the Commission having duly considered the mat- 
ter, and the record, and being now fully advised in the premises: 

It is ordered, That the motion to amend the complaint to conform to the proof be, and 
the same hereby is, granted. 

It is further ordered, That the complaint heretofore issued be amended as follows: 

By striking that portion of Paragraph Five which reads as follows: 


“Through the use of the name ‘National Service Bureau’ and the phraseology 
‘Disbursement Officer’ and ‘Disbursement Office,’ ” 

and inserting in lieu thereof the following : 

Through the use of the name “National Service Bureau,’ and also through the use 
of the phrase “Disbursement Officer” and also the phrase ‘Disbursement Office,” in 
connection with the name “National Service Bureau.” 

It is further ordered, That the evidence heretofore taken be, and the same hereby is, 
adopted#as evidence: in connection ‘with the complaint as herein amended to the same 
extent and to the same effect as if such evidence had been originally taken under the 
complaint as herein amended. 
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maintain and at all times mentioned herein have maintained courses of 
trade in such goods and property in commerce between and among the 
United States. Some of respondents’ clients are located“in ‘Chicago, 
Illinois; Cincinnati, Ohio; New York, New York and other cities 
and Since throughout the United States. The course and conduct 
of respondents’ said business involves intercourse of a commercial 
and business nature between them and their clients and ‘the persons 
from whom information is sought who are located in the various 
States of the United States. 

Par. 3. In the course and conduct of eee ‘said business of 
etic information concerning other persons, respondents use 
certain form letters substantially in the following form: 

Tue NATIONAL SERVICE BUREAU, 
, Colorado Building, Washington. 5, D. C. 
Office of 


R. O. Bennett 
Room 505 


Dear Mapam: If you will fill in the inclosed blank giving the requested informa- 
tion we will forward you a check for a small sum of money deposited with us 
for you for that purpose. 

Very truly yours, { 
(S) Roserr Benner, Disbursement Officer. 

Enclosed with the above-mentioned letter is.a reply form:for the 
recipient to fill in the information desired by respondents. .This form 
is headed: . 

DISBURSEMENT OFFICE 
THE NATIONAL SERVICE BUREAU 
505 COLORADO BUILDING 
WASHINGTON 5, D. C. 
followed by lines showing the information requested and also bears 
the following statement : 
Craim Numper 18241101. 


Fill in and return this blank within 30 days. Allow two weeks for mailing 
the check. 


PLEASE TYPE OR PRINT INFORMATION 
GIvE CoMPLETE INFORMATION TO Expedite MAILING or CHECK 
Par. 4. Respondents mail the said form letters to the persons con- 
cerning whom information is sought at their last known addresses 
together with an envelope addressed to “The National Service Bureau, 
Colorado Building, Washington, D. C., Disbursement Office, Room 
505,” for the return of said form letters. Many of the persons to 
whom said form letters and return envelopes-are sent are. located in 


the various states of the United States outside of the DiEVUCE of 
Columbia. 
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Par. 5. Through the use of the name “National Service Bureau” 
and also through the use of the phrase “Disbursement Officer” and 
also the phrase “Disbursement Office,” in connection with the name 
“National Service Bureau.” Respondents represent that National 
Service Bureau is an agency of the United States government or has 
some connection with one of the governmental agencies. Said repre- 
sentations are false and misleading. In truth and in fact respondents 
are in no way connected with the Federal Government, but conduct the 
said business as a private enterprise for the receiving of fees for 
information concerning allegedly delinquent debtors. 

Through the use of the said form letters, respondents represent 
directly and by implication that certain funds have been deposited 
with them for the persons to whom the letters are sent and cause the 
recipients of said letters to furnish them information in the false 
belief that they, the recipients, are to receive substantial sums of 
money. 

In truth and in fact respondents have not received money to be 
deposited for these persons and they receive nothing except a check 
for ten cents which is sent by respondents upon receipt of the 
information. 

Par. 6. The use as hereinabove set forth of the foregoing false and 
misleading statements, representations and designations has, and has 
had, the capacity and tendency to mislead and deceive, and has misled 
and deceived, many persons to whom the said form letters were sent 
into the erroneous and mistaken belief that the said statements and 
representations were true; and that the trade name used by respond- 
ents indicated the true nature of respondents’ business; and induce the 
recipients thereof to give information to respondents which other- 
wise they would not have supplied. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT 
OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 1, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Robert O. Bennett, an individual trading and doing business as Na- 
tional Service Bureau, and Lillie K. Bennett, an individual, charging 
them with the use of unfair and deceptive acts and practices in com- 
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merce in violation of the provisions of said Act. After the issuance 
of said complaint and the filing of respondents’ answer, hearings were 
held at which testimony and other evidence in support of and in op- 
position to the allegations of said complaint were introduced before a 
hearing examiner of the Commission theretofore duly designated by 
it and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final consideration by said hearing examiner upon the 
complaint, the answer thereto, testimony and other evidence, proposed 
findings as to the facts and conclusions presented by counsel, and said 
hearing examiner, on January 30, 1951, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from said 
initial decision, and thereafter this proceeding regularly came on for 
final consideration by the Commission upon the record herein, includ- 
ing briefs in support of and in opposition to the appeal and oral argu- 
ment of counsel; and the Commission, having issued its order granting 
said appeal in part and denying it in part.and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom and order, the same to be in lieu of the initial 
decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Robert O. Bennett is an individual trad- 
ing as and doing business under the name The National Service Bu- 
reau. Both respondents, Robert O. Bennett and Lillie K. Bennett, live 
and carry on said business at 504 Aspen Street, N. W., in the city of 
Washington, D. C., and use as a business and mailing address 706 
Thirteenth Street, N. W., Washington, D. C., where an office is main- 
tained and used primarily as an address for the receipt of mail. Re- 
spondents formerly maintained an office at 505 Colorado Building, 
Washington, D. C. Respondents Robert O. Bennett and Lillie K. 
Bennett cooperate and act together in performing the acts and prac- 
tices hereinafter described. 

Par. 2. Respondents are now and for more than four years last 
past have been engaged in the business of securing and selling to 
their customers information relating to delinquent debtors, extension 
of credit and for other purposes; their principal business being 
that of locating delinquent debtors. Their customers consist of 
credit bureaus maintained by business and professional organizations, 
retail stores, collection agencies, attorneys, and finance companies, 
desiring information principally with reference to delinquent accounts. 


NATIONAL SERVICE BUREAU TA1 
736 Findings 


Their customers and the persons about whom information is sought 
are located throughout the various States of the United States and 
in the District of Columbia. Respondents’ business is principally 
conducted by mail. They weekly transmit approximately 2,100 letters 
seeking the above-described information and receive approximately 
700 replies thereto. The conduct of respondents’ business constitutes 
intercourse of a commercial nature between them and the persons 
from whom information is sought in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 8. Respondent Robert O. Bennett has been in the collection 
business for more than 15 years. About five years ago he conceived 
and put into practice a plan involving the use of a mail skip tracer 
to secure credit information from delinquent debtors, which plan 
respondents have used ever since and are now using. A pamphlet 
issued by respondents contains the following description of a mail 
skip tracer: 

1. WHAT IS A MAIL SKIP TRACER? 


“A mail skip tracer is a piece of mail which offers an inducement for its. 
recipient to reveal his address, employment, phone number, and other pertinent 
information which may be used by his creditor in obtaining payment of money 
due. 


2. IN WHAT CASES SHOULD A MAIL SKIP TRACER BE USED? 


a. If you send mail to an address, and it is not returned to you, you know 
that this person is getting his mail at this address or it is being forwarded by 
the Post Office to him. Neither the Postmaster nor any one connected with 
the Post Office may give you this information as to where your skip is and only 
by using an inducement such as a mail skip tracer can you find him. 

b. When your mail is delivered and you know the person is at the given 
address, but you do not know where he works or banks, and this information 
would be valuable to you, the inducement offered in the mail skip tracer will 
more than likely get this information for you. 


3. WHAT MAKES A MAIL TRACER ILLEGAL? 

Any piece of mail which obtains information by the use of subterfuge is 
illegal. THE NATIONAL SERVICE BUREAU does NOT use subterfuge. 

Par. 4. In the course and conduct of their business of securing 
credit information by the use of a mail skip tracer, respondents 
receive from each of their customers an authorization, bearing the 
signature of the customer, on the following form supplied by 
respondents: 


PLEASE TYPE OR PRINT ALL NAMES AND ADDRESSES 


THE NATIONAL SERVICE BUREAU, 
706 13th Street NW., Washington 5, D.C. 
GENTLEMEN: Please attempt to obtain all information you can from the fol- 
lowing persons from whom mail has not been returned. Please send a check 
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for 10¢ to each person listed below sending you the information you request 
in payment for this information. Please deposit 10¢ to this person’s credit 
in your bank and charge this 10¢ to our account and credit our account with 
all deposits not paid out by you at the end of each month. We agree to pay 
you the sum of 25¢ for an address; 50¢ for an address, a phone number, and/or 
cne or more relatives or references ; $1.00 for employment and/or bank. In the 
case of a bank and no employment, you are to refund us 50¢ upon being notified 
the bank was of no use to us. We also agree to pay a charge of 10¢ for 
all returned mail, proof to be furnished to us. We understand that your 
maximum charge for any one locate is $1.00 plus the 10¢ deposit fee. We 
agree to keep all information confidential. 


(Please use both sides of this sheet) 
SEND NO MONEY—YOU WILL BE BILLED MONTHLY 
NO RESULTS—NO CHARGE 


Upon receipt of such authorization respondents mailed to each of 
the persons listed at the address furnished the following form letter: 


THE NATIONAL SERVICE BUREAU 
WASHINGTON 5, D. C. 

DISBURSEMENT OFFICE 

If you will fill in the inclosed blank giving the requested information we will 
forward you a check for a small sum of money deposited with us for you 
for that purpose. 

Very truly yours, 
(S) Roserr Bennett, Disbursement Officer. 


A self-addressed return envelope with the words “Disbursement 


Office” appearing in the left hand corner, and a questionnaire were 
enclosed with the letter, the questionnaire being as follows: 


Disbursement Office DO NOT WRITE 
The National Service Bureau IN THIS SPACE 
Washington, D. C. 
; . Claims 22° oS) ee oe ee ee 
Below is the required information. 
Please send the check. Bureatiqesstacs cast ae eee 


Fill in and return blank within 30 days. Pile 
Allow two weeks for mailing check. 


ORABY Shoko See cee ne a ee 
Check will not be sent unless all infor- 
mation is given below. Da tie | ts er Semele hata a see ea 
TYPE OR PRINT ALL INFORMATION. 


NAMB 
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Upon receipt of each form of questionnaire filled in by the person 
to whom it was sent, respondents mail their check for ten cents to 
that person. Each questionnaire when filled in and returned to re- 
spondents is forwarded by them to the customer requesting the in- 
formation, together with an itemized bill for the information secured 
and including a charge for the ten cents paid out. No charge is made 
if no reply is received. 

After the issuance of the complaint, respondents eliminated the 
words “Disbursement Officer,” appearing after the signature of “Rob- 
ert Bennett” on said form letter, and the words “Disbursement Office” 
from the questionnaire and from the return envelopes. 

Par. 5. Through the use of the name “The National Service Bu- 
reau” alone and more particularly when used together with the words 
“Disbursement Office” or “Disbursement Officer” in the manner here- 
inabove described, respondents have represented that they were a part 
of or connected in some manner with the Veterans Administration or 
some other part or agency of the United States Government. 

Through the use of their form letter stating “If you will fill in the 
inclosed blank giving the requested information we will forward to 
you a check for a small sum of money deposited with us for that pur- 
pose,” together with the enclosed blank as above described, respond- 
ents have represented that a small but significant sum of money to 
which the recipient of the letter is entitled has been deposited with 
respondents and that this money will be forwarded to the recipient of 
the letter upon his furnishing sufficient information by means of 
which he can be identified as the person entitled to the money. 

Par. 6. In fact respondents are not connected with the United States 
Government in any respect. No sum of money to which any recipient 
of these letters is entitled has been deposited with respondents and no 
sum of money has been forwarded by respondents other than respond- 
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ents’ check for ten cents which is sent to each person furnishing the 
requested information. This payment of ten cents does not justify 
respondents’ statement that a small sum of money has been deposited 
with them for forwarding. This practice is a transparent scheme to 
mislead and conceal the purpose for which the information is sought. 
Par. 7. The use by the respondents of the name “The National Serv- 
ice Bureau” and their use of the other false, misleading and deceptive 
statements and representations as herein above described have the 
tendency and capacity to and did mislead a substantial portion of the 
public into the erroneous and mistaken belief that respondents are con- 
nected with or are an agency of the United States Government and 
that their other said false, misleading and deceptive statements and 
representations are true and to induce a substantial number of the 
public, because of such mistaken and erroneous belief, to give respond- 
ents information concerning their present location, employment and 
financial condition which they would otherwise not have supplied. 


CONCLUSION 


The aforesaid acts and practices of respondents as hereinbefore 
found are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That Robert O. Bennett and Lillie K. Bennett, indi- 
viduals, trading as The National Service Bureau or trading under any 
other name or trade designation, jointly or severally, their-representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the business of obtaining and selling in- 
formation concerning delinquent debtors or other credit information in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

(1) Using the name “The National Service Bureau” or any other 
words of similar import to designate, describe or refer to respondents’ 
business, or otherwise representing, directly or by implication, that 
respondents are connected with or are an agency of the United States 
Government or that their business is other than that of obtaining and 
selling credit information. 

(2) Representing, directly or by implication, that money has been 
deposited with them for persons from whom information is requested, 
unless or until the money has in fact been so deposited, and then only 
when the amount so deposited is clearly and expressly stated. 
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(3) Using any forms, letters, questionnaires, or other material, 
printed or written, which does not clearly and expressly state that the 
information requested is to be used for credit purposes. 

Itis further ordered, That said respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report’ in writing setting) forth the: manner. and: form in which they 
have complied with said order. 
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In THe Martrer oF 
HASTINGS POTATO GROWERS ASSOCIATION 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSECTION (C) OF SEC. 2:OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AND ACT APPROVED JUNE 19, 1936 


Docket 5921. Complaint, Sept. 10, 1951—Decision, Jan. 31, 1952 


Where a cooperative corporation engaged in selling potatoes and other vegetables: 
produced in Florida by its members, (1) to buyers who usually purchased in 
small volumes, through brokers to whom it paid brokerage fees varying from 
three to ten cents per hundredweight; (2) to some of such brokers who 
also purchased for their own accounts for resale; and (3) directly to other 
buyers, including some chain-store organizations who usually purchased in 
larger volumes for use or resale— 

(a) Paid a fee as brokerage to buying brokers in connection with the sale of 
potatoes to them in the same manner’as it paid them a fee for effecting sales, 
as its agents, to small buyers, and in the same amounts, through invoicing 
them at the same prices as they charged small buyers and paying bills ren- 
dered to the association for brokerage fees in connection with sales made 
to said brokers for their own account for resale, as well as for fees earned 
for effecting sales as the association’s agent to small buyers; 

(b) Paid such a fee also to buying brokers in connection with other sales of 
potatoes through the practice of charging them prices which were lower 
than those charged small buyers by the amount of the brokerage fees that it 
paid them for effecting sales to the small buyers—in some of such trans- 
actions, invoicing buying brokers at such lower prices, and in other trans- 
actions invoicing the buying brokers the same prices as those charged small 
buyers but permitting them to deduct the necessary discount for allowances ; 
and 

(c) Charged direct buyers, including some chain-store organizations lower prices 
than it charged small buyers, through either invoicing such buyers at prices. 
which were lower by the amount of the brokerage fees or invoicing them at 
the same prices charged small buyers and permitting them to make the 
necessary deduction: 

Held, That said association, in making such payments of fees as brokerage and 
such charging of lower prices, paid or granted something of value as a com- 
mission, brokerage or other compensation in lieu thereof, in connection with 
the sale of vegetables, to the other parties to such transactions or to their 
agents, ete., who were acting in their behalf, and that such acts and practices 
violated subsection (c) of See. 2 of the Clayton Act as amended. 


Before Mr. Frank Hier, trial examiner. 
Mr. Peter J. Dias and Mr. Richard EF. Ely for the Commission. 
Mr. Counts Johnson, of Tampa, Fla., for respondent. 


HASTINGS POTATO GROWERS ASSN. 747 
746°" Complaint 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
‘party respondent, named in the caption hereof, and hereinafter more 
particularly designated and described, has been and is now violating 
the provisions of subsection (c) of section 2 of the Clayton Act 
(U.S. C. Title 15, section 18) as amended by the Robinson-Patman 
Act, approved June 19, 1986, hereby issues its complaint stating its 
charges with respect thereto as follows: 

ParacrarH 1. Respondent Hastings Potato Growers Association, 
hereinafter sometimes referred to as the Association, is a cooperative 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Florida, with its principal office and 
place of business located at Hastings, Florida. 

Par. 2. The Association is now, and continuously for many years 
last past has been engaged in the business of selling potatoes and 
other vegetables produced in F ore by its members to three princi- 
pal kinds of buyers. 

The Association employs brokers who, as its agents, sell such vege- 
tables to most buyers (hereinafter sometimes referred to as small 
buyers) who usually purchase in smaller volumes. As compensation 
for services rendered in effecting such sales to small buyers, the Asso- 
ciation pays such brokers a brokerage fee. Such brokerage fees vary 
from about three cents to ten cents per hundredweight. 

In addition to selling such vegetables to small buyers as agents of 
the Association, some of such brokers (hereinafter sometimes re- 
ferred to as “buying brokers”) also purchase such vegetables from the 
Association for their own accounts for resale. 

The Association also sells vegetables directly to other buyers, in- 
cluding some chain-store organizations (hereinafter sometimes re- 
ferred to as direct buyers) who usually purchase in larger volumes 
for their own account for use or resale. 

Par. 3. In the course and conduct of such business, the Association 
causes such vegetables so sold to be transported from its place of busi- 
ness or from elsewhere in Florida to the places of business of such 
buyers, some of which are located in Florida and some of which are 
located elsewhere in the United States. All sales of vegetables by the 
Association hereinafter referred to involved such transportation from 
Florida to such buyers with places of business located elsewhere and 
occurred during approximately the three or four years last past. 

Par. 4. (A) The Association pays a fee as brokerage to buying 
brokers in connection with the sale of potatoes to them in the same 
manner as it pays a brokerage fee to them and other brokers for ef- 
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fecting sales, as its agents, to small buyers, and in the same or sub- 
stantially the same amounts. In these transactions the Association 
invoices buying brokers, and they remit to the Association, at prices 
which are the same as those charged small buyers; but the buying 
brokers render to the Association, and the Association pays, bills which 
set forth, in addition to brokerage fees earned for effecting sales, as 
it agents, to small buyers, fees as brokerage in connection with such 
sales made to them for their own account for resale or which set forth 
only the latter. 

(B) In connection with other sales of potatoes to buying brokers, 
instead of the Association making the payments of fees as brokerage 
alleged in subparagraph (A) above, it charges them prices which are 
lower than those charged small buyers. The prices are lower by 
amounts which are the same or substantially the same as the brokerage 
fees that the Association pays to its brokers for effecting sales, as its 
agents, to small buyers. 

In some of these transactions, the Association invoices buying 
brokers, and they remit to the Association, at such lower prices. When 
this has been done, the Association sometimes indicates the fact by 
a notation on the invoice that the price is “net.” 

In other of these transactions, the Association invoices buying 
brokers at prices which are the same as those charged: small buyers 
but the buying brokers remit to the Association at such lower prices, 
being permitted by the Association to deduct the necessary discount or 
allowance. When this is to be done, the Association sometimes indi- 
cates the fact by omitting the notation “net? on the invoice. 

(C) In connection with sales of potatoes to direct buyers, instead 
of the Association making the payments of fees as brokerage alleged 
in subparagraph (A) above, it charges them prices which are lower 
than those charged small buyers. The prices are lower by amounts 
which are same or substantially the same as the brokerage fees that 
the Association pays to its brokers for effecting sales, as its agents, to. 
small buyers. 

Such lower prices are charged direct buyers in the same manner as: 
they are charged buying brokers as alleged in subparagraph (B) 
above. 

Par. 5. In making payments of fees as brokerage, as alleged in Para- 
graph Four (A), and in charging lower prices, as alleged in Para- 
graps Four (B) and Four (C), the Association paid or granted, in 
the course and conduct of its business in commerce, something of value 
as a commission, brokerage, or other compensation, and allowances and 
discounts in lieu thereof, in connection with the sale of vegetables, to 
the other parties to such transactions, or to their agents, representa- 
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tives or other intermediaries therein who were acting in fact for or 
in behalf, or subject to the direct or indirect control, of such other 
parties. 

Par. 6. The acts and practices of the respondent as above alleged 
violate subsection (c) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act (U.S. C. Title 15, Section 13). 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, (the Clay- 
ton Act), as amended by an Act of Congress approved June 19, 1936, 
(the Robinson-Patman Act) the Federal Trade Commission, on Sep- 
tember 10, 1951, issued and subsequently served its complaint on the 
respondent named in the caption hereof, charging it with violation of 
subsection (c) of Section 2 of said Clayton Act as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of the answer to said complaint here- 
tofore filed and which, upon acceptance by the Commission of this 
‘settlement, is to be withdrawn from the record, hereby : 

1. Admits all the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that the respondent, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrains from admitting or 
denying that it has engaged in any of the acts or practices stated 
therein to be in violation of law. 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 31, 1952, and ordered en- 
tered of record as the Commission’s findings as to the facts, conclusion, and order to 
cease and desist. 

It is accordingly ordered, That the respondent, Hastings Potato Growers Association, 
a corporation, shall, within sixty (60) days after service upon it of this notice and order, 
file with the Commission a report in writing setting forth in detail the manner and form 
in which it has complied with the order to cease and desist contained in the consent settle- 
ment entered in disposition of this proceeding. 
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3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. . 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Hastings Potato Growers Association, 
hereinafter sometimes referred to as the Association, is a cooperative 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Florida, with its principal office 
and place of business located at Hastings, Florida. 

Par. 2. The Association is now, and continuously for many years 
last past has been engaged in the business of selling potatoes and other 
vegetables produced in Florida by its members to three principal kinds 
of buyers. 

The Association employs brokers who, as its agents, sell such vege- 
tables to most buyers (hereinafter sometimes referred to as small 
buyers) who usually purchase in smaller volumes. As compensation 
for services rendered in effecting such sales to small buyers, the Asso- 
ciation pays such brokers a brokerage fee. Such brokerage fees vary 
from about three cents to ten cents per hundredweight. 

In addition to selling such vegetables to small buyers as agents of 
the Association, some of such brokers (hereinafter sometimes referred 
to as “buying brokers”) also purchase such vegetables from the Asso- 
ciation for their own accounts for resale. 

The Association also sells vegetables directly to other buyers, in- 
cluding some chain store organizations (hereinafter sometimes re- 
ferred to as direct buyers) who usually purchase in larger volumes for 
their own account for use or resale. 

Par. 3. In the course and conduct of such business, the Association 
causes such vegetables so sold to be transported from its place of busi- 
ness or from elsewhere in Florida to the places of business of such 
buyers, some of which are located in Florida and some of which are 
located elsewhere in the United States. AJ sales of vegetables by the 
Association hereinafter referred to involved such transportation from 
Florida to such buyers with places of business located elsewhere and 
occurred during approximately the three or four years last past. 

Par. 4. (A) The Association pays a fee as brokerage to buying 
brokers in connection with the sale of potatoes to them in the same 
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manner as it pays a brokerage fee to them and other brokers for effect- 
ing sales, as its agents, to small buyers, and in the same or substantially 
the same amounts. In these transactions the Association invoices 
buying brokers, and they remit to the Association, at prices which are 
the same as those charged small buyers; but the buying brokers render 
to the Association, and the Association pays, bills which set forth, 
in addition to brokerage fees earned for effecting sales, as its agents, 
to small buyers, fees as brokerage in connection with such sales made 
to them for their own account for resale or which set forth only the 
latter. 

(B) In connection with other sales of potatoes to buying brokers, 
instead of the Association making the payments of fees as brokerage 
alleged in subparagraph (A) above, it charges them prices which are 
lower than those charged small buyers. The prices are lower by 
amounts which are the same or substantially the same as the brokerage 
fees that the Association pays to its brokers for effecting sales, as its 
agents, to small buyers. 

In some of these transactions, the Association invoices buying 
brokers, and they remit to the Association, at such lower prices. When 
this has been done, the Association sometimes indicates the fact by 
a notation on the invoice that the price is “net.” 

In other of these transactions, the Association invoices buying 
brokers at prices which are the same as those charged small buyers 
‘but the buying brokers remit to the Association at such lower prices, 
being permitted by the Association to deduct the necessary discount 
or allowance. When this is to be done, the Association sometimes in- 
dicates the fact by omitting the notation “net” on the invoice. 

(C) In connection with sales of potatoes to direct buyers, instead 
of the Association making the payments of fees as brokerage alleged 
in subparagraph (A) above, it charges them prices which are lower 
than those charged small buyers. The prices are lower by amounts 
which are the same or substantially the same as the brokerage fees that 
the Association pays to its brokers for effecting sales, as its agents, 
to small buyers. 

Such lower prices are charged direct buyers in the same manner as 
they are charged buying brokers as alleged in subparagraph (B) 
above. 

Par. 5. In making payments of fees as brokerage, as alleged in 
Paragraph Four (A), and in charging lower prices, as alleged in 
Paragraphs Four (B) and Four (C), the Association paid or granted, 
in the course and conduct of its business in commerce, something of 
value as a commission, brokerage, or other compensation, and allow- 
ances and discounts in lieu thereof, in connection with the sale of vege- 
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tables, to the other parties to such transactions, or to their agents, 
representatives or other intermediaries therein who were acting in 
fact for or in behalf, or subject to the direct or indirect control, of such 
other parties. 

CONCLUSION 


The acts and practices of the respondent as above found violate sub- 
section (c) of Section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act (U.S. C. Title 15, Section 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Hastings Potato Growers Asso- 
ciation, a corporation, and its officers, directors, agents or employees, 
directly or through any corporate or any other device, in connection 
with the sale of potatoes or any other vegetable in interstate com- 
merce, do forthwith cease and desist from: 

1. Making payments to brokers on purchases for their own accounts 
in amounts which are the same as the amounts of brokerage fees paid 
to brokers effecting sales, as agents, to other purchasers, or in any 
other amounts which are also paid as brokerage, whether such pay- 
ments are made upon being billed therefor or otherwise; 

2. Granting a discount or allowance to any purchaser which makes 
the price to such purchaser lower than the prices at which sales are 
made to other purchasers, by any amount which is the same as the 
amount of brokerage fees paid to brokers effecting sales, as agents, 
to such other purchasers, or lower in any other amounts which are 
also in lieu of brokerage, whether such lower prices are charged by 
invoicing at “net” prices, or by permitting the purchasers to make 
a deduction from invoiced prices in remitting payment, or by any 
other device; 

3. Paying or granting anything of value as a commission, brokerage 
or other compensation or allowance or discount in lieu thereof to the 
other parties to such transactions, or to their agents, representatives or 
other intermediaries therein who in fact act for or in behalf, or are 
subject to the direct or indirect control, of such other parties. 


(sed) Hasrrnes Porato Growers AssocraTion, 
Hastings Potato Growers Association, 
By (sgd) Counts Jounson, [ts Attorney. 


[Date] November 20, 1951. 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this the 31st day 
of January 1952. 
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In THE MatTrer oF 


ALBERT COHN AND IRVING AND LOUIS KURASH DOING 
BUSINESS AS PROFESSIONAL REMINDER SERVICE 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5762. Complaint, Apr. 7, 1950—Decision, Feb. 11, 1952 


Judicial notice is taken of the fact that the words “engraving” and “engraved”, 
when used in connection with or descriptive of business or social stationery, 
have specific meanings. Federal Trade Commission v. Benton Announce- 
ments, Inc., 180 F. (2d) 254; 35 F. T. C. 941; 3 8. & D. 495. 


Where three partners engaged in the printing of greeting cards and in the 
interstate sale and distribution thereof— 

Represented through statements in circulars, in which were included the terms 
“plateless engraved” and “plateless engraving”, that their greeting cards 
were engraved by some process in which a plate was not used; 

The facts being that said cards were not engraved but were printed by the 
thermographiec process in which, following regular printing, the wet ink is 
dusted with a powdered chemical and baked, with resulting raised letter 
effect resembling engraving; 

With effect of misleading a substantial portion of the purchasing publie into 
the erroneous belief that said cards were engraved, and of inducing its 
purchase thereof in such belief; and with capacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce, 


Before Mr. J. Farl Cox, hearing examiner. 
Mr. Edward F, Downs for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Aci: 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe Albert Cohn, Irving 
Kurash, and Louis Kurash doing business as Professional Reminder 
Service, a copartnership, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrarn 1. Respondents Albert Cohn, Irving Kurash and Louis 
Kurash are copartners doing business under the name of Professional 
Reminder Service with their principal office and place of business at 
42 Kast 23d Street, New York, New York. 
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Par. 2. Respondents are now, and for several years last past have 
been, engaged in the printing of greeting cards and in the sale and 
distribution thereof in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondents cause said cards, when sold, to be transported from their 
said place of business in the State of New York to the purchasers 
thereof, many of whom were and are located in States of the United 
States other than the State of New York and in the District of Colum- 
bia. Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said cards in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, and 
for the purpose of inducing the purchase of their said greeting cards 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, respondents have printed and circulated throughout the 
several States to prospective customers a circular containing, among 
other things, the following statement : 

Our rates are reasonable. All cards are plateless engraved on white vellum 
paper as per enclosed sample. 

The bottom portion of this circular is an order blank to be detached 
from the upper portion and filled in as per the desired order, and the 
enclosed sample referred to in the circular is a sample of respondents’ 
greeting cards with the lettering thereon having a raised appearance. 

Par. 4. Respondents, through the use of the term “plateless en- 
graved” represented that their greeting cards were engraved by some 
process in which a plate was not used. 

Said representation was false, misleading and deceptive. Respond- 
ents’ cards were not engraved but were printed by what is known as 
the thermographic process. This process consists of regular printing, 
after which the wet ink is dusted with a chemical in powdered form 
and then baked, which causes the chemical to melt, fuse with ink, be- 
come solid and present a raised letter effect having the appearance of 
engraving. 

Par. 5. The use by respondents of the term “plateless engraved” 
as aforesaid had the tendency and capacity to mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said greeting cards were engraved and because of such 
erroneous and mistaken belief to purchase respondents’ said greeting 
cards. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated February 11, 1952, 
the initial decision in the instant matter of Hearing Examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 7, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Albert Cohn, Irving Kurash and Louis Kurash, doing business as 
Professional Reminder Service, a copartnership, charging them with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said Act. After respondents filed their 
answer in this proceeding, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by respondents Albert Cohn, Irving Kurash and Louis 
Kurash and Edward F. Downs, counsel supporting the complaint, 
for the Federal Trade Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of and in opposition 
to the charges stated in the complaint, and that the said statement 
of facts may serve as the basis for findings as to the facts and conclu- 
sion based thereon and order disposing of the proceeding, without 
presentation of proposed findings and conclusions or oral argument. 
Said stipulation as to the facts expressly provides that upon appeal 
to or review by the Commission, said stipulation may be set aside by 
the Commission and this matter remanded for further proceedings 
under the complaint. Thereafter, this proceeding regularly came 
on for final consideration by said hearing examiner upon the com- 
plaint, answer, and stipulation, said stipulation having been approved 
by the hearing examiner, who, after duly considering the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 


from, and order : 
FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents Albert Cohn, Irving Kurash and Louis 
Kurash are copartners doing business under the name of Professional 
Reminder Service, with their principal office and place of business 
at 42 East 23rd Street, New York, New York. 
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Par. 2. Respondents are now, and for several years last past have 
been, engaged in the printing of greeting cards and in the sale and 
distribution thereof in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondents cause said cards, when sold, to be transported from their 
said place of business in the State of New York to the purchasers 
thereof, many of whom were and are located in States of the United 
States other than the State of New York and in the District of Colum- 
bia. Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said cards in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, as aforesaid, 
and for the purpose of inducing the purchase of their said greeting 
cards in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, respondents have printed and circulated throughout 
the United States to prospective customers a circular containing, 
among other things, the following statement: 


Our rates are reasonable. All cards are plateless engraved on white vellum 
paper as per enclosed sample. 


The bottom portion of this circular bears an order blank to be detached 
from the upper portion and filled in as per the desired order. The 
enclosed sample referred to in the circular is one of respondents’ 
greeting cards with the lettering thereon having a raised appearance. 

Since December 1948 respondents have issued the circulars con- 
taining the statement quoted above with an asterisk following the 
term “plateless engraved.” This asterisk refers to a footnote con- 
tained in the circular, which reads as follows: 

Plateless engraving is a modern printing process without special plates or dies 
which is called by various names but is also commonly known as the thermo- 
graphic process. It creates engraved effects which make it indistinguishable 
from engraving from special plates or dies except to an expert in the field. 

‘Par. 4..The respondents through the use of these statements and 
especially through the use of the terms “plateless engraved” and 
“plateless engraving” having represented that their greeting cards 
were and are engraved by some process in which a plate is not used. 

Par. 5. Said representations are false, misleading and deceptive. 
Respondents’ cards are not engraved but are printed by what is known 
as the thermographic process. This process consists of regular print- 
ing, after which the wet ink is dusted with a chemical in powdered 
form and then baked, which causes the chemical to melt, fuse with the 
ink, become solid and present a raised. letter effect having the 
appearance of engraving. 
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Par. 6. The use by respondents of the statements set forth above and 
especially of the terms “plateless engraved” and “plateless engraving” 
had, and now has, the tendency and capacity to, and did, and does, 
mislead a substantial portion of the purchasing public into the er- 


‘roneous and mistaken belief that said greeting cards are engraved 


and because of such erroneous and mistaken belief to purchase re- 
spondents’ said greeting cards. 

Par. 7. Judicial notice is taken of the fact that the words “engrav- 
ing” and “engraved,” when used in connection with or descriptive of, 
business or social stationery, have specific meanings: 


The word “engraving,” as it is used in the graphic arts, may be applied either 
to an engraved intaglio plate upon which letters, words, or designs have been 
incised or cut or to the impressions made from such a plate. Such plates are 
cut or incised by hand, by machine, by etching with acid, by a transfer from 
other engraving, and by other means,. but in all cases the letters, words or 
designs so to be produced upon stationery are cut below the surface of the 
plate. To make impressions from such a plate, the ink is applied to the plate, 
then the plate is wiped so that the ink remains only in the lines cut below the 
Surface, The inked plate is then put upon a piece of stationery or article to be 
engraved, and pressure is applied sufficient to force the surface of the stationery 
into the lines cut in the plate, causing the ink, in such lines to adhere to the 
paper on which the impression is to be made. 

The words “engraving” and “engraved,” when used in connection with, or 
descriptive of, business or social stationery, mean, and the trade and consum- 
ing public understand, and for many years have understood them to mean, that 
the stationery products so being referred to or described contain letters, words, 
or designs which are raised from the general plane of the stationery surface, 
and are in relief, and are the result of the application, under pressure, of metal 
Plates, which have been specially engraved, cut or carved for, and are used in, 
the production of such stationery by the process more particularly deScribed 
in the foregoing paragraph. (Federal Trade Commission v. Benton Announce- 
ments, Inc., 31 F. T. C. 882, affirmed 180 F. (2d) 254, CCA 2d Circuit, July 6, 
1942.) 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Albert Cohn, Irving Kurash and 
Louis Kurash, individually and as partners, doing business as Profes- 
sional Reminder Service, their representatives, agents and employees, 
directly or indirectly, through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of stationery 
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products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

(1) Using the words “engraved” or “engraving,” either alone or 
in conjunction with any other word or words, to designate, describe 
or refer to stationery products on which the lettering, inscriptions or 
designs have been printed from inked type faces and have been given 
a raised effect by an embossing process in which no plates have been 
used and the embossing effect has been procured by the application 
of powders to wet ink in what has been described as the thermo- 
graphic process. 

(2) Using the words “engraved” or “engraving,” either alone or in 
conjunction with any other word or words, to designate, describe or 
refer to stationery products unless and until the respondents produce 
the stationery products so designated, described or referred to by a 
process which consists essentially in the application of blank station- 
ery to an inked intaglio plate under pressure sufficient to force the 
surface of the stationery into the letters or designs which are cut or 
incised on the plate so that the ink in such plate adheres to the sta- 
tionery to form letters, words, characters or designs which are in 
relief and raised from the general plane of the surface of the 
stationery. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 11, 1952]. 
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IRVING SALZMAN TRADING AS UNION MILL ENDS 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5927. Complaint, Oct. 9, 1951-—Decision, Feb. 11, 1952 


Where an individual engaged in the mail order sale of assortments of cloth to 
the general public in different states, in advertising in newspapers, periodi- 
cals, and other advertising literature— 

(a) Represented that this assortment of remnants consisted chiefly of pieces 
of material of sufficient size to make aprons, skirts, jackets, play clothes, 
pinafores and sun suits and that his assortment of dress goods consisted 
entirely of prints, percales, ginghams, shirtings and similar materials; 

The facts being that the remnant assortment consisted chiefly of scraps, trim- 
mings and small irregular pieces of cloth, and included only a few pieces 
of material large enough to make the aforesaid garments; and a substantial 
part of the dress goods assortment consisted of goods other than those 
claimed ; 

(b) Falsely represented that purchasers of his assortments would be given 
twenty-five button cards “free” and that the button cards were customarily 
sold elsewhere for 25 cents each; 

The facts being that it was necessary to pay for the assortment before button 
ecards were furnished and the price thereof was included in that charged 
for the assortment, except in the event the assortment was returned and 
the purchase price refunded; and such button cards were customarily sold 
by retailers for much less than 25 cents; and 

(c) Falsely represented that his said offer was a “get-acquainted” offer and 
good for a short time only; when in fact it comprised part of a continuous 
scheme of solicitation ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby to cause its purchase of substantial quantities of said 
product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. J. Farl Cox, hearing examiner. 
Mr. B. L. Williams for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Irving Salzman, an 
individual trading as Union Mill Ends, hereinafter referred to as re- 
spondent, has violated the provisions of said Act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPu 1. Respondent Irving Salzman is an individual trading 
as Union Mill Ends, with his office and principal place of business 
located at 338 Broadway, Monticello, New York. The respondent is 
now and since April 1950 has been engaged in conducting a mail order 
business in the sale of assortments of cloth to the general public. 

Par. 2. In connection with said business respondent causes and has 
caused his products, when sold, to be shipped from his place of busi- 
ness in the city of Monticello, New York, to the purchasers thereof 
located in other States of the United States. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. His volume of trade in said products in such com- 
merce is and has been substantial. 

Par. 3. In the course and conduct of his aforesaid business, and for 
the purpose of promoting the sale of his products in commerce, re- 
spondent has made certain statements, representations and claims 
concerning said products and the use to which the same may be put, 
by means of advertisements inserted in newspapers and periodicals 
and other advertising literature. Among and typical of said state- 
ments and representations are the following: 


FREE 25 BUTTON CARDS VALUED 
3 to 10 Buttons on every card) ‘at 

Sells for 25¢ a card elsewhere) $6. 25 

18 YARDS REMNANTS (ABOUT) $1. 98 

(3 Ibs.) —— 

TOTAL VALUB $8. 23 


This is a get acquainted offer ONLY good for a short time. YES—25 different 
Button cards FREE NO charge to you. All smart-looking buttons, guaranteed 
washable. Buttons for expensive dresses, blouses, coats, skirts, suits, ete.; 
All useful buttons. This offer is made to introduce you to our Remnant Bar- 
gain. You get the BEST QUALITY Prints and Percales. Large Pieces! 
Full width Dress Goods included. ALL SIZES USABLE! Make aprons, 
skirts, jackets, patchwork quilts, play clothes, pinafores, sun suits, ete. ALL 
for ONLY $1.98. Satisfaction guaranteed or money cheerfully refunded. Keep 
free premium even if we do not please you. Surely this is fair. RUSH order 
back with this ad. 
SEND NO MONEY! Order! ©) O¢p} se eee Order TODAY 
UNION MILL ENDS __________ Monticello, New York 


DRESS GOODS 
25¢ YARD 


SELLS FOR MUCH MORE ELSEWHERE. Beautiful Prints, Percales, 
Ginghams, Shirting, etc, 2 8, & 4 yards of each. Width 36 inches. All 
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new patterns. This is a get-acquainted offer ONLY good for a short time. 
RUSH your order back. 


No order accepted less than 12 yards 
12 Yard BUNDLE ONLY $2.98 _-________ 

Par. 4. By means of the aforesaid statements respondent represented, 
directly and by implication, that his assortment of remnants con- 
sisted chiefly of pieces of material of sufficient size with which aprons, 
skirts, jackets, play clothes, pinafores and sun suits could be made; 
that purchasers of said assortments would be given twenty-five button 
cards “free”; that said button cards supplied with said assortment 
were customarily sold elsewhere for 25 cents each; that his assortment 
of dress goods consisted entirely of prints, percales, ginghams and 
shirtings and similar materials and that his offer of sale of said 
assortments was a get acquainted offer and was good for only a 
short time. 

Par. 5. The said representations were false, misleading and decep- 
tive. In truth and in fact said assortments of remnants contained 
only a few pieces of material of sufficient size to make aprons, skirts, 
jackets, play clothes, pinafores and sun suits. The balance of said 
assortments consisted of scraps, trimmings and small irregular pieces 
of cloth. 

The twenty-five button cards sent with each purchase of the assort- 
ment were not given “free.” It was necessary to purchase and pay 
for the assortment before said articles were furnished and the cost 
thereof was included in the price charged for the assortment, except 
in those cases when the assortment was returned, the purchase price 
refunded and the articles retained by the purchaser. 

The button cards had not been generally sold for 25¢. In truth 
and in fact, the same kind, type and quality of button cards as those 
offered by the respondent were regularly and ordinarily sold by va- 
rious retailers at the time of the advertisement for much less than 
the price stated by respondent. A substantial part of respondent’s 
assortment of dress goods consisted of goods other than prints, per- 
cales, ginghams, and shirtings and similar materials. 

The offers advertised by respondent as get acquainted offers and 
good only for a short time were actually not terminated at or limited 
to any given time. Said offers comprised a part of a continuous 
scheme of solicitation in the regular course and conduct of the re- 
spondent’s business. 

Par. 6. The use by the respondent of the aforesaid false, mislead- 
ing and deceptive statements and representations had the tendency 
and capacity to mislead a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
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representations were true and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, 
to purchase the products sold by respondent. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 11, 1952, the 
initial decision in the instant matter of Hearing Examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 9, 1951, issued and subse- 
quently served its complaint in this proceeding on respondent Irving 
Salzman, an individual trading as Union Mill Ends, charging him 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said Act. Thereafter, respondent filed 
an answer in which he admitted all the material allegations of fact in 
the complaint and waived all intervening procedure and further hear- 
ing as to such facts. Subsequently, the proceeding regularly came 
on for final consideration by the above-named hearing examiner, 
theretofore duly designated by the Commission, upon the complaint 
and answer, and the hearing examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Irving Salzman is an individual trading 
as Union Mill Ends, with his office and principal place of business 
located at 338 Broadway, Monticello, New York. The respondent is 
now and since April 1950 has been engaged in conducting a mail order 
business in the sale of assortments of cloth to the general public. 

Par, 2. In connection with said business respondent causes and has 
caused his products, when sold, to be shipped from his place of busi- 


UNION MILL ENDS 763 
759 Findings 


ness in the city of Monticello, New York, to the purchasers thereof 
located in other States of the United States. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said products in commerce among and between the various States 
of the United States. His volume of trade in said products in such 
commerce is and has been substantial. 

Par. 3. In the course and conduct of his aforesaid business, and 
for the purpose of promoting the sale of his products in commerce, 
respondent has made certain statements, representations and claims 
concerning said products and the use to which the same may be put, 
by means of advertisements inserted in newspapers and periodicals 
and other advertising literature. Among and typical of said state- 
ments and representations are the following : 


FREE 25 BUTTON CARDS VALUED 
3 to 10 Buttons on every card) at 
Sells for 25¢ a card elsewhere) $6. 25 
18 YARDS REMNANTS (ABOUT) $1. 98 
(8 lbs.) 
TOTAL VALUE $8. 28 


This is a get acquainted offer ONLY good for a short time. YES—25 different 
Button cards FREE NO charge to you. All smart-looking buttons, guaranteed 
washable. Buttons for expensive dresses, blouses, coats, skirts, suits, ete. All 
useful buttons. This offer is made to introduce you to our Remnant Bargain. 
You get the BEST QUALITY Prints and Percales. Large Pieces! Full width 
Dress Goods included. ALL SIZES USABLE! Make aprons, skirts, jackets 
patchwork quilts, play clothes, pinafores, sun suits, etc. ALL for ONLY $1.98. 
Satisfaction guaranteed or money cheerfully refunded. Keep free premium even 
if we do not please you. Surely this is fair. RUSH order back with this ad. 
SEND -NOMMONEY“!"Ordert@s Oi Dea see ee ee Order TODAY 
UNION MIG; ENDS2-=- 2 !—-=-—2* Monticello, New York 

DRESS GOODS 
25¢ YARD 
SELLS FOR MUCH MORE ELSEWHERHDX. Beautiful Prints, Percales, Ging- 
hams, Shirting, ete., 2, 3, & 4 yards of each, Width 36 inches. All new patterns. 
This is a get-acquainted offer ONLY good for a short time. RUSH your order 
back. 
No order accepted less than 12 yards 

12. Yard BUNDLE ONLY, $20Sbrtsecaes st Rive hurt epee ees plows 


Par. 4. By means of the aforesaid statements respondent repre- 
sented, directly and by implication, that his assortment of remnants 
consisted chiefly of pieces of material of sufficient size with which 
aprons, skirts, jackets, play clothes, pinafores and sun suits could be 
made; that purchasers of said assortments would be given twenty-five 
button cards “free”; that ‘said button cards supplied with said assort- 
ment were customarily sold elsewhere for 25 cents each; that his assort- 
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ment of dress goods consisted entirely of prints, percales, ginghams 
and shirtings and similar materials and that his offer of sale of said 
assortments was a get-acquainted offer and was good for only a short 
time. 

Par. 5. The said representations were false, misleading and decep- 
tive. In truth and in fact, said assortments of remnants contained 
only a few pieces of material of sufficient size to make aprons, skirts, 
jackets, play cloths, pinafores and sun suits. The balance of said 
assortments consisted of scraps, trimmings and small irregular pieces 
of cloth. 

The twenty-five button cards sent with each purchase of the assort- 
ment were not given “free.” It was necessary to purchase and pay 
for the assortment before said articles were furnished and the cost 
thereof was included in the price charged for the assortment, except 
in those cases when the assortment was returned, the purchase price 
refunded and the articles retained by the purchaser. 

The button cards had not been generally sold for 25¢. In truth 
and in fact, the same kind, type and quality of button cards as those 
offered by the respondent were regularly and ordinarily sold by 
various retailers at the time of the advertisement for much less than 
the price stated by respondent. A substantial part of respondent’s 
assortment of dress goods consisted of goods other than prints, per- 
cales, ginghams, and shirtings and similar materials. 

The offers advertised by respondent as get-acquainted offers and 
good only for a short time were actually not terminated at or limited 
to any given time. Said offers comprised a part of a continuous 
scheme of solicitation in the regular course and conduct of the re- 
spondent’s business. 

Par. 6. The use by the respondent of the aforesaid false, mislead- 
ing and deceptive statements and representations had the tendency 
and capacity to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations were true and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase the products sold by respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Irving Salzman, an individual 
trading as Union Mill Ends, or trading under any other name or trade 
designation, his representatives, agents and employees, directly or 
indirectly, through any corporate or other device, in connection with 
the offering for sale, sale or distribution of assortments of cloth in 
commerce, as.““commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Misrepresenting in any manner or by any means the sizes, quality, 
composition or types of pieces of material included in such assort- 
ments. 

2. Misrepresenting the price at which any article of merchandise 
is customarily sold by others. 

3. Representing, directly or by implication, that any offer for the 
sale of merchandise is a mere get-acquainted offer or is applicable for 
a limited period of time only, when such offer is in fact a part of a 
regular method of solicitation in the normal course of business. 

4. Using the word “free,” or any other word or words of similar 
import, in advertising, to designate, describe or refer to merchandise 
which is not in truth and in fact a gift or gratuity, or which is not 
given without requiring the purchase of other merchandise or the 
performance of some service inuring directly or indirectly to the 
benefit of the respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by 
said declaratory decision and order of February 11, 1952]. 
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In THE Matter OF 


ANDREW G. CHOLICK ET AL. TRADING AS WESTERN 
TRAINING SERVICE 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5821. Complaint, Oct. 24, 1950—Decision, Feb. 14, 1952 


Where three partners engaged in the interstate sale and distribution of corre 
spondence courses to prepare students for examination for certain Govern- 
ment Civil Service positions ; in promoting the sale of their courses through 
newspaper advertisements and postal cards mailed to post office and rural 
route box holders, and through traveling agents— 

(a) Represented that persons completing their course and passing a civil service 
examination were assured of positions in the United States Civil Service, 
through such statements as “Men and Women Wanted to Prepare for Civil 
Service Jobs, Act Now”, “Civil Service Men, Women, 18 to 50, Many Oppor- 
tunities” and, after listing numerous positions, “A Few of oe Hundreds of 
Different Kinds of Positions” ; 

The facts being that while numerous vacancies may exist generally in said 
service, the taking of their course of study and the passing of a civil service 
examination does not assure employment, which is subject to veteran’s pref- 
erence, availability of eligibles in various districts, and other conditions and 
uncertainties ; 

(b) Misleadingly represented that a common school or eighth grade education 
was usually sufficient to qualify for and obtain positions in the Civil Service; 
when in fact while such an education might be sufficient for most of the 
lower grade positions, for many a high school education is required, and in 
still others additional special training, specific physical qualification or 
practical experience; and, 

(c) Represented in some instances, through their agents, that the agent visited 
a given territory only once every two years and that unless prospective 
students enrolled at the time of his visit, they would have to wait two years 
before they would have another opportunity; notwithstanding the fact 
that prospective students could enroll at any time; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said correspondence courses: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Other charges of the complaint were not sustained by the record: namely, that 
respondents through their advertising or sales agents, or both, represented 
and implied that said correspondence school was a branch of or connected 
with the Government of the United States Civil Service Commission; that 

respondents’ representatives and agents were similarly thus connesteds 
that respondents would continue tr aining students until they had been placed 
in Government positions ; that positions were permanent once an employee 

had served his first year of probation; that the school had on its staff former 
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Government examiners; that only those with high qualifications were 
accepted, and that the school was under Government supervision. 


Before Mr. Wilkam L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. A. C, Allen and Mr. Solon B. Clark, of Portland, Oreg., for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Andrew G. Cholick, 
A. Lawrence Cholick and Joseph J. Cholick, copartners, trading as 
Western Training Service, hereinafter referred to as respondents, 
have violated the provisions of the said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondents Andrew G. Cholick, A. Lawrence Cho- 
lick and Joseph J. Cholick are individuals trading and doing busi- 
ness as copartners under the name and style of Western Training 
Service, with their office and principal place of business at 206 Pan- 
ama Building, Portland, Oregon. 

Par. 2. For more than one year last past, respondents have been and 
are now engaged in the sale and distribution in commerce between 
and among the various States of the United States of courses of study 
and instruction intended for preparing students thereof for examina- 
tion for certain Civil Service positions under the United States Gov- 
ernment, which said courses are pursued by correspondence through 
the medium of the United States mails. Respondents, in the course 
and conduct of said business, cause their said courses of study and in- 
struction to be transported from their said place of business in the 
State of Oregon to, into and through States of the United States 
other than Oregon to the purchasers thereof in such other States. 
There has been at all times mentioned herein a course of trade in said 
courses of instructions so sold and distributed by respondents in com- 
merce between and among the various States of the United States. 

Par. 3. In connection with the sale of said courses of study and in- 
struction, respondents have made and are making use of printed ad- 
vertising matter distributed to prospective students throughout the 
central and western States, and of advertisements inserted in newspa- 
pers circulated in said States, in and by which numerous representa- 
tions have been made and are made in regard to said courses of study 
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and matters and things connected therewith. Typical of such repre- 
sentations are the following: 


TRAIN FOR CIVIL SERVICE 


Permanent Employment, Vacations, 
Pensions and Sick Leave Offered 
By State, County, City and Federal 
Civil Service. Stenographers, 
Typists, Postal, Customs. Revenue, 
Immigration, Veterans Adm. Clerks & 
Inspectors, etc. Instruction for 
these and many others may be had 

3 from the old Licensed School 
Established in 1931. For Informa- 
tion address: 


WESTERN TRAINING SERVICE 
Box 99 % Humboldt Standard. 


MEN AND WOMEN 
Ages 18 to 50 
GOVERNMENT POSITIONS 
Thousands to be Filled 


Clerks, Internal revenue 
agents, railway mail clerks, 
accountants, post office clerks, 
mail carriers, immigration servy- 
ice, custom service, veterans 
administration, stenographers, 
typists, storekeepers, assistant 
mIneat inspectors; many others to 
choose from 
Steady employment. Instruction 
now being given. 


WESTERN TRAINING SERVICE 
(Established 1931) 
206 PANAMA BLDG. Portland 4, Or. 
Send me full information. 


PREPARE AT HOME FOR A 
GOVERNMENT JOB 
Security. Vacations 
Promotions. Pensions 


Write 


WESTERN TRAINING SERVICE 
206 Panama Bldg. Portland 4, Ore. 
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Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out, respondents represent 
and imply that said Western Training Service is a branch of or con- 
nected with the United States Government or the United States Civil 
Service Commission; that many positions in the United States Civil 
Service, including those specifically named in said advertisements, are 
vacant; that men and women are needed to fill said vacancies and that 
said positions may be obtained through respondents’ Western Train- 
ing Service. 

Par. 5. By means of oral statements and representations made by 
their sales agents, respondents represent and imply to prospective 
students and purchasers of their said courses of instruction that said 
representatives and sales agents are connected with the United States 
Government or the United States Civil Service Commission in some 
official capacity ; that respondents will continue training students until 
they have been placed in Government positions; that students taking 
said course of training will pass a Civil Service examination and be 
sure of a job in the United States Civil Service; that respondents’ 
said school is in some manner connected with the United States Gov- 
ernment or the United States Civil Service Commission and has special 
contacts with said Civil Service Commission enabling said school to 
give advance information on examination dates and to assist students 
in procuring Civil Service positions; that positions are permanent 

once an employee had served his first year of probation; that respond- 

ents’ school has on its staff former Government examiners; that an 
eighth grade education is sufficient to qualify for and to obtain posi- 
tions in the classifications for which respondents offer training, and 
that not every one is signed up for such training but that only those 
with high qualifications are accepted; that the school is under Govern- 
ment supervision; that salesmen visit a given territory once every 
two years, and that unless prospective students enroll at the time of 
the salesmen’s visit they will have to wait for two years before they 
can have another opportunity to enroll. 

By means of return postal cards, listing a large number of Civil 
Service positions, addressed to rural route box holders, and by furnish- 
ing to prospective students and enrollees a booklet entitled “HOW TO 
GET A GOVERNMENT JOB,” respondents and their salesmen 
further the impression and implication that respondents’ school is 
connected with or authorized by the United States Government to 
train persons for Government positions and that said salesmen operate 
under some official authority. 
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In said sales literature and advertisements, respondents represent. 
that their school was licensed and has been continuously operated 
since 1931. 

Par. 6. All of said statements, representations, and implications are 
grossly exaggerated, false and misleading. In truth and in fact, there 
is no connection whatsoever between respondents or their salesmen 
and the United States Government, the United States Civil Service 
Commission or any other agency or branch of the Government, nor 
does the Government supervise respondents’ school. The United 
States Civil Service Commission does not advertise for men and 
women to fill Government positions or that vacancies exist in Govern- 
ment Service. Respondents have no power or authority to place any 
person in any Civil Service position, or guarantee that such person 
will pass Civil Service examinations by taking said courses of instruc- 
tion. Respondents’ representations that there are certain vacancies 
in the United States Civil Service and that students would continue 
to be trained until they pass an examination and are placed in Civil 
Service positions implies that such examination may be called within 
the near future, when in fact examinations for a number of positions 
listed in respondents’ sales literature and advertisements may not be 
called for several years. Moreover, a number of positions, including 
guards, custom inspectors, custodians, and others, are restricted to 
ten-point veteran applicants. Respondents have no special contacts 
with the Civil Service Commission or any other branch of the Gov- 
ernment and possess no advance information pertaining to Civil Sery- 
ice examinations; nor have they any information which persons in- 
terested in examinations cannot readily obtain from the Civil Service 
Commission, their regional offices, or local post offices. While Gov- 
ernment positions are generally permanent, there are many circum- 
stances under which employees may be separated from the service. 
Respondents have no former Government examiners on their teaching 
staff, 

While an eighth grade education may be sufficient for most of the 
lower grades, a high school education is required for many positions, 
and still other positions require special training, special physical 
qualifications or experience. Respondents do not limit enrollments 
to persons with high qualifications but accept enrollments from all 
persons who are willing to purchase said courses of instruction. 
Prospective purchasers may purchase said courses of instruction at 
any time they desire and are not required to wait for a period of two 
years after declining to enroll on the occasion of the salesman’s first 
visit. Respondents fiend not operated such school continuously since 
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1931 as it was closed during the period of World War II and for some 
time thereafter. 

Par. 7. In the course and conduct of their business as aforesaid, 
respondents in soliciting enrollment make use of a printed form of 
contract designated “Enrollment Agreement” which contains a state- 
ment that: 

I desire to secure a Civil Service appointment and should I fail to 

pass the first examination taken, I am to receive, without further 

payment, coaching UNTIL I RECEIVE MY APPOINTMENT. 
Said representation is misleading in that no one may secure a Civil 
Service appointment through respondents’ said school and continued 
coaching will not necessarily lead to an appointment to the Civil 
Service; and if a student should qualify for and pass an examination, 
it does not insure an appointment but may merely be the means of 
having said student’s name placed on a register and such student may 
not be offered an appointment for a long time after passing said 
examination. 

Par. 8. The use by respondents of the statements and representa- 
tions aforesaid, has had and now has the tendency and capacity to 
and does confuse, mislead and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce them to purchase respondents’ courses of 
study and instruction in said commerce on account thereof. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated February 14, 1952, the 
jnitial decision in the instant matter of Hearing Examiner William L. 
Pack, as set out as follows, became on that date the decision of the 


Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 24, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
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provisions of that Act. After the filing by respondents of their 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before the above named hearing 
examiner, theretofore duly designated by the Commission, and such 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final consideration by the hearing examiner upon the com- 
plaint, answer, and testimony and other evidence (counsel having 
elected not to file proposed findings and conclusions for consideration 
by the hearing examiner or to argue the matter orally), and the hear- 
ing examiner, having duly considered the matter, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Andrew G. Cholick, A. Lawrence 
Cholick and Joseph J. Cholick, were, for a number of years immedi- 
ately preceding May 1, 1951, engaged in business as copartners under 
the name Western Training Service, with their office and principal 
place of business located at 206 Panama Building, Portland, Oregon. 
Respondents were engaged in the sale and distribution of courses 
of study and instruction intended for preparing students thereof for 
examination for certain Civil Service positions in the United States 
Government, such courses being pursued by correspondence through 
the medium of the United States mails. As indicated above, the 
business was discontinued in April 1951. 

Par. 2. In the course and conduct of their business, respondents 
caused their courses of study and instruction, when sold, to be trans- 
ported from their place of business in the State of Oregon to pur- 
chasers located in various other States of the United States. During 
the period of time in question, respondents maintained a course of 
trade in their courses in commerce between and among various States 
of the United States. 

Par. 3. In promoting the sale of their courses of study and instruc- 
tion, respondents used newspaper advertisements and also postal cards 
which were mailed to post office box holders and rural route box hold- 
ers. When inquiries were received from prospective students, such 
inquiries were referred to traveling sales agents employed by respond- 
ents who proceeded to call upon the prospects and solicit the purchase 
of the courses of study. 

One of the principal issues raised by the complaint is whether 
respondents have exaggerated and misrepresented the opportunities 
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for obtaining positions in the United States Civil Service and whether 
respondents have wrongfully represented that persons taking respond- 
ents’ courses of study and passing Civil Service examinations were 
assured of employment. The postal card used by respondents con- 
tained the statement “Men and Women Wanted to Prepare for Civil 
Service Jobs, Act Now,” and the statement “Civil Service, Men, 
Women, 18 to 50, Many Opportunities.” After listing numerous posi- 
tions in the Civil Service, the card stated that these positions were but 
“A Few of the Hundreds of Different Kinds of Positions.” The card 
concluded with the statement “If you want to be ready to fill one of the 
thousands of Government jobs that must be filled from time to time 
due to deaths, retirement, and normal Government expansion, fill in 
the attached card and mail at once.” “The newspaper advertisements. 
were in similar vein, stating that there were “thousands” of Govern- 
ment positions to be filled. Like the card, the advertisements listed a 
number of positions and then stated that there were “Many Others to 
Choose From.” The enrollment agreement which persons purchasing 
the courses were asked to sign contained, under the caption “Con- 
tinuous Training Until Appointed,” the following: “Should I fail to. 
pass the first examination taken, I am to receive, without further pay- 
ment, coaching until I receive my appointment.” 

Essentially the same representations were made to prospective stu- 
dents by respondents’ sales agents, who stressed the availability of 
positions in the Civil Service and in at least some instances represented 
that persons purchasing respondents’ courses and passing the Civil 
Service examinations were assured of appointment to positions. 

These representations were unwarranted and misleading. While 
numerous vacancies may exist generally in the United States Civil 
Service, the taking of respondents’ courses of study and passing a 
Civil Service examination does not assure employment, as employment 
is subject to veterans’ perferences, the availability of eligibles in vari- 
ous Civil Service districts, and other conditions. Moreover, examina- 
tions for numerous positions listed in respondents’ advertising material 
may not be called for several years, and even though a student takes 
and passes an examination and his name is placed upon the eligible 
list, an appointment may not be made for a long period of time. 
Also, a number of positions are open only to veterans with 10 point 
preference. 

Respondents also represented, both in their advertising material 
and through their sales agents, that a common school or eighth grade 
education is usually sufficient to qualify for and obtain positions in 
the Civil Service. This representation was likewise erroneous and 
misleading. While an eighth grade education may be sufficient for 
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most of the lower grade positions in Civil Service, a high school 
education is required for many positions, and still other positions 
require additional special training, specific physical qualifications, or 
practical experience. 

A further representation made in some instances by respondents’ 
sales agents to prospective purchasers was that the agent visited a 
given territory only once every two years and that unless prospective 
students enrolled at the time of the agent’s visit, they would have to 
wait a period of two years before they would have another opportunity 
to enroll. There was no basis in fact for this representation, as pros- 
pective students could enroll for respondents’ courses at any time they 
desired and were not required to wait two years or any other period 
of time. 

Par. 4. While the complaint contained certain charges in addition 
to those discussed above, such additional charges are not sustained by 
the record. 

Par. 5. The acts and practices of respondents, as described above, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondents’ school 
and its courses of study and instruction and with respect to positions 
in the United States Civil Service, and the tendency and capacity to 
cause such portion of the public to purchase respondents’ courses as 
a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Andrew G. Cholick, A. 
Lawrence Cholick and Joseph J. Cholick, individually and as co- 
partners trading under the name Western Training Service, or under 
any other name, and their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of courses of study 
and instruction, do forthwith cease and desist from representing, 
directly or by implication: 

1. That persons completing respondents’ courses and passing a Civil 
Service examination are assured of positions in the United States 
Civil Service. 
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2. That an eighth grade education is usually sufficient to qualify for 
and obtain Civil Service positions, unless such representation be 
limited to positions in the lower grades. 

3. That unless prospective students enroll for respondents’ courses of 
study at the time of the visit of respondents’ sales agent they will not 
be permitted to enroll for a period of two years or any other specified 
period of time. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 14, 1952]. 


776 FEDERAL TRADE COMMISSION DECISIONS 


Sylabus 48 F. BG, 


In THe Matrer OF 


HARRY A. BURCH DOING BUSINESS AS WESTERN TRAIN- 
ING SERVICE AND NATIONAL TRAINING SERVICE 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5827. Complaint, Nov. 2, 1950—Decision, Feb. 14, 1952 


Where an individual engaged in the interstate sale and distribution of corre- 
spondence courses to prepare students for examination for certain Civil 
Service positions— 

(a) Falsely represented through statements on Sarinted postal ecards, cireulars, 
newspapers, and other advertising media, and through sales agents and a 
sales guide with which he supplied them, that his school was a branch of, 
or connected with, the Government or the Civil Service Commission ; 

(b) Represented that many positions were vacant, that men and women were 
needed to fill such vacancies, and that such positions might be obtained 
through his school; and 

{c) Represented as aforesaid, including statements on postal cards distributed 
to holders of rural post office boxes, that men and women were wanted to 
prepare for various Civil Service examinations, including customs, immigra- 
tion and border patrol positions, and through such statements created the 

' impression that such postal cards were official announcements of the Civil 
Service Commission ; 

The facts being that said commission does not advertise for persons to prepare 
for examinations or to fill Government positions; said individual had no 
power or authority to place any person in any Civil Service position; and 
while many vacancies may exist generally in the Civil Service, the taking 
of his course of study and the passing of a Civil Service examination would 
not assure employment, due fo veterans’ preferences, availability of eli- 
gibles in different Civil Service districts, and other contingencies; 

(ad) Falsely represented that the remuneration in Civil Service positions was 
better than the average salaries or wages obtainable in comparable positions 
in private industry; and 

Where said individual, engaged as aforesaid— 

{e) Represented through his said traveling sales agents, that an eighth grade 
education was sufficient to qualify for and obtain the positions concerned; 
the fact being that while such an education may suffice for most of the lower 
grade positions, a high school education is required for many, and still 
others require additional special training, specifie physical qualifications, or 
practical experience; 

{f) Falsely represented that persons employed in the United States Civil Service 
are pensioned on two-thirds of their salaries; the facts being that the 
amount of retirement paid depends in each case upon the length of service 
and other factors; 

(g) Falsely represented that unless students enrolled at the time of the sales 
agent’s visit they would not be permitted to enroll for a period of two years} 
when in fact they were free to enroll at any time; 
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(h) In certain instances furthered the false implication that said school was 

connected with or authorized by the Government and that such agents had 

some official capacity or authority, through exhibiting to prospective pur- 
chasers a book entitled “Reference Manual of Government Positions”; and 

Represented falsely that it was necessary that prospects take the courses 

of study offered in order to qualify for Civil Service positions, and that 

such agents were required by the Civil Service to obtain certain preliminary 
information for prospects; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the belief that such representations were true, and 
thereby induce its purchase of said courses of study : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


~— 


(i 


While the complaint also raised an issue as to respondent’s trade name, National 
Training Service, which it charged as misleading in itself as representing 
or implying a Government connection, and a stipulation of facts contained 
a statement to the same effect: there appeared little likelihood that the 
name itself, apart from other representations as to Government connection, 
would be misleading to the public, and it was accordingly concluded that an 
order prohibiting its use would not be warranted. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr, Maurice Kadish, of Seattle, Wash., for respondent. 


ComMPpLAINtT 


Pursuant to the provisions of the Federal Trade Commission Act 
ahd by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Harry re Burch, an 
individual, doing business under the names of Western Training Serv- 
ice and National Training Service, hereinafter referred to as respond- 
ent, has violated the provisions of the said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracraru 1. Respondent. Harry A. Burch, is an individual, trad- 
ing and doing business under the names of Western Training Service 
and National Training Service, with his office and principal place of 
business at 1314 East 48rd Street, in the city of Seattle and State of 
Washington. 

Par. 2. For more than two years last past, respondent has been and 
is now engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study and 
instruction intended for preparing students thereof for examination 
for certain Civil Service positions under the United States Govern- 
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ment, which said courses are pursued by correspondence through the 
medium of the United States mails. Respondent, in the course and 
conduct of said business, causes his said courses of study and instruc- 
tion to be transported from his said place of business in the State of 
Washington to, into and through States of the United States other 
than Washington to the purchasers thereof in such other States. 
There has been at all times mentioned herein a course of trade in said 
courses of instruction so sold and distributed by respondent in com- 
merce between and among the various States of the United States, and 
said course of trade has been and is, substantial. 

Par. 8. In connection with the sale of said courses of study and in- 
struction respondent has made and is making use of printed advertis- 
ing matter distributed to prospective students throughout the central 
and western States, and of advertisements in newspapers circulated in 
said States, in and by which numerous representations have been and 
are made in regard to said courses of study and matters and things 
connected therewith. Typical of such representations are the fol- 
lowing: 

CIVIL SERVICE JOBS 
(MEN AND WOMEN 18 TO 50) 


Offer YOU: Better than average pay! PERMANENT SECURITY! AUTO- 
MATIC PAY INCREASES!! AUTOMATIC PROMOTIONS! TWO WEEKS 
OR MORE ANNUAL VACATION WITH PAY! ANNUAL SICK LEAVE WITH 
PAY! 40-HOUR WEEK! TEN PER CENT EXTRA FOR NIGHT WORK! 
HIGH RETIRED PAY AS LONG AS YOU LIVE WHEN YOU REACH RETIRBE- 
MENT AGE! The above advantages go with all jobs in the PERMANENT CLAS: 
SIFIED CIVIL SERVICE. To be able to get one of these jobs you must PASS 
CIVIL SHRVICE COMPETITIVE EXAMINATION. TRAINING YOU TO 
PASS THESH EXAMINATIONS IS OUR BUSINESS!!! Time required is 
short. The COST IS LOW! The TERMS ARE BASY! 


WESTERN TRAINING SERVICE 


MEN 
and 
WOMEN 
WANTED 
SS RURAL STAR ROUTE 
AGES 18 to 50 OR 
Te eS POST OFFICE BOXHOLDER 
To Prepare For LOCAL 


CIVIL SERVICE JOBS 


GOOD SALARIES & 
PERMANENT JOBS 
FOR LIFE 
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MEN 
and 
WOMEN 
WANTED 
Ages—18-50 
TO PREPARE FOR 
CIVIL SERVICH EXAMINATIONS 
Railway Postal.Clerk—P. O. Clerk, Carriers— 
Customs—Immigration—Internal Revenue— 
Clerks, Inspectors—Border Patrol Contact 
Representatives 
CIVIL SERVICE OFFERS: Permanent Employ- 
ment, Promotions, Vacations, Sick 
Leave, Pensions 
MUNICIPAL—STATH—FEDERAL 
For full details and qualifications, fill in 
completely, detach and mail attached post card 
AT ONCE—No Postage Necessary. 


Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out and by the use of 
the trade name National Training Service, respondent represents and 
implies that his said school is a branch of or connected with the 
United States Government or the U. S. Civil Service Commission ; 
that many positions in the United States Civil Service, including 
those specifically named in said advertisements are vacant, that men 
and women are needed to fill said vacancies and that said positions 
may be obtained through respondent’s Western Training Service or 
National Training Service; that men and women are wanted by the 
United States Government to prepare for civil service positions; and 
that the remuneration in civil service is better than the average wages 
paid in comparable jobs. 

Par. 5. Respondent furnished his salesmen with a so-called “Sales 
Guide” containing suggestions and directions for conducting inter- 
views with prospective purchasers of said course. Among the state- 
ments directed by respondent to be made as aforesaid are the 
following: 

Mr. Doe, you wrote in about Civil Service .. . The reason that I have called 
to talk to you about Civil Service is that you could have but one arm or a 
leg and we would not know anything about it. . . There are a few personal 
questions I have to ask you. I do not like to, but it is required by the Civil 
Preparation Service... —if you cannot pass us, you could not pass the 


government... 

I am going to give you a little Civil Service to see how you would make out... 
In Civil Service no one knows how high they can go. . . At the time of retire- 
ment, ... they say “You have done your work well, Go home and we will pay 
you just the same, and that is two-thirds of your pay the rest of your life”... 

The very important part about our qualifications are selecting people who 
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have a decisive-mind. This is the last call I can make for a period of two 
years . 

By means of said sales talk and other oral statements and representa- 
tions made by his sales agents, respondent represents and implies 
to prospective students and purchasers of his said courses of instruc- 
tion that said Western Training Service and National Training Serv- 
ice are connected with the United States Government or the United 
States Civil Service Commission in some official capacity; that if 
enrollees pursue and complete respondent’s course of study, they will 
be assured of a job in the U. S. Civil Service and that it is necessary 
to take said course of instruction in order to qualify therefor, and that 
said salesmen are required by the Civil Service to obtain preliminary 
information; that many vacancies exist in the U. S. Civil Service and 
that respondent can place his students in such positions; that an 
eighth grade education is sufficient to qualify for and obtain most of 
said positions; that persons employed in the United States Civil 
Service are pensioned on two-thirds of their salary; and that unless 
students enroll at the time of the salesman’s visit, they will not be able 
to do so for a period of two years. 

Through statements on postal cards distributed to holders of rural 
newspaper and post office boxes respondent represents that men and 
women are wanted to prepare for civil service examinations, including 
customs, immigration and border patrol positions, which statements 
coupled with the trade name National Training Service, create the 
impression that said cards are official announcements of the U. S. Civil 
Service Commission. 

By means of exhibiting a book entitled “Reference Manual of Goy- 
ernment Positions,” to prospective purchasers, respondent’s salesmen 
further the impression and implication that respondent’s school is 
connected with, or authorized by the United States Government and 
that said salesmen are clothed with some official capacity or authority. 

Par. 6. All of said statements, representations and implications are 
grossly exaggerated, false and misleading. In truth and in fact, there 
is no connection whatsoever between the respondent or his salesmen 
and the United States Government or any agency thereof. The United 
States Civil Service Commission does not advertise for men and women 
to prepare for civil service examinations or to fill Government posi- 
tions. Respondent has no power or authority to place any person in 
any civil service position. Neither respondent nor his salesmen have 
been authorized by any Government agency to qualify applicants for 
civil service examinations or positions, or obtain preliminary data. It 
1s not necessary to purchase respondent’s courses of instruction in 
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order to take civil service examinations and obtain positions in civil 
_ service. 

While many vacancies may exist generally in the U. S. Civil Service, 
the taking of respondent’s course of study and passing an examina- 
tion does not assure immediate employment, for the reason that such 
employment is subject to veterans’ preferences, the availability of 
_ eligibles in various civil service districts, and other conditions. More- 

over, examinations for numerous positions listed in respondents’s sales 
literature may not be called for several years, and even if a student 

takes and passes an examination and his name is placed upon the 
eligible list, an appointment may not be made for a long time; anda 
number of positions are open only to ten-point veterans. While an 
eighth grade education may be sufficient for most of the lower grades, 
a high school education is required for many positions, and still other 
positions require additional special training, specific physical qualifi- 
cations or practical experience. 

The wages and salaries paid to Civil Service employees are not 
higher than the average wages and salaries prevailing for comparable: 
positions in private industry. U.S. Civil Service employees are not 
pensioned at two-thirds of their salaries, the amount of retirement pay 
depending in each case upon the length of service and other specific: 
provisions pertaining to the retirement of Government employees. 

If prospective purchasers of said courses of study do not decide to 
enroll at the time they are solicited by respondent’s salesmen, they may 
enroll at any time subsequent to such visit and are not required to wait 
for a return visit by said salesmen two years after the first call. 

Respondent’s use of the name National Training Service in connec- 
tion with the sale of courses of study for U. S. Civil Service examina- 
tions, creates the impression and implication that said National Train- 
ing Service is connected with or a part of the U.S. Civil Service. In 
truth and in fact, it is a private business, operated for profit by re- 
spondent. 

Par. 7. The use by respondent of the statements and representations 
aforesaid, has had and now has the tendency and capacity to and does 
confuse, mislead and deceive members of the public into the erroneous 
and mistaken belief that such statements and representations are true, 
and to induce them to purehase respondent’s courses of study and in- 
struction in said commerce on account thereof. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent: 
and meaning of the Federal Trade Commission Act. 


——_ 
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DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated February 14, 1952, the 
initial decision in the instant matter of Hearing Examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 2, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Harry A. Burch, individually and doing business under the names 
Western Training Service and National Training Service, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of that Act. After the filing by 
respondent of his answer to the complaint a hearing was held before 
the above-named hearing examiner, theretofore duly designated by 
the Commission, at which hearing a stipulation of facts was entered 
into between counsel supporting the complaint and counsel for re- 
spondent, and certain testimony and other evidence were also intro- 
duced at the hearing. Such stipulation, testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final consideration by the 
hearing examiner upon the complaint, answer, stipulation of facts, 
(such stipulation having been approved by the hearing examiner) and 
testimony and other evidence (counsel having elected not to file pro- 
posed findings and conclusions for consideration by the hearing ex- 
aminer or to argue the matter orally), and the hearing examiner, hav- 
ing duly considered the matter, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Harry A. Burch, is an individual 
trading and doing business under the name National Training Sery- 
ice, with his officé and principal place of business located at 13814 East 
43rd Street, Seattle, Washington. Respondent formerly used also 
the trade name Western Training Service, the use of this name having 
been discontinued by him some two years ago. Respondent is now, 
and for a number of years last past has been, engaged in the sale and 
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distribution of courses of study and instruction intended for prepar- 
ing students thereof for examination for certain Civil Service posi- 
tions in the United States Government, such courses being pursued 
by correspondence through the medium of the United States mails. 

Par. 2. In the course and conduct of his business respondent causes 
and has caused his courses of study and instruction, when sold, to be 
transported from his place of business in the State of Washington to 
purchasers located in various other States of the United States. Re- 
spondent maintains and has maintained a course of trade in such 
courses in commerce between and among various States of the United 
States. 

Par. 3. In promoting the sale of his course of study and instruction 
respondent makes use of printed postal cards, circulars and other ad- 
vertising media and also of advertisements inserted in newspapers, all 
of which are disseminated among prospective purchasers. By means 
of various statements appearing in such advertising material, re- 
spondent represents that his school is a branch of or is connected with 
the United States Government or the United States Civil Service 
Commission; that many positions in the United States Civil Service, 
including certain postions specifically named in such advertising mate- 
rial, are vacant, that men and women are needed to fill such vacancies 
and that such positions may be obtained through respondent’s school; 
that men and women are wanted by the United States Government to 
prepare for Civil Service positions; and that the remuneration in Civil 
Service positions is better than the average salaries or wages obtain- 
able in comparable positions in private industry. 

Respondent also uses traveling sales agents to contact prospective 
students and such agents are supplied by respondent with a sales guide 
which contains suggestions and instructions for conducting interviews 
with prospects. Through the use of such sales guide and of other 
statements made by his sales agents, respondent represents to prospec- 
tive students that his school is connected with the United States Gov- 
ernment of the United States Civil Service Commission in some ofli- 
cial capacity; that if enrollees pursue and complete respondent’s 
courses of study they will be assured of a position in the United States 
Civil Service, and that it is necessary that prospects take such courses 
of study in order to qualify for such positions; that such sales agents 
are required by the United States Civil Service to obtain certain pre- 
liminary information from prospects; that many vacancies exist in 
the United States Civil Service, and that respondent can place his 
students in such positions; that an eighth grade education is sufficient 
to qualify for and obtain most of such positions; that persons employed 
in the United States Civil Service are pensiored on two-thirds of their 
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salary; and that unless students enroll at the time of the sales agent’s 
visit they will not be permitted to enroll for a period of two years. 

By means of statements on postal cards distributed to holders of 
rural post office boxes, respondent further represents that men and 
women are wanted to prepare for various Civil Service examinations, 
including customs, immigration and border patrol positions, and such 
statements create the impression that such postal cards are official 
announcements of the United States Civil Service Commission. 

By exhibiting to prospective purchasers a book entitled “Reference 
Manual of Government Positions,” respondent’s sales agents have in 
certain instances furthered the impression and implication that re- 
spondent’s school is connected with or authorized by the United States 
Government and that such sales agents have some official capacity or 
authority. : 

Par. 4. All of these representations are erroneous and misleading. 
Respondent and his sales agents have no connection whatever with 
the United States Government or any agency thereof. The United 
States Civil Service Commission does not advertise for persons to 
prepare for Civil Service examinations or to fill Government positions. 
Respondent has no power or authority to place any person in any 
Civil Service position. Neither respondent nor his salesmen have 
been authorized by any Government agency to qualify applicants for 
Civil Service examinations or positions or to obtain preliminary or 
other data from such persons. It is not necessary to purchase re- 
spondent’s courses of study in order to take Civil Service examinations 
and obtain Civil Service positions. 

While many vacancies may exist generally in the United States Civil 
Service, the taking of respondent’s course of study and passing a 
Civil Service examination does not assure employment, as employment 
is subject to veterans’ preferences, the availability of eligibles in vari- 
ous Civil Service districts, and other conditions. Moreover, exami- 
nations for numerous positions listed in respondent’s sales literature 
may not be called for several years, and even if a student takes and 
passes an examination and his name is placed upon the eligible list 
an appointment may not be made for a long period of time, and a 
number of positions are open only to veterans with ten-point prefer- 
ence. While an eighth grade education may be sufficient for most of 
the lower grade positions in Civil Service, a high school education 
is required for many positions, and still other positions require addi- 
tional special training, specific physical qualifications, or practical 
experience. 

Salaries and wages paid Civil Service employees are not higher than 
the average salaries and wages prevailing in comparable positions in 
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private industry. Civil Service employees are not pensioned at two- 
thirds of their salary, the amount of retirement pay depending, in 
each case, upon the length of service and other specific provisions 
pertaining to the retirement of Government employees. 

If prospective purchasers of respondent’s courses of study do not 
decide to enroll at the time they are solicited by respondent’s salesman, 
they may enroll at any time subsequent to such visit and are not 
required to wait two years or any other period of time. 

Par. 5. The acts and practices of respondent, as described above, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondent’s school 
and its courses of study and instruction and with respect to positions 
in the United States Civil Service, and have the tendency and capacity 
to cause such portion of the public to purchase respondent’s courses 
as a result of the erroneous and mistaken belief so engendered. 


CONCLUSIONS 


The acts and practices of respondent, as hereinabove set out, are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

The complaint also raises an issue as to respondent’s trade name 
National Training Service, charging that the name itself is mislead- 
ing as representing or implying that the school is connected with the 
United States Government. While the stipulation of facts contains 
a statement to the same effect, the hearing examiner questions whether 
such position issound. There would appear to be little likelihood that 
the name itself, apart from other representations as to Government 
connection, would be misleading to the public. It is therefore con- 
cluded that an order prohibiting the use of the trade name would not 
be warranted. 

ORDER 


It is ordered, That the respondent, Harry A. Burch, individually 
and doing business under the names Western Training Service and 
National Training Service or any other name, and his representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of courses of study and instruction, do forthwith cease and desist 
from representing, directly or by implication: 

1. That respondent’s school has any connection with the United 
States Government or any agency thereof. 
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9. That persons completing respondent’s courses are assured of 
positions in the United States Civil Service, or that it is necessary that 
asa take such courses in order to qualify for such positions. 

. That salaries or wages obtainable in Civil Service positions are 
stl than those obtainable in comparable positions in private 
industry. 

4, That poaieds ilies sales agents are authorized by the United 
States Civil Service Commission to obtain any information from pur- 
chasers or prospective purchasers of respondent’s courses, or that such 
sales agents have any connection whatever with said Commission. 

5. That an eighth grade education is sufficient to qualify for and 
obtain most Civil Service positions, unless such representation be 
limited to positions in the lower grades. 

6. That persons employed in the United States Civil Service receive 
pensions or retirement annuities amounting to two-thirds of their 
salary. 

7. That unless prospective students enroll for respondent’s courses 
at the time of the visit of respondent’s sales agent they will not be 
permitted to enroll for a period of two years or any other specified 
period of time. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 14, 1952]. 
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ri sae Marrer an 
RENE D. LYON COMPANY, INC. ET AL. 


; MODIFIED ORDER TO CEASE AND DESIST 


Docket 5859. Order, February 14, 1952 


Order modifying prior order of Commission of September 20, 1951, at page 313, 
supra, in the public interest so as to prohibit adequately “a continuation of 
the unlawful acts and practices” there set forth; and 

To require respondents, etc.; in connection with the offer, ete., of watch or 
wrist bands or similar products of foreign origin, in commerce, to cease and 
desist from offering the same without clearly and conspicuously disclosing 
the country of their origin, etc. as in the order specified. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. William L. Taggart for the Commission. 


Orper REOPENING PROCEEDING AND MopiFyInG Orprer To CEASE AND 
Desist 


The Commission, on its own motion, having reconsidered its decision 
of September 20, 1951, in this matter, and it appearing that the order 
to cease and desist in said decision is inadequate to prohibit a con- 
tinuation of the unlawful acts and practices set forth in the findings as 
to the facts in said decision and that the public interest may require 
that this proceeding be reopened and said order to cease and desist 
modified; and the Commission having issued its rule to show cause 
why the proceeding should not be reopened and the order to cease and 
desist modified in the respects indicated therein, and no reasons hav- 
ing been presented as to why the public interest does not require that 
this proceeding be reopened and the order to cease and desist modified ; 
and 

The Commission having duly considered the matter and being of 
the opinion that the public interest requires that this proceeding be 
reopened and the order to cease and desist modified : 

It is ordered, That this proceeding be, and it hereby is, reopened for 
the purpose of modifying the order to cease and desist previously 
entered herein. 

It ts further ordered, That said order to cease and desist be, and it 
hereby is, modified to read as follows: 
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It is ordered, That the respondents, Rene D. Lyon Company, Inc., 
a corporation, its officers, and Rene D. Lyon and Donald A. Lyon, 
individually, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of watch or 
wrist bands or similar products, of foreign origin, in commerce as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Offering for sale or selling said products without clearly and 
conspicuously disclosing thereon or in immediate connection there- 
with the country of origin of such products. 

2. Representing in any manner that said products are of domestic 
manufacture. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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Syllabus 


In THE Matrer oF 


‘DUON, INCORPORATED AND DONALD H. MILLER 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED’ VIOLATION OF SEC: 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 AND OF SEC. 3 OF AN ACT APPROVED OCT. 15, 1914 


Docket 5933. Complaint, Oct. 26, 1951—Decision, Feb. 14, 1952 


Where a corporation and its president, engaged in the manufacture and com- 
petitive interstate sale and distribution of shampoos and other cosmetic 
preparations, particularly “Vita Fluff Creme Shampoo”, “Criterion Creme 
Shampoo”, and “Custombuilt Creme”, through some two hundred jobbers 
to professional beauty shops and operators, primarily ; 

(a) Made and imposed conditions, agreements and understandings that its 
jobbers, distributors and other parties would not sell, handle or other- 
wise distribute creme shampoos made and sold by its competitors; and, 
in order to enforce such conditions and their objectives— 

(b) Required jobbers, by coercive and intimidating means, to purchase and 

deal in shampoos and cosmetic preparations made and sold by it; 

Policed the sales and activities of jobbers through an identifying code 

placed upon its products ordered by each, and investigated and checked sales 

made by them; 

(d) Refused or threatened to refuse shipments of its products to jobbers unless 
they refrained from selling certain shampoos and cosmetic preparations 
produced and sold by its competitors ; 

(e) Refused or threatened to refuse sale of its “Vita Fluff Creme Shampoo”, 
and at times other cosmetic preparations, unless and until such jobbers 
bought or agreed to buy certain other products made and sold by it, or 
unless and until, they purchased through it certain advertising material, 
viz., calendars; 

(f) Refused-to fill orders placed with it by certain of its jobbers when it was 
discovered that they had sold shampoo and other cosmetic preparatons 
made by its competitors; and, 

(g) Refused or threatened to refuse shipment of its products to jobbers who 
sub-jobbed or sold its products to jobbers with whom it did not deal directly, 
because latter dealt in products produced or sold by its competitors ; 

Which acts, practices and methods lessened competition; prevented its jobbers 
or distributors from receiving the benefits to be derived from purchasing 
and selling competitive products sought and purchased from other sources 
by customers of said jobbers; precluded manufacturing competitors from 
selling certain of their products to purchasers of said corporation’s products ; 
and precluded jobbers and distributors of its products who did not agree 
to purchase and sell the same exclusively, from purchasing and selling 
such products; and had the capacity and tendency so to do; to the prej- 
udice of the public; and 

With the result that the further effect of aforesaid sales and contracts for 
sale on the aforesaid conditions, agreements and understandings might 
be to substantially lessen competition in the line of commerce in which 
said corporation and individual were engaged, and in that in which the 


— 
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customers and purchasers of said corporation’s products were engaged; 
and tend to create a monopoly.in said corporation in the manufacture and 
sale of shampoos and other cosmetic preparations: 

Held, That the aforesaid acts constituted a violation of Section 5 of the Fed- 
eral Trade Commission Act, and Section 3 of the Clayton Act. 


Before Mr. J. Earl Cox, hearing examiner. 
Mr. Lynn CG. Paulson and Mr. Joseph J. Gercke for the Commission. 
Loftin, Anderson, Scott, McCarthy & Preston, of Miami. Fla., for 
respondents. 
ComMPLaINnt 


Pursuant to the provisions of the Federal Trade Commission Act 
(52 Stat. 111; 15 U.S. C. A., Sec. 45) and of “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” commonly known as the Clayton Act (15 U.S.C. A. 
Sec. 14), and by virtue of the authority vested in it by said Acts, the 
Federal Trade Commission, having reason to believe that Duon, Inc., 
a corporation, and Donald H. Miller, an individual, hereinafter re- 
ferred to as respondents, have violated the provisions of the afore- 
mentioned Federal Trade Commission Act and of Section 3 of the 
aforementioned Clayton Act, in commerce, as “commerce” is defined 
in said Acts, and it appearing to said Commission that a proceeding 
by it in respect thereof would be to the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 


Count I 
Federal Trade Commission Act Charges 


Paracrarn 1. Respondent Duon, Inc., is a corporation duly organ- 
ized and existing under and by virtue of the laws of the State of 
Ohio and has its main office and principal place of business at Coral 
Gables, Florida. This respondent also owns and maintains a plant 
for the manufacture of its products at Dayton, Ohio. 

Respondent Donald H. Miller is president of Duon, Inc., and is 
now, and has been during the times herein mentioned, in active direc- 
tion and control of the policies and operations of respondent. corpora- 
tion, and in all things hereinabove and hereinafter alleged has been 
and is now acting on behalf of, with and through said respondent 
corporation. Respondent Donald H. Miller has his office and prin- 
cipal place of business at Coral Gables, Florida. 

Par. 2. Respondent, Duon, Inc., is now, and for more than three 
years last past, has been engaged in the manufacture of shampoos 
and other cosmetic preparations, chief among which are products 
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bearing the trade names “Vita Fluff Creme Shampoo,” “Criterion 
Creme Shampoo,” and “Custombilt Creme,” and in the sale thereof 
to and through jobbers to professional beauty shops and operators 
primarily. Said jobbers, beauty shops and operators are located 
throughout the several States of the United States and in the District 
of Columbia. Said products, when sold as aforesaid, are trans- 
ported from the place of manufacture at Duon’s, Inc., plant in Dayton, 
Ohio, to the purchasers thereof located in States other than the place 
of manufacture of said products, and there is now and has been for 
more than three years last past a constant current of trade and com- 
merce in said products between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, as hereinafter 
and hereinbefore described, said respondent, Duon, Inc., has been for 
more than three years last past, and is now, in competition in the sale 
of shampoos and other cosmetic preparations in commerce between and 
among the various States of the United States, and in the District of 
Columbia, with other manufacturers and distributors of shampoos 
and other cosmetic preparations. Sales were made in various States 
through some two hundred jobbers for use, consumption and resale 
within the United States. Respondent’s total sales in 1949 were in 
excess of $350,000. 

Par. 4. For more than three years last past, and continuing to the 
present time, respondent Duon, Inc., in the sale of and in connection 
with the sale of shampoos and other cosmetic preparations to and 
through jobbers, distributors and other parties, has been making and 
imposing conditions, agreements and understandings that said jobbers, 
distributors and other parties would not sell, handle or otherwise 
distribute creme shampoos manufactured and sold by competitors of 
said respondent. 

Par. 5. Among such conditions, understandings and agreements, 
but not limited thereto, or in order to effectuate, enforce and carry out 
such conditions, agreements and understandings referred to in Para- 
graph Four above, and the purposes and objectives thereof, respond- 
ents have done and are doing the following acts, practices and things, 
among others: 

1. Have required and are requiring jobbers, by coercive and intimi- 
dating means, to purchase and deal in shampoos and cosmetic prepara- 
tions manufactured and sold by respondents: 

2. Have policed and are policing the sales and activities of jobbers 
by means of an identifying code placed upon respondents’ products 
ordered by each jobber, and have investigated and are investigating 
and checking sales made by said jobbers. 
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3. Have refused and are refusing, or threatening to refuse, ship- 
ments of their products to jobbers unless said jobbers refrain from 
selling certain shampoos and cosmetic preparations produced and sold 
by competitors of respondents. 

4. Have refused and are refusing, or threatening to refuse, sale of 
their product “Vita Fluff Creme Shampoo,” and at times other cos- 
metic preparations unless and until said jobbers buy or agree to buy 
certain other products manufactured and sold by respondents, or 
unless and until said jobbers purchase through respondents certain 
advertising material, viz., calendars. 

5. Have refused and are refusing to fill orders placed with re- 
spondents by certain of their jobbers when said jobbers are discovered 
to have sold shampoos and other cosmetic preparations manufactured 
by competitors of respondents. 

6. Have refused and are refusing, or threatening to refuse, ship- 
ment of their products to jobbers who sub-job or sell respondents’ 
products to jobbers with whom respondents do not deal directly be- 
cause said jobbers deal in products produced or sold by competitors 
of respondent Duon, Inc. 

Par. 6. The acts, practices and methods hereinabove set forth in 
Paragraphs Four and Five are all to the prejudice of the public; 
have the capacity and tendency to lessen and do lessen competition; 
tend to prevent and do prevent the jobbers or distributors of said 
respondents from receiving the benefits to be derived from purchas- 
ing and selling competitive products sought by and purchased from 
other sources by customers of said jobbers; tend to preclude and do 
preclude manufacturing competitors of shampoos and other cosmetic 
preparations from selling certain of their products to purchasers of 
respondents’ products, and of precluding jobbers and distributors 
of respondents’ products, who do not agree to purchase and sell re- 
spondents’ products exclusively, from purchasing and selling respond- 
ents’ products; and constitute unfair methods of competition and 
unfair acts and practices in commerce within the intent and meaning 


of the Federal Trade Commission Act (15 U.S.C. A., Sec. 45). 
Count IT 
Clayton Act Charges 


Paracrapu 1. Paragraphs One to Five, inclusive, of Count I hereof 
are hereby adopted and made a part of this Count as fully and with 
the same effect as though here set forth. 

Par. 2. The acts, practices and methods hereinabove set forth in 
Paragraphs Four md Five tend to prevent and do prevent the job- 
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bers or distributors of said respondents from receiving the benefits 
to be derived from purchasing and selling competitive products sought 
by and purchased from other sources by customers of said jobbers; 
tend to preclude and do preclude manufacturing competitors of sham- 
poos and other cosmetic preparations from selling certain of their 
products to purchasers of respondents’ products, and of precluding 
jobbers and distributors of respondents’ products who do not agree 
to purchase and sell respondents’ products exclusively, from pur- 
chasing and selling respondents’ products. 

Par. 3. The further effect of such sales and contracts for sale on 
such conditions, agreements and understandings, may be to substan-_ 
tially lessen competition in the line of commerce in which the re- 
spondents are engaged and in the line of commerce in which the 
customers and purchasers of respondents’ products are engaged; and 
tend to create a monopoly in respondents in the manufacture and 
sale of shampoos and other cosmetic preparations in the manufacture 
and sale of which respondents have been and now are engaged. 

Par. 4. The aforesaid acts of respondents constitute a violation of 
the provisions of Section 3 of the hereinabove mentioned Act of 
Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act). 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act 
(52 Stat. 111; 15 U. S. C. A., Sec. 45) and of “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” commonly known as the Clayton Act (15 U.S. C. A. 
Sec. 14), the Federal Trade Commission on October 26, 1951, issued 
and subsequently served its complaint on the respondents named in 
the caption hereof, charging them with the use of unfair methods of 
competition in violation of the provisions of said Federal Trade Com- 
mission Act and with violation of the provisions of section 3 of the 
aforementioned Clayton Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided for in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 


2The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on February 14, 1952, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

‘The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof, 
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any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent set- 
tlement hereinafter set forth, and in lieu of the answer to said com- 
plaint heretofore filed, and which upon acceptance by the Commission 
of this settlement, is to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

_ 8. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein, in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Duon, Incorporated, is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Ohio, and has its main office and principal place of business 
at Coral Gables, Florida. This respondent also owns and maintains 
a plant for the manufacture of its products at Dayton, Ohio. 

Respondent Donald H. Miller is president of Duon, Incorporated, 
and as officer of Duon, Incorporated, has his office and principal place 
of business at Coral Gables, Florida. 

Par. 2. Respondent Duon, Incorporated, is now and for more than 
three years last past has been engaged in the manufacture of shampoos 
and other cosmetic preparations, chief among which are products 
bearing the trade names “Vita Fluff Creme Shampoo, Criterion Creme 
Shampoo and Custombilt Creme,” and in the sale thereof to and 
through jobbers to professional beauty shops and operators primarily. 

Par. 3. Respondent Duon, Incorporated, is engaged in interstate 
commerce in the sale or distribution of shampoos and other cosmetic 
preparations to jobbers and other purchasers located throughout the 
United States. In the course of its aforesaid sale and distribution 
of shampoos and other cosmetic preparations respondent, Duon, In- 
corporated, has shipped and does ship such products to the respective 
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places of busmess of its customers located at various points in the 
United States or in the District of Columbia other than the State 
of origin of such shipments. Respondent Donald H. Miller has ex- 
ercised and is exercising active direction and control of the policies 
and operations of respondent Duon, Incorporated, in interstate com- 
merce, as heretofore and hereinafter set forth. 

Par. 4. In the course and conduct of its said business, as hereinafter 
and hereinbefore described, said respondent, Duon, Incorporated, has 
been for more than three years last past, and is now, in competition 
in the sale of shampoos and other cosmetic preparations in commerce 
between and among the various States of the United States, and in the 
District of Columbia, with other manufacturers and distributors of 
shampoos and other cosmetic preparations. Sales were made in 
various States through some two hundred jobbers for use, consumption 
and resale within the United States. Respondent Duon’s Incorpo- 
rated, total sales in 1949 were in excess of $350,000. 

Par. 5. For more than three years last past, and continuing to the 
present time, respondent Duon, Incorporated, in the sale of and in 
connection with the sale of shampoos and other cosmetic prepartions 
to and through jobbers, distributors and other parties, has been making 
and imposing conditions, agreements and understandings that said 
jobbers, distributors and other parties would not sell, handle or other- 
wise distribute creme shampoos manufactured and sold by competitors 
of said respondent. 

Par. 6. Among such conditions, understandings and agreements, 
but not limited thereto, or in order to effectuate, enforce and carry 
out such conditions, agreements and understandings referred to in 
Paragraph Five above, and the purposes and objectives thereof, re- 
spondents have done and are doing the following acts, practices and 
things, among others: 

1. Have required and are requiring jobbers, by coercive and in- 
timidating means, to purchase and deal in shampoos and cosmetic 
preparations manufactured and sold by respondent, Duon, Incorpo- 
rated. 

2. Have policed and are policing the sales and activities of jobbers 
by means of an identifying code placed upon respondent Duon’s, 
Incorporated, products ordered by each jobber, and have investigated 
and are investigating and checking sales made by said jobbers. 

3. Have refused and are refusing or threatening to refuse, ship- 
ments of Duon’s, Incorporated, products to jobbers unless said job- 
bers refrain from selling certain shampoos and cosmetic prepara- 
tions produced and sold by competitors of respondent Duon, Incor- 
porated. 
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4, Have refused and are refusing, or threatening to refuse, sale 
of Duon’s, Incorporated, product “Vita Fluff Creme Shampoo,” and 
at times other cosmetic preparations unless and until said jobbers 
buy or agree to buy certain other products manufactured and sold by 
respondent Duon, Incorporated, or unless and until said jobbers pur- 
chase through respondent, Duon, Incorporated, certain advertising 
material, viz., calendars. 

5. Have refused and are refusing to fill orders placed with re- 
spondent Duon, Incorporated, by certain of its jobbers when said 
jobbers are discovered to have sold shampoos and other cosmetic 
preparations manufactured by competitors of respondent Duon, In- 
corporated. 

6. Have refused and are refusing, or threatening to refuse, ship- 
ment of Duon’s, Incorporated, products to jobbers who sub-job or 
sell respondent Duon’s, Incorporated, products to jobbers with whom 
respondent Duon, Incorporated, does not deal directly because said 
jobbers deal in products produced or sold by competitors of respond- 
ent, Duon, Incorporated. 

Par. 7. The acts, practices and methods hereinabove set forth in 
Paragraphs Five and Six are all to the prejudice of the public; have 
the capacity and tendency to lessen and do lessen competition; tend 
to prevent and do prevent the jobbers or distributors of said re- 
spondent Duon, Incorporated, from receiving the benefits to be de- 
rived from purchasing and selling competitive products sought and 
purchased from other sources by customers of said jobbers; tend to 

-preclude and do preclude manufacturing competitors of shampoos 
and other cosmetic preparations from selling certain of their prod- 
ucts to purchasers of respondent Duon’s, Incorporated, products, and 
of precluding jobbers and distributors of respondent Duon’s, Incor- 
porated, products, who do not agree to purchase and sell respondent 
Duon’s, Incorporated, products exclusively from purchasing and sell- 
ing respondent Duon’s, Incorporated, products. 

Par. 8. The further effect of such sales and contracts for sale on 
such conditions, agreements and understandings as hereinabove set 
forth may be to substantially lessen competition in the line of com- 
merce in which the respondents are engaged and in the line of com- 
merce in which the customers and purchasers of respondent Duon’s, 
Incorporated, products are engaged; and tend to create a monopoly 
in respondent Duon, Incorporated, in the manufacture and sale of 
shampoos and other cosmetic preparations in the manufacture and 
sale of which respondents have been and are now engaged. 
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Par. 9. The aforesaid acts of respondents constitute a violation of 
section 5 of the Federal Trade Commission Act as amended, and of 
the provisions of section 3 of the hereinabove mentioned act of Con- 
gress entitled, “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914 (the Clayton Act). 


ORDER TO CEASE AND DESIST 


I. It ts ordered, That the respondents, Duon, Incorporated, a cor- 
poration, and Donald H. Miller, an individual, directly or indirectly, 
through the officers, agents, representatives and employees of Duon, 
Incorporated, or otherwise, in connection with the offering for sale, 
sale and distribution of shampoos and other cosmetic preparations 
in commerce, as Congress has defined “commerce” in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling or entering into contracts of sale, or distributing or 
entering into contracts for the distribution, of shampoos and other 
cosmetic preparations through or with jobbers, distributors or others, 
on the condition, agreement or understanding that the said jobbers, 
distributors or others shall not sell or distribute or otherwise deal 
in all or certain shampoos and cosmetic preparations manufactured, 
sold or distributed by competitors of respondent Duon, Incorporated. 

2. Enforcing or continuing in operation or effect any conditions, 
agreement or understanding in or in connection with any existing sale 
or distribution contract, or other arrangement, to the effect that the 
purchaser, jobber, distributor or other party to the contract or 
arrangement shall not handle, sell, distribute or trade in shampoos 
and cosmetic preparations manufactured and distributed by competi- 
tors of respondent Duon, Incorporated. 

3. Cancelling, or directly or by implication threatening the can- 

cellation of any contract or franchise or selling agreement with re- 
spondent Duon’s, Incorporated, jobbers, distributors, or others because 
of the failure or refusal of such jobbers, distributors or others to 
purchase or deal exclusively in said products sold and distributed by 
respondent Duon, Incorporated. 
_ 4, Refusing or threatening to refuse sale of one or more of respond- 
ent Duon’s, Incorporated, products to jobbers or distributors or others, 
unless or until said jobbers or other parties purchase or agree to pur- 
chase through respondent Duon, Incorporated, certain other products 
or advertising material, viz., calendars. 
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5. Refusing or threatening to refuse to fill orders placed with re- 
spondent Duon, Incorporated, by jobbers or distributors, or others, 
until and unless said jobbers, distributors or others agree to stop sell- 
ing certain or all products produced by respondent Duon’s, Incor- 
porated, competitors. 

6. Enforcing or attempting to enforce any policy of requiring deal- 
ers in respondent Duon’s, Incorporated, products to refrain from 
dealing in or handling its competitors’ products by refusing or threat- 
ening to refuse shipment of respondent Duon’s, Incorporated, products 
to jobbers or distributors because they sub-job respondent Duon’s, 
Incorporated, products. 

- 7. Intimidating, coercing or persuading jobbers or distributors, 
potential jobbers or distributors, or attempting to intimidate, coerce 
or persuade jobbers or distributors, or potential jobbers or distribu- 
tors to sell, handle or deal in respondent Duon’s, Incorporated, prod- 
ucts exclusively by directly or indirectly informing or notifying such 
jobbers or distributors, or causing any of them to be informed or 
notified that if they sell or otherwise deal in such products of a com- 
petitor or competitors of respondent Duon, Incorporated, as are com- 
petitive with the products sold and distributed by respondent Duon, 
Incorporated, they will be refused the opportunity to buy, job or 
distribute respondent Duon’s, Incorporated, products; will not have 
their orders for respondent Duon’s, Incorporated, products filled; 
shipment of respondent Duon’s, Incorporated, products to its cus-. 
tomers will be refused; they would otherwise be put to a financial or 
competitive disadvantage; or by using any like or similar means, 
method or policy to the same end. 

8. Requiring or causing any jobber or distributor, or other dealer, 
to do any of the acts or engage in any of the practices forbidden by 
the foregoing paragraphs of this order. 

Il. lt cs further ordered, That the respondents, Duon, Incorporated, 
a corporation, and Donald H. Miller, an individual, directly or indi- 
rectly through the officers, agents, representatives and employees of 
Duon, Incorporated, or otherwise, in connection with the offering for 
sale, sale and distribution of shampoos and other cosmetic prepara- 
tions in commerce, as “commerce” is defined in the Act of Congress 
entitled, “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
14, 1914, commonly known as the Clayton Act, to forthwith cease and 
desist from : 

1. Selling or entering into contracts for sale or distributing or enter- 
ing into contracts for the distribution of shampoos and other cosmetic 
preparations through or with jobbers, distributors or others, on the 
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condition, agreement or understanding that the said jobbers, distribu- 
tors or others shall not sell or distribute or otherwise deal in all or 
certain shampoos and cosmetic preparations manufactured, sold or 
distributed by competitors of respondent Duon, Incorporated. 

' 9, Enforcing or continuing in operation or effect any condition, 
agreement or understanding in or in connection with any existing sale 
or distribution contract, or other arrangement, to the effect that the 
purchaser, jobber, distributor or other party to the contract or ar- 
rangement shall not handle, sell, distibute or trade in shampoos and 
cosmetic preparations manufactured and distributed by competitors 
of respondent Duon, Incorporated. 

Ill. Jt ts further ordered, 'That the respondents, Duon, Incorpo- 
rated, and Donald H. Miller, an individual, shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Dvuon, LNcorporatTen, 
By its President, Donatp H. Muar. 
(sed) Donald H. Miller, 
Donaup H. Miter, 
~ (sed) Donald H. Miller, 
Date: January 9, 1952. 


Lorrin, ANpmrson, Scorr, McCarrny, anp Preston 
By: (sgd) Danzer P.S. Pauu 
Attorneys for Respondents. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 14th day of 
February, 1952. 
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In THE MATTER OF 
AR-EX COSMETICS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5411. Complaint, Dec. 27, 1945—Decision, Feb. 19, 1952 


The symbol “RX” is, and for a long time has been, in practically universal use 
by physicians as a part of their directions to pharmacists for the filling of 
their prescriptions, and it is also used to an extent by pharmacists to indi- 
cate that their establishments compound physicians’ prescriptions. 


While the Commission was unable to find from the record in the instant matter 
that the use by respondents of said symbol in connection with the advertise- 
ment and sale of their cosmetics or soap had the capacity or tendency to 
induce the beliefs alleged in the complaint, namely, that “each parcel is 
individually compounded in accordance with a specific prescription there- 
for”, it may well be that the use of said symbol has become so firmly asso- 
ciated in the minds of a substantial number of the public with physicians 
and their prescriptions that its use in connection with or reference to cos- 
metics and, perhaps, other products as well, may have the capacity and 
tendency to engender an erroneous belief of some sort concerning the rela- 
tionship of a physician to the product. 


Where a corporation and the individual who was its president and treasurer, 
engaged in the interstate sale and distribution of their “Ar-Ex’’ cosmetics 
and soap, including their “Cold Cream”, “Dry Skin” preparation, “Chap 
Cream”, “Deodorant Cream”, “Face Powder”, ‘“Indelible Lipstick’, “Special 
Formula (Non-Permanent) Lipstick”, “Creme Rouge”, “Compact Rouge’, 
“Skin Lotion’, “Cosmetic Hose”, and “Soap for Dry Skin”; in advertising 
their said products— 

(a) Falsely represented that they were free from all allergens and irritants; 

when in fact they contained ingredients which were kown to have caused 

allergic reactions, including skin irritations, in some people; 

Falsely represented that their “Cosmetic Hose” was virtually spot-proof, 

splash-proof and water-proof; and 

(c) Falsely and misleadingly represented that their “Special Formula Lipstick” 
had been recommended by Consumers Research, on the basis of a statement 
in the December 1940 issue of its Bulletin that “lipsticks of the non-perma- 
nent variety guaranteed by the distributor to be free from bromo-fluorescein 
compounds, are available from Ar-Ex Cosmetics, Ine. * * *”; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such representations were true, and 
into the purchase of substantial quantities of respondents’ said products by 
reason thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive practices in commerce. 


¢b 


— 


As respects the charge in the complaint that respondents’ use of the symbol 
“RX” had long been used on the heading on physicians’ prescriptions, and 
had become firmly associated in the minds of many persons with physicians 
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_ prescriptions and as referring to medical preparations: the complaint did 
not allege that the belief that respondents’ products were of a “medicinal” 
nature was erroneous, nor did the answer aver that they were of such a 
nature, but merely denied that such a belief was engendered ; and there was 
no issue of whether the products were within the somewhat indefinite 
category of products of a “medicinal” nature. 


As respects the allegation of the complaint that the use by respondents of the 
symbol “RX” constituted a misleading representation that “each parcel is 
individually compounded in accordance with a specific prescription there- 
for”, the Commission noted that cosmetics and soap are usual articles of 
merchandise, that respondents’ products are displayed in store windows and 
in the cosmetic sections of drug and department stores, where they are 
sold over the counter to anyone who wishes to buy, in the dress provided by 
respondents; that the mechanics of their purchase and sale is vastly differ- 
ent from that involved in the purchase and sale of a product prescribed by 
a physician, and that the dress of the products in question is far removed 
from that of a pharmacist-filled prescription ; 

The Commission was unable to find from the record that the use by respondents 
of the symbol “RX” in connection with the advertisement and sale of their 
cosmetics and soap had the aforesaid capacity or tendency; and, upon con- 
sideration of the record, including the arguments of counsel before the hear- 
ing examiner, was of the opinion that the complaint, insofar as it related 
to the use of said symbol by respondents as above set out, should be dis- 
missed without prejudice. 


Before Mr. W. W. Sheppard, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Theodore EF. Rein and Mr. Simon H, Alster, of Chicago, Il, for 
respondents. 
CoMPLaInT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Ar-Ex Cosmetics, 
Inc., a corporation and Julius B. Kahn, individually, and as an officer 
of said corporation, have violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Ar-Ex Cosmetics, Inc., is a corporation 
organized and existing under the laws of the State of Illinois with 
its offices and principal place of business located at 1036 West Van 
Buren Street, Chicago, Illinois. Respondent, Julius B. Kahn, is the 
President and Treasurer of the corporate respondent, Ar-Ex Cvs- 
metics, Inc., and formulates and directs the policies and practices of 
said corporate respondent. His address is 1036 West Van Buren 
Street, Chicago, Illinois. 
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Par. 2. Said respondents are now, and have been for some time 
last past, engaged in the sale and distribution of cosmetics, _— 
the brand and trade name of “Ar-Ex.” 

Said respondents cause their said products, when sold, to be trans- 
ported from their place of business in the city of Chicago, State of 
Illinois to purchasers located in various States of the United States 
other than the State of Illinois and in the District of Columbia. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said products, in commerce, among 
and between the various States of the United States, and in the 
District of Columbia. 

Par. 3. In the course of the conduct of their aforesaid business, 
respondents have disseminated, and are now disseminating and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said products by the United States mails and by 
various other means in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act; and respondents have also disseminated 
and are now disseminating, and have caused and are now causing the 
dissemination of, false advertisements concerning their said products 
by various means, for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of their said products in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by advertisements inserted in news- 
papers and periodicals, and by circular leaflets, pamphlets, and other 
advertising literature are the following: 

Ar-Ex Cosmetics Are Free From All Known Irritants and Allergens. 

AR-EX. A line of cosmetics that are really free from the known allergens 
and irritants. 

You have the assurance that irritants and allergens which may interfere with 
the clinical picture are eliminated. 

You will find this Formulary useful whenever you have occasion to prescribe 
allergen free cosmetics for patients who cannot use ordinary cosmetics. 

AR-EX Cosmetics are prescribed and recommended by physicians because 
they are free from all known irritants and allergens. 

The colors used in AR-EX ... Lipstick are certified in accordance with 
‘the new Drug and Cosmetic Law. We have gone a step farther than the regula- 


tions demand by eliminating from our list of colors those certified colors which 
we have found to be allergens. 


AR-EX SPECIAL FORMULA LIPSTICK is the only lipstick recommended 
by Consumers’ Research for women who complain of these conditions (cracked, 
sore, dry, chapped lips) and who cannot use indelible lipsticks. 

Ar-Hx Lipstick .. . The absence of any ingredient known to be harmful is 
assured by the Ar-Ex ideal of ethical cosmetic. 
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AR-EX DEODORANT has been clinically tested and does not irritate the 
most tender skin or harm the most delicate fabric ... It contains no Alum, 
Aluminum Chloride, or other irritants. 
| AR-EX DEODORANT CREAM is a safe, non-irritating cream ... It con- 
| tains no Alum, Aluminum Chloride, Aluminum Sulfate, Aluminum Acetate, Zine 
_ Sulphate, Formaldehyde, or Salicylic Acid, all of which are known to be ir- 
ritating. The active ingredient is Aluminum Sulfocarbolate in a neutral van- 
ishing cream base, has been tested and found to be non-irritating. 

We remind you again that AR-EX Deodorant is a greaseless cream contain- 
ing 20 percent aluminum phenolsulfonate, and hence may be tried by many 
patients who are sensitive to the ordinary commercial products containing one 
of the inorganic aluminum salts. 

As far as we know, there is no other deodorant on the market, except AR-EX 
Deodorant in which the active ingredient is only aluminum phenolsulfonate. 

AR-EX COSMETIC HOSE ... Is virtually water, spot and splash proof. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions and others of the same import but not specifically set out herein, 
respondents have represented and now represent that their cosmetic 
products are free from all known allergens and irritants; that all 
certified colors which have been found to be allergens have been 
eliminated from their lipsticks; that their Special Formula lipstick 
is the only lipstick recommended by Consumers’ Research for women 
who suffer from cracked, sore, dry and chapped lips and who for 
this reason cannot use indelible lipstick; that their Ar-Ex Deodorant 
contains no irritants and that their Cosmetic Hose product is virtually 
spot proof, splash proof and water proof. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respondents’ 
cosmetic products are not free from all known allergens and are not 
non-allergic. No substance can be said to be non-allergic to all per- 
sons. Respondents’ Indelible lipstick contains the certified color or 
dye known as tetrabromfluorescin which is known to produce lipstick 
dermatitis and other allergic manifestations. Consumers’ Research 
has not recommended respondents’ Special Formula in preference to 
all others for use by women who suffer from cracked, sore, dry or 
chapped lips but only suggested that this product was one which was 
suitable for use under such conditions. The principal active ingredi- 
ent in Ar-Ex Deodorant is aluminum phenolsulfonate (sulfocarbolate) 
which is known to be irritating to some skins. Respondents Ar-Ex 
Cosmetic Hose is not splash proof, spot proof or water proof or even 
“virtually” so, as represented by respondents. 

Par. 6. In connection with the advertising and sale of its products 
and as a brand or trade name therefor, respondents make use of the 
symbol “RX” accompanied by the symbol “Ar-Ex.” For many cen- 
turies the symbol “RX” has been used as the heading or superscrip- 
tion on physicians’ prescriptions and such symbol has become firmly 
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associated in the minds of many persons with physicians’ prescrip- 
tions and as referring to medical preparations. The use by the re- 
spondents of such symbols has the tendency and capacity to cause 
such persons to understand and believe that respondents’ products 
are in fact of a medicinal nature and that each parcel is indiivdually 
compounded in accordance with a specific prescription therefor. 

In truth and in fact, while some of said products may have been 
prescribed by doctors for individual persons, they are not individually 
compounded for any particular person or upon a doctor’s particular 
prescription but are manufactured in bulk and packaged from such 
bulk material. 

Par. 7. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations has had and now has 
the tendency and capacity to mislead a substantial portion of the pur- 
chasing public into the erroneous and the mistaken belief that such 
statements and representations are true, and as a result of such erro- 
neous and mistaken belief, to induce a substantial portion of the pur- 
chasing public to purchase substantial quantities of respondents’ 
products. 

Par. 8. The aforesaid acts and practices, as herein alleged, are all 
to the injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Revort, Finprnes as To THE Facrs, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 27, 1945, issued and 
thereafter caused to be served upon the respondents named in the 
caption hereof its complaint, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of said 
Act. After the service of said complaint and the filing by respondents 
of their answer thereto, testimony and other evidence in support of 
and in opposition to the complaint were introduced before a hearing 
examiner of the Commission theretofore duly designated by it, and 
said testimony and evidence were duly recorded and filed in the office 
of the Commission. Thereafter the proceeding regularly came on 
for final hearing before the Commission upon said complaint, the 
respondents’ answer thereto, the testimony and other evidence and a 
stipulation as to certain facts entered into by counsel and made a part 
of the record, the hearing examiner’s recommended decision and the 
exceptions thereto, briefs of counsel in support of and in opposition 
to the complaint and oral arguments of counsel; and the Commission, 
having entered its order disposing of the exceptions to the recom- 
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mended decision and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom; 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Ar-Ex Cosmetics, Inc., is a corporation 
organized and existing under the laws of the State of Illinois, with 
its offices and principal place of business located at 1036 West Van 
Buren Street, Chicago, Illinois. It was incorporated on August 9, 
1935. 

Respondent Julius B. Kahn is the president and treasurer of the 
corporate respondent, Ar-Ex Cosmetics, Inc., and formulates and 
directs the policies and practices of said corporate respondent. His 
address is 1036 West Van Buren Street, Chicago, Ilinois. 

Par. 2. Said respondents are now, and have been for some time last 
past, engaged in the sale and distribution of a line of cosmetics and 
a soap, under the brand and trade name of “Ar-Ex.” Among said 
products are Ar-Ex Cold Cream, Ar-Ex For Dry Skin, Ar-Ex Chap 
Cream, Ar-Ex Deodorant Cream, Ar-Ex Face Powder, Ar-Ex In- 
delible Lipstick, Ar-Ex Special Formula (Non-Permanent) Lipstick, 
Ar-Ex. Creme Rouge, Ar-Ex Compact Rouge, Ar-Ex Skin Lotion, 
Ar-Ex Talc, Ar-Ex Cosmetic Hose, all of which are cosmetics, and 
Ar-Ex Soap for Dry Skin. Many of the said cosmetics are made in 
two forms, one with perfume and one without. 

Said respondents cause their products, when sold, to be transported 
from their place of business in the city of Chicago, State of Illinois, 
to purchasers thereof located in various States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in their 
said products in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents, subsequent to March 21, 1938, disseminated and caused the 
dissemination of advertisements concerning their said products by the 
United States mails, and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, their purchase; and also disseminated and caused the dis- 
semination of advertisements concerning their said products by vari- 
ous means for the purpose of inducing, and which were likely to 
induce, directly or indirectly, the purchase of their said products in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Through the use of various statements contained in said 
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advertisements, respondents represented that their cosmetic products 
and soap were free from all allergens and irritants; that their Cos- 
metic Hose product was virtually spot-proof, splash-proof and water- 
proof, and that their Special Formula Lipstick was the only lipstick 
recommended by Consumers’ Research for women who suffer from 
cracked, sore, dry or chapped lips and who for this reason cannot use 
indelible lipstick. . 

Par. 4. The foregoing representations were false and misleading 
in material respects. In truth and in fact respondents’ cosmetics and 
soap contain both allergens and irritants. In compounding various 
of the products respondents use, among others, the following ingre- 
dients which are known to have caused_allergic reactions, including 
skin irritations, in some people: perfume, zinc oxide, castor oil, 
cholesterol, aluminum sulphocarbolate, depollenized beeswax, bees- 
wax, cocoa butter and zinc stearate. Respondents’ “Cosmetic Hose” 
is not splash-proof, spot-proof, water-proof or virtually so. 

Respondents’ representation that their “Special Formula Lipstick” 
has been recommended by Consumers’ Research was based upon a 
statement in the December 1940 issue of Consumers’ Research Bulle- 
tin that “Lipsticks of the ‘non-permanent’ variety guaranteed by the 
distributor to be free from bromofluorescein compounds, are available 
from Ar-Ex Cosmetics, Inc., 6 N. Michigan Avenue, Chicago.” It is 
obvious that this did not constitute a recommendation for respond- 
ents’ lipstick, and that the respondents’ representation to the contrary 
is false and misleading. 

Par. 5. The use by respondents of the foregoing statements and 
representations in the advertising of and in connection with the 
offering for sale, sale and distribution of their cosmetics and soap 
had the tendency and capacity to mislead a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were true, and into the purchase of 
substantial quantities of respondents’ said products by reason of such 
erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents as found hereinabove were 
all to the prejudice and injury of the public, and constituted unfair 
and deceptive practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

The complaint alleged that in connection with the advertising and 
sale of its products (which for the purpose of these findings is taken 
to include both cometics and soap) and as a brand therefor, respond: 
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| énts have used the symbol “RX” ; that for many centuries this smymbol 


/ has been used on the heading on physicians’ prescriptions and has 


| become firmly associated in the minds of many persons with physi- 
) cians’ prescriptions and as referring to medical preparations. It also 
| alleged that the use of this symbol has the capacity and tendency to 
} cause such persons to understand and believe that respondents’ 
products are in fact of a medicinal nature and that each parcel is 
individually compounded in accordance with a specific prescription 
therefor. 

The alleged belief that it was compounded in accordance with a 
“specific prescription” would of necessity involve a belief that the pre- 
scription was one written by a “specific” physician for a “specific” 
person. 

The complaint did not allege that the belief that the products were 
of a “medicinal” nature was erroneous. The answer does not aver 
that they were of a “medicinal” nature but memerly denies that the 
belief was engendered. There was no issue of whether the products 
were or were not within the samewhat indefinite category of products 
of a “medicinal” nature. 

The complaint alleged that the use by the respondents of the symbol 
“RX” constituted a representation that “each parcel is individually 
compounded in accordance with a specific prescription therefor” and 
that such representation is misleading because in truth “they are not 
individually compounded from any particular prescription .. .”. 

Cosmetics and soap are usual articles of merchandise. Respond- 
ents’ products are displayed in store windows and in the cosmetic sec- 
tions of drug and department stores where they are sold over the 
counter to anyone who wishes to buy, in the dress provided by respond- 
ents. The mechanics of their purchase and sale is vastly different 
from that involved in the purchase and sale of a product prescribed 
by a physician. The dress of the products in question is far removed 
from that of a pharmacist-filled prescription. 

The evidence indicates that the symbol “RX” is a very old one, 
being the equivalent of the Latin “Recipe” meaning “Take” in the 
imperative. It is and for along time has been in practically universal 
use by physicians as a part of their directions to pharmacists for the 
filling of their prescriptions. It is also used to an extent by phar- 
macists to indicate that their establishments compound physicians’ 
prescriptions. It may well be that the use of this symbol has become 
so firmly associated in the minds of a substantial number of the 
public with physicians and their prescriptions that its use in con- 
nection with or reference to cosmetics, and perhaps other products 
as well, may have the capacity and tendency to engender an erroneous 
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belief of some sort concerning the relationship of a physician to the 
product. 

The Commission is unable to find from this record, however, that 
the use by respondents of the symbol “RX” in connection with the 
advertising and sale of their cosmetics and soap had the capacity or 
tendency to induce the beliefs alleged in the complaint, i. e., that “each 
parcel is individually compounded in accordance with a specific pre- 
scription therefor.” 

The foregoing is not to be taken as an indication or holding by the 
Commission that the use of the symbol “RX” is not misleading or 
deceptive regardless of circumstances; it relates only to its lack of 
deceptiveness in the manner alleged in the complaint by which the 
Commission is bound. 

Upon consideration of the record, including the arguments of 
counsel before the hearing examiner, the Commission is of the opinion 
that the complaint, in so far as it relates to the use of the symbol “RX” 
by respondents in connection with the advertising and sale. of the cos- 
metics and soap should be dismissed without prejudice and the order 
to cease and desist this day issued accordingly thus provides. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the complaint introduced before a hearing examiner of the Com- 
mission theretofore duly designated by it, a stipulation as to certain 
facts entered into by counsel and made a part of the record, the hear- 
ing examiner’s recommended decision and certain exceptions thereto, 
briefs in support of and in opposition to the complaint and oral argu- 
ment of counsel, and the Commission having issued its order disposing 
of the exceptions to the recommended decision and having made its 
findings as to the facts and its conclusion that Ar-Ex Cosmetics, Inc., 
a corporation, and Julius B. Kahn, individually and as an officer of 
said corporation, have violated the provisions of the Federal Trade 
Commission Act: 

Its ordered, That the respondent Ar-Ex Cosmetics, Inc., a corpora- 
tion, and its officers, and the respondent Julius B. Kahn, individually 
and as an officer of said corporation, and said respondents’ agents, 
representative and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of the preparations heretofore designated Ar-Ex Cold Cream, 
Ar-Ex For Dry Skin, Ar-Ex Chap Cream, Ar-Ex Deodorant Cream, 
Ar-Ex Face Powder, Ar-Ex Indelible Lipstick, Ar-Ex Special For- 
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mula (Non-Permanent) Lipstick, Ar-Ex Creme Rouge, Ar-Ex Com- 
pact Rouge, Ar-Ex Skin Lotion, Ar-Ex Tale, or Ar-Ex Cosmetic Hose, 
or any other cosmetic product of composition substantially similar to 
any of the foregoing, or any cosmetic product which contains perfume, 
zine oxide, castor oil, cholesterol, aluminum sulphocarbolate, depol- 
lenized beeswax, beeswax, cocoa butter or zinc stearate, do forthwith 
cease and desist from: 

(1) Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That any such product is free from or does not contain any 
allergen or any irritant; 

(b) That the product heretofore designated “Ar-Ex Special For- 
mula (Non-Permanent) Lipstick,” or any other product of substan- 
tially similar composition produced by the respondents, has been 
recommended by Consumers’ Research}: 

(c) That any such product has been recommended by any person 
or organization, unless and until such recommendation has been made; 

(d) Using the word “proof,” or any other word or words of like 
meaning, to describe the resistance of “Ar-Ex Cosmetic Hose,” or any 
other cosmetic of substantially similar composition, to spots, water 
or splashes. 

(2) Disseminating or causing to be disseminated any advertise- 
ment, by any means, for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase of any of said 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, which advertisement contains any representation 
prohibited under paragraph (1) above. 

It is further ordered, That the respondent Ar-Ex Cosmetics, Inc., 
and its officers, and the respondent Julius B. Kahn, individually and 
as an Officer of said corporation, and said respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
the product heretofore designated “Ar-Ex Soap for Dry Skin,” or any 
other soap of substantially similar composition, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Representing directly or by implication that such soap is free from 
or does not contain any allergen or any irritant. 

It is further ordered, That the complaint herein in so far as it re- 
lates to respondents’ use of the symbol “RX” be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to take 
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such further or other action in the future with respect thereto as may 
be warranted by the then existing circumstances. ~~ - a 

It is further ordered, That the respondents Ar-Ex Cosmetics, Inc., 
and Julius B. Kahn shall, within sixty (60) days after service upon | 
them of this order, file with the Commission a report in writing set- — 
ting forth in detail the manner and form in which they have complied — 
with this order. bdaieabehg 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5829. Complaint, Dec. 1, 1950—Decision, Feb. 19, 1952 


By virtue of the established custom of imprinting and otherwise labeling or 
marking products of foreign origin and their containers with the name 
of their country of origin in legible English words, in a conspicuous place, 
a substantial portion of the buying and consuming public has come to rely, 
and now relies, upon such imprinting, labeling or marking, and is influenced 
thereby to distinguish and discriminate between competing products of 
foreign-made or imported mechanical pencils. 


When products composed in whole or in substantial part of imported articles, 
are offered for sale and sold in the channels of trade in commerce, they 
are purchased and accepted as and for, and taken to be, products wholly 
of domestic manufacture and origin unless they are imprinted, labeled, or 
marked in a manner which informs purchasers that the said products, or 
parts thereof, are of foreign origin. 


There is now and has been among the members of the buying and consuming 
public, including purchasers and users of mechanical pencils, in and through- 
out the United States, a substantial and subsisting preference for products 
which are wholly of domestic manufacture or origin, as distinguished from 
products of foreign manufacture or origin and from products which are 
in substantial part made of materials or parts of foreign manufacture or 
origin. 

Where a corporation and its president, engaged in the assembling of fountain 
pens and mechanical pencils and in the interstate sale and distribution 
thereof to jobbers and retailers for sale to the general public, purchasing 
mechanisms for their pencils imported from Japan in bulk in containers 
plainly stamped with the country of origin, which contained on the spiral 
end the words, “Made in Japan” in such small print as to require magnifica- 
tion to read; 

(a) Sold pencils which they assembled by press fitting said mechanisms into 
the pencil barrels so that the words “Made in Japan” were completely con- 
cealed, without disclosing otherwise on said pencils or on their containers, 
that any part of the product was of foreign origin; and 

(b) Affixed clips bearing the words “Windsor USA” to certain brands of their 
said pencils, usually shipped in sets with fountain pens in cartons plainly 
marked with respondent’s corporate name and the words “New York, N. Y.”; 

With tendency and capacity to mislead members of the consuming public into 
the erroneous belief that said pencils were wholly of domestic origin, and 
into the purchase thereof in reliance upon such belief ; and 

(ec) Furnished, on request of their jobbers and dealers, price tags or stickers 
ranging from $3.50 to $22.50 for use on said sets; 
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The facts being that said boxed sets, which included said pencils and one or 
more fountain pens sold as units, were sold by respondents at prices ranging 
from $2.80 to $5.00 per dozen, and, together with other articles, up to 
$12.00 per dozen ; 

With the effect of providing their distributors and dealers with a means or instru- 
mentality for grossly deceiving the buying public as to the usual and 
customary prices of said pen and pencil sets, and of inducing the purchase 
thereof in reliance upon such belief: 

Held, That said acts and practices were all to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Clyde M. Hadley, hearing examiner. 
Mr. Morton Nesmith and Mr. William L. Pencke for the Commission. 
Wolf & Burrell, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Windsor Pen Cor- 
poration, a corporation, and Morris Fink and Sady Fink, individually 
and as oflicers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and, it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru 1. Respondent Windsor Pen Corporation is a corpora- 
tion organized and doing business under the laws of the State of New 
York with its office and principal place of business at 352 Fourth Ave- 
nue, New York 10, New York. . 

Respondents Morris Fink and Sady Fink are President and Seere- 
tary-Treasurer, respectively, of said corporation with their office and 
principal place of business at the same address as corporate respond- 
ent. Said individuals formulate, direct and control the policies and 
practices of corporate respondent. 

Par. 2. The respondents are now and have been for several years 
last past engaged in the business, among other things, of assembling 
fountain pens and mechanical pencils, and selling and. distributing 
said products. 

Par. 3. The respondents cause said products when sold to be shipped 
from their place of business in the State of New York to jobbers and 
dealers located in various other States of the United States and in the 
District of Columbia. Said jobbers and retailers in turn sell said 
products to the general public. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
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products in commerce between and among the various States of the 
United States and in the District of Columbia. Their volume of busi- 
ness in such commerce is substantial. 

Par. 4. In the course and conduct of their business, respondents 
purchase mechanisms, actions or movements for their pencils which 
have been imported from Japan in bulk quantities. These mecha- 
nisms, actions or movements are received by them in packages, boxes 
or wrapping plainly stamped with the country of origin and with the 
words “Made in Japan” stamped on the spiral end of said mechanisms, 
actions, or movements. Respondents assemble mechanical pencils by 
press fitting these mechanisms, actions or movements into pencil bar- 
rels and by adding caps or erasers and pocket clips thereto. In this 
process of press fitting, the words “Made in Japan” appearing on the 
mechanisms, actions or movements are completely concealed. At no 
place on these pencils, or on the boxes in which they are packed, is 
the fact disclosed that any part thereof is of foreign origin. On the 
contrary, the clips which are affixed to these mechanical pencils are 
stamped or imprinted with the letters “U. S. A.” and said pen and 
pencil sets are shipped in cartons plainly marked “Windsor Pen 
Corporation, New York, N.Y.” 

The mechanical pencils are in some cases boxed in sets with one or 
more fountain pens and sold as units. These boxed sets are sold by 
respondents at prices ranging from $2.80 per dozen to $5.00 per 
dozen, and together with other articles, as high as $12.00 a dozen. 
Respondents furnish, on request of its jobbers or dealers, price tags 
or stickers of various denominations, such as $3.50, $6.50 $7.50, $10.00, 
$17.20, and $22.50. 

Par. 5. By virtue of the practice, heretofore and now established, 
of imprinting and otherwise labeling or marking products of foreign 
origin, and their containers, with the name of the country of their 
origin, in legible English words, in a conspicuous place, a substantial 
portion of the buying and consuming public has come to rely, and 
now relies, upon such imprinting, labeling or marking, and is in- 
fluenced thereby to distinguish and discriminate between competing 
products of foreign and domestic origin, including foreign-made or 
imported mechanical pencils. When products composed in whole 
or substantial part of imported articles are offered for sale and sold 
in the channels of trade in commerce throughout the United States 
and the District of Columbia, they are purchased and accepted as 
and for, and taken to be, products wholly of domestic manufacture 
and origin unless the same are imprinted, labeled, or marked in a 
manner which informs purchasers that the said products, or parts 
thereof, are of foreign origin. 
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At all times material to this complaint, there has been, and now is, 
among said members of the buying and consuming public, including 
purchasers and users of mechanical pencils, in and throughout the 
United States and in the District of Columbia, a substantial and sub- 
sisting preference for products which are wholly of domestic manu- 
facture or origin, as distinguished from products of foreign manu- 
facture or origin and from products which are in substantial part 
made of materials or parts of foreign manufacture or origin. 

Par. 6. The pen and pencil sets sold by respondents are rarely if 
ever sold to the purchasing public for $3.50, $6.50, $7.50, $10.00, 
$17.20, or $22.50. Respondents’ practice of supplying price tags or 
stickers in these various denominations which may be and are aflixed 
to boxes containing said sets provides a means and instrumentality 
by and through which dealers may and do grossly misrepresent the 
usual and customary prices of said sets. 

Par. 7. The practice of respondents as aforesaid in affixing metal 
pocket clips, upon which are imprinted the letters, “U. S. A.” to 
the mechanical pencils manufactured or assembled by them, which 
pencils contain Japanese mechanisms, actions or movements, has had 
and now has the tendency and capacity to mislead and deceive pur- 
chasers and members of the buying and consuming public into the 
false and erroneous belief that said mechanical pencils are wholly 
‘of domestic manufacture and origin and into the purchase thereof 
in reliance upon such erroneous belief. 

The further practice of respondents as aforesaid in offering for 
sale, selling, and distributing mechanical pencils, the mechanisms, 
actions, or movements of which are of foreign origin without any 
imprinting, labeling, or conspicuous marking on the pencils or on 
the individual cartons in which they are packed to indicate to pur- 
chasers that the mechanisms, actions or movements of said pencils 
are of Japanese origin, has had, and now has the tendency and capac- 
ity to mislead and deceive purchasers and members of the buying 
and consuming public into the false and erroneous belief that said 
mechanical pencils are wholly of domestic manufacture and origin 
and into the purchase thereof in reliance upon such erroneous belief. 

The further practice of respondents as aforesaid in supplying its 
customers with price tags, or stickers with amounts thereon greatly 
in excess and disproportionate to the customary or usual selling price 
for said articles, has the tendency and capacity to mislead and de- 
ceive purchasers into the erroneous and mistaken belief that the 
said fictitious prices are the customary and usual prices at which 
said articles are normally sold, ind induces a substantial amount of 
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the purchasing public to purchase said products as a result of such 
erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT 
OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 1, 1950, issued and sub- 
sequently served its complaint upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
Act. Hearings were held in this matter before a hearing examiner 
duly designated by the Commission. Respondents’ answer to the com- 
plaint was read into the record by their counsel at the initial hearing 
herein. At a subsequent hearing, counsel supporting the complaint 
and counsel for the respondents stipulated and agreed that a statement 
of facts thereupon read by them into the record might be taken as the 
facts in this proceeding and in lieu of evidence in support of the com- 
plaint and in opposition to the charges stated therein, and that such 
statement of facts might serve as the basis for findings as to the facts, 
conclusion and order disposing of the proceeding. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
examiner upon the complaint, the answer thereto, the stipulated facts, 
proposed findings and conclusions presented by counsel for respond- 
ents, and oral argument by counsel, and said hearing examiner filed 
his initial decision herein on July 12, 1951. 

Counsel for the respondents Windsor Pen Corporation and Morris 
Fink, on August 9, 1951, filed with the Commission an appeal from 
said initial decision. Thereafter, this proceeding having regularly 
come on for final hearing by the Commission upon said appeal, in- 
cluding the brief in support thereof, memorandum of authorities filed 
in opposition thereto and oral argument of counsel, the Commission 
issued its order denying said appeal. 

The Commission is of the opinion, however, that the order contained 
in the hearing examiner’s initial decision is ambiguous in certain 
respects. Phorefore! the Commission, being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom and order, the same to be in lieu of the initial decision of 
the hearing examiner. 
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Paracrapn 1. Respondent Windsor Pen Corporation is a New York 
corporation with its office and principal place of business at 352 
Fourth Avenue, New York 10, New York. Respondent Morris Fink 
is the president of said corporation with his office and principal place 
of business at the same address as corporate respondent. Said indi- 
vidual respondent Morris Fink formulates, directs and controls the 
policies and practices of corporate respondent. 

The allegations of the complaint as to respondent Sady Fink are 
not supported by the evidence of record, and, therefore, she is not 
included in the term “respondents” as used hereinafter. 

Par, 2. The respondents are now and have been for several years 
last past engaged in the business, among other things, of assembling 
fountain pens and mechanical acts and selling and distributing 
said products, in commerce between and among ne various States 
of the United States, to jobbers and retailers who in turn sell said 
products to the general public. Their volume of business in such com- 
merce is substantial. 

Par. 3. In the course and conduct of their business, respondents 
have purchased mechanisms, actions or movements for their pencils 
which have been imported from Japan in bulk quantity. These mech- 
anisms, actions or movements were received by the respondents in 
packages, boxes or wrappings plainly stamped with the country of 
origin, namely, Japan. When received by the respondents, said mech- 
anisms, actions or movements, on the spiral end thereof, are imprinted 
with the words “Made in Japan” in such small print as to require 
magnification to read legibly. 

Par. 4. Respondents assemble mechanical pencils by press fitting 
these mechanisms, actions or movements into the pencil barrels so 
that in the process of such press fitting the words “Made in Japan,” 
as described aforesaid, are completely concealed. At no place on these 
pencils, except as aforesaid, nor on the boxes in which they are packed 
for shipment to jobbers or retailers, is the fact disclosed that any 
part of such pencils is of foreign origin. Respondents have further- 
more affixed clips to certain pani of their mechanical pencils, con- 
taining Japanese mechanisms, on which were stamped or imprinted 
the words “Windsor USA”; ot pencils being then usually shipped 
in sets with fountain pens in cartons plainly miaeied “Windsor Pen 
Corporation, New York, N. Y.”. The use of said inscription “Windsor 
USA” was digcontigned by raspendens as of January 1, 1951, since 
which date such imprint has been the single word a Windsor i: 
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Par. 5. By virtue of the established custom of imprinting and 
otherwise labeling or marking products of foreign origin, and their 
containers, with the name of their country of origin in legible English 
words, in a conspicuous place, a substantial portion of the buying 
and consuming public has come to rely, and now relies, upon such 
imprinting, labeling or marking, and is influenced thereby to distin- 
guish and discriminate between competing products of foreign and 
domestic origin, including foreign-made or imported mechanical 
pencils. When products composed in whele or in substantial part 
of imported articles are offered for sale and sold in the channels of 
trade in commerce throughout the United States and in the District 
of Columbia, they are purchased and accepted as and for, and taken 
to be, products wholly of domestic manufacture and origin unless the 
same are imprinted, labeled, or marked in a manner which informs 
purchasers that the said products, or parts thereof, are of foreign 
origin. 

There is now and has been among the members of the buying and 
consuming public, including purchasers and users of mechanical 
pencils, in and throughout the United States and in the District of 
Columbia, a substantial and subsisting preference for products which 
are wholly of domestic manufacture or origin, as distinguished from 
products of foreign manufacture or origin and from products which 
are in substantial part made of materials or parts of foreign manu- 
facture or origin. 

Par. 6. The aforesaid mechanical pencils have in some cases been 
boxed in sets with one or more fountain pens and sold as units. These 
boxed sets are sold by the respondents at prices ranging from $2.80 
to $5.00 per dozen, and together with other articles, as high as $12.00 
per dozen. Respondents have furnished on request of their jobbers 
and dealers price tags or stickers, to be used on said sets, of various 
denominations—$3.50, $6.50, $7.50, $10.00, $17.20 and $22.50, which 
are greatly in excess of and disproportionate to the customary or 
usual selling prices for said articles. Said pen and pencil sets have 
rarely if ever sold to the purchasing public for the prices indicated 
by the labels thus supplied. This practice was discontinued by the 
respondents on February 1, 1951, and since then no price tags or 
stickers of any denomination have been furnished by them to their 
jobbers and dealers. 

Par. 7. Such practice of respondents in offering for sale, selling, 
and distributing mechanical pencils, the mechanisms, actions or move- 
ments of which are of foreign origin, without imprint, label or con- 
spicuous mark on the pencils, or on the individual cartons in which 
they are packed, to indicate to purchasers that said mechanisms, ac- 
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tions or movements are of Japanese origin, has had and now has the 
tendency and capacity to mislead and deceive members of the buying 
and consuming public into the false and erroneous belief that the 
same are wholly of domestic manufacture and origin, and into the 
purchase thereof in reliance upon such erroneous belief. 

The practice of respondents in affixing metal pocket clips, imprinted 
with the letters “USA,” to said mechanical pencils, so equipped with 
Japanese mechanisms, actions or movements, has had the tendency 
and capacity to mislead and deceive members of the buying and con- 
suming public into the false and erroneous belief that the said pencils 
are wholly of domestic manufacture and origin, and into the purchase 
thereof in reliance upon such erroneous belief. 

Respondents’ further practice of supplying their distributors and 
dealers with price tags or stickers containing highly exaggerated, dis- 
proportionate and fictitious figures has provided said dealers with a 
means or instrumentality for grossly deceiving the buying public as 
to the usual and customary prices of said pen and pencil sets, and to 
induce the purchase thereof in reliance upon such misrepresentation. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Windsor Pen Corporation, a corpora- 
tion, and its officers, and respondent Morris Fink, individually and as 
an officer thereof, and their respective agents, representatives and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale and distribution of mechanical 
pencils or fountain pens in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale or selling mechanical pencils, the mechanisms, 
actions or movements of which are of foreign origin, without affirma- 
tively and clearly disclosing on or in immediate connection with said 
pencils, the country of origin of such mechanisms, actions or move- 
ments. 

2, Representing, directly or by implication, that mechanical pencils 
containing mechanisms, actions or movements of foreign origin, are 
wholly of domestic origin. 
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3. Supplying customers or purchasers of fountain pens or mechani- 
cal pencils with price tags or stickers therefor bearing amounts which 
are in excess of the prices at which such articles are usually or cus- 
tomarily sold to the purchasing public; or otherwise representing that 
such articles are sold for amounts in excess of their usual and cus- 
tomary selling prices to the purchasing public. 

It is further ordered, That the complaint be, and the same hereby is, 
dismissed as to the respondent Sady Fink. 

It is further ordered, That respondents Windsor Pen Corporation 
and Morris Fink shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with 
this order. 

Commissioner Mason not participating. 
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EUGENE F. AGEE TRADING AS COMMERCIAL EXTEN- 
SION SCHOOL OF COMMERCE 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5904. Complaint, July 9, 1951—Decision, Feb. 19, 1952 


Where an individual engaged in the competitive operation of a business school 
and in the sale of residence and correspondence courses of study through 
sales agents who called upon prospective purchasers, and whom he supplied 
with copies of “A Directory of Private Business Schools in the United 
States’, published by the “National Association and Council of Business 
Schools”, which purported to be a handbook for vocational advisors and 
guidance officers throughout the United States, was distributed to members 
of the association and other interested parties, and included a “Directory 
of Approved Schools”, names of some of which, in the 1949 and 1950 editions, 
were followed by an asterisk with footnote reference reading “Temporary 
approval to December 31, 1949” or ‘1950”— 

Represented in a substantial number of instances to prospective students 

through his said sales agents that ‘such temporary approval” was due to 

one or more of the facts (1) that the quality of the work done was not up 
to standard or was inferior to other approved schools; (2) that such schools 
would lose accreditation unless there was a complete change in the faculty 
by a given date; (8) that prospective employers refused to employ any 
graduate from any school whose rating was unfavorable as indicated by such 
asterisk, and that students attending competitive schools thus designated 
might impair their chances of employment; and (4) that the standing of 
such schools was questionable and that their officers had been involved in 

“crooked” or “shady” deals; 

The facts being that the schools thus designated were regarded by the associa- 
tion as having failed to compute correctly the annual dues payable to it; 
and the so-called temporary approval had no relation whatever to their 
reputation, financial standing, accreditation, quality of work or the repu- 
tation of their faculty; 

(b) Falsely represented that said “Directory of Private Business Schools” was 
an official publication of the United States Government; 

(c) Falsely represented that certain named high school principals recommended 

said school to their graduates; and 

(d) Represented that the character or nature of the student body of a certain 
competing school was undesirable in several respects; 

The facts being that while some competitive schools did admit to their classes 
students of all races and ages, such fact did not render them undesirable; 
and 

(e) Falsely represented that competing schools were undesirable choices for 
the reason that they might soon have to close down due to frequent changes 
in ownership and to financial difficulties; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to respondent’s school and its competitors, 
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and to cause purchase of respondent’s courses as a result; whereby sub- 
stantial trade was unfairly diverted to said individual from his competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of respondent’s competitors, and consti- 
tuted unfair methods of competition and unfair and deceptive acts and 
practices in commerce. 


While the complaint also charged that respondent’s sales agents falsely repre- 
sented that prospects must enroll immediately and make a deposit in order 
to be assured of membership in the starting class, or wait at least a year; 
and that students enrolling for a preliminary course in business English 
prior to attending residence school and graduation from high school could 
complete the standard business course in less time and at less expense than 
at competing schools: such additional charges were not sustained by the 
record, which also indicated that respondent had sought in good faith to 
prevent the aforesaid disparagement by his agents and other misleading 
representations—which were made without the knowledge or consent of him 
or his administrative staff—and that he had given assurances that in the 
future he and his said staff would continue to instruct all agents to avoid 
erroneous and misleading representations. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Frost, Peasinger & Myers, of Omaha, Nebr., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Eugene F. Agee, 
trading as The Commercial Extension School of Commerce, herein- 
after referred to as respondent, has violated the provisions of the 
said Act and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Eugene F. Agee is an individual trading 
and doing business as Commercial Extension School of Commerce, 
hereinafter also referred to as the school, with his office and principal 
place of business located at 1514 Howard Street in the city of Omaha 
and State of Nebraska. 

Said respondent is now and has been for more than two years last 
past engaged in the operation of a business school and the sale of 
courses of study and instruction in business subjects which said 
courses are pursued in residence and also by correspondence through 
the medium of the United States mails. Said respondent causes said 
courses to be transported from his said place of business in the State 
of Nebraska into and through States of the United States other than 
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Nebraska to purchasers thereof located in such other States. There 
has been at all times mentioned herein a course of trade in said courses 
of instruction so sold and distributed by said respondent in commerce 
between and among the various States of the United States and said 
course of trade has been and is substantial. 

Par. 2. During the time above mentioned, other individuals, firms 
and corporations in various States in the United States have been and 
are engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study and 
instruction in commercial subjects which are pursued in residence 
and by correspondence. Said respondent has been, during the time 
aforesaid, in substantial competition in commerce between and among 
the various States of the United States, in the sale of his said courses 
of study and instruction with such other individuals, firms and cor- 
porations. 

Par. 3. In the course and conduct of his business as aforesaid, 
respondent, Eugene F. Agee, employs sales agents or representatives 
who call upon prospective purchasers of said courses of study for the 
purpose of soliciting enrollments and selling said courses. Respond- 
ent Agee has furnished and now furnishes said sales agents with 
copies of a “Directory of Private Business Schools in the United 
States,” which directory is published by the National Association and 
Council of Business Schools, located in the city of Washington, D. C., 
and distributed to members of said association and other interested 
parties, and also purports to be a handbook for vocational advisors 
and guidance officers throughout the United States. 

Part II of said Directory of Private Business Schools consists of 
a “Directory of Approved Schools” containing the names, addresses, 
administrative heads, year of founding, student capacity and approved 
courses of all member schools of said Association. The names of a 
certain number of schools in said directory are preceded by an asterisk, 
and at the bottom of each page appears the statement “*Temporary 
approval to December 31, 1950.” 

By causing said directory to be exhibited and through oral state- 
ments made by said sales agents, said respondent represented directly 
and by implication, to prospective students and purchasers of said 
courses of study: 

1. That competitive schools listed in said Directory bearing an 
asterisk are approved only temporarily for one or more of the follow- 
ing reasons: the quality of the work done is not up to standard or is 
inferior to other approved schools; such schools would lose accredit- 
ment unless there were a complete change in the faculty by a given 
date; prospective employers refuse to employ any graduates from any 
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school whose rating was unfavorable as indicated by said asterisk, and 
students attending competitive schools so designated may impair their 
chances of employment; the standing of said schools is questionable 
and their officers were involved in “crooked” or “shady” deals. 

2. That said Directory of Private Business Schools is an official 
publication of the United States Government. 

3. That certain named high school principals recommend respond- 
ent’s school to their graduates. 

4. That prospects must enroll immediately and make a deposit on 
the tuition fees in order to be assured of membership in the starting 
class; or that failure to enroll immediately might prevent enrollment 
for at least one year. 

5. That students enrolling for a preliminary correspondence course 
in Business English in respondent’s school prior to attending residence 
school and prior to graduation from high school can complete the 
standard business courses in less time and at less expense than at com- 
peting schools. 

6. That a certain competing school is undesirable for inexperienced 
young girls from rural communities because of the large number of 
old men, negroes, and veterans among its student body. 

7. That competing schools are undesirable choices for the reason 
that they may soon have to close down due to frequent change in own- 
ership and financial difficulties. 

Par. 4. All of said practices, statements, representations and impli- 
cations are false, deceptive and misleading. In truth and in fact, the 
asterisk placed against the names of certain schools in said Directory 
solely denotes temporary approval of schools which are claimed by 
said Association to have failed properly to compute the annual dues 
payable to said Association. The use of said asterisk had no relation 
whatever to the reputation, financial standing, accreditation, quality 
of work or standing of competitive schools or the reputation of their 
faculties and the use of said Directory and the statements made by 
salesmen in connection therewith unfairly disparage the competitive 
schools designated by the asterisk. 

Said Directory is not a publication by the United States Govern- 
ment or any agency thereof. The high school principals named by 
respondent’s salesmen do not recommend his school to their graduates. 

Par. 5. Prospective students do not need to enroll immediately upon 
being solicited by respondent’s salesmen in order to be assured of 
membership in the class being then formed; nor will they be prevented 
from enrolling at a later date if they do not enroll at the time of the 
salesman’s visit. Enrollment in respondent’s school for the so-called 
Business English course prior to graduation from high school does 
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not result in completing said respondent’s standard course in less time 
and at less expense than at competing schools. On the contrary, such 
enrollment is detrimental to high school students whose regular school 
work requires all their time and attention prior to graduation; more- 
over, such preliminary course in Business English is substantially a 
duplication of the work already done by said students in high school. 

While it is true that there are small numbers of negroes and veterans 
among the student body of a certain competing school, this fact does 
not make attendance at such school undesirable for young girls. 
Competitive schools do not have to close down because of financial 
difficulties or frequent change in ownership, nor will said competitive 
schools lose accreditation unless they change their faculties or improve 
their standard. Employers do not refuse to employ graduates from 
competitive schools because of any alleged unfavorable rating of said 
schools in said Directory; and students attending said competitive 
schools do not impair their future chances of employment. 

Par. 6. The aforesaid practices and use of the statements and repre- 
sentations aforesaid have had and now have the tendency and capacity 
to and do confuse, mislead, and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce them to purchase respondent’s courses of 
study and instruction in said commerce on account thereof. As a re- 
sult, substantial trade in commerce has been unfairly diverted to 
respondent from his competitors and substantial injury has been and 
is being done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act, 


Decision oF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated February 19, 1952, 
the initial decision in the instant matter of Hearing Examiner Wil- 
liam L. Pack, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 9, 1951, issued and subse- 
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quently served its complaint in this proceeding upon the respondent, 
Eugene F. Agee, an individual trading as Commercial Extension 
School of Commerce, charging him with the use of unfair methods 
of competition and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of that Act. After the filing 
by respondent of his answer to the complaint, a hearing was held 
before the above named hearing examiner, theretofore duly designated 
by the Commission, at which a stipulation of facts was entered into 
by counsel supporting the complaint and counsel for respondent and 
incorporated in the record, which was duly filed in the office of the 
Commission. Counsel also agreed upon and recommended to the hear- 
ing examiner a form of order disposing of the proceeding. There- 
after, the proceeding regularly came on for final consideration by 
the hearing examiner upon the complaint, answer, stipulation (ap- 
proved by the hearing examiner), and recommended order (counsel 
having elected not to submit proposed findings and conclusions for 
consideration by the hearing examiner or to argue the matter orally), 
and the hearing examiner, having duly considered the matter, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS: 


Paracrapy 1. The respondent, Eugene F. Agee, is an individual 
doing business under the name Commercial Extension School of Com- 
merce, with his office and principal place of business located at 1514 
Howard Street, Omaha, Nebraska. Respondent is now, and for a 
number of years last past has been, engaged in the operation of a 
business school and in the sale of courses of study and instruction in 
business subjects, which courses are pursued both in residence and 
by correspondence through the medium of the United States mails. 

Par. 2. Respondent causes and has caused his courses of study and 
instruction, when sold, to be transported from his place of business 
in the State of Nebraska to purchasers located in various other States 
of the United States. Respondent maintains and has maintained a 
course of trade in his courses in commerce between and among various 
States of the United States. 

Par. 8. In the sale of his courses of study and instruction respond- 
ent is and has been in substantial competition with other individuals 
and with firms and corporations engaged in the sale and distribution, 
in commerce between and among the various States of the United 
States, of courses of study and instruction in commercial subjects. 

Par. 4. In the course and conduct of his business, respondent em- 
ploys sales agents or representatives to call upon prospective pur- 
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chasers of his courses of study for the purpose of soliciting enrollments 
and selling such courses. These sales agents are supplied by respond- 
ent with copies of a “Directory of Private Business Schools in the 
United States” which is published by an organization known as 
the National Association and Council of Business Schools, and pur- 
ports to be a handbook for vocational advisers and guidance officers 
throughout the United States. The book is distributed to members 
of the association and other interested parties. Included in the book 
is a “Directory of Approved Schools” which contains the names, 
addresses, administrative heads, the year of founding, student ca- 
pacity, and approved courses of all schools which are members of 
the association. In the 1949 and 1950 editions of the book, the names 
of certain schools were preceded by an asterisk, and in such instances 
there appeared at the bottom of the page, following an asterisk, the 
statement “Temporary approval to December 31, 1949” or “1950.” 
The asterisks and statements were omitted from the 1951 edition of 
the directory. 

In a substantial number of instances the following representations 
have been made by respondent’s sales agents to prospective students: 

(a) That the approval of competitive schools designated in the 
directory by an asterisk is limited to temporary approval only for 
one or more of the following reasons: The quality of the work done 
by the school is not up to standard or is inferior to other approved 
schools; such schools would lose accreditation unless there were a com- 
plete change in the faculty by a given date; prospective employers 
refuse to employ any graduate from any school whose rating is un- 
favorable as indicated by such asterisk, and students attending 
competitive schools so designated may impair their chances of em- 
ployment; the standing of such schools is questionable and their 
officers have been involved in “crooked” or “shady” deals. 

(b) That such Directory of Private Business Schools is an official 
publication of the United States Government. 

(c) That certain named high school principals recommend respond- 
ent’s school to their graduates. 

(d) That the character or nature of the student body of a certain 
competing school was undesirable in several respects. 

(e) That competing schools are undesirable choices for the reason 
that they may soon have to close down due to frequent changes in 
ownership and to financial difficulties. 

Par. 5. These representations were unwarranted and misleading. 
The use in the directory of the asterisk and statement in question 
denotes only that the schools so designated have received temporary 
rather than final approval for the reason that such schools were re- 
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garded by the association as having failed to compute correctly the 
annual dues payable to the association. The so-called temporary ap- 
proval has no relation whatever to the reputation, financial standing, 
accreditation, quality of work, or standing of competitive schools 
or the reputation of the faculty of such schools. The directory is not 
a publication of the United States Government or any agency thereof. 
Some of the high school principals named: by respondent’s agents 
had not in fact recommended respondent’s school to their graduates, 
While some competitive schools admit to their classes members of 
all races and ages, such fact does not render such schools undesirable, 
It was not a fact that certain competitive schools referred to by 
respondent’s agents would be compelled to discontinue operations 
because of financial difficulties or frequent changes in ownership, or 
that such schools would lose accreditation unless they changed their 
faculties and standards. Employers do not refuse to employ gradu- 
ates from competitive schools because of any alleged unfavorable 
rating of such schools in the directory, and students attending such 
competitive schools do not thereby impair their future chances of 
employment. 

Par. 6. The record indicates that respondent has sought in good 
faith to prevent disparagement of competitive schools by his sales 
agents, as well as other representations which are misleading and 
without proper factual basis, and that the misrepresentations referred 
to above were made without the knowledge or consent of respondent 
or his administrative staff. The record also contains assurances by 
respondent that in the future he and his administrative staff will 
continue to instruct all sales agents to avoid erroneous and misleading 
representations. . 

Par. 7. While the complaint contained certain charges in addition 
to those referred to above, such additional charges are not sustained 
by the record. 

Par. 8. The acts and practices of respondent as set forth in Para- 
graphs Four and Five have the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public with re- 
spect to respondent’s school and its competitors, and to cause such 
portion of the public to purchase respondent’s courses of study and 
instruction as a result of the erroneous and mistaken belief so en- 
gendered. In consequence, substantial trade has been unfairly diverted 
to respondent from his competitors. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public and of respondent’s competitors, and 
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constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Eugene F. Agee, individually 
and trading as Commercial Extension School of Commerce or 
under any other name, and his agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s 
courses of study and instruction, do forthwith cease and desist from: 

1. Disparaging competitive schools by representing that such tem- 
porary or qualified approval as may be accorded to particular schools 
by any commercial school directory for reasons having no relation to 
the reputation or financial standing of such schools or their officers, or 
to the quality of their courses or to their accreditation, connotes that 
such schools or the courses offered by them do not conform to stand- 
ards of approved schools or are inferior thereto; or by representing 
that employers refuse to employ graduates of such schools or that 
chances for employment of students attending competitive schools 
are otherwise impaired, or that competitive schools or their officers 
are of bad repute or engaged in dishonorable financial conduct, unless 
such is the fact. 

2. Making any disparaging representations concerning the courses 
offered by competitors or with respect to the ethical, financial and 
educational reputation or standing of competitive schools or their 
officers, unless such representations are in fact true and correct. 

3. Representing that the publication known as the Directory of 
Private Business Schools or any other directories published by com- 
mercial or trade organizations are official publications of the United 
States Government or any agency thereof. 

4. Representing that any principals or officers of public schools or 
educational institutions recommend respondent’s school or courses of 
study and instruction to their students or graduates, unless such is the 
fact. 

5. Advertising in any manner to the character or nature of the 
student body of any competing school, inconsistent with the facts. 

6. Representing that competing schools may close due to frequent 
changes in ownership or to financial difficulties, unless such is the 
fact. 
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It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required 
by said declaratory decision and order of February 19, 1952]. 
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In THE MatTTer OF 


DAVID’S SPECIALTY SHOPS, INC. AND DAVID, HARRY 
AND OSCAR ISRAEL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5852. Complaint, Feb. 21, 1951—Decision, Feb. 27, 1952 


Where a corporate chain organization with several retail outlets in New York and 
Ohio, and its three officers— 

(a) Misbranded certain wool products in violation of the Wool Products Label- 
ing Act through labeling them as “100% wool,” when they contained in 
fact substantial quantities of rayon fiber ; : 

(b) Misbranded said products in that the constituent fibers and the percentages 
thereof were not shown on the tags or labels thereon as required by said 
Act and Rules and Regulations promulgated thereunder ; 

(c) Misbranded certain of said products in that the legal name of the manu- 
facturer or other person authorized by the Act to affix stamps, etc. thereto 
or, in lieu thereof, a registered identification number, was not shown on 
the attached labels; 

(d) Misbranded certain of said products in that constituent fibers of their inter- 
linings were not separately set forth upon the attached labels, as required 
by said Rules, ete. ; 

(e) Misbranded certain of said products within the intent and meaning of said 
Act and Rule 12, in that skirts and coats sold in combination, were not 
labeled separately with their constituent fibers and the precentages thereof ; 

(f) Misbranded certain of said products in that attached stamps, tags, ete. 
named fibers not present therein; and 

After the delivery of certain wool products to them and shipment thereof to 
their retail stores in Ohio, and before offer and sale to the public; and with 
intent to violate the provisions of said Act— 

(g) Caused and participated in the removal, and in other cases, in the mutila- 
tion, of some of the required stamps, tags, etc. affixed to certain wool prod- 
ucts when received by them at their place of business ; 

With the result that said wool products, when offered for sale and sold by them 
to the public at their places of business, did not bear the information re- 
quired by said Act and Rules and Regulations: 

Held, That such acts, practices and methods, under the circumstances set forth, 
were in violation of the Wool Products Labeling Act of 1939, and the Rules 
and Regulations promulgated thereunder, and constituted unfair and de- 
ceptive acts and practices in commerce. 


In said proceeding in which respondents filed a substitute answer admitting 
all of the material allegations of fact set forth in the complaint and waiv- 
ing all intervening procedure and further hearing as to said facts; and in 
which the hearing examiner filed his initial decision, and counsel support- 
ing the complaint seasonably filed an appeal and supporting brief and the 
Commission granted said appeal: 


DAVID’S SPECIALTY SHOPS, INC. ET AL. 831 


830 Complaint 


The Commission was of the opinion that the order to cease and desist contained 
in the initial decision was deficient in certain respects, in that (1) it did not 
prohibit respondents from removing or mutilating labels or other means of 
identification with intent to violate the provisions of the Wool Products 
Labelfng Act of 1939, and (2) it did not prohibit respondents from mis- 
representing on such labels the character or amount of the constituent fibers 
contained in the wool products; it appearing that the complaint alleged and 
respondents’ answer admitted that respondents had engaged in both of the 
foregoing illegal practices; and in lieu of said initial decision made its find- 
ings, etc. as below set forth. 


Before Mr. Clyde M. Hadley, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Newman & Bisco, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that David’s Specialty Shops, Inc., a corpora- 
tion, and David Israel, Harry Israel, and Oscar Israel, individually 
and as officers of said corporation, have violated the provisions of 
said Acts and the Rules and Regulations promulgated under the Wool 
Products Labeling Act of 19389, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParaGrapu 1. Respondent, David’s Specialty Shops, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal place of 
business located at 225 West 34th Street, New York, New York. Cor- 
porate respondent is a retail store chain organization with several 
retail outlets located in the States of New York and Ohio. 

Respondents, David Israel, Harry Israel, and Oscar Israel are presi- 
dent, treasurer, and secretary, respectively, of corporate respondent 
and in such capacities they formulate and execute its policies and 
practices. Their business address is the same as that of corporate 
respondent. 

Par. 2. Subsequent to July 15, 1941, respondents have introduced 
into commerce, and offered for sale, sold and distributed in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of the said act and the Rules and Regulations 
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promulgated thereunder in that they were falsely and deceptively 
labeled as “100% wool,” whereas in truth and in fact said products did 
not contain 100% wool but contained substantial quantities of rayon 
fiber. The said wool products so labeled were further misbranded 
in that their constituent fibers and the percentages thereof were not 
shown on the tags or labels thereon as required by said Act, in the 
manner and form as required by the said Rules and Regulations. 

Certain of the wool products were misbranded in that the legal 
name of the manufacturer thereof or of a person required or author- 
ized by said Act to affix stamps, tags or labels or other means of 
identification thereto, was not shown on the labels attached to its 
products as required by said Act and in the manner and form required 
by said Rules and Regulations, nor was there so shown as and for 
such name thereof a registered identification number as permitted 
by said Rules and Regulations. 

Certain of said wool products were misbranded in that the con- 
stituent fibers of their interlinings and the percentages thereof were 
not separately set forth in the manner and form required by said 
Rules and Regulations, upon the tags or labels attached thereto. 

Par. 4. Certain wool products when received by respondents at their 
place of business had affixed thereto stamps, tags, labels or other 
means of identification purporting to contain the information required 
by the Wool Products Labeling Act of 1939. After said wool products 
were delivered to the respondent and shipped to their retail stores 
located in Ohio, and before they were offered for sale or sold by 
respondents to the public, said respondents caused and participated 
in the removal of some and the mutilation of others of the said stamps, 
tags, labels and other means of identification with intent to violate 
the provisions of the Wool Products Labeling Act of 1989. As a 
result of respondents’ said acts and practices in removing and mutilat- 
ing said stamps, tags, labels and other means of identification affixed 
to said wool products, said wool products when offered for sale and 
sold by respondents to the public at their places of business did not 
have affixed thereto stamps, tags, labels or other means of identifica- 
tion containing the information required by said Act and the Rules 
and Regulations. 

Certain of said wool products were misbranded within the intent 
and meaning of the said Act and Rule 12 of the Rules and Regulations 
promulgated thereunder in that the merchandise contained two pieces, 
namely, skirts and coats, sold in combination which pieces were not 
labeled separately with the constituent fibers and the percentage 
thereof contained in said garments. 
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Certain of said wool products were misbranded in that the stamps, 
tags, labels or other marks of identification attached thereon named. 
fibers not present in said garments. 

Par. 5. The aforesaid acts and practices and methods of respondents 
as alleged were and are in violation of Sections 8, 4 and 5 of the 
Wool Products Labeling Act of 1939, Rules 2, 3, 12 (a), 18, 24 and 
25 of the Rules and Regulations promulgated thereunder and con- 
stitute unfair and deceptive practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND OrDER TO Fite Report or CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in the Commission by said Acts, the Federal Trade 
Commission on February 21, 1951, issued and subsequently served 
upon the respondents named in the caption hereof its complaint in 
this proceeding, charging said respondents with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Acts. On March 23, 1951, respondents filed their answer to 
said complaint. On April 17, 1951, upon motion granted by a hear- 
ing examiner of the Commission, theretofore duly designated by it, 
respondents withdrew said original answer and filed in lieu thereof 
a substitute answer admitting all of the material allegations of fact 
set forth in said complaint, and waiving all intervening procedure 
and further hearing as to said facts. Thereafter, on May 8, 1951, said 
hearing examiner filed his initial decision. 

Within the time permitted by the Commission’s rules of practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision. Thereafter, this proceeding regularly 
came on for final hearing by the Commission upon this appeal and 
the brief in support thereof, and the Commission issued its order 
granting said appeal. 

The Commission is of the opinion that the order to cease and desist 
contained in the initial decision is deficient in certain respects, includ- 
ing (1) the order does not prohibit respondents from removing or 
mutilating labels or other means of identification with intent to vio- 
late the provisions of the Wool Products Labeling Act of 1939, and 
(2) the order does not prohibit respondents from misrepresenting 
on such labels the character or amount of the constituent fibers con- 
tained in the wool products. The complaint alleges and respondents’ 
answer admits that respondents have engaged in both of these illegal 
practices. Therefore, the Commission, being now fully advised in 
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the premises, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision 
of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, David’s Specialty Shops, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal place of 
business located at 225 West 34th Street, New York, New York. 
Corporate respondent is a retail store chain organization with several 
retail outlets located in the States of New York and Ohio. 

Respondents, David Israel, Harry Israel, and Oscar Israel are 
president, treasurer, and secretary, respectively, of corporate respond- 
ent and in such capacities they formulate and execute its policies and 
practices. Their business address is the same as that of corporate 
respondent. 

Par. 2. Subsequent to July 15, 1941, respondents have introduced 
into commerce, and offered for sale, sold and distributed in com- 
merce, as “commerce” is defined in the Wool Products Labeling Act 
of 1989, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within 
the intent and meaning of said Act and the Rules and Regulations 
promulgated thereunder in that they were falsely and deceptively 
labeled as “100% wool,” whereas in truth and in fact said products 
did not contain 100% wool but contained substantial quantities of 
rayon fiber. The said wool products so labeled were further mis- 
branded in that their constituent fibers and the percentages thereof 
were not shown on the tags or labels thereon as required by said Act, 
in the manner and form as required by the said Rules and Regulations. 

Certain of the wool products were misbranded in that the legal 
naine of the manufacturer thereof or of a person required or author- 
ized by said Act to affix stamps, tags or labels or other means of 
identification thereto, was not shown on the labels attached to such 
products as required by said Act and in the manner and form required 
by said Rules and Regulations, nor was there so shown as and for 
such name a registered identification number as permitted by said 
Rules and Regulations. 

Certain of said wool products were misbranded in that the con- 
stituent fibers of their interlinings were not separately set forth in 
the manner and form required by said Rules and Regulations, upon 
the tags or labels attached to the said wool products. 
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Par. 4. Certain wool products, when received by respondents at 
their place of business, had affixed thereto stamps, tags, labels or 
other means of identification purporting to contain the information 
required by the Wool Products Labeling Act of 1939. After said 
wool products were delivered to the respondents and shipped to their 
retail stores located in Ohio, and before they were offered for sale 
or sold by respondents to the public, said respondents caused and 
participated in the removal of some, and the mutilation of others, 
of the said stamps, tags, labels and other means of identification with 
the intent to violate the provisions of the Wool Products Labeling 
Act of 1939. As a result of respondents’ said acts and practices in 
removing and mutilating such means of identification affixed thereto, 
said wool products, when offered for sale and sold by respondents to 
the public at their places of business, did not bear the information 
required by said Act and the Rules and Regulations. 
~ Certain of said wool products were misbranded within the intent 
and meaning of the said Act and Rule 12 of the Rules and Regula- 
tions promulgated thereunder in that the merchandise contained two 
pieces, namely, skirts and coats sold in combination, which pieces were 
not labeled separately with the constituent fibers and the percentages 
thereof contained in said garments. 

Certain of said wool products were misbranded in that the stamps, 
tags, labels or other marks of identification attached thereon named 
fibers not present in said garments. 


CONCLUSION 


The aforesaid acts, practices and methods of the respondents, as 
herein found, were and are in violation of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 
ORDER 


It is ordered, That the respondent, David’s Specialty Shops, Inc., 
a corporation, and its officers, and respondents, David Israel, Harry 
Israel and Oscar Israel, individually and as officers of said corpora- 
tion, and their respective agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the introduction into commerce or the offering for sale, sale, or dis- 
tribution in commerce, as “commerce” is defined in the aforesaid 
Acts, of ladies’ skirts and coats, or other “wool products,” as such 
products are defined in and subject to the Wool Products Labeling 
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Act of 1939, which products contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” or 
“reused wool,” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding such products: 

1. By misrepresenting on any stamp, tag, label or other means of 
identification the character or amount of the constituent fibers of any 
of said products. 

2. By failing to affix securely to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers. 

(b) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, or distribution thereof in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and the Wool Products Label- 
ing Act of 1939. 

(d) The constituent fibers of interlinings of such wool products, 
separately set forth on said identifying marks or labels attached 
thereto. 

3. By failing to label separately each garment or separate piece of 
merchandise subject to said Act whether two or more such garments 
or pieces be marketed together or in combination with each other. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 8 of the Wool Products Labeling Act of 1939; 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That said respondents and their officers, repre- 
sentatives, agents and employees, as aforesaid, directly or through 
any corporate or other device, in connection with the purchase, offer- 
ing for sale, sale, or distribution of “wool products,” as such products 
are defined in and subject to the Wool Products Labeling Act of 
1959, do forthwith cease and desist from causing or participating in 
the removal or mutilation of any stamp, tag, label, or other means 
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of identification affixed to any such “wool product” pursuant to the 
Wool Products Labeling Act of 1939, with intent to violate the pro- 
visions of said Act, and which stamp, tag, label, or other means of 
identification purports to contain all or any part of the information 
required by said Act. 

It is further ordered, That the respondents Kaa shall, within 
sixty (60) days after service upon them of this order, file aa the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THe MatTrer oF 


QUAKER DISTRIBUTORS, INC. ET AL 


MODIFIED CEASE AND DESIST ORDER 
Docket 5678. Order, February 29, 1952 


Order modifying original order of August 6, 1951, 48 F. T. C. 96, so as to require 
respondents, in connection with the offer, etc., of aluminum ware or other 
merchandise in commerce, to cease and desist from— 

Representing that they are conducting a poll or survey, “unless they are in fact” 
so doing; or representing “that they are conducting a poll or survey, where 
the representation is made in such a manner as to initially conceal from 


Me 


prospective purchasers that they are engaged in the sale of merchandise” ; 
and from making the other misrepresentations in said order below set out. 


Before Ur. Farl J. Kolb, hearing examiner. 

Mr. William L. Pencke for the Commission. 

Sundheim, Folz, Kamsler & Goodis, of Philadelphia, Pa., for 
respondents. 


Mopir1ep Order TO CEASE AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a hearing 
examiner of the Commission theretofore duly designated by it, the 
hearing examiner’s recommended decision and exceptions thereto of 
counsel for respondents, briefs and oral argument of counsel, the 
Commission, having ruled on the exceptions to the hearing examiner’s 
recommended decision and having made its findings as to the facts and 
its conclusion that the respondents had violated the provisions of the 
Federal Trade Commission Act, on August 6, 1951, issued and subse- 
quently served upon the respondents said findings as to the facts, con- 
clusion, and its order to cease and desist. 

Thereafter, pursuant to a motion filed by respondents, the Commis- 
sion reconsidered the matter, and being of the opinion that its order 
should be modified in certain respects: 

It is ordered, That the respondent Quaker Distributors, Inc., a corpo- 
ration, and its officers, representatives, agents and employees, and the 
individual respondents Jack Weinstock, Nathan Loesberg, Robert 
Bertin, Jack Gerstel, and Louis Tafler, and their respective representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
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of aluminum ware or other merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication: 

1. That they are conducting a poll or survey, unless they are in fact 
conducting a bona fide poll or survey; 

2. That they are conducting a poll or survey, where the representa- 
tion is made in such a manner as to initially conceal from prospective 
purchasers that they are engaged in the sale of merchandise; 

3. That the purchasers of the said merchandise are being given a 
reduced price for such merchandise or any other valuable considera- 
tion as a premium or reward for their collection of box tops, clipping 
of advertisements, cooperation in furnishing information, or partici- 
pation in any other similar project or activity ; 

4, That the said merchandise is being sold at a substantial discount 
or reduction in price when the price so charged is the usual and cus- 
tomary price at which they sell the said merchandise in the ordinary 
course of business; 

5. That respondents’ aluminum ware can be used for cooking foods 
in general without the use of water. 

It is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this modified order file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
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COVIDEO, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5923. Complaint, Sept. 14, 1951—Decision, Feb. 29, 1952 


Where a corporation and its two officers and owners, engaged in the interstate 
sale and distribution of “‘Covideo” coin-operated television sets for use in 
hotels, motor courts, hospitals, and similar places; in advertising their said 
product in magazines and newspapers and by circulars, directly and by 
implication— 

(a) Falsely represented that they owned, operated or controlled a plant or 
factory where they manufactured coin-operated radios and television sets 
and component parts thereof; 

(b) Represented that said corporation was not a new company but had been in 
the field for several years; the facts being that, organized in July 1949, it 
commenced doing business in the following October ; 

(c) Falsely represented that they maintained a staff of competent engineers 
and technicians and adequate facilities for research and experimentation in 
the field of television; and 

(d) Falsely represented that said staff engaged in over two years of research 
and experimentation in said field, the results of which were embodied in 
their said “Covideo” product, before its offer for sale; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such adver- 
tisements were true and thereby induce its purchase of substantial quanti- 
ties of their coin-operated television sets: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de 
ceptive acts and practices in commerce. 


Before Mr. J. Harl Cow, hearing examiner. 
Mr. John F. Walsh for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Covideo, Inc., a 
corporation, Sidney I. Horwatt and Louis Brown, individually and 
as officers of Covideo, Inc., hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 


public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 
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ParacrarH 1. Respondent Covideo, Inc., is a corporation, duly 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place 
of business located at 212 Broadway, New York, New York. 

Individual respondents Sidney I. Horwatt and Louis Brown are, 
respectively, president and vice-president of said corporate respond- 
ent Covideo, Inc. and, acting in such respective capacities, said re- 
spondents formulate, direct and control the practices and policies of 
corporate respondent, including the advertising and other repre- 
sentations used and business practices employed by corporate respond- 
ent, as hereinafter related. Individual respondents own the entire 
capital stock of corporate respondent and their principal office and 
place of business is that of said corporate respondent. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the sale and distribution of coin-operated tele- 
vision sets designated by them as “Covideo,” for use in hotels, motor 
courts, hospitals and similar places. 

Respondents cause their said coin-operated television sets, when 
sold by them, to be transported from their aforesaid place of business 
in the State of New York to purchasers thereof located in various 
other States of the United States. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in their 
said coin-operated television sets in commerce between and among 
the various States of the United States. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said coin-operated televi- 
sion sets, respondents have circulated among their prospective pur- 
chasers, throughout the United States, by advertisements inserted in 
magazines and newspapers and by circulars sent through the mails, 
many statements and representations concerning their said coin- 
operated television sets. Among and typical of such statements and 
representations, disseminated as aforesaid, but not all-inclusive, are 
the following: 

Just a word about Covideo, Inc. 

We were pioneers in the manufacture of Coradio coin-operated radios; and, 
thousands upon thousands of our Coradio sets are in operation throughout the 
nation piling up profits every day for hundreds of operators ... We mention 


the above so that you’ll know we’re not a new company; but, one that has been 
in the field for years and enjoys an enviable reputation for successful operation. 


Covideo, Ine. 
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... national manufacturer has openings available in this city and surrounding 
communities for responsible party to independently own and operate PROFIT- 
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ABLE new metal streamlined TAMPER-PROOF coin-operated television sets, 
fully guaranteed. 

Coin-operated equipment ... It must be built to give constant service at a 
minimum cost. 

eee KKK KK HE OK 

Our engineering staff spent better than two years in research and experimenta- 
tion on these Covideo sets to insure perfect, troublefree operation. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto, not specifically set out 
herein, respondents represent and have represented, directly and by 
implication: 

That respondents own, operate or control a plant or factory where 
they manufacture radios, television sets and component parts thereof; 
that respondent corporation is not a new company but has been in the 
field for several years; that respondents maintained a staff of com- 
petent engineers and technicians and adequate facilities for research 
and experimentation in the field of television, and that this staff en- 
gaged in over two years of research and experimentation in this field, 
the results of which were embodied in “Covideo” before it was offered 
for sale. 

Par. 5. The foregoing claims, statements and representations are 
grossly exaggerated, false and misleading. In truth and in fact, 
respondents do not operate a plant or factory where they manufacture 
radios, television sets and component parts thereof. On the contrary, 
the said television sets sold by respondents are bought, fully assembled, 
by respondents from other corporations, firms and individuals. 

The corporate respondent is a new company, having been in business 
for only two years. 

Respondents have not maintained a staff of competent engineers and 
technicians and adequate facilities for research and experimentation 
in the field of television, nor did such a staff engage in research and 
experimentation in this field, the results of which were embodied in 
“Covideo” before it was offered for sale. 

Par. 6. There is a preference on the part of dealers and of a sub- 
stantial portion of the purchasing public for dealing directly with and 
buying directly from manufacturers, by virtue of the belief that 
through such purchases they obtain advantages in price and in other 
respects. 

Par. 7. The use by respondents of the foregoing false and mislead- 
ing advertisements and representations, employed and disseminated as 
aforesaid, had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
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mistaken belief that such advertisements were true and to induce by 
reason of such erroneous and mistaken belief, a substantial number of 
the public to purchase substantial quantities of respondents’ said coin- 
operated television sets. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated February 29, 1952, 
the initial decision in the instant matter of Hearing Examiner J. 
Earl Cox, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 14, 1951, issued and 
subsequently served its complaint in this proceeding upon respondents 
Covideo, Inc., a corporation, and Sidney I. Horwitt (referred to in 
the complaint as Sidney I. Horwatt) and Louis Brown, individually 
and as officers of said corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint, the 
corporate respondent answered. No answer was filed by either of 
the individual respondents, but they both appeared and testified at 
the hearing which was held pursuant to notice and at which testimony 
and other evidence in support of and in opposition to the allegations 
of the said complaint were introduced before the above-named hear- 
ing examiner theretofore duly designated by the Commission. Said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said hearing examiner on the complaint, 
the answer thereto, testimony and other evidence, proposed findings 
as to the facts and conclusions presented by counsel, oral argument 
not having been requested. Said hearing examiner, having duly 
considered the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 
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Paracraru 1. Respondent Covideo, Inc., is a corporation, duly or- 
ganized, existing and doing business under and by virtue of the laws. 
of the State of New York, with its principal office and place of busi- 
ness located at 212 Broadway, New York, New York. 

Individual respondents Sidney I. Horwitt and Louis Brown are, 
respectively, president and vice-president of said corporate respond- 
ent Covideo, Inc., and, acting in such respective capacities, said re- 
spondents formulate, direct and control the practices and policies of 
corporate respondent, including the advertising and other represen- 
tations used and business practices employed by corporate respondent, 
as hereinafter related. The individual respondents own the entire 
capital stock of corporate respondent and their principal office and 
place of business is that of said corporate respondent. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the sale and distribution of coin-operated tele- 
vision sets, designated by them as “Covideo,” for use in hotels, motor 
courts, hospitals and similar places. 

Respondents cause their said coin-operated television sets, when 
sold by them, to be transported from their aforesaid place of business: 
in the State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times. 
mentioned herein have maintained, a course of trade in their said 
coin-operated television sets in commerce between and among the 
various States of the United States. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said coin-operated tele- 
vision sets, respondents have circulated among their prospective pur- 
chasers, throughout the United States, by advertisements inserted in 
magazines and newspapers and by circulars sent through the mails, 
many statements and representations concerning their said coin- 
operated television sets. Among and typical of such statements and 
representations, disseminated as aforesaid, but not all-inclusive, are 
the following: 


Just a word about Covideo, Inc. 

We were pioneers in the manufacture of Coradio coin-operated radios; and,. 
thousands upon thousands of our Coradio sets are in operation throughout 
the nation piling up profits every day for hundreds of operators... We 
mention the above so that you’ll know we're not a new company ; but, one that 
has been in the field for years and enjoys an enviable reputation for successful 
operation. 
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Covideo, Inc. 


.. . national manufacturer has openings available in this city and surrounding 
communities for responsible party to independently own and operate PROFIT- 
ABLE new metal streamlined TAMPER-PROOF coin-operated television sets,. 
fully guaranteed. 


Coin-operated equipment ... It must be built to give constant service at a 
minimum cost. 


Our engineering staff spent better than two years in research and experimenta- 
tion on these Covideo sets to insure perfect, troublefree operation. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and others similar thereto, not specifically set 
out herein, respondents have represented and represent, directly and 
by implication, 

That respondents own, operate or control a plant or factory where 
they manufacture coin-operated radios, coin-operated television sets 
and component parts thereof; that respondent corporation is not a 
new company but has been in the field for several years; that respond- 
ents have maintained and now maintain a staff of competent engineers: 
and technicians and adequate facilities for research and experimenta- 
tion in the field of television, and that this staff engaged in over two 
years of research and experimentation in this field, the results of which 
were embodied in “Covideo” before it was offered for sale. 

Par. 5. The foregoing claims, statements and representations are 
grossly exaggerated, false and misleading. In truth and in fact, re- 
spondents do not manufacture, nor do they own, operate or control a 
plant or factory where they manufacture coin-operated radios, coin- 
operated television sets or any of the component parts thereof. 

The corporate respondent was organized in July 1949 and com- 
menced doing business in October 1949. 

Respondents have not maintained and do not now maintain a staff 
of competent engineers and technicians and adequate facilities for 
research and experimentation in connection with the development 
and manufacture of coin-operated television sets, nor did such a staff 
engage in research and experimentation in this field, the results of 
which were embodied in “‘Covideo” before it was offered for sale. 

Par. 6. There is a preference on the part of dealers and of a sub- 
stantial portion of the purchasing public for dealing directly with and 
buying directly from manufacturers, by virtue of the belief that 
through such purchases they obtain advantages in price and in other 
respects. 

Par. 7. The use by respondents of the foregoing false and mislead- 
ing advertisements and representations, employed and disseminated as 
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aforesaid, had and has the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such advertisements were and are true and 
to induce, by reason of such erroneous and mistaken belief, a sub- 
stantial number of the public to purchase substantial quantities of 
respondents’ said coin-operated television sets. 


CONCLUSIONS 


The aforesaid acts and practices of respondents, as herein found 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Covideo, Inc., a corporation, 
and Sidney I. Horwitt and Louis Brown, individually and as officers 
of said corporation, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution of coin-operated 
television sets or any other similar electronic product or any com- 
ponent part thereof in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or by implication: 

(1) That they manufacture coin-operated radios or coin-operated 
television sets or any component parts of either; 

(2) That respondent Covideo, Inc., is not a new company, or that 
it has been in business for any greater period of time than is actually 
the fact ; 

(3) That they maintain a staff of competent engineers and tech- 
nicians, or adequate facilities for research and experimentation either 
in the field of television or in connection with the development and 
manufacture of coin-operated television sets; 

(4) That the coin-operated television sets they sell embody the re- 
sults of research and experimentation by their own staff of engineers 
or technicians. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 29, 1952]. 


A 
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PERMANENT STAINLESS STEEL, INC. ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 5936. Complaint, Nov. 20, 1951—Decision, Mar. 6, 1952 


Where a corporation and its president, engaged in the interstate sale and dis- 
tribution of their “High Thermal Permanent Stainless Steel Cookware” 
principally through agents who solicited the public by demonstrations be- 
fore groups of prospective purchasers at which pamphlets and charts were 
exhibited and distributed, accompanied by sales talks taken from sales 
manuals supplied by them— 

(a) Disparaged competitors’ utensils through falsely representing that con- 
sumption of food cooked or kept in aluminum utensils would cause cancer ; 
that foods so cooked or kept in aluminum are detrimental and hazardous to 
health; and that the preparation of food in aluminum utensils causes forma- 
tion of poisons, and unfavorable chemical reaction ; 

(b) Directly and through many of their sales representatives unfairly dis- 
paraged and injured a competitor by falsely representing that said com- 
petitor was no longer in business or would not be in business much longer, 
and falsely reflecting upon its solvency and financial responsibility and 
thereby indicating that said competitor was not in position to fulfill its 
orders and otherwise comply with its contractual obligations ; 

(c) Represented falsely, through charts supplied for use in said cooking demon- 
strations, that their utensils had been endorsed by health authorities; that 
use thereof would result in saving money on foods and medicine, would 
result in less illness, and provided a cooking method especially conducive to 
health, and that preparation of food therein would aid digestion ; 

(d) Represented falsely, through charts which were supplied and used as above 
described and referred to minerals and vitamin losses in foods caused by 
boiling and prolonged high temperatures, that ordinary cooking methods with 
other utensils would result in destruction or loss of minerals and vitamins 
so as to prevent the consumer from receiving his minimum requirements 
thereof, and that their utensils would retain the minerals and vitamins of 
food cooked therein to a greater extent than would those of any competitor ; 

(e) Falsely represented and implied that calcium gives vitality; that mag- 
nesium prevents and relieves constipation; that iodine keeps cells active; 
that sulphur purifies and tones the human system; that sodium aids diges- 
tion and purifies the blood; that chlorine cleanses, disinfects, and expels 
waste from the human body ; that fluorine has a beneficial effect by strength- 
ening the body and building resistance; that potassium is a liver activator 
and creates grace and beauty; that silicon nourishes nails, skin and the 
hair; that manganese increases resistance; and that phosphorus nourishes 
brain cells; 

With capacity and tendency to deceive and mislead a substantial portion of 
the purchasing public into the erroneous belief that such representations 
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were true and thereby induce it to purchase substantial quantities of their 
products, and thereby unfairly divert trade from their competitors, to their 
substantial injury: 

Held, That such methods, acts and practices, under the circumstances. set forth, 
were all to the prejudice and injury of the public and of their competitors, 
and constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Before Mr. Abner EL. Lipscomb, hearing examiner. 
Mr, R.P. Bellinger for the Commission. 
Steptoe & Johnson, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Permanent Stainless 
Steel, Inc., a corporation, and Bernard L. Marcy, individually 
and as an officer of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, Permanent Stainless Steel, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business located at 2641 West 5ist Street, Chicago, Illinois. 
The individual respondent, Bernard L. Marcy, is President of the 
corporate respondent, Permanent Stainless Steel, Inc., and as such 
formulates, manages and controls the affairs, activities and policies 
of said corporation, including the acts and practices hereinafter al- 
leged. ‘The individual respondent’s address is the same as that shown 
above for the corporate respondent. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the sale and distribution in commerce of stainless 
steel cooking utensils designated as High Thermal Permanent Stain- 
less Steel Cookware. Respondents do a substantial volume of busi- 
ness in said stainless steel cooking utensils and cause and have caused 
such products when sold to be transported from their said place of 
business in the State of Illinois to purchasers thereof located in other 
States of the United States and in the District. of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents are now and have been in substantial competition with 
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other corporations and parties likewise engaged in the business of 
selling and distributing cooking utensils in commerce between and 
among the various States of the United States and in the District of 
Columbia, who truthfully describe and advertise their respective 
products, and who refrain from unfairly disparaging the product of 
competitors. 

Par. 4. The advertising and selling of respondents’ cooking utensils 
are conducted principally through the medium of agents, representa- 
tives or employees through personal solicitation and contact with the 
general public. The method chiefly employed by said agents, repre- 
sentatives or employees, at respondents’ direction, is the giving of 
demonstrations of respondents’ products before groups of prospective 
purchasers at which time various pamphlets, leaflets, charts, circulars 
and other written or printed matter are exhibited and distributed, 
accompanied by sales talks taken from sales manuals supplied by 
the respondents all with respect to the characteristics, nature and 
effectiveness of said products used in the preparation of food. 

Par. 5. At the cooking demonstrations hereinabove referred to, by 
means of certain so-called tests, including statements made in con- 
nection therewith, and otherwise, respondents, through their said 
agents, representatives or employees, and for the purpose of inducing 
the purchase of their said products in commerce, have made disparag- 
ing statements and representations with respect to utensils sold and 
distributed in commerce by their competitiors. Such disparaging 
representations and statements were and are to the effect that the 
consumption of food cooked or kept in aluminum utensils will cause 
cancer; that foods so prepared or kept in aluminum utensils are 
detrimental and hazardous to the health of the user; and that the 
preparation of food in aluminum utensils causes formation of poisons, 
and an unfavorable chemical reaction occurs. 

Par. 6. Aluminum has been used in the manufacture of cooking 
utensils for many years. During that period of time, it has been 
found to be a highly satisfactory material for use in cooking utensils. 
The consumption of food cooked or kept in aluminum utensils will 
not cause cancer; foods prepared or kept in aluminum utensils are 
neither detrimental nor hazardous to the health of the users thereof 
by reason of the use of aluminum utensils; poisons are not formed 
from the preparation of foods in aluminum utensils, and no unfavor- 
able chemical reaction occurs therefrom. 

Par. 7. The respondents, directly, and through many of their sales 
representatives, have unfairly disparaged and dealt injury to the 
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business of a competitor by falsely representing that said competitor 
was no longer in business or would not be in business much longer, 
and by making other false statements reflecting upon the solvency and 
financial responsibility of said competitor, thus indicating that said 
competitor was not in position to fulfill its orders and otherwise com- 
ply with its contractual obligations. 

Par. 8. In the course and conduct of their said business, respondents 
have supplied their sales persons with various printed charts to be 
displayed during their cooking demonstrations. Among the repre- 
sentations made in such charts are the following: 

Permanent Stainless Steel does save money on groceries, fuel and medicine. 

Permanent Stainless Steel does have the endorsement of health authorities. 

Proper preparation of food aids digestion—The safe way is .. . high thermal 
permanent stainless steel. 

Par. 9. Through the use of the statements and claims quoted in 
Paragraph Eight above, respondents have represented directly and 
by implication that their cooking utensils have been endorsed by 
health authorities; that the use of their products will result in saving 
money on foods and medicine, including a reduction in the quantity 
of needed medicine, and will result in less illness; that the use of 
said products provides a cooking method especially conducive to good 
health, and that the preparation of food in respondents’ utensils will 
aid digestion. 

Par. 10. In truth and in fact, respondents’ cooking utensils have 
not been endorsed by any health authority; the use of respondents’ 
products will not effect any monetary saving on food or medicine, will 
not influence the quantity of medicine needed, and will not result in 
less illness; the use of respondents’ utensils does not provide a cooking 
method especially conducive to good health, nor any more conducive 
to health than other methods or other utensils; and the preparation 
of food in respondents’ utensils will not aid digestion any more than 
preparation in other utensils. 

Par. 11. Among said charts used by respondents in the manner 
above described is one appearing substantially in the following form, 
language and symbols: 
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STOP AND THINK 
These Body Perform Water and 
Building the Temperature are 
Elements in Following Enemies to 
Food in the Body Minerals and Vitamins 
Calcium Builds * * * Vitality *w & T 
* * * x eR * *k * 
Magnesium Prevents and Relieves Con- *WweéT 
stipation 
Iodine * * * Keeps cells Active * T 
Sulphur Purifies and Tones System-— * 7 
Sodium Aids Digestion, Purifies Blood 4 Ww 
Chlorine Cleanses, Expels and Disin- * Hid 
fects 
Fluorine Strengthens and Builds Re- * ry 
sistance 
Potassium Liver Activator gives grace * W 
and beauty 
Silicon Nourishes Nails, Skin—Hair * Ww 
Manganese Builds Resistance 5 WwW 
Phosphorus Nourishes Brain Cells 6 A 


*W Indicates Element Partly Dissolved by Water 
*T Indicates Element wholly or Partly injured by Temperature 
*W & T Indicates Hlement Affected by Both Water and Temperature 


High Thermal 
Permanent 
18-8 Stainless Steel 


YOU SHOULD PROTECT 
YOURSELF AND RETAIN 
THE BODY-BUILDING 
ELEMENTS WITH... 


Such chart and others referring to mineral and vitamin losses in 
foods caused by boiling and prolonging high temperatures serve as 
representations, either directly or by implication, that ordinary cook- 
ing methods with utensils other than those sold by respondents will 
result in destruction or loss of minerals and vitamins so as to prevent 
the consumer from receiving his minimum requirements thereof, and 
that the utensils of respondents will retain the minerals and vitamins 
of food cooked therein to a greater extent than will the utensils sold 
by any competitor. 

Also, by means of said statements and representations, respondents 
have represented and implied that calcium gives vitality; that mag- 
nesium prevents and relieves constipation; that iodine keeps cells 
active; that sulphur purifies and tones the human system; that sodium 
aids digestion and purifies the blood; that chlorine cleanses, disinfects, 
and expels waste from the human body; that fluorine has a beneficial 
effect by strengthening the body and building resistance; that potas- 


852 - PEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T.C. 


sium is a liver activator and creates grace and beauty; that silicon 
nourishes nails, skin and the hair; that manganese increases resist- 
ance, and that phosphorus nourishes brain cells. 

These representations are grossly exaggerated, misleading and de- 
ceptive. Minerals are not appreciably damaged or destroyed by the 
heat used in any method of cooking. Vitamin C and some elements 
of the vitamin B complex are destroyed by prolonged high cooking 
temperatures; other vitamins are not. Depending upon the solubility 
of the compounds in which they occur in foods, minerals and some 
vitamins are leached out in boiling water. If the water is not con- 
sumed, there is loss of these food elements. This amount of loss de- 
pends on the amount in the food before cooking, which in turn depends 
on the soil in which grown, the varieties of fruits and vegetables, the 
manner of harvesting and storage, and the exposure to light and air 
between maturity and preparation. Except for persons already defi- 
cient in these food elements or on the borderline or those on restricted 
diets, the maximum loss from any method of cooking in general use 
would be insignificant from a nutritional standpoint, and ordinary 
cooking methods with utensils other than those sold by respondents 
will not result in destruction or loss of minerals and vitamins so as 
to prevent the consumer from receiving his minimum requirements 
thereof. Moreover, there are other cooking utensils and methods of 
cooking which will retain the various food elements to the same extent 
or to a greater extent than is retained by the use of the utensils sold 
by respondents. Also, calcium does not give vitality; magnesium 
does not prevent, nor as found in food for human consumption, relieve 
constipation ; iodine does not keep cells alive; sulphur does not purify 
or tone the human system; sodium, as found in food for human con- 
sumption, does not aid digestion or purify the blood; chlorine will 
neither cleanse, disinfect nor expel waste from the human body; 
fluorine does not strengthen the body or build resistance; potassium 
is not a liver activator and does not create grace or beauty ; silicon does 
not nourish nails, skin or the hair; manganese does not increase resist- 
ance, and phosphorus does not nourish the brain cells. 

Par. 12. The use by respondents and their agents of the above men- 
tioned false, misleading, deceptive and disparaging statements and 
representations has had and now has the capacity and tendency to 
deceive and mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations were true and to induce a substantial number of the public, 
because of such erroneous and mistaken belief, to purchase substantial 
quantities of respondents’ products. As a result thereof, trade has 
been unfairly diverted to respondents from their competitors in con- 
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sequence of which substantial injury has been and is being done by 
respondents to their competitors in commerce between-and among the 
various States of the United States and in the District of Columbia. 

Par. 13. The methods, acts and practices of respondents, as herein- 
above alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 20, 1951, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with the use of unfair methods of com- 
petition and unfair and deceptive acts and practices in violation of 
the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
and review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law, and other than the jurisdictional find- 
ings, specifically refrain from admitting or denying any of the other 
said findings of fact. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 


14The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was accepted by the Commission on March 6, 1952, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion and order in disposition 
of this proceeding. 

‘The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Permanent Stainless Steel, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business located at 2641 West 51st Street, Chicago, Illinois. 
The individual respondent, Bernard L. Marcy, is President of the 
corporate respondent, Permanent Stainless Steel, Inc., and as such 
formulates, manages and controls the affairs, activities and policies 
of said corporation, including the acts and practices hereinafter 
alleged. The individual respondent’s address is the same as that 
shown above for the corporate respondent. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the sale and distribution in commerce of stainless 
steel cooking utensils designated as High Thermal Permanent Stain- 
less Steel Cookware. Respondents do a substantial volume of business 
in said stainless steel cooking utensils and cause and have caused such 
products when sold to be transported from their said place of busi- 
ness in the State of Illinois to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents are now and have been in substantial competition with 
other corporations and parties likewise engaged in the business of 
selling and distributing cooking utensils in commerce between and 
among the various States of the United States and in the District of 
Columbia, who truthfully describe and advertise their respective 
products, and who refrain from unfairly disparaging the product 
of competitors. 

Par. 4. The advertising and selling of respondents’ cooking utensils 
are conducted principally through the medium of agents, representa- 
tives or employees through personal solicitation and contact with the 
general public. The method chiefly employed by said agents, repre- 
sentatives or employees, at respondents’ direction, is the giving of 
demonstrations of respondents’ products before groups of prospective 
purchasers at which time various pamphlets, leaflets, charts, circulars 
and other written or printed matter are exhibited and distributed, 
accompanied by sales talks taken from sales manuals supplied by the 
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respondents all with respect to the characteristics, nature and effective- 
ness of said products used in the preparation of food. 

Par. 5. At the cooking demonstrations hereinabove referred to, by 
means of certain so-called tests, including statements made in connec- 
tion therewith, and otherwise, respondents, through their said agents, 
representatives or employees, and for the purpose of inducing the 
purchase of their said products in commerce, have made disparaging 
statements and representations with respect to utensils sold and dis- 
tributed in commerce by their competitors. Such disparaging rep- 
resentations and statements were and are to the effect that the con- 
sumption of food cooked or kept in aluminum utensils will cause 
cancer ; that foods so prepared or kept in aluminum utensils are detri- 
mental and hazardous to the health of the user; and that the prepara- 
tion of food in aluminum utensils causes formation of poisons, and 
an unfavorable chemical reaction occurs. 

Par. 6. Aluminum has been used in the manufacture of cooking 
utensils for many years. During that period of time, it has been 
found to be a highly satisfactory material for use in cooking utensils. 
The consumption of food cooked or kept in aluminum utensils will 
not cause cancer; foods prepared or kept in aluminum utensils are 
neither detrimental nor hazardous to the health of the users thereof 
by reason of the use of aluminum utensils; poisons are not formed 
from the preparation of foods in aluminum utensils, and no unfavor- 
able chemical reaction occurs therefrom. 

Par. 7. The respondents, directly, and through many of their sales 
representatives, have unfairly disparaged and dealt injury to the 
business of a competitor by falsely representing that said competitor 
was no longer in business or would not be in business much longer, and 
by making other false statements reflecting upon the solvency and 
financial responsibility of said competitor, thus indicating that said 
competitor was not in position to fulfill its orders and otherwise 
comply with its contractual obligations. 

Par. 8. In the course and conduct of their said business, respondents 
have supplied their sales persons with various printed charts to be 
displayed during their cooking demonstrations. Among the repre- 
sentations made in such charts are the following: 

Permanent Stainless Steel does save money on groceries, fuel and medicine. 

Permanent Stainless Steel does have the endorsement of health authorities. 

Proper preparation of food aids digestion—The safe way is .. . high thermal 
permanent stainless steel. 

Par. 9. Through the use of the statements and claims quoted in 
Paragraph Eight above, respondents have represented directly and 
by implication that their cooking utensils have been endorsed by health 


856 FEDERAL TRADE COMMISSION DECISIONS 


Findings 48 ¥.T.C. 


authorities; that the use of their products will result in saving money 
on foods and medicine, including a reduction in the quantity of needed 
medicine, and will result in less illness; that the use of said products 
provides a cooking method especially conducive to good health, and 
that the preparation of food in respondents’ utensils will aid digestion. 

Par. 10. In truth and in fact, respondents’ cooking utensils have 
not been endorsed by any health authority; the use of respondents’ 
products will not effect any monetary saving on medicine, will not 
influence the quantity of medicine needed, will not result in less illness, 
and will not effect any greater monetary saving on food than other 
similar recognized modern methods of cooking; the use of respondents’ 
utensils does not provide a cooking method especially conducive to 
good health, nor any more conducive to health than other similar 
recognized modern cooking utensils or methods of cooking; and the 
preparation of food in respondents’ utensils will not aid digestion 
any more than preparation in other utensils. 

Par. 11. Among said charts used by respondents in the manner 
above described is one appearing substantially in the following form, 
language and symbols: 


STOP AND THINK 


These Body Perform Water and 
Building the Temperature are 
Elements in Following Enemies to 
Food in the Body Minerals and Vitamins 

Calcium Builds * * * Vitality FS Wikeenel 

k * * * *k * * ke 

Magnesium Prevents and Relieves Con- *W&T 
Stipation 

Iodine * * * Keeps cells Active * T° 

Sulphur Purifies and Tones System * dy 

Sodium Aids Digestion, Purifies Blood * WwW 

Chlorine Cleanses, Hxpels and Disin- * T 
fects 

Fluorine Strengthens and Builds Re- * T 
sistance 

Potassium Liver Activator gives grace * W 
and beauty 

Silicon Nourishes Nails, Skin—Hair * WwW 

Manganese Builds Resistance * WwW 

Phosphorus Nourishes Brain Cells * T 


*W Indicates Element Partly Dissolved by Water 


*T Indicates Elements wholly or Partly injured by Temperature 
*W & T Indicates Elements Affected by Both Water and Temperature 
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YOU SHOULD PROTECT High Thermal 
YOURSELF AND RETAIN : Permanent 

THE BODY-BUILDING 18-8 Stainless Steel 


ELEMENTS WITH ... 


Such chart and others referring to mineral and vitamin losses in 
foods caused by boiling and prolonging high temperatures serve as 
representations, either directly or by implication, that ordinary cook- 
ing methods with utensils other than those sold by respondents will 
result in destruction or loss of minerals and vitamins so as to prevent 
the consumer from receiving his minimum requirements thereof, and 
that the utensils of respondents will retain the minerals and vitamins 
of food cooked therein to a greater extent than will the utensils sold 
by any competitor. 

Also, by means of said statements and representations, respondents 
have represented and implied that calcium gives vitality; that mag- 
nesium prevents and relieves constipation; that iodine keeps cells 
active; that sulphur purifies and tones the human system; that sodium 
aids digestion and purifies the blood; that chlorine cleanses, disinfects, 
and expels waste from the human body; that fluorine has a beneficial 
effect by strengthening the body and building resistance; that potas- 
sium is a liver activator and creates grace and beauty; that silicon 
nourishes nails, skin and the hair; that manganese increases resistance, 
and that phosphorus nourishes brain cells. 

These representations are grossly exaggerated, misleading and de- 
ceptive. Minerals are not appreciably damaged or destroyed by the 
heat used in any method of cooking. Vitamin C and some elements 
of the vitamin B complex are destroyed by prolonged high cooking 
temperatures; other vitamins are not. Depending upon the solubil- 
ity of the compounds in which they occur in foods, minerals and some 
vitamins are leached out in boiling water. If the water is not. con- 
sumed, there is loss of these food elements. This amount of loss de- 
pends on the amount in the food before cooking, which in turn depends 
on the soil in which grown, the varieties of fruits and vegetables, the 
manner of harvesting and storage, and the exposure to light and air 
between maturity and preparation. Except for persons already de- 
ficient in these food elements or on the borderline or those on restricted 
diets, the maximum loss from any method of cooking in general use 
would be insignificant from nutritional standpoint, and ordinary cook- 
ing methods with utensils other than those sold by respondents will 
not result in destruction or loss of minerals and vitamins so as to 
prevent the consumer from receiving his minimum requirements 
thereof. Moreover, there are other cooking utensils and methods of 
cooking which will retain the various food elements to the same extent 
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or to a greater extent than is retained by the use of the utensils sold 
by respondents. Also, calcium does not give vitality ; magnesium does 
not prevent, nor as found in food for human consumption, relieve con- 
stipation ; iodine does not keep cells alive; sulphur does not purify or 
tone the human system; sodium, as found in food for human consump- 
tion, does not aid digestion or purify the blood; chlorine will neither 
cleanse, disinfect nor expel waste from the human body; fluorine does 
not strengthen the body or build resistance; potassium is not a liver 
activator and does not create grace or beauty; silicon does not nourish 
nails, skin or the hair; manganese does not increase resistance, and 
phosphorus does not nourish the brain cells. 

Par. 12. The use by respondents and their agents of the above men- 
tioned false, misleading, deceptive and disparaging statements and 
representations has had and now has the capacity and tendency to 
deceive and mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations were true and to induce a substantial number of the public, 
because of such erroneous and mistaken belief, to purchase substan- 
tial quantities of respondents’ products. As a result thereof, trade 
has been unfairly diverted to respondents from their competitors in 
consequence of which substantial injury has been and is being done by 
respondent to their competitors in commerce between and among the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The methods, acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Permanent Stainless Steel, 
Inc., a corporation, and its officers, agents, representatives and em- 
ployees, and the respondent Bernard L. Marcy, as president thereof, 
or in any other capacity therefor, and individually, and his agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of cooking utensils made of stainless steel, or any 
other product of substantially similar composition, design, construc- 
tion or purpose, do forthwith cease and desist from representing, 
directly or by implication: 
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1, That the consumption of food cooked or kept in aluminum 
utensils will cause cancer, or is in any way detrimental or hazardous 
to the health of the users. 

2. That the preparation of food in aluminum utensils causes the 
formation of poisons, or that any unfavorable chemical reaction oc- 
curs therefrom. 

3. That any competitor of respondents is no longer in business, or 
is of doubtful solvency or financial responsibility, if such statements 
are untrue. 

4, That respondents’ cooking utensils have been endorsed by any 
competent health authorities, if such statements are untrue. 

5. That the use of respondents’ utensils will effect a saving in med- 
icine, or will result in decreasing the quantity of needed medicine, 
or in less illness, or will effect any greater monetary saving on food 
than other similar recognized modern methods of cooking. 

6. That the use of respondents’ cooking utensils constitutes a cook- 
ing method especially conducive to good health, or any more con- 
ducive to health than the use of other similar recognized modern 
methods or utensils. 

7. That the preparation of food in respondents’ utensils will aid 
digestion any more than the preparation of food in other utensils. 

8. That ordinary cooking methods in utensils other than respond- 
ents’ will result in destruction or loss of vitamins and minerals so as to 
prevent the consumer from receiving his minimum requirements. 

9. That the use of respondents’ cooking utensils will retain the 
minerals and vitamins of food cooked therein to a greater extent than 
will utensils sold by respondents’ competitors which embrace the use 
of the similar recognized modern methods of cooking. 

10. (a) That calcium gives vitality. 

(b) That magnesium will prevent or relieve constipation. 

(c) That iodine will keep cells active. 

(d) That sulphur purifies or tones the human system. 

(e) That sodium aids digestion or purifies the blood. 

(f) That chlorine will cleanse, disinfect, or expel waste from the 
human body. 

(g) That fluorine strengthens the body or builds resistance. 

(h) That potassium is a liver activator and creates grace and 
beauty. 

(i) That silicon nourishes the nails, skin or hair. 

(j) That manganese increases resistance. 

(k) That phosphorus nourishes the brain cells. 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
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a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


(sed) Sreproz & JoHNSON, 
By (sgd) I. Marri Laavirt, 
Counsel for Respondents. 
Date: January 18, 1952. 


The foregoing consent settlement is hereby accepted by the Fed- 
eral Trade Commission and entered of record on this the 6th day of 
March 1952. 


HOUGHTON MIFFLIN COMPANY 861 


Syllabus 


In THE MATTER OF 


HOUGHTON MIFFLIN COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5960.2 Settlement, findings and order, March 6, 1952 


Where one of the largest publishers in the United States of “trade” or popular 
fiction and nonfiction books, which was engaged in the competitive inter- 
state sale and distribution of its said publisher’s editions to retail book 
sellers, and to wholesalers or jobbers for resale thereto, and to others, in- 
cluding public libraries and educational institutions; and which included 
among its said purchasers many engaged in competition with one another 
in such wholesaling or retailing— 

Long discriminated in price between different purchasers through pricing and 
selling its said books to some at list prices less discounts which ranged from 
40% to 46% for varying quantities, while pricing and selling the same to 
other jobbers or wholesalers competitively engaged therewith at list prices 
less discounts ranging from 43% to 48% for the same quantities; 

Hffect of which discriminations, or any appreciable part thereof, had been or 
might be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which it and said jobbers or wholesalers were 
respectively engaged, or to injure, destroy or prevent competition with it or 
with said jobbers or wholesalers who received the benefit of said discrimina- 
tions or with customers of either: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of subsec. (a) of Sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Paul H. LaRue for the Commission. 
Choate, Hall & Stewart, of Boston, Mass., for respondent. 


1The instant settlement resulted from a joint motion of counsel for the respondent and 
counsel in support of the complaint in D. 5899, which requested that count III in said 
complaint be dismissed without prejudice, as set forth in the Commission’s order on page 
867 below, following the acceptance of the settlement and the amendment thereto. 

As stated in the Commission’s release of Apr. 7, 1952, three other similar consent set- 
tlements, which similarly originated, were accepted by the Commission in disposition of 
complaints against Little, Brown and Co., Inc., D. 5961, Random House, Inc., D. 5962, 
and Simon and Schuster, Inc., D. 5963. Following the acceptance of such consent set- 
tlements as reproduced below at pages 869, 878, and 886, count III in the earlier complaints 
(namely, D. 5900, D. 5901, and D. 5902), were similarly dismissed. See pp. 876, 884, 
and 892. 

‘As also noted in said release, said complaints, and two others, instituted in 1951 against 
six book publishers, in addition to the matter embraced in count III as above described, 
charged said publishers with engaging in unlawful practices which gave book clubs an 
unfair competitive advantage over retail book stores, and joined as respondents, in addition 
to the four publishers which agreed to the consent settlements above described, Doubleday 
& Co., Inc., D. 5897, and Harper & Bros., Docket 5898. 
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Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Keel as amended by an Act of Congress apposed June 19, 1936 
(Robinson-Patman Act) (U.S. C. Title 15, Sec. 13), and by Betas of 
the authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Houghton Mifflin Company, hereinafter 
referred to as respondent, has violated the provisions of subsection 
(a) of section 2 of the Clayton Act as amended hereby issues its 
complaint stating its charges in these respects as follows: 

ParacrapPu 1. Respondent, Houghton Mifflin Company, is a corpo- 
ration organized and existing under the laws of the Commonwealth 
of Massachusetts with its principal office and place of business located 
at 2 Park Street, Boston, Massachusetts. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged, directly or indirectly, in the publication, distribution, and | 
sale of popular fiction and nonfiction books, commonly known as 
trade books, and is one of the largest publishers of said trade books 
in the United States. 

Respondent’s corporation was founded by Henry O. Houghton in 
1852 as H. O. Houghton & Company, the proprietors of Riverside 
Press. The firm later became a partnership and finally in 1908 it was 
changed to a corporation under its present name. The Riverside Press 
in Cambridge, Massachusetts, is its manufacturing plant. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public and to wholesalers or jobbers for resale to retail 
book stores and others, including public libraries and educational 
institutions. Editions of said trade books so sold and distributed are 
known as SIUM KS ’s editions. 

Par. 3. In the course and conduct of its business for many years 
last “a respondent has been and is now engaged in commerce, as 
“commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, in that it ships, or causes to be shipped, 
publisher’s editions of said trade books from the States in which 
said trade books are produced to purchasers thereof located in other 
States of the United States and in the District of Columbia; and 
there is, and has been at all times herein mentioned, a continuous 
current of trade and commerce in said books between aiid among the 
several States of the United States and in the District of Golumeaas 
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Par. 4. Except insofar as it has been affected, as alleged in Para- 
graph Six hereof, respondent, in the course and conduct of its said 
business in commerce, has been and is now in competition with persons, 
firms and other corporations, some of which were and are engaged 
in similar businesses in commerce. 

Also, except insofar as it has been affected, as alleged in Paragraph 
Six hereof, many of said jobbers or wholesalers were and are in com- 
petition, some in commerce, with each other, and many of said retail 
book sellers were and are in competition; some in commerce, with 
each other in the retail sale of said trade books. 

Par. 5. Respondent, in the course and conduct of its said business, 
in commerce, has been for many years last past, and more particularly 
since June 19, 1936, and is now discriminating in price between dif- 
ferent purchasers of its said trade books by selling such books to some 
purchasers at higher prices than it sells such books of like grade and 
quality to other purchasers, and some of such other purchasers are 
engaged in active and open competition with the less favored pur- 
chasers in the resale of such books within the United States, except 
as it has been affected as herein alleged. 

Respondent has priced and sold its publisher’s editions of trade 
books at list prices less specific discounts allowed to each class of pur- 
chasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold said 
books to some jobbers or wholesalers at list prices less discounts rang- 
ing from 40% to 46% for varying quantities of books while respondent 
has priced and sold said books to other jobbers or wholesalers, who 
are in competition in the resale of said books with those jobbers or 
wholesalers receiving the aforementioned discounts at list. prices less 
discounts ranging from 43% to 48% for the same quantities of books 
as those sold at the 40% to 46% discounts. 

Par. 6. The effect of the aforesaid discriminations or of any appre- 
ciable part thereof has been or may be substantially to lessen competi- 
tion or tend to create a monopoly in the lines of commerce in which re- 
spondent and said jobbers or wholesalers are respectively engaged, or 
to injure, destroy or prevent competition with respondent or with said 
jobbers or wholesalers who receive the benefit of said discriminations 
or with customers of either of them. 

Par. 7. The acts and practices of respondent as alleged in Para- 
graph Five hereof are in violation of subsection (a) of section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. Title 15, Sec. 13). 


213840—54——_ 5S 


864 FEDERAL TRADE COMMISSION DECISIONS 
Consent Settlement 48 F. T.C. 
ConsENT SETTLEMENT ? 


‘Pursuant to the provisions of an Act of Congress entitled “An Act 

to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 12th 
day of March 1952 issued and subsequently served its complaint on 
the respondent named in the caption herein, charging it with viola- 
tion of subsection (a) of Section 2 of the Clayton Act, as amended. 
_ The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby: 

1. Admits all of the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusions, and order 
to cease and desist. It is understood that the respondent, in con- 
senting to the Commission’s entry of said findings as to the facts, 
conclusion, and order to cease and desist, specifically refrains from 
admitting or denying that it has engaged in any of the acts or prac- 
tices stated therein to be in violation of law or that such acts or prac- 
tices, if engaged in, would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 


2The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” announcing and promulgating the consent settlement as published 
herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was on March 6, 1952, accepted by the Commission, subject only to the 
condition that the respondent comply with the requirements of the following paragraph 
with respect to the filing of a report showing the manner and form in which it has complied 
with the order to cease and desist, and subject to such condition said consent settlement 
was ordered entered of record as the Commission’s findings as to the facts, conclusion, 
and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Houghton Mifflin Company, a corporation, 
shall, within sixty (60) days after service upon it of this notice and order, file with the 
Commission a report in writing setting forth in detail the manner and form in which it has 
eee with the order to cease and desist contained in the consent settlement entered 

erein. 
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the conclusion based thereon, and the order to cease and desist, all 
of which respondent consents may be entered in final disposition of 
this proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Houghton Mifflin Company, is a corpo- 
ration organized and existing under the laws of the Commonwealth 
of Massachusetts with its principal office and place of business located 
at 2 Park Street, Boston, Massachusetts. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged, directly or indirectly, in the publication, distribution, and 
sale of popular fiction and nonfiction books, commonly known as trade 
books, and is one of the largest publishers of said trade books in the 
United States. 

Respondent’s corporation was founded by Henry O. Houghton in 
1852 as H. O. Houghton & Company, the proprietors of Riverside 
Press. The firm later became a partnership and finally in 1908 it was 
changed to a corporation under its present name. The Riverside 
Fress in Cambridge, Massachusetts, is its manufacturing plant. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public and to wholesalers or jobbers for resale to 
retail book stores and others, including public libraries and educa- 
tional institutions. Editions of said trade books so sold and distrib- 
uted are known as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years 
last past, respondent has been and is now engaged in commerce, as 
“commerce” is defined in the Clayton Antitrust Act, as amended by the 
Robinson-Patman Act, in that it ships, or causes to be shipped, pub- 
lisher’s editions of said trade books from the States in which said trade 
books are produced to purchasers thereof located in other States of 
the United States and in the District of Columbia; and there is, and 
has been at all times herein mentioned, a continuous current of trade 
and commerce in said books between and among the several States of 
the United States and in the District of Columbia. 

Par. 4. Except insofar as it is specified to the contrary in Para- 
graph Six hereof, respondent, in the course and conduct of its said 
business in commerce, has been and is now in competition with persons, 
firms and other corporations, some of which were and are engaged in 
similar businesses in commerce. 

Also, except insofar as it is specified to the contrary in Paragraph 
Six hereof, many of said jobbers or wholesalers were and are in com- 
petition, some in commerce, with each other, and many of said retail 
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book sellers were and are in competition, some in commerce, with each 
other in the retail sale of said trade books. 

Par. 5. Respondent, in the course and conduct of its said business, 
in commerce, has been for many years last past, and more particularly 
since June 19, 1936, and is now discriminating in price between dif- 
ferent purchasers of its said trade books by selling such books to 
some purchasers at higher prices than it sells such books of like grade 
and quality to other purchasers, and some of such other purchasers 
are engaged in active and open competition with the less favored 
purchasers in the resale of such books within the United States, except 
as it has been affected as herein set forth. 

Respondent has priced and sold its publisher’s editions of trade 
books at list prices less specific discounts allowed to each class of 
purchasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold 
said books to some jobbers or wholesalers at list prices less discounts 
ranging from 40% to 46% for varying quantities of books while re- 
spondent has priced and sold said books to other jobbers or whole- 
salers, who are in competition in the resale of said books with those 
jobbers or wholesalers receiving the aforementioned discounts at list. 
prices less discounts ranging from 48% to 48% for the same quantities 
of books as those sold at the 40% to 46% discounts. 

Par. 6. The effect of the aforesaid discriminations or of any ap- 
preciable part thereof has been or may be substantially to lessen 
competition or tend to create a monopoly in the lines of commerce in 
which respondent and said jobbers or wholesalers are respectively 
engaged, or to injure, destroy or prevent competition with respondent 
or with said jobbers or wholesalers who receive the benefit of said dis- 
criminations or with customers of either of them. 

Par. 7. The acts and practices of respondent stated in Paragraph 
Five hereof are in violation of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U. S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Houghton Mifflin Company, a 
corporation, its officers, representatives, agents and employees, directly 
or through any corporate or other device in connection with the sale 
of trade books in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

Directly or indirectly discriminating in price between different pur- 
chasers of its trade books by selling such books to any of its pur- 
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chasers at higher prices than it sells the same books by whatever titles 
of like grade and quality to others of its purchasers where such pur- 
chasers are in competition with each other in the resale or distribution 
of said books. 
Hoveuton Mirrirm Company, 
By (sgd) Lover, THompson, 
Vice President. 


(Title) 
Date: 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of 
March 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement.’ 


Norr.—Following Commission’s acceptance of consent settlement 
as above set out, the Commission dismissed count III of the complaint 
in D. 5899, Houghton Mifflin Co., as below set forth. 

This matter coming on to be heard by the Commission upon a joint 
motion of counsel for the respondent and counsel in support of the 
complaint, requesting that Count III of the complaint in this pro- 
ceeding be dismissed without prejudice; and 

It appearing from said motion and from the record that prior to 
the commencement of the taking of evidence herein, the respondent, 
pursuant to the provisions of Rule V of the Commission’s Rules of 
Practice, moved the hearing examiner to suspend proceedings before 


8 The consent settlement is published as amended by the following : 
AMENDMENT TO CONSENT SETTLEMENT 


The Consent Settlement hereinbefore transmitted to the Commission by hearing exam- 
iner under date of January 17, 1952, in connection with the stipulation between counsel 
as to settlement regarding Count III in the complaint in Docket No. 5899, is amended 
on page 4 thereof as follows: 

(1) Eliminate the heading, including the words thereof, ‘““COMMISSION’S CONCLUSION” 
as Same appear on said page ; 

(2) Insert at the beginning of the first line of the paragraph on said page which begins 
“The acts and practices * * *” the words “PARAGRAPH SEVEN.” 

(3) In said first line of said paragraph strike out the word “found” as it appears 
therein, and insert in lieu thereof the word ‘‘stated.” 

HOUGHTON MIFFLIN COMPANY, 
By (sgd) LovELL THOMPSON, 
Vice President. 
(Title) 
Date: 2/14/82. 


The foregoing amendment to the consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of March 1952. 
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him to permit negotiations by counsel upon a consent settlement dis- 
positive of the proceeding, which motion was granted by said hearing 
examiner; and 

It further appearing that the proposed consent settlement there- 
after agreed upon would have disposed of Count III of the complaint 
only, and not the entire proceeding as required by said Rule V, where- 
upon the parties entered into a stipulation under the terms of which 
it was agreed to request the dismissal of Count III of the complaint 
and the simultaneous issuance of a new complaint embodying the 
substance of said Count III, with the understanding that the parties 
would at the same time submit to the Commission, through the hear- 

ing examiner, a proposed consent settlement of the new proceeding, 
which proposed consent settlement was submitted with the aforesaid 
joint motion; and 

It further appearing to the Commission that Count IIT of the com- 
plaint states a cause of action entirely separate from those stated in 
Counts I and II of said complaint, and that dismissal of said Count 
III would not adversely affect this proceeding insofar as Counts I 
and II are concerned; and 

The Commission having considered the proposed consent settlement 
tendered by the parties, and being of the opinion that said proposal 
is appropriate in all respects to dispose of the suggested new pro- 
ceeding and that it should be accepted, subject only to the condition 
that the respondent shall, within sixty (60) days after service upon 
it of a notice of such acceptance, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist contained in said consent 
settlement : 

It is ordered, That Count ITI of the complaint in this proceeding be, 
and it hereby is, dismissed; it being understood, however, that simul- 
taneously with this action a new complaint will be issued against the 
respondent embodying all of the allegations of said Count ITI, the 
issues raised by which will be disposed of by acceptance of the pro- 
posed consent settlement heretofore tendered; and it being further 
understood that this shall not affect in any way the continuation of 
this proceeding under Counts I and II of the complaint herein. 


a 
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COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT 15, 1914 AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5961." Settlement, findings and order, March 6, 1952 


Where one of the major publishers in the United States of “trade” or popular 
fiction and nonfiction books, which was engaged in the direct or indirect 
publication of such books, and in the competitive interstate sale and dis- 
tribution of its said publisher’s edition to retail book sellers, and to whole- 
salers or jobbers for resale thereto, and to others, including public libraries 
and educational institutions; and which included among its said purchasers 
many engaged in competition with one another in such wholesaling or 
retailing— 

Long discriminated in price between different purchasers through pricing and 
selling its said books to some under a discount schedule which allowed 
from 40 to 47 percent off list, with the top discount granted on five thousand 
copies and over, while selling to other purchasers under a different schedule 
which granted discounts of from 43 to 50 percent, with the latter discount 
on purchases of twenty-five thousand or more books: 

Effect of which discriminations, or any appreciable part thereof, had been or 
might be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which it and said jobbers or wholesalers were 
respectively engaged, or to injure, destroy or prevent competition with it 
or with said jobbers or wholesalers who received the benefit of said dis- 
criminations or with customers of either: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of subsee. (a) of Sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Paul H. LaRue for the Commission. 
Haussermann, Davidson & Shattuck, of Boston, Mass., for 


respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act) (U.S. C. Title 15, Sec. 13), and by virtue 
of the authority vested in it by said Acts, the Federal Trade Com- 


1¥or an explanatory statement setting forth the background of the settlement in ques- 
tion in this and in three other cases against Houghton Mifflin Company, page 861, the 
instant respondent, Random House, Inc. (see infra, at page 878) and Simon and Schuster, 
Inc. (see infra, at page 886), see footnote in the proceeding on page 861. 
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mission having reason to believe that Little, Brown and Company, 
Inc., hereinafter referred to as respondent, has violated the provisions 
of subsection (a) of Section 2 of the Clayton Act as amended hereby 
issues its complaint stating its charges in these respects as follows: 

Paracrari 1. Respondent, Little, Brown and Company, Inc., is a 
corporation organized and existing under the laws of the Common- 
wealth of Massachusetts with its principal office and place of business 
located at 84 Beacon Street, Boston, Massachusetts. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged, directly or indirectly, in the publication, sale and distribu- 
tion of popular fiction and non-fiction books, commonly known as 
trade books. 

Respondent is one of the major book publishers of said trade books 
in the United States. The name Little, Brown and Company came 
into being in 1837. At that time it conducted a retail book store and 
engaged in some publishing. From 1847 on, it engaged primarily in 
publishing and with the turn of the century, Little, Brown and Com- 
pany was entrenched as one of the leading publishers in the general 
field. It does not own its own printing plant and its printing is done 
by other concerns with whom it enters into contractual relationships. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public, and to wholesalers or jobbers for resale to 
retail book stores and others, including public libraries and educa- 
tional institutions. Editions of said trade books so sold and distrib- 
uted are known as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years last 
past, respondent has been, and is now, engaged in commerce, as “com- 
merce” is defined in the Clayton Antitrust Act, as amended by the 
Robinson-Patman Act, in that it ships or causes to be shipped pub- 
lisher’s editions of said trade books from the States in which said 
trade books are produced to purchasers thereof located in other States 
of the United States and in the District of Columbia; and there is, 
and has been at all times herein mentioned, a continuous current of 
trade and commerce in said books between and among the several 
States of the United States and in the District of Columbia. 

Par. 4. Except insofar as it has been affected, as alleged in Para- 
graph Six hereof, respondent, in the course and conduct of its said 
business in commerce, has been and is now in competition with per- 
sons, firms and other corporations, some of which were and are en- 
gaged in similar businesses in commerce. 

Also, except insofar as it has been affected, as alleged in Paragraph | 
Six hereof, many of said jobbers or wholesalers were and are in 
competition, some in commerce, with each other, and many of said 
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retail book sellers were and are in competition, some in commerce, 
with each other in the retail sale of said trade books. 

Par. 5. Respondent, in the course and conduct of its said business, 
in commerce, has been for many years last past, and more particu- 
larly since June 19, 1936, and is now discriminating in price between 
different purchasers of its said trade books by selling such books to 
some purchasers at higher prices than it sells such books of like grade 
and quality to other purchasers, and some of such other purchasers 
are engaged in active and open competition with the less favored 
purchasers in the resale of such books within the United States, except 
as it has been affected as herein alleged. 

Respondent has priced and sold its publisher’s editions of trade 
books at list prices less specific discounts allowed to each class of 
purchasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold said 
books to some jobbers or wholesalers at one discount scheduled as 


follows: 
Number of Copies 


Ordered of Same Discount From List 


Prices (Percent) 


Title 
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while respondent has priced and sold said books to other jobbers or 
wholesalers who are in competition in the resale of said books with 
those jobbers or wholesalers receiving the aforementioned discounts 
at a different discount schedule as follows: 


Number of Copies 
Ordered of Same 


Discount From List 
Prices (Percent) 


Title 
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Par. 6. The effect of the aforesaid discriminations or of any appre- 
ciable part thereof has been or may be substantially to lessen compe- 
tition or tend to create a monopoly in the lines of commerce in which 
respondent and said jobbers or wholesalers are respectively engaged, 
or to injure, destroy or prevent competition with respondent or with 
said jobbers or wholesalers who receive the benefit of said discrimina- 
tions or with customers of either of them. 

Par. 7. The acts and practices of respondent as alleged in Para- 
graph V hereof are in violation of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S.C. Title 15, Sec. 18). 


ConseNT SETTLEMENT ? 


Pursuant to the provisions of an Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Clayton Act), as amended by an Act of Congress approved June 
19, 1936 (Robinson-Patman Act), the Federal Trade Commission, 
on the 12th day of March 1952 issued and subsequently served its 
complaint on the respondent named in the caption herein, charging 
it with violation of subsection (a) of Section 2 of the Clayton Act, 
as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
-hereinafter set forth, and in lieu of answer to said complaint, hereby : : 

1. Admits all of the jurisdictional allegations set forth in. the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 


?The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” announcing and promulgating the consent settlement as published 
herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was on March 6, 1952, accepted by the Commission, subject only to the 
condition that the respondent comply with the requirements of the following paragraph 
with respect to the filing of a report showing the manner and form in which it has com- 
plied with the order to cease and desist, and subject to such condition said consent settle- 
ment was ordered entered of record as the Commission’s findings as to ao facts, conclu- 
sion, and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Little, Brown and Company, Inc., a cor- 
poration, shall, within sixty (60) days after service upon it of this notice and order, file 
with the Commission a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist contained in the consent settlement 
entered herein. 
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and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law or that such acts or practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
{f£) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which respondent consents may be entered in final disposition of 
this proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Little, Brown and Company, Inc., isa 
corporation organized and existing under the laws of the Common- 
wealth of Massachusetts with its principal office and place of business 
located at 34 Beacon Street, Boston, Massachusetts. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged, directly or indirectly, in the publication, sale and distribu- 
tion of popular fiction and non-fiction books, commonly known as 
trade books. 

Respondent is one of the major book publishers of said trade books 
in the United States. The name Little, Brown and Company came 
into being in 1837. At that time it conducted a retail book store and 
engaged in some publishing. From 1847 on, it engaged primarily in 
publishing and with the turn of the century, Little, Brown and Com- 
pany was entrenched as one of the leading publishers in the general 
field. It does not own its own printing plant and its printing is done 
by other concerns with whom it enters into contractual relationships. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public, and to wholesalers or jobbers for resale to 
retail book stores and others, including public libraries and educa- 
tional institutions. Editions of said trade books so sold and distrib- 
uted are known as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years 
last past, respondent has been, and is now, engaged in commerce, as 
“commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, in that it ships or causes to be shipped 
publisher’s editions of said trade books from the States in which said 
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trade books are produced to purchasers thereof located in other States 
of the United States and in the District of Columbia; and there is, 
and has been at all times herein mentioned, a continuous current of 
trade and commerce in said books between and among the several 
States of the United States and in the District of Columbia. 

Par. 4. Except insofar as it is specified to the contrary in Para- 
graph Six hereof, respondent, in the course and conduct of its said 
business in commerce, has been and is now in competition with persons, 
firms and other corporations, some of which were and are engaged in 
similar businesses in commerce. 

Also, except insofar as it is specified to the contrary in Paragraph 
Six hereof, many of said jobbers or wholesalers were and are in com- 
petition, some in commerce, with each other, and many of said retail 
book sellers were and are in competition, some in commerce, with each 
other in the retail sale of said trade books. 

Par. 5. Respondent, in the course and conduct of its said business, 
in commerce, has been for many years last past, and more particularly 
since June 19, 1936, and is now discriminating in price between dif- 
ferent purchasers of its said trade books by selling such books to some 
purchasers at higher prices than it sells such books of like-grade and 
quality to other purchasers, and some of such other purchasers are 
engaged in active and open competition with the less favored pur- 


chasers in the resale of such books within the United States, except as 


it has been affected as herein set forth. 

Respondent has priced and sold its publisher’s editions of trade 
books at list prices less specific discounts allowed to each class of pur- 
chasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold said 
books to some jobbers or wholesalers at one ‘discount schedule as 


follows: 
Number of Copies 


Orderedtof same Discount From List 


Title Prices (Percent) 
12) Sr aS as ee oe a ee Oe 40 
Saat et Sa ES Be Se IE De ee 41 
25 -AO Mee he ais Piet era er et ate  _ GP 42 
5090 est olen eee lance en ThE ee ee 43 
NOOH240 yee teat Ae ws SA ee ate es 431% 
200-4900. 25 ste tL Sees. Serene Ss Jee 5 eee 44 
BG a ce 45 
1,000-2:489 EUG Git 20 SOND ROS "Din SEI e 45% 
2;500-4:999 PILES HT SER EE ORL, ees 461% 
5,000 and. oVeR2 Ses. tee ey 2 Ae et BRR 47 


while respondent has priced and sold said books to other jobbers or 
wholesalers who are in competition in the resale of said books with 


| 
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those jobbers or wholesalers receiving the aforementioned discounts 
at a different discount schedule as follows: 


Number of Copies 


otra ce abt "Prioes (Boroent). 
AOR Meee EVR vy i Peet ryts tps 29 vas | Be cit rit ee fos Pe 43 
Oh, ee liens EI «RE OO SI 2 OE, SE Es, Sere 44 
TUL SOG acta, pce eee ei oe Pe tbe a pellet erip5 441% 
PSE SC) pe OR MOGs, sas, + me Selatan - eek 45 
COOH SOG SPE Fe Mates EO OT BOY, 45% 
TEOO03 25490) 23 ieee: Page ee ee Fal Dee 46 
23500-45990 its ns te oak PR Ee oe Se eT 8 47 
OOO 30 909) pease EE eg 8 ek et 48 
LO QUG = 24 O00 eam ste ee SN ee ee 49 
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Par. 6. The effect of the aforesaid discriminations or of any ap- 
preciable part thereof has been or may be substantially to lessen 
competition or tend to create a monopoly in the lines of commerce 
in which respondent and said jobbers or wholesalers are respectively 
engaged or to injure, destroy or prevent competition with respondent 
or with said jobbers or wholesalers who receive the benefit of said 
discriminations or with customers of either of them. 

Par. 7, The acts and practices of respondent stated in Paragraph 
Five hereof are in violation of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It ts ordered, That the respondent Little, Brown and Company, Inc., 
a corporation, its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device in connection with the 
sale of trade books in commerce as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from : 

Directly or indirectly discriminating in price between different 
purchasers of its trade books by selling such books to any of its 
purchasers at higher prices than it sells the same books by whatever 
titles of like grade and quality to others of its purchasers where such 
purchasers are in competition with each other in the resale or 
distribution of said books. 

Litrtz, Brown anp Company, Inc., 
By (sgd) Arruur H. THornum1, 
President. 


(Title) 
Date: 


\ 
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The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of 
March, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement.’ 


Norr.—Following the Commission’s acceptance of the consent set- 
tlement, as reproduced above, the Commission dismissed Count IIT 
of the complaint in D. 5900 by the following order: 

This matter coming on to be heard by the Commission upon a joint 
motion of counsel for the respondent and counsel in support of the 
complaint, requesting that Count III of the complaint in this as 
ceeding be dismissed without prejudice; and 

It appearing from said motion and from the record that prior to 
the commencement of the taking of evidence herein, the respondent, 
pursuant to the provisions of Rule V of the Commission’s Rules of 
Practice, moved the hearing examiner to suspend proceedings before 
him to permit negotiations by counsel upon a consent settlement dis- 
positive of the proceeding, which motion was granted by said hearing 
examiner; and 

It further appearing that the proposed consent settlement there- 
after agreed upon would have disposed of Count III of the complaint 
only, and not the entire proceeding as required by said Rule V, where- 
upon the parties entered into a stipulation under the terms of which it 
was agreed to request the dismissal of Count III of the complaint 
and the simultaneous issuance of a new complaint embodying the 
substance of said Count III with the understanding that the parties 


8 The consent settlement is published as amended by the following: 


AMENDMENT TO CONSENT SETTLEMENT 


The Consent Settlement hereinbefore transmitted to the Commission by hearing examiner 
under date of January 17, 1952, in connection with the stipulation between counsel as to 
settlement regarding Count III in the complaint in Docket No. 5900, is amended on page 4 
thereof as follows: 

(1) Eliminate the heading, including the words thereof, “COMMISSION’S CONCLUSION” 
as same appear on said page; 

(2) Insert at the beginning of the first line of the paragraph on said page which begins 
“The acts and practices * * *” the words “PARAGRAPH SEVEN.” 

(8) In said first line of said paragraph strike out the word “found” as it appears 
therein, and insert in lieu thereof the word “stated.” 

LITTLE, BROWN AND COMPANY, INC., 
By (sgd) STANLEY SALMEN, 
BHzec. V. President. 


Title 
Date: ‘ : 


The foregoing amendment to the consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of March 1952. 
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would at the same time submit to the Commission, through the hear- 
ing examiner, a proposed consent settlement of the new proceeding, 
which proposed consent settlement was submitted with the aforesaid 
joint motion; and 

It further appearing to the Commission that Count III of the 
complaint states a cause of action entirely separate from those stated 
in Counts I and II of said complaint, and that dismissal of said Count 
III would not adversely affect this proceeding insofar as Counts I 
and IT are concerned; and 

The Commission having considered the proposed consent settle- 
ment tendered by the parties, and being of the opinion that said 
proposal is appropriate in all respects to dispose of the suggested new 
proceeding and that it should be accepted, subject only to the condition 
that the respondent shall, within sixty (60) days after service upon 
it of a notice of such acceptance, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has: 
complied with the order to cease and desist contained in said consent 
settlement : 

It is ordered, That Count III of the complaint in this proceeding be, 
and it hereby is, dismissed ; it being understood, however, that simul- 
taneously with this action a new complaint will be issued against the 
respondent embodying all of the allegations of said Count III, the 
issues raised by which will be disposed of by acceptance of the pro- 
posed consent settlement heretofore tendered; and it being further 
understood that this shall not affect in any way the continuation of 
this proceeding under Counts I and II of the complaint herein. 
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In THE MATTER OF 


RANDOM HOUSE, INC. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914 AS AMENDED BY AN ACT APPROVED JUNE 19, 19386 


Docket 5962. Settlement, findings and order, March 6, 1952 


Where one of the major publishers in the United States of “trade” or popular 
fiction and nonfiction books, which was engaged in the direct or indirect 
publication of such books, and in the competitive interstate sale and dis- 
tribution of its said publisher’s editions to retail book sellers, and to 
wholesalers or jobbers for resale thereto, and to others, including public 
libraries and educational institutions; and which included among its said 
purchasers many engaged in competition with one another in such wholesale 
or retailing— 

Long discriminated in price between different purchasers through pricing and 
selling its said books under a discount schedule pursuant to which it sold 
to some at list prices less discounts ranging from 4914 per cent on purchases 
of five thousand or more books to 48 percent on quantities of less than one 
hundred, while allowing other wholesalers or jobbers who competed with 
said purchasers only a single discount of 43 per cent irrespective of the 
quantity purchased : 

Effect of which discrimination, or any appreciable part thereof, had been or 
might be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which it and said jobbers or wholesalers were 
respectively engaged, or to injure, destroy or prevent competition with it 
or with said jobbers or wholesalers who received the benefit of said dis- 
criminations or with customers of either: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of subsec. (a) of Sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act. : 


Before Mr. Frank Hier, hearing examiner. 
Mr. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 
Weil, Gotshal & Manges, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act) (U.S. C. Title 15, Sec. 13), and by virtue of 


1For an explanatory statement setting forth the background of the settlement in 
question in this, and three other cases against Houghton, Mifflin Company, page 861, 
Little, Brown and Company, page 869, the instant respondent, and Simon and Schuster, 
Inc., page 886, see footnote in the Houghton Mifflin proceeding on page 861. 


RANDOM HOUSE, INC. 879 
8.8 Complaint 


the authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Random House, Inc., hereinafter re- 
ferred to as respondent, has violated the provisions of subsection (a) of 
Section 2 of the Clayton Act as amended, hereby issues its complaint 
stating its charges in these respects as follows: 

Paracrapu 1. Respondent, Random House, Inc., is a corporation 
organized and existing under the laws of the State of New York with 
its principal office and place of business located at 457 Madison Avenue, 
New York, New York. 

Par. 2. Respondent is now, and for many years last past has been 
engaged directly or indirectly in the publication, distribution, and 
sale of popular fiction and non-fiction books, commonly known as 
trade books. 

Respondent was organized in 1925 and is one of the major pub- 
lishers of said trade books in the United States. It does not do its 
own printing, which is handled by several different printing companies. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public and to wholesalers or jobbers for resale to 
retail book stores and others, including public libraries and educa- 
tional institutions. Editions of said trade books so sold and dis- 
tributed are known as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years 
last past, respondent has been, and is now engaged in commerce, as 
“commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, in that it ships or causes to be shipped 
publisher’s editions of said books from the States in which the several 
places of production and business of the respondent are located, to 
purchasers thereof located in other States and in the District of Colum- 
bia; and there is, and has been at all times herein mentioned, a con- 
tinuous current of trade and commerce in said books between and 
among the several States of the United States and in the District of 
Columbia. 

Par. 4. Except insofar as it has been affected, as alleged in Para- 
graph Six hereof respondent, in the course and conduct of its business 
in commerce, has been and is now in competition with persons, firms 
and other corporations, some of which were, and are engaged in 
similar businesses in commerce. 

Also except insofar as it has been affected, as alleged in Paragraph 
Six hereof many of said jobbers or wholesalers were and are, in 
competition, some in commerce, with each other, and many of said 
retail book sellers were, and are, in competition, some in commerce, 
with each other in the retail sale of said trade books. 
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Par. 5. Respondent in the course and conduct of its business, in 
commerce, has been for many years last past, and more particularly 
since June 19, 1936, and is now discriminating in price between differ- 
ent purchasers of its trade books by selling such products to some 
purchasers at higher prices than it sells such products of like grade 
and quality to other purchasers, and some of such other purchasers 
are engaged in active and open competition with the less favored 
purchasers in the resale of such books within the United States, except 
as it has been affected as herein alleged. 

Respondent has priced and sold its publishers’ editions of trade 
books at list prices less specific discounts allowed to each class of 
purchasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold 
said books to some jobbers or wholesalers at said list prices less dis- 
counts ranging from 4914% to 48%, with the former being granted 
with respect to quantities of 5,000 or more copies, and the latter to 
Jess than 100 copies while respondent has priced and sold said books 
to other jobbers or wholesalers who are in competition in the resale 
of said books with those jobbers or wholesalers receiving the afore- 
mentioned discounts at list prices less a discount of only 43%, irre- 
spective of the quantities purchased. 

Par. 6. The effect of these discriminations or any appreciable part 
thereof has been and may be substantially to lessen competition or 
tend to create a monopoly in the lines of commerce in which respond- 
ent and said jobbers or wholesalers are respectively engaged, or to 
injure, destroy, or prevent competition with respondent or with said 
jobbers or wholesalers who receive the benefit of such discriminations 
or with customers of either of them. 

Par. 7. The acts and practices of respondent as alleged in Para- 
graph Five hereof are in violation of subsection (a) of Section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C. Title 15, Sec. 18). 


ConsENT SETTLEMENT ? 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 


*The Commission's ‘‘Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” announcing and promulgating the consent settlement as published 
herewith, follows: 

The consent settlentent tendered by the parties in this proceeding, a copy of which is 
served herewith, was on March 6, 1952, accepted by the Commission, subject only to the con- 
dition that the respondent comply with the requirements of the following paragraph with 
respect to the filing of a report showing the manner and form in which it has complied with 
the order to cease and desist, and subject to such condition said consent settlement was 
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and for other purposes,” approved October 15, 1914 (Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), the Federal Trade Commission on the day of March 12, 
1952, issued and subsequently served its complaint on the respondent 
named in the caption herein charging it with violation of subsection 
(a) of Section 2 of the Clayton Act as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint, hereby: 

1. Admits all of the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law or that such acts or practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: J 


COMMISSION’S FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Random House, Inc., is a corporation 
organized and existing under the laws of the State of New York with 
its principal office and place of business located at 457 Madison Avenue, 
New York, New York. 


ordered entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Random House, Inc., a corporation, shall, 
within sixty (60) days after service upon it of this notice and order, file with the Com- 
mission a report in writing setting forth in detail the manner and form in which it has 
eomplied with the order to cease and desist contained in the consent settlement entered 
herein. 
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Par. 2. Respondent is now, and for many years last past has been 
engaged directly or indirectly in the publication, distribution, and 
sale of popular fiction and non-fiction books, commonly known as trade 
books. 

Respondent was organized in 1925 and is one of the major publishers 
of said trade books in the United States. It does not do its own 
printing, which is handled by several different printing companies. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public and to wholesalers or jobbers for resale to retail 
books stores and others, including public libraries and educational in- 
stitutions. Editions of said trade books so sold and distributed are 
known as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years last 
past, respondent has been, and is now, engaged in commerce, as “com- 
merce” is defined in the Clayton Antitrust Act, as amended by the 
Robinson-Patman Act, in that it ships or causes to be shipped publish- 
er’s editions of said trade books from the States in which the several 
places of production and business of the respondent are located, to 
purchasers thereof located in other States and in the District of Colum- 
bia; and there is, and has been at all times herein mentioned, a con- 
tinuous current of trade and commerce in said books between and 
among the several States of the United States and in the District of 
Columbia. 

Par. 4. Except insofar as it is specified to the contrary in Paragraph 
Six hereof respondent, in the course and conduct of its said business in 
commerce, has been and is now in competition with persons, firms, and 
other corporations, some of which were, and are engaged in similar 
businesses in commerce. 

Also except insofar as it is specified to the contrary in Paragraph 
Six hereof many of said jobbers or wholesalers were, and are, in com- 
petition, some in commerce, with each other, and many of said retail 
book sellers were, and are, in competition, some in commerce, with each 
other in the retail sale of said trade books. 

Par. 5. Respondent in the course and conduct of its business, in 
commerce, has for many years last past, and more particularly since 
June 19, 1936, and until December 31, 1951, discriminated in price 
between different purchasers of its trade books by selling such products 
to some purchasers at higher prices than it sells such products of like 
grade and quality to other purchasers, and some of such other pur- 
chasers are engaged in active and open competition with the less 
favored purchasers in the resale of such books within the United 
States, except as it has been affected as herein found. 
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Respondent has priced and sold its publisher’s editions of trade 
books at list prices less specific discounts allowed to each class of 
purchasers among which are jobbers or wholesalers. 

Respondent has so discriminated in that it has priced and sold 
said books to some jobbers or wholesalers at said list prices less dis- 
counts ranging from 4914% to 48%, with the former being granted 
with respect to quantities of 5,000 or more copies, and the latter to 
less than 100 copies while respondent has priced and sold said books 
to other jobbers or wholesalers who are in competition in the resale 
of said books with those jobbers or wholesalers receiving the afore- 
mentioned discounts at list prices less a discount of only 43%, irre- 
spective of the quantities purchased. 

Par. 6. The effect of these discriminations or any appreciable part 
thereof has been and may be substantially to lessen competition or 
tena to create a monopoly in the lines of commerce in which respondent 
and said jobbers or wholesalers are respectively engaged, or to injure, 
destroy, or prevent competition with respondent or with said jobbers 
or wholesalers who receive the benefit of such discriminations or with 
customers of either of them. 

Par. 7. The acts and practices of respondent stated in Paragraph 
Five hereof are in violation of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U. S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


Ii is ordered, That the respondent Random House, Inc., a corpora- 
tion, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the sale of 
trade books in commerce as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Directly or indirectly discriminating in price between different pur- 
chasers of its trade books by selling such books to any of its pur- 
chasers at higher prices than it sells the same books by whatever titles 
of like grade and quality to others of its purchasers where such pur- 
chasers are in competition with each other in the resale or distribution 


of said books. 


Ranpvom Hovss, Inc., 
By (sgd) JRopserr K. Haas, 


Vice President. 
(Title) 
Dated: January 29, 1952. 
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The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 6th day of 
March, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist contained in said consent settlement. 


Norr.—Following the Commission’s acceptance of the consent set- 
tlement, reproduced above, the Commission dismissed Count ITI of the 
complaint in Docket 5901 by the following order: 

This matter coming on to be heard by the Commission upon a joint 
motion of counsel for the respondent and counsel in support of the 
complaint, requesting that Count III of the complaint in this proceed- 
ing be dismissed without prejudice; and 

It appearing from said motion and from the record that prior to 
the commencement of the taking of evidence herein, the respondent, 
pursuant to the provisions of Rule V of the Commission’s Rules of 
Practice, moved the hearing examiner to suspend proceedings before 
him to permit negotiations by counsel upon a consent settlement dis- 
positive of the proceeding, which motion was granted by said hearing 
examiner; and 

It further appearing that the proposed consent settlement thereafter 
agreed upon would have disposed of Count IIT of the complaint only, 
and not the entire proceeding as required by said Rule V, whereupon 
the parties entered into a stipulation under the terms of which it was 
agreed to request the dismissal of Count III of the complaint and the 
simultaneous issuance of a new complaint embodying the substance 
of said Count III, with the understanding that the parties would at 
the same time submit to the Commission, through the hearing examiner, 
a proposed consent settlement of the new proceeding, which proposed 
consent settlement was submitted with the aforesaid joint motion; and 

It further appearing to the Commission that Count III of the com- 
plaint states a cause of action entirely separate from those stated in 
Counts I and II of said complaint, and that dismissal of said Count 
III would not adversely affect this proceeding insofar as Counts I 
and II are concerned; and 

The Commission have considered the proposed consent settlement 
tendered by the parties, and being of the opinion that said proposal 
is appropriate in all respects to dispose of the suggested new proceed- 
ing and that it should be accepted, subject only to the condition that 
the respondent shall, within sixty (60) days after service upon it of 
a notice of such acceptance, file with the Commission a report in 
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writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist contained in said consent 
settlement : 

It is ordered, That Covnt III of the complaint in this proceeding be, 
and it hereby is, dismissed; it being understood, however, that simul- 
taneously with this action a new complaint will be issued against the 
respondent embodying all of the allegations of said Count III, the 
issues raised by which will be disposed of by acceptance of the proposed 
consent settlement heretofore tendered; and it being further under- 
stood that this shall not affect in any way the continuation of this 
preceeding under Counts I and II of the complaint herein. 
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In THE MATTER OF 


SIMON AND SCHUSTER, INC. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 59632 Settlement, findings and order, March 6, 1952 


Where one of the largest publishers of “trade” or popular fiction and nonfiction 
adult books and juvenile books, ordinarily selling at a retail price of $1.50 
or more per copy, which was engaged in the direct or indirect publication of 
such books, and in the competitive interstate sale and distribution of its said 
publisher’s edition to retail book sellers, and to wholesalers or jobbers for 
resale thereto, and to others, including public libraries and education institu- 
tions ; and which included among its said purchasers many engaged in com- 
petition with one another in such wholesaling or retailing— 

Long discriminated in price between different purchasers through pricing and 
selling its said publisher’s editions to some under a discount schedule of 48 
per cent regardless of the number of copies purchased, while allowing other 
purchasers discounts of from 46 to 50 per cent ; 

Effect of which discriminations, or any appreciable part thereof, had been or 
might be substantially to lessen competition or tend to create a monopoly in 
the lines of commerce in which it and said jobbers or wholesalers were re- 
spectively engaged, or to injure, destroy or prevent competition with it or 
with said jobbers or wholesalers who received the benefit of said discrimina: 
tions or with customers of either: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of subsec. (a) of Sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


Before Mr. Frank Hier, hearing examiner. 

Mr. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 

Paul, Weiss, Rifkind, Wharton & Garrison, of New York City, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), (U.S.C. Title 15, Sec. 13), and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission having reason 
to believe that Simon and Schuster, Inc., hereinafter referred to as 


1¥or an explanatory statement setting forth the background of the settlement in 
question in this and in three other cases against Houghton-Mifflin Company, Little, 
Brown and Company, Inc., page 869, Random House, Inc., page 878, and the instant 
respondent, see footnote in the Houghton Mifflin proceeding on page 861. 
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respondent, has violated the provisions of subsection (a) of Section 2 
of the Clayton Act, as amended, hereby issues its complaint stating its 
charges in these respects as follows: 

Paracrapn 1. Respondent, Simon and Schuster, Inc., is a corpora- 
tion organized and existing under the laws of the State of New York 
with its principal office and place of business located at 630 Fifth Ave- 
nue, New York City, New York. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged, directly or indirectly, in the publication, distribution and 
sale of trade books, that is, popular fiction and non-fiction adult books 
and juvenile books ordinarly selling at a retail price of $1.50 or more 
per copy. 

Respondent commenced business in 1924 shortly after its incorpora- 
tion and since then has become and is now one of the largest publishers 
of said trade books in the United States. 

Respondent sells and distributes its trade books to retail book sellers 
for resale to the public, and to wholesalers or jobbers for resale to retail 
book stores and others, including public libraries and educational in- 
stitutions. Editions of said trade books so sold and distributed are 
know as publisher’s editions. 

Par. 3. In the course and conduct of its business for many years last 
past, respondent has been, and is now, engaged in commerce, as “com- 
merce” is defined in the Clayton Antitrust Act, as amended by the 
Robinson-Patman Act, in that it ships or causes to be shipped pub- 
lisher’s editions of said trade books from the States in which the several 
places of production and business of the respondent are located, to 
purchasers thereof located in other States and in the District of Colum- 
bia; and there is, and has been at all times herein mentioned, a continu- 
ous current of trade and commerce in said books between and among 
the several States of the United States and in the District of Columbia. 

Par; 4. Except insofar as it has been affected, as alleged in Para- 
graph Six hereof, respondent, in the course and conduct of its said 
business in commerce, has been and is now in competition with persons, 
firms, and other corporations, some of which were and are engaged in 
similar businesses in commerce. 

Also, except insofar as it has been affected, as alleged in Paragraph 
Six hereof, many of said jobbers or wholesalers were, and are, in com- 
petition, some in commerce, with each other, and many of said retail 
book sellers were, and are, in competition, some in commerce, with 
each other in the retail sale of said trade books. 

Par. 5. Respondent in the course and conduct of its said business, 
in commerce, has been for many years last past, and more particularly 
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since June 19, 1936, and is now, either directly or indirectly discrimi- 
nating in price between different purchasers of its said trade books 
by selling such books to some purchasers at higher prices than it sells 
such books of like grade and quality to other purchasers, and some of 
such other purchasers are engaged in active and open competition 
with the less-favored purchasers in the resale of such books within the 
United States, except as it has been affected as herein alleged. 

Respondent has priced and sold its publisher’s editions of trade 
books at list prices, less specific discounts allowed to each class of 
purchasers, among which are jobbers and wholesalers. 

Respondent has so discriminated in that it has priced and sold said 
books to some jobbers or wholesalers at said list prices less a discount 
of 43%, irrespective of the number of copies of a title purchased while 
respondent has priced and sold said books to other jobbers or whole- 
salers, who are in competition in the resale of said books with those 
jobbers or wholesalers receiving the aforementioned discount, at list 
prices less discounts ranging from 46% to 50%. 

Par. 6. The effect of the aforesaid discriminations or of any ap- 
preciable part thereof has been or may be substantially to lessen com- 
petition or tend to create a monopoly in the lines of commerce in which 
respondent and said jobbers or wholesalers are respectively engaged, 
or to injure, destroy or prevent competition with respondent or with 
said jobbers or wholesalers who receive the benefit of said discrimi- 
nations or with the customers of either of them. 

Par. 7. The aforesaid acts and practices of respondent as alleged 
in Paragraph V hereof are in violation of subsection (a) of Section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C. Title 15, Sec. 18). 


Consent SETTLEMENT ” 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 


2The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” announcing and promulgating the consent settlement as published 
herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was on March 6, 1952, accepted by the Commission, subject only to 
the condition that the respondent comply with the requirements of the following para- 
graph with respect to the filing of a report showing the manner and form in which it 
has complied with the order to cease and desist, and subject to such condition said 
consent settlement was ordered entered of record as the Commission’s findings as to the 
facts, conclusion, and order in disposition of this proceeding. 

It is accordingly ordered, That the respondent, Sinron and Schuster, Inc., a corporation 
shall, within sixty (60) days after service upon it of this notice and order, file with the 
Commission a report in writing setting forth in detail the manner and form in which 


it has complied with the order to cease and desist contained in the consent settlement 
entered herein. 
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olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 12th 
day of March 1952, issued and subsequently served its complaint on 
the respondent named in the caption herein, charging it with violation 
of subsection (a) of section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent set- 
tlement hereinafter set forth, and in lieu of answer to said complaint, 
hereby : 

1. Admits all of the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law or that such acts and practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Simon and Schuster, Inc., is a corpora- 
tion organized and existing under the laws of the State of New York 
with its principal office and place of business located at 630 Fifth 
Avenue, New York, N. Y. 

Par. 2. Respondent is now, and for many years last past has been 
engaged, directly or indirectly, in the publication, distribution, and 
sale of trade books, that is, popular fiction and non-fiction adult books 
and juvenile books ordinarily selling at a retail price of $1.50 or 
more per copy. 
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Respondent commenced business in 1924 shortly after its incorpora- 
‘tion and since then has become and is now one of the largest publishers 
of said trade books in the United States. 

Respondent sells and distributes its trade books to retail book 
sellers for resale to the public and to wholesalers or jobbers for resale 
to retail book stores and others, including public libraries and educa- 
tional institutions. Editions of said trade books so sold and distrib- 
uted are known as publisher’s editions. 

Par. 8. In the course and conduct of its business, for many years 
last past, respondent has been and is now, engaged in commerce, as 
“commerce” is defined in the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act, in that it ships, or causes to be shipped, 
publisher’s editions of said trade books from the States in which the 
‘several places of production and business of the respondent are lo- 
cated, to purchasers thereof located in other States of the United States 
and in the District of Columbia; and there is, and has been at all 
times mentioned herein, a continuous current of trade and commerce 
‘in said books between and among the several States of the United 
States and in the District of Columbia. 

Par. 4. Except insofar as it is specified to the contrary in Paragraph 
Six hereof, respondent, in the course and conduct of its said business 
in commerce, has been and is now in competition with person, firms, 
and other corporations, some of which were and are engaged in simi- 
lar businesses in commerce. 

Also, except insofar as it is specified to the contrary, in Paragraph 
Six hereof, many of said jobbers or wholesalers were and are in com- 
petition, some in commerce, with each other, and many of said retail 
book sellers were and are in competition, some in commerce, with each 
other in the retail sale of said trade books. 

Par. 5. Respondent, in the course and conduct of its business, in 
commerce, has been for many years last past, and more particularly 
since June 19, 1936, and is now, discriminating in price between 
different purchasers of its trade books by selling such products to 
some purchasers at higher prices than it sells such products of like 
grade and quality to other purchasers, and some of such other pur- 
chasers are engaged in active and open competition with the less fa- 
vored purchasers in the resale of such products within the United 
States, except as it has been affected, as herein found. 

Respondent has priced and sold its publisher’s editions at list prices 
less specific discounts allowed to each class of purchasers among which 
are jobbers or wholesalers. 
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Respondent has so discriminated in that it has priced and sold said 
books to some jobbers or wholesalers at one discount schedule, to-wit, 
at list prices less a discount of 43% irrespective of the number of copies 
of a title purchased while respondent has priced and sold said books 
to other jobbers or wholesalers who are in competition in the resale 
of said books with those jobbers or wholesalers receiving the afore- 
mentioned discount at a different discount schedule, to-wit, at list prices 
less discounts ranging from 46% to 50%. 

Par. 6. The effect of these discriminations or any appreciable part 
thereof has been or may be substantially to lessen competition or tend 
to create a monopoly in the lines of commerce in which respondent 
and said jobbers or wholesalers are respectively engaged, or to injure, 
destroy, or prevent competition with respondent or with said jobbers 
or wholesalers who receive the benefit of such discriminations or with 
customers of either of them. 

Par. 7. The acts and practices of respondent herein stated in Para- 
graph Five hereof are in violation of subsection (a) of section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, approved June 
19, 1936 (U.S. C. Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Simon and Schuster, Inc., a 
corporation, its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the sale 
of trade books in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Directly or indirectly discriminating in price between different 
purchasers of its trade books by selling such books to any of its 
purchasers at higher prices than it sells the same books by whatever 
titles, of like grade and quality, to others of its purchasers where such 
purchasers are in competition with each other in the resale or distribu- 
tion of said books. 

Srmon anp Scuuster, Inc., 
By (sgd) Axprrr R. Leventuat, 
Vice President. 
(Title) 

The foregoing consent settlement. is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 6th day of 
March, 1952, subject only to the condition that the respondent shall, 
within sixty (60) days after service upon it of a copy of this consent 
settlement, file with the Commission a report in writing setting 
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forth in detail the manner and form in which it has complied with 
the order to cease and desist contained in said consent settlement.® 


Norr.—Following the Commission’s acceptance of the consent settle- 
ment, as reproduced above, the Commission dismissed count III of 
the complaint in Docket 5902, as follows: 

This matter coming on to be heard by the Commission upon a joint 
motion of counsel for the respondent and counsel in support of the 
complaint, requesting that Count III of the complaint in this proceed- 
ing be dismissed without prejudice; and 

It appearing from said motion and from the record that prior to the 
commencement of the taking of evidence herein, the respondent, pur- 
suant to the provisions of Rule V of the Commission’s Rules of Prac- 
tice, moved the hearing examiner to suspend proceedings before him 
to permit negotiations by counsel upon a consent settlement dispositive 
of the proceeding, which motion was granted by said hearing examiner; 
and 

It further appearing that the proposed consent settlement thereafter 
agreed upon would have disposed of Count III of the complaint only, 
and not the entire proceeding as required by said Rule V, whereupon 
the parties entered into a stipulation under the terms of which it was 
agreed to request the dismissal of Count III of the complaint and the 
simultaneous issuance of a new complaint embodying the substance of 
said Count III, with the understanding that the parties would at the 
sanie time submit to the Commission, through the hearing examiner, a 
proposed consent settlement of the new proceeding, which proposed 
consent settlement was submitted with the aforesaid joint motion; and 

It further appearing to the Commission that Count III of the 
complaint states a cause of action entirely separate from those stated 


8 The consent settlement is published as amended by the following: 
AMENDMENT TO CONSENT SETTLEMENT 


The Consent Settlement hereinbefore transmitted to the Commission by hearing exam- 
iner under date of January 17, 1952, in connection with the stipulation between counsel 
as to settlement regarding Count III in the complaint in Docket No. 5902, is amended 
on page 4 thereof as follows: 

(1) Eliminate the heading, including the words thereof, ‘‘COMMISSION’s CONCLUSION” 
as same appear on said page; 

(2) Insert at the beginning of the first line of the paragraph on said page which begins 
“The acts and practices * * *” the words “PARAGRAPH SEVEN.” 

(3) In said first line of said paragraph strike out the word “found” as it apears therein, 
and insert in lieu thereof the word “stated.” 

Simon & ScHusSTER INC., 
By (sgd) ALBERT N. LEVENTHAL, 
Vice President. 


Date: erie) 


The foregoing amendment to the consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 6th day of March 1952. 
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in Counts I and II of said complaint, and that dismissal of said Count 
III would not adversely affect this proceeding insofar as Counts I 
and II are concerned; and 

The Commission having considered the proposed consent settlement 
tendered by the parties, and being of the opinion that said proposal 
is appropriate in all respects to dispose of the suggested new pro- 
ceeding and that it should be accepted, subject only to the condition 
that the respondent shall, within sixty (60) days after service upon it 
of a notice of such acceptance, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist contained in said consent 
settlement : 

It is ordered, That Count III of the complaint in this proceeding be, 
and it hereby is, dismissed ; it being understood, however, that simul- 
taneously with this action a new complaint will be issued against the 
respondent embodying all of the allegations of said-Count III, the 
issues raised by which will be disposed of by acceptance of the proposed 
consent settlement heretofore tendered; and it being further under- 
stood that this shall not affect in any way the continuation of this 
proceeding under Counts I and II of the complaint herein. 
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In THE MATTER OF 


INDEPENDENT GROCERS ALLIANCE DISTRIBUTING 
COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5433. Complaint, Apr. 18, 1946—Decision, Mar. 7, 1952 


Where four corporations, which were fairly typical members of a large class 
of manufacturers, processors and producers who sold a substantial amount 
of foodstuffs, groceries and allied products to wholesale grocery buyers who 
also purchased through the corporate agency below described— 

(a) Paid to said corporate service and purchasing agency brokerage or allow- 

‘ances upon purchases in connection with which said agency or intermediary 
acted in fact.for its wholesale grocer stockholders and other wholesale 
grocer buyers; and 

bakes said agency, which was owned and controlled, directly and through two 
holding corporations, by wholesale grocery firms who bought through it and 
received the benefit of brokerage or commissions paid by sellers to it on 
their purchases; and which— 

1. Through the operation of franchise agreements between it and its 
numerous affiliated wholesale grocers, received from them monthly fees as 
compensation for purchasing and other services rendered to them in connec- 
tion with its purchase and sale of merchandise under its I. G. A. label, and, 
in connection with merchandise packed for sale thereunder, through the 
thousands of retail grocers affiliated with the I. G. A. movement, allotted 
and restricted the territory and channels through which said merchandise 
might be sold; and 

2. Through contracts executed between it and aforesaid and other se- 
lected sellers, packers, manufacturers and producers, specified and con- 
trolled the quality of merchandise which they might pack and sell under 
said brands; controlled, restricted and designated the number and types of 
buyers to whom said merchandise might be sold; and through negotiation 
with said sellers, controlled the price at which it might be sold to said 
buyers; 

(b) Acting in its own behalf and in behalf of its wholesale grocer affiliates, 
received commissions or other compensation from sellers upon purchases 
made by its said affiliated wholesale grocers, which it passed on to said 
buyer wholesalers in the form of services, including advertising allowances 
restricted to the promotion of said branded merchandise, known as “terri- 
torial advertising”, and measured by the amount of brokerage it collected 
on the wholesaler’s purchases of I. G. A. branded products, and in the form 
of stock dividends to one of aforesaid holding companies, the majority of 
the stock of which was owned by wholesale grocers concerned ; and 

Where one of said two holding companies, which owned and controled the stock 
of said corporate agency, and the controlling stock of both of which was 
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owned by wholesale grocery firms buying through said agency, which re- 
ceived the benefit of brokerage paid by sellers to said agency on said buyers’ 
purchases— 

(ec) Received as dividends on its stock in said corporate agency, benefits from 
allowances or discounts paid said agency on purchases as to which it acted 
in fact for wholesale grocer buyer stockholders and affiliates concerned, and 
parties to the transaction other than the seller; and 

Where a large number of wholesale grocers, associated with said corporate 
agency as stockholders and by virtue of their aforesaid contracts with it— 

(d) Received from it or from said holding company also by virtue of their stock 
interest in the form of services or dividends, the benefit of brokerage or other 
compensation paid by sellers upon their purchases, in transactions in which 
said corporate agency acted in their interests, and in connection with which 
it rendered no service to the sellers except for such incidental services as 
were involved in their not having to seek other outlets for merchandise sold 
through said corporate agency: 

Held, That the payment by such sellers of brokerage fees or commissions to 
said corporate agency on the purchases of the aforesaid wholesale grocer 
buyers, and the receipt and acceptance thereof by said corporate agency, 
holding company and buyers, under the circumstances set forth, constituted 
violations of the provisions of subsec. (c) of Sec. 2 of the Clayton Act, as 
amended. 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. Eildon P. Schrup for the Commission. 

Ungaro & Sherwood, of Chicago, Ill., for Independent Grocers 
Alliance Distributing Co., J. Frank Grimes, L. G. Groebe and William 
W. Thompson. 

Shea & Hoyt, of Milwaukee, Wis., for James D. Godfrey, Ned N. 
Fleming, Robert H. Perlitz, The Grocers Co., T. G. Harrison, Robert 
McLain, E. F. Brewster, Joseph Parker, Normal Younglove and 
Harry K. Grainger. 

Barnes, Hickam, Pantzer & Boyd, of Indianapolis, Ind., and 
Covington, Burling, Rublee, O'Brian & Shorb, of Washington, D. C., 
for Stokely-Van Camp, Inc. 

Sonnenschein, Berkson, Lautmann, Levinson & Morse, of Chicago, 
Tll., for Franklin MacVeagh & Co. 

Bender, Trump, McIntyre, Trimborn & Godfrey, of Milwaukee, 
Wis., for E. R. Godfrey & Sons Co. and Wetterau Grocer Co., Inc. 

Dorsey, Colman, Barker, Scott & Barber, of Minneapolis, Minn., 
for Winston & Newell Co. 

Tillinghast, Collins & Tanner, of Providence, R. I., for Brownell & 
Field Co. 

Thomas, Beedy, Nelson & King, of San Francisco, Calif., for Haas 
Brothers. 

213840—54 60 
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The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of Subsection (c), Section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C., Title 15, Section 13), hereby issues its 
complaint stating its charges with respect thereto as follows: 

Paracrapu 1. Respondent, Independent Grocers Alliance Distribut- 
ing Company (hereinafter for convenience referred to as “respondent 
I. G. A.”) is a corporation organized and existing under and by virtue 
of the laws of the State of Illinois with its principal office and place of 
business located at 309 West Jackson Boulevard, Chicago, Illinois, and 
with branch offices located in San Francisco, California; Seattle, 
Washington; and New York, New York. 

The respondent directors of respondent I. G. A. are: 


J. Frank Grimes James D. Godfrey, Chairman 
L. G. Groebe Ned N. Fleming 
William W. Thompson Robert H. Perlitz. 


Respondent Grocers Company is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Delaware with its 
principal office located at 3900 Board of Trade Building, Chicago, 
Illinois. 

The respondent directors of respondent Grocers Company are: 

James D. Godfrey, c/o E. R. Godfrey & Sons Co., Milwaukee, 
Wisconsin ; 

Ned N. Fleming, c/o Fleming-Wilson Mercantile Co., Topeka, 
Kansas; 

Robert H. Perlitz, c/o The Schuk aacher Company, Houston, 
Texas; 

T. G. Harrison, c/o Winston & Newell Co., Minneapolis, Minne- 
sota ; 

Robert McLain, ¢/o McLain Grocery Company, Massillon, Ohio; 

pe Brewster, c/o Brewster, Gordon & Company, Rochester, 

Ei es 

Joseph Parker, c/o Millikin, Tomlinson Company, Portland, 
Maine; 

Normal Younglove, c/o Younglove Grocery Company, Tacoma, 
Washington; 

and 

Harry K. Grainger, c/o Grainger Brothers Company, Lincoln 
Nebraska. 
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Par. 2. Respondent Jersey Cereal Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Penn- 
sylvania with its principal office and place of business located at 10 S. 
LaSalle Street, Chicago, TIlinois. 

Respondent ‘Stokely Brothers & Company, Inc., is a corporation 
organized. and existing under and by virtue of the laws of the State of 
Indiana with its principal office and place of business located at 940 
North Meridian Street, Indianapolis, Indiana. 

Respondent Dean Milk Company is a corporation organized and 
existing under and by virtue of the laws of the State of linois with 
its principal office and place of business located at 20 North Wacker 
Drive, Chicago, Illinois. 

Respondent Cupples Company is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Missouri with its 
principal office and place of business located at 401 South Seventh 
Street, St. Louis, Missouri. 

The respondents in this paragraph named are hereinafter designated 
and referred to as “seller respondents.” Said seller respondents, and 
each of them, are, and since June 19, 1936, have been, engaged in the 
business of selling commodities particularly foodstuffs, groceries and 
allied products to numerous buyers, including the buyer respondents 
hereinafter set out. Said seller respondents are fairly typical and 
representative members of a large group or class of manufacturers, 
processors and producers engaged in the common practice of selling a 
substantial portion of their commodities to buyers who purchase 
through respondent I. G. A. as intermediary for buyers. Said group 
or class of sellers is composed of a large number, to-wit : approximately 
300, of such manufacturers, processors and producers too numerous to 
be individually named herein as respondents without manifest in- 
convenience and delay. 

Par. 3. Respondent Franklin MacVeagh & Company is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of Illinois with its principal office and place of business located at 1347 
South Clinton Street, Chicago, Illinois. 

Respondent E. R. Godfrey & Sons Company is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Wisconsin with its principal office and place of business located at 
402 N. Broadway, Milwaukee, Wisconsin. 

Respondent Winston & Newell Company is a corporation organized 
and existing under and by virtue of the laws of the State of Delaware 
with its principal office and place of business located at 300 Sixth 
Avenue, N., Minneapolis, Minnesota. 
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Respondent Wetterau Grocer Company, Inc., is a corporation, the 
place of whose incorporation is not known to the Commission with its. 
principal office and place of business located at 112 Monroe Street, St.. 
Louis, Missouri. 

The respondents in this paragraph named are hereinafter designated 
and referred to as “buyer respondents.” Each of the said buyer re- 
spondents is engaged in the wholesale grocery business and is affiliated 
and under contract with respondent I. G. A. and is a stockholder of 
the respondent Grocers Company. Said buyer respondents are named 
as parties respondent, both individually and as representative of a 
group or class of a large number of wholesale grocery concerns, each of 
whom is likewise affiliated and under contract with respondent I. G. A. 
and is a stockholder of respondent Grocers Company. 

Par. 4. Respondent I. G. A., since its organization in 1927, has 
sponsored and is now sponsoring the so-called “I. G. A. movement”; 
in pursuance to which respondent I. G. A. has entered into, is now 
entering into, and acting in accordance with franchise agreements with 
wholesale grocers, located throughout the United States, whereby said 
wholesalers are granted “exclusive rights to all the merchandising, 
publicity, sales and promotion service” of respondent I. G. A., in cer- 
tain specified territories, in connection with I. G. A. merchandise which: 
consists of foodstuffs and other articles to which has been applied trade. 
names, trade-marks or insignias owned by respondent I. G. A.; said 
affihated wholesalers agree to cooperate and do cooperate with re-. 
spondent I. G. A. in the furtherance of the said I. G. A. movement, in 
enrolling and maintaining qualified retail grocers known as “I. G. A. 
Stores” within specified territories; purchasing all I. G. A. merchan- 
dise through I. G. A. or through mutually agreed sources, and selling or 
distributing such merchandise for resale only to duly qualified I. G. A. 
stores within the specified territory, paying to I. G. A. $4.75 per month 
for each I: G. A. store in such specified territory, plus a monthly fee 
of $40.00, plus an additional sum equal to one-fourteenth of one percent 
of the average monthly sales of the wholesaler during the preceding’ 
calendar year. Respondent I. G. A., in accordance with such agree- 
ments, agrees to instruct and does instruct the personnel of the whole- 
salers in the effective administration of the I. G. A. plan; cooperating 
with such personnel in supervising I. G. A. stores; making available, 
without cost, a consultation, advisory and follow-up service; furnish-° 
ing merchandising service rt advertising materials to And for the 
wholesalers and fr the I. G. A. Stores; continuing to maintain a com-: 
plete brokerage department through WhiGH the wholesalers agree to 
purchase and do purchase the fullest extent of their requirements; fur-’ 
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‘nishing to wholesalers full and complete market information relative 
to commodities handled by the wholesalers. The affiliated wholesalers 
have the privilege of renewing such agreements from year to year 
provided that they have actively and fully cooperated with I. G. A. 

As of January 1, 1939, there were affiliated and under contract with 
respondent I. G. A. approximately 97 wholesale grocers who in turn 
sponsored approximately 4,836 I. G. A. retail stores. Three of the six 
directors of respondent I. G. A. are representatives of affiliated 
wholesalers. 

Par. 5. All the capital stock of respondent I. G. A. was formerly 
owned by the Market Specialty Company, an Illinois corporation; the 
said corporation was organized merely for the purpose of holding said 
stock; all the capital stock of the Market Specialty Company is held 
by four individuals who were the original promoters of the I. G. A. 
movement, three of whom are directors of respondent I. G. A., and are 
also the officers and directors of Market Specialty Company. In 1983, 
as a result of the efforts of affiliated wholesalers to protect their in- 
terest in and expected benefits from respondent I. G. A., respondent 
Grocers Company was organized as a holding company and purchased 
50% of the capitalization of respondent I. G. A. or 100,000 shares from 
the Market Specialty Company for $500,000. The greater portion of 
‘this purchase money came from the earnings of respondent I. G. A. 
All the capital stock of respondent Grocery Company is held by whole- 
salers affiliated and under contract with respondent I. G. A. 

Par. 6. Respondent I. G. A. is now and since June 19, 1936, has been 
engaged in the business of providing, purchasing and other services 
for its affiliated wholesalers who are referred to as buyer respondents 
in Paragraph Three hereof. , 

In the course and conduct of its business, respondent I. G. A. re- 
' ceives orders from the buyer respondents to purchase commodities 
for them and transmits such orders as agent for said buyer respondents 
to the seller respondents and other sellers, as a result of the trans- 
mission of said orders, by said buyers to respondent I. G. A., the 
execution of same by said respondent I. G. A., for and in behalf 
of said buyers, and the acceptance of said orders by said seller re- 
spondents and other sellers, commodities, particularly foodstuffs, are 
by each of the said seller respondents and other sellers shipped from 
the State in which such commodities are located at the time of sale 
into and through the various other States of the United States directly 
to each of said buyer respondents. 

In the course of the buying and selling transactions hereinabove 
referred to resulting in the delivery of commodities from seller re- 
spondents to the buyer respondents, said seller respondents, since June 
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19, 1936, have transmitted, paid and delivered and do transmit, pay 
and deliver to the respondent I. G. A. so-called brokerage fees or com- 
missions, the same being percentages of the total sales prices agreed 
upon by the said seller respondents and the respondent I. G. A. Re- 
spondent I. G. A., since June 19, 1936, has received and accepted and 
is receiving and accepting such so-called brokerage fees or commissions 
upon the purchases of the buyer respondents. In 1937, respondent 
I. G. A. received such brokerage fees and commissions amounting to 
approximately $557,026.88; in 1944, such brokerage amounted to 
$346.667.39. 

Par. 7. In all of the buying and selling transactions hereinabove 
referred to, the so-called brokerage fees or commissions are paid and 
transmitted by the seller respondents and other sellers to and received 
and accepted by the respondent I. G. A., upon the purchases of the 
buyer respondents, while the said respondent I. G. A. is acting in 
fact in its own behalf and for and in behalf of buyer respondents, 
and for said so-called brokerage fees or commissions no services 
whatsoever have been rendered or are being rendered in connection 
with such purchases for or to said seller respondents and other sellers 
by respondent I. G. A. 

Prior to the enactment of the Robinson-Patman Act in June, 1936, 
80% of the so-called brokerage fees and commissions paid by the seller 
respondents and other sellers to respondent I. G. A., as intermediary 
upon the purchases of the buyer respondents were transmitted to and 
received and accepted by the buyer respondents. After the enactment 
of said Act, respondent I. G. A. discontinued the practice of remit- 
ting such brokerage and commissions, directly as such, to the buyer 
respondents; respondent I. G. A. in lieu thereof passed on, and now 
passes on, such brokerage and commissions to respondent buyers in 


the form of services, including advertising allowances by the way of — 


“territorial advertising contracts” which, in 1944, amounted to over 
$250,000 and in the form of dividends on 50% of the stock of re- 
spondent I. G. A. paid to its stockholder, respondent Grocers Company, 
for the benefit of the affiliated wholesalers who own the entire capital 
stock of said respondent Grocers Company. 

Par. 8. The payment, by seller respondents and others, of broker- 
age fees or commissions to the respondent I. G. A. upon the pur- 
chases of buyer respondents and the receipt and acceptance thereof 
by the respondent I. G. A. and its directors; Grocers Company and 
its directors; and the buyer respondents, in the manner and form 
hereinabove set forth, are in violation of the provisions of Section 
2, subsection (c) of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936. 
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Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act) (U.S. C. Title 15, Sec. 13), the Federal Trade 
Commission on April 18, 1946, issued and subsequently served its com- 
plaint in this proceeding upon the respondents named in the caption 
hereof, charging said respondents with having violated the provisions 
of subsection (c) of section 2 of the Clayton Act asamended. Answers 
were filed separately by respondent Stokely-Van Camp, Inc. (desig- 
nated in the complaint as Stokely Brothers & Company, Inc.), on 
May 7, 1946; separately by respondent Franklin MacVeagh & Com- 
pany and separately by respondent The Grocers Company (designated 
in the complaint as Grocers Company), a corporation, and its directors, 
James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, T. G. Harrison, 
Robert McLain, E. F. Brewster, Joseph Parker, Normal Younglove, 
and Harry K. Grainger, on June 11, 1946; separately by respondents 
Independent Grocers Alliance Distributing Company, a corporation, 
and its directors, J. Frank Grimes, L. G. Groebe, William W. Thomp- 
son, James D. Godfrey, Ned N. Fleming, and Robert H. Perlitz, on 
June 12, 1946; jointly by respondents E. R. Godfrey & Sons Company 
and Wetterau Grocer Company, Inc., on June 24, 1946; and separately 
by respondent Winston & Newell Company on September 3, 1947. All 
other respondents failed to file answers. On January 7, 1947 a trial 
examiner of the Commission was duly designated and appointed to 
take testimony and receive evidence in this proceeding. 

Thereafter, respondents James D. Godfrey, Ned N. Fleming, and 
Robert H. Perlitz, in their capacities as directors of respondent Inde- 
pendent Grocers Alliance Distributing Company, a corporation, 
respondents The Grocers Company and its above-named directors, and 
respondents E. R. Godfrey & Sons Company, a corporation, and Wet- 
terau Grocer Company, Inc., a corporation, by their attorneys, filed 
motions requesting permission to withdraw their aforesaid answers 
and, in lieu thereof, to substitute answers annexed to, and made a part 
of, said motions. On September 16, 1947, the Commission granted 
said motions, and the substitute answers annexed to, and made a part 
thereof, have been duly received and filed. All of said substitute 
answers, together with the answer of Winston & Newell Company, 
admit in part and deny in part the allegations of the complaint and 
provide that the Commission may, without the holding of hearings, 
the taking of testimony, the adduction of other evidence, and without 
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intervening procedure, hear this matter upon the complaint, the afore- 
said answers, and briefs and oral argument of opposing counsel as to 
whether or not the allegations of the complaint as therein stated and 
admitted constitute a showing of a violation of law by these respond- 
ents and may then proceed to make and enter its findings of fact, in- 
cluding inferences and conclusions based thereon, and enter its order 
disposing of this proceeding. 

On March 381, 1947, separate stipulations were entered into by and 
between counsel in support of the complaint and the respondent 
Winston & Newell Company, and by and between said counsel and re- 
spondents Independent Grocers Alliance Distributing Company and 
its directors, J. Frank Grimes, L. G. Groebe, William W. Thompson, 
James D. Godfrey, Ned N. Fleming, and Robert H. Perlitz. Coun- 
sel for respondent Franklin MacVeagh & Company signed the latter 
stipulation and agreed that said respondent would be bound by its 
terms. Ata hearing before the trial examiner on the same date, said 
stipulations, including statements of fact and exhibits therein set 
forth, were introduced and admitted in evidence in lieu of other tes- 
timony. They provide that the Commission may, without the holding 
of hearings, the taking of testimony, the adduction of other evidence, 
and without intervening procedure, hear this matter on the com- 
plaint, the answers of these respondents, the stipulations as to the 
facts, including the incorporated exhibits, and briefs and oral argu- 
ment of opposing counsel, and proceed to make and enter its findings 
of fact, including inferences and conclusions based thereon, and enter 
its order disposing of this proceeding. At a hearing held before the 
trial examiner on April 15, 1947, the exhibits attached to and made a 
part of the stipulation between counsel supporting the complaint and 
the respondent Independent Grocers Alliance Distributing Company 
and its aforesaid directors were admitted in evidence as to all respond- 
ents named in the complaint. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, answers, substitute answers, 
the aforesaid stipulations of fact, recommended decision of the trial 
examiner and exceptions thereto (which exceptions have been sep- 
arately disposed of), briefs, oral argument and reargument of coun- 
sel, and the Commission having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion cep therefrom : 


FINDINGS AS TO THE FACT 


ParacraPH 1. (a) Respondent Independent Grocers Alliance Dis- 
tributing Company (hereinafter referred to as “respondent I. G. A.”) 
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is a corporation organized and existing under and by virtue of the 
laws of the State of Illinois, with its office and principal place of 
business located at 309 West Jackson Boulevard, Chicago, Illinois. 
Said respondent owns substantially all of the stock of corporations 
of the same or similar name located in San Francisco, California, 
Seattle, Washington, and New York, New York. Said respondent 
was organized April 25, 1928, 


“to buy, sell and generally deal in and trade with, either as principal 
or agent, all grocery and food products, wearing apparel, hardware, 
machinery, implements, building material, furniture, manufacturers’ 
raw materials and supplies, pharmaceutical preparations, wood and 
fiber material and products, leather products, aluminum utensils, glass 
and earthenware, chemicals, florist supplies, paints and varnishes, 
store fixtures, bakery products and other commodities used or mar- 
keted, and to sell service in connection with all production, distribu- 
tion and utilization of such commodities; to contract for and deal in 
the advertising of such commodities; to install efficiency and other 
service systems, both personal and general, in plants producing or dis- 
tributing such commodities; to organize, foster and promote trade 
and other associations and organizations, and to make business and 
market analyses for such organizations; to assist in financing manu- 
facturers and distributors of such commodities; to publish bulletins 
and newspapers for the industries and members of the industries deal- 
ing with such commodities; to acquire and disseminate information 
regarding the production, preparation, distribution and consump- 
tion of said articles or commodities; and to generally aid and assist 
wholesale and retail merchants, and to do any and all things incident 
to the same or any of them.” 

(b) The officers and directors of respondent I. G. A. are as follows: 


roabrnankeGPrimes === ss sre ere President and Director, 
GerardsMaUnearoee a2 s e Vice President, 

Froward Gerhard =-2-- Vice President, 

bouis.G. Groebe aus z=" 3 eeenn 5. Secretary, Treasurer, and Director, 
James 1) Godtrey. == * SbF Chairman, Board of Directors, 
NeGENS niemino see = gees Director, 

ROCCE Ler Ua as eee tee ee Director, and 

William, W. Thompson 22.22--— =. Director. 


(c) Respondent I. G. A. had an original authorized capitalization 
of 100 shares of no-par-value common stock, representing a sub- 
scribed, paid-in amount of $1,000, divided as follows: J. Frank Grimes 
subscribing $300 and receiving 30 shares; L. G. Groebe subscribing 
¢300 and receiving 30 shares; William W. Thompson subscribing $300 
and receiving 30 shares; W. K. Hunter subscribing $100 and receiving 
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10 shares. The capital stock of respondent I. G. A. was increased 
from 100 shares no-par-value to 200,000 shares no-par-value on April 
94, 1933, at which time the number of directors was increased from 
three to six. This capitalization increase was accomplished by trans- 
fer of all the original shares of stock, valued at $1,000,000, on the basis 
of exchanging 2,000 shares of new stock for each share of the old 
stock. The corporate stock of respondent I. G. A. is now owned and 
controlled as follows: 

(1) Market Specialty Company, an Illinois corporation, owning 
and controlling 100,000 shares; 

(2) The Grocers Company, respondent herein, a Delaware corpora- 
tion, owning and controlling 100,000 shares. 

Par. 2. Market Specialty Company is an Illinois corporation organ- 
ized by respondents J. Frank Grimes, L. G. Groebe, and William W. 
Thompson, with its office and principal place of business located at 
£09 West Jackson Boulevard, Chicago, Illinois. Said corporation was 
chartered April 24, 1933, “to acquire, own, sell and otherwise dispose 
of and deal in and with stocks, bonds, mortgages, securities, and notes 
of corporations and individuals.” The authorized capitalization of 
Market Specialty Company is 100 shares of no-par-value common 
stock, representing the subscribed, paid-in amount of $1,000, divided 
as follows: J. Frank Grimes, 3314 shares; L. G. Groebe, 3314 shares; 
and William W. Thompson, 3314 shares. Said capital stock of Market 
Specialty Company was paid for by 50 shares of the capital stock of 
respondent I. G. A. The present owners of its capital stock, together 
with its officers and directors, are as follows: 


J. Frank Grimes, President and Director ________________-___ 30% 
William W. Thompson, Secretary and Director ~_-____________ 30% 
LG; Groebe; Treasurer and Directori=—_ = --s- eee 30% 
Way ~ He Un te ei ose orn ep ca 2 ear 314% 
Jane Hunter W 1SCOMP ssa. ee nee ee 624% 


Par. 3. (a) Respondent The Grocers Company is a Delaware cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its principal office located 
at 100 West Second Street, Wilmington, Delaware. It was organized 
April 3, 1933, for the purpose of acquiring, holding, and exchanging 
the capital stock of other corporations, and specifically to hold the 
capital stock of respondent I. G. A., by certain wholesale grocers 
holding respondent I. G. A. franchises, who were interested in pro- 
tecting their rights in the I. G. A. label, and in the efficient manage- 
ment of respondent I. G. A.’s national headquarters, as hereinafter 
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more particularly set forth. The present officers and directors of re- 
spondent The Grocers Company are as follows: 


J.-S; Godfrey. 4. si stes>3 5 President, 

Josephs Parker! . 208 is Vice-President, 

Harry K. Grainger__________ Secretary-Treasurer. 

Directors: . 

J.D? Godfrey 22) ae % ®. R. Godfrey & Sons Co., 
Milwaukee, Wisconsin; 

1 Ga arrison res. ls = aT" Yo Winston & Newell Company, 
Minneapolis, Minnesota ; 

Ned N. Fleming_____________ % Fleming-Wilson Mercantile Company, 
Topeka, Kansas; 

K. F. Brewster___________-__ % Brewster, Gordon & Company, 
Rochester, New York; 

Robert MeLain________-____ % Mclain Grocery Co., 

Massillon, Ohio; 

Normal Younglove__________ % Younglove Grocery Co., 
Tacoma, Washington; 

Harry K. Grainger__________ % Grainger Bros. Co., . 
Lincoln, Nebraska ; 

Robert#H. Perlitz. = -=-=— % The Schumacher Co., 
Houston, Texas; 

Joseph Parker______________ % Millikin Tomlinson Co., 


Portland, Maine. 


(b) Respondent I. G. A., the Market Specialty Company, and re- 
spondent The Grocers Company entered into a subscription agreement 
with I. G. A.’s affiliated wholesale grocers with respect to the purchase 
of stock of respondent I. G. A. then held by the Market Specialty Com- 
pany, wherein it was provided that the Market Specialty Company 
would cause respondent I. G. A. to increase its capitalization so as to 
provide for 200,000 shares of no-par-value stock, and that Market 
Specialty Company would sell one-half of the capital stock (100,000 
shares) of respondent I. G. A. to wholesalers affiliated with the I. G. A. 
movement, and that as a part of said agreement, respondent I. G. A. 
would pay to Market Specialty Company, out of a so-called advertis- 
ing account held by it, the sum of $61,370. In consideration of such 
payment, Market Specialty Company transferred and delivered, pur- 
suant to agreement, 12,274 shares of the capital stock of respondent 
I. G. A. to respondent The Grocers Company, which would in turn 
transfer and deliver an equal number of shares of its capital stock to 
the wholesalers affiliated with the I. G. A. movement, without cost to 
them; and further, that the Market Specialty Company would sell to 
these said wholesalers the remainder of the 100,000 shares of stock. 
that is, 87,726 shares, at the rate of $5 per share, payment for same 
being spread over a period of 56 months, commencing May 1, 1933. 
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It was also agreed that “all profits or dividends which during the time 
of this agreement are paid on account of the shares of stock being 
purchased hereunder shall be applied towards the purchase price of 
the said stock.” This agreement also provided that the wholesaler who 
purchased this stock from the Market Specialty Company agreed with 
respondent The Grocers Company to transfer and deliver to the latter 
company all such capital stock being purchased pursuant to the agree- 
ment, and to accept from respondent The Grocers Company shares of 
the capital stock of The Grocers Company for each share of the capital 
stock of respondent I. G. A. sf 

(c) In another agreement between Market Specialty Company and 
respondent The Grocers Company, dated April 29, 1933, Market Spe- 
cialty Company agreed to sell to respondent The Grocers Company all 
shares that it owned (87,726) of the capital stock of respondent I. G. A. 
not purchased by the said wholesalers, it being intended that respond- 
ent The Grocers Company should, upon the completion of all of this 
and the other said contracts, hold either as principal or otherwise 
100,000 shares of the capital stock of respondent I. G. A., that being 
one-half the lawfully authorized outstanding capital stock of that 
corporation. This purchase agreement contained the following clause: 

“Market Specialty does hereby agree to sell, and Grocers Company 
does hereby agree to purchase, for $5.00 per share, 87,726 shares of the 
capital stock of headquarters, payable at the rate of $9,000.00 per 
month for 56 months, commencing May Ist, A. D. 1933, which said 
monthly payment shall include interest on the deferred payment, at 
the rate of 6% per annum; Provided, however, that the obligation of 
the parties hereunder shall be reduced by such payments as may from 
time to time be made by the Wholesale Grocers affiliated with head- 
quarters who have signed purchase agreements for the said stock as 
hereinabove mentioned, it being the intent hereof that Grocers Com- 
pany shall be bound to purchase, and Market Specialty Company shall 
be bound to sell, only such stock as is not purchased by the said affili- 
ated wholesale grocers.” 


It also contained a provision that all the stock should be placed in 
escrow and be delivered to The Grocers Company upon completion of 
all the payments therein mentioned. It further provided that the 
Market Specialty Company would, in consideration of the agreement 
and of services rendered by respondent The Grocers Company and its 
oflicers, pay to respondent The Grocers Company a sum equal to 10% 
of all moneys which it might from time to time receive in payment 
of the 87,726 shares of stock, whether the same be received from the 
wholesale grocers or from other sources. 
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(d) Pursuant to the foregoing agreements, respondent The Grocers 
Company was organized April 8, 1933, by wholesale grocers affiliated 
with the I. G. A. movement, and since that date has been conducted as 
a corporation, having as its officers and directors wholesalers who were 
then and who are now affiliated with the I. G. A. movement, including 
‘respondents James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, 
T. G. Harrison, and E. F. Brewster. Three of these officers and direc- 
tors have also continuously served as officers and directors of respond- 
ent I.G. A. since 1933. 

(e) Beginning May 1, 1933, respondent I. G. A. allocated $4,500 
“out of the respective brokerage accounts toward the installment pay- 
ments due on the said contracts as of May 1, 1933.” As of October 
1934 there was received by respondent The Grocers Company from 
respondent I. G. A., on said dividend allocations, a total of $76,500 
to apply towards the purchase price of the 87,726 shares of stock. In 
addition respondent The Grocers Company was given credit for service 
allowance deductions for 18 months at $4,500 per month, or a total 
‘of $81,000. The said stock-purchase plan entered into on April 29, 
1933, between respondent The Grocers Company and Market Spe- 
cialty Company was completed on December 1, 1937, as follows: 

The initial down-payment of $61,370, which was obtained from the 
‘former national advertising fund held by the Independent Grocers 
‘Alliance Distributing Company ; 

Dividends received on stock of Independent Grocers Alliance Dis- 
tributing Company owned by The Grocers Company as declared and 
paid in the period from May 1933 to December 1937, inclusive, 
$189,000; 

Amounts paid by individual wholesalers through charges to their 
accounts with the Independent Grocers Alliance Distributing Com- 
pany in the total amount of $315,000. 

(f) These payments resulted in the payment to the Market Spe- 
cialty Company over the 56-month period from May 1, 1933, to De- 
cember 31, 1937, of the purchase price of $500,000 plus 6% interest, 
as a result of which, the stock held in escrow at the Northern Trust 
Company, Chicago, was released to respondent The Grocers Company 
on December 2, 1937, in stock certificates as follows: 


The Grocers Company, dated April 29, 1933__-__________ 99,997 shares. 
For qualifying directors James D. Godfrey, T. G. 
Harrison and NeduN. nileming == 2 2=. eos 1 share each. 


At that time all the outstanding capital stock of respondent The 
Grocers Company was held by wholesale grocers and individuals en- 
‘gaged in the wholesale grocery business and affiliated with respondent 
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I. G. A. On December 13, 1937, proxies were appointed to vote the 
stock of respondent I. G. A. during the year 1938. The stockholders 
as of April 20, 1946, were as follows: 


Number 
Name of shares 
Virginia M. Beattie (Mrs.), 690 Bellaire St., Denver, Colo___-__-__------- 6 
F. J. Bedessem, 231 South 15th St., LaCrosse, Wis_--------------------- 34 
Blake-Curtiss: Company, (ayerhillj, Mass=_22 = (52222 e = 1, 136 
B. Franklin Brewster, 2080 East Ave., Rochester 10, N. Y_--------------- 2, 816 
Carroll Brown, 65 (ilatayette:St:, Denver, Colo=_—-o= = = 109 
BE. N. Brown, Jr., 13824 Williams St., Denver, Colo_-___-__----_____--__- 89 
J. S. Brown, Jr., 745 Columbine St., Denver, Colo-_-__-___---_-_---_----- 90 
Lu Gray D. Brown (Mrs.), 657 Lafayette St., Denver, Colo_______-__-_-- 301 
iW... K. Browns65t bmerson: StasDenver|Colo_= =: Sass eee 421 
W. K. Brown, Jr., 1038 U. S. National Bank Bldg., Denver, Colo___--____ 20 
William K. Brown, Jr., 1036 U. S. National Bank Bldg., Denver, Colo_____ 110 
Brownell & Pield Company, Providence. ty. le ates ee nee eee 1, 300 
Burlington: Grocery ‘Company, Burlington, Vts-2 22 = = 2 eee 1, 501 
Carroll, Brough & Robinson, Inc., Oklahoma City, Okla_____-_-___-_____~- 50 
Central Grocery Company, Yakima, Wash _____--____=-_-_____________ 50 
Champa & Co., % Colorado National Bank, Denver, Colo-_________-_____ (0) 
Trek... cobb: Company, Cortland. IN. Vs == oe ee ee eee 1, 850 
Bessie S. Cosgriff (Mrs.), Trustee, 1064 Gaylord St., Denver, Colo_______ 175 
R. M. Davidson, 1104 Warm Springs Ave., Boise, Idaho________________ 1, 000 
C. H. Deutsch, 1985 Janette Ave., Cleveland Heights, Ohio___--________ 8 
Marcel L. Deutsch, 1924 Hast 105th St., Cleveland, Ohio__-_____________ 8 
DeaVoe Grocery=Corporation, Warten, Ohi0Ls- 2-4 - Se es eee 1, 300 
David Childs Dodge, 3901 South University Blvd., Denver, Colo__._______ 27 
D: 'C- Dodge, 1830 Broadway, Denver, Colo== 2 ne See eee ee 105 
Margaret Niles Dodge (Mrs.), 3901 South University Blvd., Denver, Colo_ 53 
Pearce K. Drake (Mrs. Fred R.), 305 Lexington Ave., New York City____ 2,260 
he Haveyacompaly, “enia, | Ohigw- Cis 2= ) ss) ete See, eee eee 4, 640 
Mrs. Mary Egstad, 241 South 23d St., La Crosse, Wis__-_-_--___________ 51 
Lois P. English & Clarence H. English as Joint Tenants with right of Sur- 
vivorship, 2919 Dale:St., San Diezo 4, Calif. 3 20 
Dr. William C. Finch, % Robert A. Levi, Esq., Attorney at Law, 4413 S. 
Broadway, Los*Angeles#3i, Calits2° 7i tA Aa See ee ee 1 
Virginia Miller Fleming, % The Fleming Company, Topeka, Kans_______ 352 
The Fleming Wilson Mercantile Company, Topeka, Kans__-____________ 2, 500 
Franklin MacVeagh & Co., 1347 South Clinton St., Chicago, M1___-______ 2, 750 
C. P. Galligan, 308 North 22d Street, La Crosse, Wis_____-______________ 42 
Cannon Grocery Company, Marquette, Mich________-_-______-- 1, 050 
Wleanor P. Garnett & Harry H. Garnett as Joint Tenants, with Right of 
Survivorship, 124 East Fontanero St., Colorado Springs, Colo________ 20 
Gary Wholesale Grocery Company, Gary, Ind__-_---_-________________ 1,170 
General Grocery Company, Inc., Portland, Oreg_____--________________ 500 
Mrs. Jean Gillette, 1004 Cass Street, La Crosse, Wis__-_____-__________ 51 
E. R. Godfrey & Sons Company, Milwaukee, Wis_-------___-__________ 6, 440 


Philip S. Goldberg, Guardian of the Estate of Edna Goldsmith, Incompe- 
tent, % Bloomberg & Wolf, Attorneys at Law, 1910 Union Commerce 
Bldg: Cleveland, Ohio:_2- 225 = Se ee 16 
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Number 
Name of shares 
Grainger bros. Company, -uincoln’ Nebr foes O1ser ene Feo is Al 2, 860 
H. K. Grainger, % Grainger Brothers Co., Lincoln, Nebr____--__________ 909 
J. J. Grainger, % Grainger Brothers Co., Lincoln, Nebr___-__-____________ 594 
Haas Brothers, 3d and Channel Sts., San Francisco, Calif.._.___________ 483 
J. 'W. Hawkins, Trustee, Grand Junction, Colo._-_.~--2.2~_-_____ 34 
‘The; Holbrook-Grocery~Co-; Keene; Nut 22 3) i) erly 2, 387 
Holkmstrom-PilchersCompany,J oliet, Tl 2) Dosa ae See F ae 117 
Mrs. Mariam Hurtgen, 2404 Vine St., La Crosse, Wis_-_--_-_-__________ 51 
Independent Grocers’ Alliance Distributing Co., 309 West Jackson Blvd., 

CLT CaO Tht a eae he A ec ee ST 2 Pes 164 
International Trust Company, Guardian for Lu Gray Miles Dodge, 17th 

and..@atitornia “Sts "Denver, Colol2c 224, 2. oe eee) peter 2 27 
The Inter-State-Grocer»Co.,-Joplin; Mo lol UL te sil) sa et 700 
The F. N.Johnson.Co., Bellefontaine, Ohio 22_- 22-2 at 1, 000 
S. M. Kennedy, % C. D. Kenny Division, Sprague Warner-Kenny Corp., 

Bal timO FeV Gesaea sree Ol be Cs ee 220 
La Crosse Trust Company, Trustee for L. H. Martin, Jr., La Crosse, Wis__ 51 
wee Grocery, Company; Hverett, Wash2 2s-62--- 2=- 5) 6 ee 50 
Francis H. Leggett & Company, 27th St. and 12th Ave., New York City___ 2,280 
Lewis-Hubbard Corporation, P. O. Box 2238, Charleston 28, W. Va__-___- 4, 660 
Pperviclain«GLoceny CG.2 Massillon, ODO: ===. 2 eee ae ee ee 2, 910 
PLENOSE Ge MC MahoneUtiCa NCW MOL Kos ean ee e oe ee ee 880 
Jane Metzler, Mrs., 913—A Euclid St., Santa Monica, Calif__._______-____ arg 
Millikens Tomlinson /Co.;,Portland, Maine 33 =---= 4222-2 5, 480 
Harriett M. Nash, Mrs., 345 S. Williams St., Denver, Colo_-___________ 6 
The New London City National Bank, Nominee, New London, Conn______ 900 
Katherine J. Nordstrom, Mrs., 911 11th Ave. N., Seattle, Wash___________ 126 
Forrest C. Northcutt, First National Bank Bldg., Denver, Colo______--__ 14 
Nowell Wholesale Grocery Co., Columbia, Mo_-----------__-__-______- 320 
Oliver;Finnie: Company,.Memphis; Tenn -l-5_s2sen 3551) oes sel 1, 560 
The Ottawa Wholesale Grocery Co., Ottawa, Kans_______-_-____________ 78 
Palmersimpson.ecompany, Laconia, oN. Hoo 2 = 812 
Awe eri ecu OOMPAaAny, LOLu W aye niNG sea oe eee 2220 
Jacob A. O. Preus, % W. A. Alexander & Co., 135 S. LaSalle St., 

TCA SOM ER ea Eos ee SE oe Pe ae See ee. Seas 493 
IPErGer eM cGilli co MiilonesgIN Ves tee eee OE Se Se ee 1, 300 
Progressive Wholesale Grocery Co., Bad Axe, Mich___________-_____-___ 920 
L. B. Raymond, 205 North 16th, St., La-Crosse, Wis—-=--__=s2=2s--_____ 322 
(TMiGeACeRCILer Company, ballLumOLre, Wile. == 8 ee eee 167 
Roundup Grocery Company, Spokane, Wash-__---__--_---___ 2 50 
Rone Royston a Oompany, Aurora, [il== =. -__ ee eee 970 
The Schuhmacher Company, Houston, Tex_-----_~-_-_-_L~_-_-_=---_- 3, 890 
Ve.VeSharpe: P4.O.,BoxA3ssl, Pampa, Watts 32220 = Se Se ne 805 
CGH, Sisson; 349 Milford ‘St. "Glendale, Calif. _2_- ==" "sees 51 
KK VWenSISSOUsooU INOtLh 2od) St. uva Crosse, WiSs—-- 2 oat a Se 1, 747 
WV we iatrabicis Go.) bexineton, mye - ah 1, 530 
Mrs. Anna Stall, 1601 Pearl St., Temple Apartments, Apartment 29, Den- 

WGI: Oe OEE coast ct 2 tees Fy a ee ee ee See eel ee 70 
Standard Grocery & Milling Co., Inc., Holland, Mich_--------.---------- 670 


Helen Mastill, Mrs) fo0 Deans... oodstock, Tz == ok ee 6 
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t'rances B. Strecker, 338 North Linden Ave., Highland Park, Ill--------- 52 

Edwin B. Suydam, 30 E. 42d St., New York, New York------------------ 37 

Katherine Suydam, Mrs., Archer Road, Harrison, New York------------ 588 
The Exchange National Bank of Tampa, Florida, as Trustee Under the 

Will of Alfred William Perkins, Dec’d., Tampa, Fla______________---- 805 

Utah Wholesale Grocery Co., Salt Lake City, Utah__--_--___---_---_----- 550 

1, 450 


ASW. Walsh Company, Kalamazoo, Mich=-2=222_ = 22252322 eee a 
B. Ward, M. Ziegler and William C. Finch, an undivided .2 interest each ; 
Charles Wilson, Flora Wall, Mayme Heller and Dora Wilson, an un- 


divided... interest each. === se a ee ee 1 
The W. A. Weaver Company, East Liverpool, Ohio___-_-_-_-__-__--_-_---_- 650 
Wetterau Grocer Company, Inc., 2d and Monroe Sts., St. Louis, Mo__---_ 2, 130 
The White & Bender Company, Wallace, Idaho___--____-_---_-_---_-_- 68 
S. A. Wilson, c/o Grainger Brothers Co., Lincoln, Nebr_--------------- 594 
Winston & Newell Company, Minneapolis, Minn________--___--____----_ 10, 590 
Younglove Grocery Company, Tacoma, Wash__.=—-_-________- === === 50 
Zarnitz Bros. Grocery Co., Wheeling, W. Va---=~---_-=---_-___--____- 2, 070 

98, 978 


Par. 4. Marketing Specialist, Inc., is an Illinois corporation organ- 
ized in June 1926 by J. Frank Grimes, William W. Thompson, and 
L. G. Groebe, hereinbefore mentioned as organizers of respondent 
I. G. A. and Market Specialty Company. A fourth individual, John 
J. Miller, also acted as an organizer of Marketing Specialist, Inc., 
which was the original sponsor of the predecessor of respondent 
J. G. A., namely, Independent Grocers Alliance of America. Market- 
ing Specialist, Inc., transferred to respondent I. G. A. shortly after 
its organization all its right, title, and interest in and to the “I. G. A.” 
brand, trademark, trade name, insignia, etc., upon the payment of 
the nominal sum of $10 and the assumption by respondent I. G. A. of 
certain obligations then existing on contracts previously entered into 
between said Marketing Specialist, Inc., and various and sundry job- 
bers. On March 10, 1931, said Marketing Specialist, Inc., sold the 
capital stock of respondent I. G. A. to the said J. Frank Grimes, L. G. 
Groebe and William W. Thompson, and W. K. Hunter, which stock 
was originally issued to said individuals and sold by them to Market- 
ing Specialist, Inc. 

Par. 5. (a) Food Products Co. of America is an Illinois corpora- 
tion organized by the said William W. Thompson and L. G. Groebe 
and John J. Miller, under the laws of the State of Illinois, in Novem- 
ber 1926, under the name of Neighbor Products Co., to manufacture, 
produce, buy, and sell, as principal or agent, grocery and food prod- 
ucts and other merchandise, and to own, make, establish, procure, buy, 
and sell, as principal or agert, trade names, trademarks, copyrights, 
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patents, secret formulas and processes, etc. The corporate name 
“Neighbor Products Co.” was changed to “Food Products Co. of 
America” on April 26, 1932, at which time all the stock of said corpo- 
ration was owned and controlled by respondent I. G. A. On April 
30, 1928, the said Neighbor Products Co. transferred all of its right, 
title, and interest in and to the “I. G. A.” brand, trademark, trade 
name, etc., to respondent I. G. A., retaining, however, at that time, its 
control of another brand known as “Neighbor Brand.” Said Food 
Products Co. of America now has as its officers, and members of its 
Board of Directors, individuals who occupied similar positions in 
respondent I. G. A. 

(b) On June 30, 1938, respondent I. G. A. caused to be organized 
under the laws of the State of Illinois another corporation known as 
Neighbor Products Oo., to act as brokers or agents for others, and to 
engage in the general advertising and merchandising business for 
others who engage in the general manufacturing and mercantile busi- 
ness. The present officers and directors of said Neighbor Products 
Co. are the same persons as those who are officers and directors of 
said Food Products Co. of America. 

Par 6. Progressive Wholesale Grocery Company (one of I. G. A.’s 
supply depots) is a Michigan corporation organized, existing, and do- 
ing business under and by virtue of the laws of the State of Michigan, 
with its principal office and place of business located at Bad Axe, 
Michigan. Said corporation owns and controls all the outstanding 
capital stock of the Northern New York Grocery Company, Inc., a 
wholesale grocer corporation organized, existing, and doing business 
under and by virtue of the laws of the State of New York, with its 
principal office and place of business located at Malone, New York. 
Said Progressive Wholesale Grocery Company also owns and con- 
trols all the outstanding capital stock of Redman Wholesale Com- 
pany, a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Michigan, with its principal 
office and place of business located at Alma, Michigan. The voting 
capital stock of Progressive Wholesale Grocery Company is owned 
and controlled as follows: 

djs Dial oo CHIN ee a eS 6,600 shares, 

Cn LL OCIC Stree ar een eee ee ee re eee se ee 2,200 shares, 
or 8,800 shares out of a total outstanding issue of 10,34114 shares. 
These two persons also own 60% of the stock and act as officers and 
directors of Market Specialty Company, which owns 50% of the 
stock of respondent I. G. A., of which they are also officers and direc- 
tors. All the above-described wholesale grocer concerns are affiliated 
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and under contract with respondent I. G. A., and said Progressive 
Wholesale Grocery Company is a stockholder of respondent The 
Grocers Company. 

Par. 7. (a) Respondent Franklin MacVeagh & Company is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Illinois, with its principal office and place of business 
located at 1847 South Clinton Street, Chicago, Ilinois. 

(b) Respondent E. R. Godfrey & Sons Company is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Wisconsin, with its principal office and place of business located at 
402 North Broadway, Milwaukee, Wisconsin. Respondent James D. 
Godfrey is president and director of this corporation. 

(c) Respondent Winston & Newell Company is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business located at 300 
Sixth Avenue North, Minneapolis, Minnesota. Respondent T. G. 
Harrison is president and director of this corporation. 

(d) Respondent Wetterau Grocery Company, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Missouri, with its principal office and place of 
business located at 112 Monroe Street, St. Louis, Missouri. 

(e) Each of the corporations previously named in this paragraph 
is engaged in the wholesale grocery business, and (excepting Winston 
& Newell Company, since August 31, 1942) is affiliated and under 
contract with respondent I. G. A., and is a stockholder of respondent 
The Grocers Company. Said corporations are herein referred to as 
buyer-respondents and are named in this proceeding as representa- 
tive of all the wholesale grocers listed below, who, on April 18, 1946, 
had franchise agreements with respondent I. G. A., the first thirty- 
one of which, on April 20, 1946, also held stock in respondent I. G. A. 


E. R. Godfrey & Sons Co., Milwaukee, Wisconsin, 
Ganno Grocery Company, Marquette, Michigan, 
DeVoe Grocery Co., Warren, Ohio, 

The Fleming Company, Inc., Topeka, Kansas, 
Holmstrom-Pilcher Co., Joliet, Illinois, 

A. H. Perfect & Co., Fort Wayne, Indiana, 
Lewis, Hubbard & Co., Charleston, W. Va., 
Grainger Bros. Co., Lincoln, Nebraska, 

The F. N. Johnson Co., Bellefontaine, Ohio, 
Zarnitz Brothers Grocery Company, Wheeling, W. Va., 
The Schumacher Company, Houston, Texas, 
Gary Wholesale Grocery Co., Gary, Indiana, 
Standard Grocer Co., Holland, Michigan, 


894 


INDEPENDENT GROCERS ALLIANCE DISTRIB. CO., ET AL. 913 
Findings 


The Inter-state Grocer Co., Joplin, Missouri, 

Milliken Tomlinson Co., Portland, Maine, 

Burlington Grocery Co., Burlington, Vermont, 

The Holbrook Grocery Co., Keene, New Hampshire, 

The McLain Grocery Co., Massillon, Ohio, 

Blake Curtiss Co., Haverhill, Massachusetts, 

Nowell Wholesale Grocery Co., Columbia, Missouri, 

W. T. Sistrunk & Co., Lexington, Kentucky, 

Franklin MacVeagh & Co., Chicago, Illinois, 

Wetterau Grocery Co., Inc., St. Louis, Missouri, 

The F. H. Cobb Company, Cortland, New York, 

Progressive Wholesale Grocery Co., Bad Axe, Michigan, 

Thomas G. McMahon & Co., Utica, New York, 

Brownell & Field Co., Providence, Rhode Island, 

Haas Brothers, San Francisco, California, 

Utah Wholesale Grocery Co., Salt Lake City, Utah, 

Roundup Grocery Co., Spokane, Washington, 

Lee Grocery Co., Everett, Washington (resigned January 1, 1947), 

DeVoe Grocery Co., Warren, Ohio, and its successor, 

William Edwards Co., Warren, Ohio, 

The Sisson Co., La Crosse, Wisconsin, 

Gateway Grocery Co., La Crosse, Wisconsin, 

Brewster, Gordon & Co., Rochester, New York, 

House of Pilcher, Inc., Joliet, Illinois, and its successor, 

Holmstrom-Pilcher Co., Joliet, Illinois, 

Becker Prentiss, Inc., Buffalo, New York, 

Perkins & Sharpe, Inc., Tampa, Florida, and its successor, 

Gulf Grocery Co., Tampa, Florida, 

The Holbrook Grocery Co., Keene, New Hampshire, and its pred- 
ecessor, 

Homer Simpson Co., Laconia, N. H., 

Northern New York Grocery Co., Malone, New York, 

Roger Williams Wholesale Grocery Co., Providence, R. I., 

American Wholesale Grocery Co., Seattle, Washington, 

The D. G. Penfield Co., Danbury, Connecticut, 

C. D. Kenny Company, Jason, Ohio, 

Williamette Grocery Company, Salem, Oregon, 

Bryan Keefe & Company, Tampa, Florida, 

Bird-Shankle Corporation, San Antonio, Texas, 

Lakewood Grocery Co., La Crosse, Wisconsin, 

The Copps Company, Stevens Point, Wisconsin, 

I’. G. Foster Company, Hoquiam, Washington, 
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Davidson Wholesale Company, Twin Falls, Idaho (subsequently 
taken over by Utah Wholesale Grocer Co. February 15, 1947), 

Alpena Wholesale Grocer Co., Alpena, Michigan, 

Redman Wholesale Company, Alma, Michigan (subsidiary of 
Progressive Wholesale Grocery Co.), 

J. M. Jones Distributing Co., Champaign, Ilinois. 


(f) The aforesaid corporations are the present holders of franchises 
obtained during the period of time from August 1926 until April 18, |} 
1946. Many other wholesale grocers were franchise holders during |} 
this period, but in the interim have either canceled their franchises 
or were absorbed by other corporations. Respondent Winston & 
Newell Company, for instance, canceled its franchise with respondent | 
I. G. A. on August 31, 1942, although the president of this respond- 
ent, Mr. T. G. Harrison, continues as a member of the Board of Di- | 
rectors of respondent The Grocers Company, and respondent Winston 
& Newell Company continues to be a stockholder of respondent The 
Grocers Company, owning 10,590 shares in that corporation. On the © 
other hand, respondent Winston & Newell Company does not handle 
merchandise with the I. G. A. label, and has not done so since 
August 1942. 

Par. 8. (a) Respondent I. G. A., when entering a new territory, 
makes a contract with a wholesale grocer concern in such territory. 
This contract usually covers the normal trading area of the whole- 
sale grocer, and outlines the wholesaler’s responsibilities in dealing 
not only with respondent I. G. A., but also with retail dealers in the 
territory. Respondent I. G. A. supplies its affiliated wholesalers with 
trade information and market trends; investigates new products be- 
fore attempting to sell them in order to be assured that the products 
are worthy, will fill the demand of buyers, and will meet consumer 
acceptance; investigates the responsibility of new or unknown manu- 
facturers entering the field ; arranges in some instances for cooperative 
advertising between the seller and the buyer or the buyer’s affiliated 
retail stores; checks performance of any such cooperative advertising 
arrangement; and supplies said retail grocers with retail merchandis- 
ing services. In the latter connection, assistance to the retailer grocer 
has been in the form of store layouts which have been furnished, de- 
partmental plans, merchandising aid for day-to-day selling ana for | 
special sales, assistance on 1SHeS selling, advertising materials and 
posters, weekly bulletins and monthly house-organs, advice as to trends 
or changes in the retail store operation and management, advice as to 


market conditions and proper inventories, ase and forms as to 
bookkeeping methods, etc. 


au 
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(b) As of January 1, 1937, there were approximately 4,994 retail 
grocers affiliated with the I. G. A. movement as I. G. A. stores, and 
as of December 31, 1946, there were 4,294 retail grocers so affiliated. 
The character of the stores has changed in the interim, so that the 
lesser number of retail grocers now affiliated with the I. G. A. move- 
ment represents a larger proportion of the retail food business than 
did the greater number of stores in 1937. All of the retail grocers 
affiliated with the I. G. A. movement are designated as “TI. G. A. 
Stores.” Each is independently owned, and none is owned either by 
respondent I. G. A. or respondent The Grocers Company. 

Par. 9. (a) Most of the wholesale grocers who are affiliated with 
respondent I. G. A. are operating under a printed “Wholesalers’ 
Agreement” or franchise, which was inaugurated by respondent 
I. G. A. in 1935. In this agreement respondent I. G. A. is referred 
to as “Headquarters” and the wholesale grocer as “Wholesaler.” This 
agreement provides, among other things, as follows: 

“WHEREAS Headquarters is sponsoring and fostering a national movement, 
including an alliance of retail grocers, the same being sometimes known or 
designated as the INDEPENDENT GROCERS ALLIANCE OF AMERICA (I. G. A.) for 
the purpose of improving the grocery trade, aiding retail merchants and pro- 
ducing economies and service efficiencies for the retailer and the ultimate con- 
sumer, and the said retail grocers have a common designation and are some- 
times known as I. G. A. stores or I. G. A. retailers; and 

WHEREAS Headquarters is the owner of various and sundry trademarks, trade 
names and insignias which haye been applied by it to and are now in use on 
and in connection with various and sundry articles, merchandise and food prod- 
ucts (herein sometimes referred to as I. G. A. merchandise), used, sold and 
distributed principally by wholesale grocers and sold to the consumer only 
through I. G. A. stores; and 

WHEREAS the I. G. A. movement works through exclusive wholesale grocers, 
and the said Wholesaler has heretofore entered into a certain franchise agree- 
ment with Headquarters and is desirous of extending the said agreement as 
hereinafter set forth, and does hereby promise and agree that it will cooperate 
fully in all the plans presented by Headquarters for the I. G. A. movement so 
that the I. G. A. Stores in the said territory will receive needed benefits and 
more satisfactorily serve their customers, * * *. 

(b) Following this preliminary statement, respondent I. G. A., in 
this agreement, grants to the wholesaler exclusive rights to all the 
merchandising, publicity, sales, and promotion services of respondent 
T. G. A. in the grocery field, including participation in the I. G. A. 
movement in certain described territory. This agreement also pro- 
vides that the wholesaler will cooperate with respondent I. G. A. in 
its plans and programs adopted for the furtherance of the I. G. A. 
movement; will enroll and maintain retail grocers as I. G. A. stores 
in the territory described ; and respondent I. G. A. will make available 


916 FEDERAL TRADE COMMISSION DECISIONS 


Findings 48 F. T.C.\) 


for the wholesale grocers, without cost, a consultation, advisory, 
and follow-up service; will furnish the wholesaler a merchandising | 
service, advertising materials, etc., for which the wholesaler agrees | 
to pay respondent I. G. A. a membership and advertising fee of $4.75 
per month for each retail grocer enrolled. The wholesaler further 
agrees that it will pay respondent I. G. A., in addition to the sum _ 
just mentioned for services to be rendered, a monthly fee of $40, plus 
an additional sum monthly equal to 1/14th of 1% of the average | 
monthly sales of the wholesaler during the preceding calendar year, | 
and to furnish the respondent I. G. A. with a statement, 30 days after _ 
execution of this agreement, and annually thereafter, showing sales | 
during the preceding calendar year. 

(c) Respondent I. G. A., in this agreement also agrees to furnish 
and make available for the use of the wholesaler, during the life of | 
the agreement, products, merchandise, supplies, labels, and cartons 
bearing thereon the I. G. A. trademark and insignia, and agrees to 
permit the use and distribution of same by the wholesaler in the terri- 
tory described. The wholesaler, on his part, agrees that all I. G. A. | 
merchandise shall be purchased exclusively through respondent I. G. A. 
or through such other sources as may be mutually agreed upon, and 
that all I. G. A. merchandise used, handled, or purchased by the 
wholesaler shall be sold or distributed only to duly qualified I. G. A. 
stores within the territory described, or to schools, hospitals, and 
institutions purchasing for their own use and not for resale. Re- 
spondent I. G. A. also agrees that it will maintain and continue to 
maintain a complete brokerage department, and that it will furnish 
from time to time to the wholesaler full and complete information 
relative to commodities handled by the wholesaler; furnish market 
postings, analyses of conditions and other pertinent information rela- 
tive to such commodities. The wholesaler agrees on its part that it 
will purchase through the said brokerage department the fullest ex- 
tent of its requirements, provided, however, that the wholesaler shall 
not be obligated to use such department unless headquarters (respond- 
ent I. G. A.) or the vendor represented by it is in a position to serve 
the said wholesaler equally as well as other brokers handling the par- 
ticular commodities. The wholesaler further agrees, on its part, that . 
it will furnish to headquarters (respondent I. G. A.) at its request, 
a report of all purchases made or contracts entered into by it of such 
merchandise or commodities as may be specified by headquarters (re- 
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-spondent I. G. A.) in such request. This agreement further pipes 


as follows: 


The parties hereto agree that in all transactions involving any purchase by the 
Wholesaler, Headquarters shall act as the representative and broker of the 
vendor and shall not be deemed to be the agent or representative of the Whole- 
saler. Headquarters further agrees that brokerages received by it and desig- 
nated as sales service allowances, shall, in so far as the same is not prohibited by 
codes* of fair competition, be distributed to the wholesalers by Headquarters, 
provided, however, that Headquarters may retain therefrom a sum equal to its 
cost of general operations as determined by its Board of Directors. Head- 
quarters further agrees that all sales service allowance, if any, which cannot 
be so distributed because of the provisions of codes, shall be retained by Head- 
quarters and expended for special advertising, as may from time to time be 
determined by its Board of Directors. 


(d) This agreement further provides that headquarters will use its 
best efforts to obtain from producers, manufacturers, and suppliers of 
groceries and other products distributed by the wholesalers contracts 
for advertising and merchandising services to be rendered on behalf 
of the products and merchandise of the respective manufacturers, pro- 
ducers, and suppliers, and will advise the wholesaler of all such con- 
tracts within due time, permitting the wholesaler to render and 
perform in the territory specified the services provided for in the re- 
spective agreements made by headquarters with such manufacturers, 
producers, and suppliers. 

If the Wholesaler elects to render such services, Headquarters agrees that it 
will compensate the Wholesaler as may be mutually agreed upon for such 
services. * * * The Wholesaler agrees that payments received by it here- 
under shall not be used to reduce a sales price, and that it will faithfully render 
the services bargained for, and perform the terms and conditions of all such 
agreements. 

Par. 10. (a) In the wholesalers’ agreements entered into between 
respondent I. G. A. and its wholesaler affiliates in years subsequent 
to 1935, the same general language is used with respect to the mainte- 
nance of a complete brokerage department by respondent I.G.A. For 
instance, although the language with respect to the payment of broker- 
age is somewhat different, the 1938 agreement contains the following 
provision : 

The Parties hereto agree that in all transactions involving any purchase by the 
Wholesaler, Headquarters shall act as the representative and broker of the 


*Reference is to codes under the National Industrial Recovery Act (NRA). 
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vendor and shall not be deemed to be the agent or representative of the Whole- 
saler. 

(b) In 1946 the franchise agreement entered into between respond- 
ent I. G. A. and its affiliated wholesale grocers (Par. Eighth) con- 
tained the following provisions: 

Headquarters agrees to use its best efforts to have made available for the use 
of the Wholesaler, during the life of this agreement, products, merchandise, sup- 
plies, labels, carton and containers bearing thereon trademarks and insignias 
owned by Headquarters, and agrees that the Wholesaler may use or distribute 
the same in the territory herein described. The Wholesaler understands that 
Headquarters acts as the exclusive broker or selling agent in connection with 
I. G. A. merchandise of all manufacturers packing or preparing I. G. A. mer- 
chandise, and the Wholesaler agrees that all I. G. A. merchandise, if any, pur- 
chased by it, shall be obtained only from manufacturers, packers, producers and 
suppliers which have been duly authorized to pack or prepare such merchandise, 
it being understood and agreed that in all transactions involving any purchase 
by the Wholesaler, Headquarters shall act as the representative and broker of 
the vendor, and shall not be deemed to be in any manner whatsoever the agent or 
representative of the Wholesaler. 

Par. 11. (a) Respondent I. G. A., in addition to the foregoing 
franchise agreement, has, since June 19, 1936, the date of passage of 
the Robinson-Patman Act, entered into what are known as “Adver- 
tising and Merchandising Agreements” with wholesalers affiliated 
with it. Pursuant to the terms of these agreements, the wholesaler 
agrees to furnish certain advertising and merchandising services over 
certain periods of time, such as newspaper advertisements, store dis- 
play, window display, handbills, etc., featuring the products in the 
I. G. A. Merchandiser, a trade publication sent to retailers, and to 
furnish the respondent I. G. A. with evidence of performance, consist- 
ing of copies of newspaper advertising or dodgers with certification 
showing the number used, etc., and in consideration thereof respond- 
ent I. G. A. agrees to pay the wholesaler certain sums of money after 
evidence of performance, as mentioned, has been furnished it. 

(b) During 1943 respondent I. G. A. entered into 2,289 such con- 
tracts, and paid out $278,090.46 to wholesale grocers, and during 1944 
entered into 1,787 such contracts, and paid out $253,276.13 to whole- 
sale grocers. The following is a list of such advertising and mer- 
chandising agreements in force during the years 1943 and 1944 between 
respondent I. G. A. and its affiliated wholesalers or supply depots: 
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Contracts Issued — pe Con- 
1943 1944 1943 1944 

American Wholesale ‘Grocery Co___.-.-----------2-=-2--22 22222 $3, 231.87 | $3, 608. 03 101 141 
Berker- DY CMnssRIHO eens Sie ee SPEER. 6 ee Se 8, 425. 55 2, 818. 35 23 16 
POPS ial en COND en a nee een nnn Se Pe Me 4, 481. 28 4, 057. 80 48 30 
Blako-Curtis Company~- 2, 109. 42 1, 953. 06 49 34 
Brewster, Gordon & Co__.-----__-- 8, 199. 06 6, 085. 22 35 22 
Brownell & Field Co___- 3, 932. 62 4, 440. 47 20 15 
ippyauy Keele: @iGo wel ealh 2528 Pe ese 6 od one 6 pee al 137.40 685. 80 AGHIOS 25 oe 
Bamlineton (Grocery Oow. «2. <b s ee e ne oe ens seece 7, 424. 60 7, 443.00 36 30 
ert ©Obb Conipany &_. aoe eee. ee beets 4, 219.03 3, 823. 55 24 21 
uBherSopps’ Company yi. =: . shoe wees Bea ohn nS es ee eh Lee eS 1, 483.:30°).---.-22 16 
Wine bdwards Company ..-.2: U0"... ooo. doses 2, 576. 23 1, 612. 60 38 23 
The Fleming Co., Oklahoma City 5, 842. 87 5, 635. 00 29 22 
The Fleming Co., Topeka...._..-.__- 21,140.19 | 15, 555. 36 55 28 
CannonsGrocery, COMpPanyc.4s2. 2 <2 ano tc eas see seca oe 3, 275. 40 3, 040.12 39 45 
PAT, W UOleSde (CLOCERY COnpss see onan meee see Soe noee St Lay 5, 849. 87 38, 861. 50 44 24 
Gateway iGroceny: Company. 212]. <s2. 6 ao bebe. oe eae 25670;.00) |2- Se eoe 14 
Ere RM OCUTeysOr CONS OOS. << 55 2 Rev eo 8 cece cet en 15, 584.40 | 17, 972.00 20 19 
Grainger Brothers Company 13,090.70 | 138, 912.80 28 23 
Haas: Brothers:22. = 2s. 2, 222.14 976. 40 16 5 
Hannaher & O’Neil gb ae: Sl bes aera AON Cea ca an 
Holbrook Grocery Company 9, 015. 60 8, 698.19 61 61 
Eolmstrom-Pileher Compan yess. s--sseeheeso eee a 2, 865. 66 2, 651. 61 37 29 
iarersotae Grocer COMpany 2. eo. a-0 oncnoaeocs seceeaee ee -~ 5, 303. 94 4, 276. 47 50 32 
Inter-Mountain Grocery Co. (Baker)_._.-....------------------ OG; GU" | Saeese. case 2 Us pe 
EN eT AOU ISOM G@ OM Dally ses. tea te ee ee eee 2, 770. 40 2, 921. 68 101 135 
CAD Kann yal viSION— DSS lON - cu tec caceeccuCore sete awecenee 3, 998. 65 5, 465. £5 43 51 
C. D. Kenny Division—Indianapolis___ DISvA0G| 22 ses 2 == 4 
C. D, Kenny Division—New Castle____.-.<--=----2--.-.2.----- 705. 26 22 4 
‘CAD aKkennyaDivision— Richimonde. sces= 2052s - aoee ge (Sh aa eee (GE RGI S| eee ae 8 
Lee Grocery Company—Bellingham__-__-...-.---.------------- 231. 25 856. 00 &8 141 
Lee Grocery Company—Everett..---...-..------------------_- 862.10 704. 96 28 21 
Mewis ciippand © OMmpanv= soe ek anno a Se seas eee 247. 80 1, 230. 00 pA eens 
Franklin MacVeagh'& Company-..--/.---.--.-2=/-_----.-<--- 3, 311.18 3, 751.73 32 17 
McLain Grocery Company 9, 463. 75 7, 682. 75 34 22 
‘hos. G. MeMahon é& COMmpany = j2o< coc 0 nec acuecsecece=snewns 3, 523. 95 2, 760. 00 53 41 
Milliken, Tomlinson’ Company 222-222-228 26 22 see tee ee 18,316.06 | 17,500.56 45 39 
Northern, New York ‘(Grocery @o---8.- 222-8 cece 7, 609. 74 7, 070. 85 93 32 
IO weOlluWNOLeSaIGs GrOCONY CO ee once an a= ee oan 2, 952. 82 1, 937. 14 63 42 
Orrartimnce oR LD Sea aad aS ee 518. 40 1, 724. 80 10 36 
Palmer-Simpson. Compan ye tt at ceececst = Saretets ff onc, eee 2, 467. 70 2, 445. 60 32 27. 
Gr ORTON CO oe se eee ne no kom cin 3, 278. 10 2, 849. 50 3) 25 
Ax EH. Perfect é& Co.; Port’ Wayne: sss. - 22-2 a2 Sok tes 9, 758. 29 5, 907. 91 103 38 
AVEED SBerioct dc O0s S bung Sia Os Set ene Pe Ee ee ee Ee ee eB 3S 9514 00 jee ane 19 
Progressive Wholesale Grocery Co 3, 570. 24 3, 512. 83 62 41 
Roundup Grocery Company: 222222 2-2222-22 2.22282 tsk se 10, 945. 31 5, 315. 80 99 36 
ea BRO VSt Ol Ge © 0s ae es ae 2 Phe par ee a Se oe erect 2,117.18 2, 229. 35 35 32 
Mine SCMdIMaACnem COMPANY == 25 =) own see sae annonce - == 20,031.63 | 21, 781. 42 63 56 
TDNOISISSOMNOOMPall yas ac 525-202 eee eee Lea eee ae Shs ---| 4,231.78 1, 560. 00 24 6 
WARE Tbh he. OO: Ae ae eee ee ie eS Se a See es NT myles 1, $54.15 925. 75 52 33 
Standard Grocer Company sae 7, 664. 04 7, 977. 84 44 34 
Utah Wholesale Grocery Company----------------------------- 5, 313. 87 8, 688. 79 81 119 
WeitorsisGrocemCompanya: 25.22). & 22.2048 Ft eS 11,304.96 | 14, 655. 48 34 37 
WtLiATmOubOnGROCOLY1©.010 DAD oan oa re oe eae enn 4, 6€0. 90 506. 67 (EY | ee 
Wounglove Grocery. Company 2.525 2ieosi2 22 2secn es. 7, 812. 02 38, 457. 80 87 27 
Ternits Bross GLOcery, COMP any qs. a eee eee 2, 993. 83 3, 389. 40 15 14 
PRopal Seen seal poker 2 Ges re I AT 278, 020.46 | 253,276.13 | 2,289} 1,787 
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(c) The following is a statement of the amounts paid for advertising 
under such agreements during the years 1937, 1940, and 1945 by 
six representative wholesalers or supply depots, together with the 
amounts of merchandise purchased by each during these years: 


Advertising Contracts Paid 


1937 1940 1945 
BR. Godiney &iS0nsi@o-X~ 2228 ee ~ oS se sesesseess gence $9, 301. 50 $12, 750. £0 $20, 335. 13 
Rranklin MacVeaghi& (Coe. s- 222. 5 aca Se cenaseccen sae 3, 049. 20 3, 239. 81 5, 535. 00 
Northern: New York: Grocery €0s 422 2 coop e wc essa ene canas 7, 319. 87 4, €33.17 7, 0:8. 43 
Progressive Wholesale Grocery Co...--.---------------------- 2,921. 97 2, 558. 94 5, 977. 85 
Redman Wholesale:Cos-s. 22. 2 he ee ee None None None 
Wetterau Grocer @ont 2 sos et Se Se one oe t ee 9, 969. 93 12, 923. 76 11, 700. 02 


Purchases Through IGA Headquarters 


1937 1940 1945 
Hime Godireyid: Sons CO- 2-32 ese ccc os aos ee eee e eae $570, 758.99 | $542, 502.98 $945, 034. 13 
Rranklin’MacVesthei© 0. 0 - scene eet ao ee oeecn eee eases 201, 882. 22 158, 310. 97 231, 137. 43 
INortherniNew, \orks Grocery Co-- osc. saceewesanneolnece see 259, 226. 25 223, 931. 66 590, 196.18 
Progressive Wholesale Grocery Co--...------------------------ 138, 074. 36 102, 176. 40 254, 2°1, 85 
Redman Wholesale'Co:-.. .-- kee Sess ents cua= Leoenasecesee None None 11, 615. 12 
WetteraniGrocer' Coss nee nt seaanast saaeenaceass 334, 855. 02 532, 615. 43 596, 371.14 


Par. 12. The aforesaid “Advertising and Merchandising Agree- 
ment” referred to in Paragraph Eleven, supra, was not inaugurated 
and did not come in effect until after the passage of the Robinson- 
Patman Amendment to the Clayton Act, in June, 1936. Moneys 
allocated and paid each affiliated wholesaler by respondent I. G. A. 
under such agreements were and are allocated and paid each such 
individual wholesaler by said respondent directly in ratio to the 
amount of the commissions, brokerage, or other compensation, allow- 
ances, or discounts in lieu thereof collected from sellers by respondent 
I. G. A. on said individual wholesalers’ purchases of I. G. A.-branded 
merchandise. Said “Advertising and Merchandising Agreements” 
are distinct and apart from the advertising services furnished respond- 
ent I. G. A.’s affiliated retail stores in exchange for the payment for 
said advertising services made to respondent I. G. A. by said retail 
stores and collected for by means of and through respondent I. G. A.’s 
wholesalers, as set out and described in agreements entered into by and 
between said wholesalers and said retailers. Said “Advertising and 
Merchandising Agreements” are not based on the monthly fee and 
percentage of sales payments made by affiliated wholesalers as set 
out and described in agreements between respondent I. G. A. and said 
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wholesalers, as said latter payments by the wholesaler to respondent 
I. G. A. are for the services rendered said wholesaler by respondent 
I. G. A. through its various departments, including its Sales-Service 
Department. Said territorial “Advertising and Merchandising Agree- 
ments” cover only, and are restricted to, advertising by the said 
wholesale buyers of merchandise under or bearing labels, brands, or 
insignia owned or controlled by respondent I. G. A. or its owned 
subsidiaries. 

Par. 13. (a) Respondent Jersey Cereal Company is a corporation 
organized and existing under and by virtue of the laws of the State of 
Pennslyvania, with its principal office and place of business located 
at 10 South LaSalle Street, Chicago, Illinois. 

(b) Respondent Stokely-Van Camp, Inc., formerly Stokely Broth- 
ers & Company, Inc., is a corporation organized and existing under 
and by virtue of the laws of the State of Indiana, with its principal 
office and place of business located at 940 North Meridian Street, 
Indianapolis, Indiana. 

(c) Respondent Dean Milk Company is a corporation organized 
and existing under and by virtue of the laws of the State of Illinois, 
with its principal office and place of business located at 20 North 
Wacker Drive, Chicago, Illinois. 

(d) Respondent Cupples Company is a corporation organized and 
existing under and by virtue of the laws of the State of Missouri, with 
its principal office and place of business located at 401 South Seventh 
Street, St. Louis, Missouri. 

(e) The aforesaid corporations are designated and referred to in 
this proceeding as “seller-respondents,” and are now, and since June 
19, 1936, have been, engaged in the business of selling commodities, 
particularly foodstuffs, groceries, and allied products, to numerous 
buvers, including the buyer-respondents hereinbefore mentioned. 
Said sellers are fairly typical and representative members of a large 
group or class of manufacturers, processors, and producers engaged in 
the common practice of selling a substantial amount of their commodi- 
ties to buyers who purchase through respondent I. G. A. 

Par. 14. (a) In the course and conduct of its business since June 19, 
1986, respondent I. G. A. receives, and has received, orders from the 
aforesaid buyer-respondents for commodities and transmits, and has 
transmitted, such orders to the said seller-respondents, and as a result 
of the transmission of said orders by said buyer-respondents to re- 
spondent I. G. A., the execution of same by said respondent I. G. A., 
and the acceptance of said orders by said seller-respondents, com- 
modities, particularly foodstuffs, are, and have been, by said seller- 
respondents shipped from the respective States in which such commodi- 
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ties are located at the time of sale into and through various other 
States of the United States, directly to said buyer-respondents at 
their respective locations in various other States of the United States 
other than those in which said shipments originate. In the course 
of these transactions, said seller-respondents, since June 19, 1936, have 
transmitted, paid, and delivered, and do transmit, pay and deliver, 
to respondent I. G. A., brokerage fees or commissions, the same being 
percentages agreed upon by said seller-respondents and respondent 
I. G. A. Respondent I. G. A., since June 19, 1936, has received and 
accepted, and is now receiving and accepting, such brokerage fees or 
commissions upon the purchases of the aforesaid buyer-respondents. 
All of said buying and selling transactions and the transmission and 
receipt of said brokerage fees or commissions, conducted as aforesaid, 
constitute a current of trade in commerce among and between the 
various States of the United States. 

(b) Sellers of merchandise under labels or brands owned or con- 
trolled and nationally advertised by them do not in some instances 
allow respondent I. G. A. brokerage on purchases of said merchandise, 
but restrict said brokerage payments to purchases of merchandise 
under or bearing labels owned or controlled by respondent I. G. A. or 
its owned subsidiaries. 

(c) For more than eight years prior to 1945, respondent I. G. A. 
entered into annual agreements with approximately 200 sellers, of 
whom the seller-respondents are representative. Said agreements 
were made effective only as to transactions pertaining to merchandise 
packed under labels, brands, trade-marks, or insignia owned or con- 
trolled by respondent I. G. A. and purported to license said sellers 
to use such labels, brands, trade-marks, or insignia. Certain other 
sellers were not required to execute such a formal agreement in order 
to thus pack and sell their merchandise. The form of this agreement 
has been changed occasionally, but typical of those frequently used 
since June 19, 1936, is one executed May 15,1937, between respondent 
I. G. A. and Elyria Canning Company, which contains the following 
provisions: : 

THAT WHEREAS Headquarters is the sole owner of or controls various and sun- 
dry trade-marks, trade names, insignias, and other identifying characteristics 
(hereinafter sometimes referred to as “I. G. A. Trade-marks”), which Headquar- 
ters has applied to and is now using on and in connection with various and sundry 
articles and merchandise used by the grocery trade and in the grocery field, said 
articles and merchandise being standardized as to quality, packing, ete.; and 

WHEREAS Headquarters is the sponsor of a Movement known as INDEPENDENT 
GRocERS’ ALLIANCE or AmeErRIcA (I. G. A.), and under said Movement hag granted 


charters to certain wholesale grocers to supply or make available I. G. A. 
goods, wares and merchandise to affiliated retail grocers, each charter covering 


| 
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‘a specific territory, as per the list attached hereto and made a part hereof; 
camid hoo * 


1. Headquarters does hereby grant to the Manufacturer a nonexclusive, non- 


‘assignable and indivisible license to use the I. G. A. trade-marks on and in 


connection with the items hereinabove mentioned, for the period of one year from 
the date hereof. This agreement may be renewed from year to year thereafter 
upon the advance of such annual fee as may from time to time be fixed by 
mutual agreement between the parties hereto, and provided further that the 
manufacturer has faithfully kept and performed all of the covenants and con- 
ditions herein contained. It is agreed, however, that if and when headquarters 
notifies the manufacturer that the charter agreement of any wholesale grocer 
mentioned on said attached list has expired, then this agreement, as to such 
wholesaler and the territory serviced by it, shall also be considered as having 


-expired under the expiration date of said charter. Headquarters further agrees 


that in the event that it enters into charter agreements with wholesale grocers 


‘other than those mentioned on said attached list, it will so notify the manu- 


facturer and thereupon the names of such wholesale grocers shall be included 
on the list attached hereto, and shall be considered a part thereof. * * * 

3. The manufacturer further agrees that all merchandise, commodities or 
food products manufactured and sold or distributed by it under, or bearing 
thereon any I. G. A. trade-marks shall in all respects conform to the description 
or designation carried by or appearing on said merchandise, and all grade and 
quality requirements fixed by headquarters, and shall be in strict conformity 
with all rules, regulations, statutes, laws, and/or ordinances, if any, of properly 
constituted authorities, and the manufacturer further agrees that headquarters 
shall have the right at all times to inspect or analyze the said merchandise, com- 
modities or food products for the purpose of ascertaining that all of the require- 
ments herein mentioned have been complied with. Notwithstanding said right 


of examination and analysis, the manufacturer does hereby agree to indemnify 


and save harmless headquarters from any and all liability claims, if any, which 
may result from the adulteration of or impurities in, or misbranding of any 
merchandise packed or shipped hereunder, or from the unlawful or unauthorized 
use of any I. G. A. trade-marks. 

4, The manufacturer agrees that any merchandise, commodities or food prod- 
ucts manufactured, sold or distributed by it under the I. G. A. trade-marks 
shall be sold by it only to the wholesale grocers now or hereafter included in the 
attached list, it being understood and agreed that nothing herein contained shall 
estop the manufacturer from manufacturing, selling or distributing the same 
or identical merchandise under some other name, and without the I. G. A. trade- 
marks to any and all purchasers whatsoever. 

5. The manufacturer agrees to manufacture, produce and deliver the mer- 
chandise, commodities or food products herein mentioned in such quantities as 
may from time to time be required to fill the needs and requirements of the 
wholesale grocers herein mentioned, provided however, that the manufacturer 
shall first have the opportunity of passing upon and approving the credit ratings 
of said wholesalers or any of them, and provided further that the price at which 
said merchandise, commodities or food products are to be sold to said wholesale 
grocers shall be mutually agreed upon by the parties hereto. 

6. It is understood and agreed that nothing herein contained shall give to 
the manufacturer any right, title, interest or claim in and to the name I. G. A. 
and/or to the I. G. A. trade-marks, except the right of usage as herein mentioned 
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for the particular wholesale grocers mentioned on the attached list, and for the 
period of time herein specified on the above-described articles, and in accordance 
with the terms and conditions herein set forth, and the manufacturer shall have 
no right to use said I. G. A. trade-marks on any article or commodity other 
than as specifically mentioned herein, without the written permission of head- 
quarters being first had and obtained. It is further understood and agreed that 
this agreement shall not in any manner whatsover restrict headquarters from 
additional licensing of said I. G. A. trade-marks to any other manufacturer, or 
interfere with or limit the use of the said I. G. A. trade-marks on the same or 
other products handled by the grocery trade or used in the grocery field. * * * 


Attached to such an agreement is usually a list of the wholesalers 
to whom the products are to be sold. 

(d) A partial list of such seller-respondents—manufacturers, proc- 
essors, and producers—together with the names of their products, the 
rate of brokerage paid, and the total amount of brokerage received 
by respondent I. G. A. from said seller-respondents, is as follows: 


Amount of Brokerage 


Name of Principal Product ee 
1937 1938 1943 1944 

Blue Seal Food Prod- | Mayonnaiseand | 2% and 6%_-.--- $3, 105.63 | $3,112.99 | $7,308.47 | $8,016.30 
ucts, Inec., Chicago, salad dressing. 
Ti. 

Dean Milk Company, | Canned milk_.__| 5¢ a case_..--_- 5,584.66 | 8,483.60 | 2,603.48 | 2,696.24 
Chicago, Il. 

Cupples Company, St. | Household sun- | 2%%, 3% and | 8,376.56 | 10,812.79 | 7,074.02] 3,742.46 
Louis, Mo. dries. 5%. 

Llinois Food Products | Syrup products_| 4% to 5%.------- 1,870.70 | 1,718.44} 5,105.00] 4,301.64 
Co., Chicago, Il. 

Hoberg Paper Mills, | Paper products_.| 3% to 6%-_.----- 16, 728.15 | 17,040.73 | 17, 283.74 | 16,389.69 
Green Bay, Wis. 

Thinshell Products Co., | Cookies and | 2%,3}4%,5}4%.|----.------|----------- 19, 700.78 | 22, 298. 54 
Chicago, Ml. candy. 

Purity Oats Co., Keo- | Rolled oats__.__- 4% and 8%..-.- 7, 291. 35 7,359.62 | 5,574.99 | 4,044.09 
kuk, Iowa. 


Woolson Spice Co., To- | Tea and spices__| 3%, 5%, 184¢ | 9,329.88 | 8,058.74 | 10,515.55 | 10,546.13 
lodo, Ohio. dozen. 


The Weber Flour Mills | Flour_..----..-- 10¢ to 15¢ per | 6,362.48 | 7,982.79 | 3,800.33 | 3,634.55 
Co., Salina, Kans. barrel. 

Rosenberg Bros., San-| Canned fruits... 234%----.--....].---.-..---]------ 2... 15, 036.32 | 15, 201.59 
Francisco, Calif. 

Loyal Packing Co., | Canned meats.__| 3%_--..---.._-- 19, 364.63 | 16,516.00} 7,193.50 | 11, 685. 41 
Chicago, Il. 


Ball Bros., Muncie, Ind_| Glassware___.__- 2% and 5%...-- 7,903.71 | 5,003.61 | 7,502.00 | 4,506.95 


Par. 15. Prior to the enactment of the Robinson-Patman Act in 
June 1936, 80% of the brokerage fees and commissions paid by the 
sellers to respondent I. G. A. as intermediary upon the purchases of 
the respondent buyers was transmitted to said buyers by respondent 
I. G. A., and received and accepted by them. After the enactment of 
said Act, respondent I. G. A. discontinued the practice of remitting 
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said brokerages and commissions directly, as such, to said buyer-re- 
spondents. Respondent I. G. A., however, has since inaugurated, 
and has now in effect, “Advertising and Merchandising Agreements,” 
hereinbefore described in Paragraph Eleven, with all franchised or 
chartered I. G. A. wholesale grocers and supply depots, and in accord- 
ance therewith has passed on and now passes on, such brokerages and 
commissions, to said buyer-respondents and other buyers in the form 
of the advertising allowances more particularly hereinafter set forth, 
and continues to pay respondent The Grocers Company dividends on 
the stock owned by said respondent The Grocers Company in re- 
spondent I. G. A., for the benefit of the affiliated wholesalers, who own 
more than 60% of the capital stock of said respondent The Grocers 
Company. 

Par. 16. (a) Respondent I. G. A. received from sellers brokerage 
fees or commissions upon the purchases of the buyer-respondents dur- 
ing the years 1937 to 1946, from January 1 to November 30, 1946, as 
follows: 


car 1 ECS big Ra At 2 Rana $608, 452. 91 
POseyntt ches seme Se ete SIN ee 540, 522. 14 
BOSON te dee Go ag La ae Shy, 539, 060. 84 
LSTA eh Ee Cee a ae Geen ae 495, 390. 26 
ee ee 484, 970. 70 
ioe ee Pe 447, 591. 41 
orale eh aR eey ie Juhk ah 430, 598. 24 
qosse LeMaurg hk ease bebo te. feta 401, 181. 60 
gbanied bye rooted Fecen cresyl SE cighes, 396, 112. 27 
0066 (ide anontha) cece ae eee es 390, 859. 37 


(b) The total income of respondent I. G. A. during the said period 
of time is set forth in the following table: 


Brokerare All other 


; Membership | Advertising 
Year Service Fees Dues Div. Income oor Income 
1.) Ga SE SARC Sesoepe ee ee ee $92, 0°70. 82 $276, 540, 59 $98, 403. 48 $208, 452. 91 $40, 368. 69 
UGS ean Seka sude ome ease see’ 92, 55. 52 256, 3.3. 94 90, 266. 34 540, 522.14 56, 125. 81 
O50 SPSL ote ee eeac ce ce ocseaoccos 88, 620. 11 258, 991. 37 112, 578. 16 539, 020. 4 62, 278. 83 
JE! Re Soe. ee 2 See ee =F 84, 198. 13 255, 072. 96 131, 638. 97 495, 320, 26 73, 220. 32 
in age 2 oe 77, €85, 39 245, 799. 75 122, 344. 94 484, 970. 70 82, 253. 07 
1942__._. Pes it: Bes thes ts Be eee) 79, 110. 68 232, 944. 76 72, 298. 41 447, 591. 41 52, 251. 84 
nO es oe 82, 079. 13 205, 913, 24 70, 237.14 430, 598, 24 60, 241. 49 
ROAL SEIS, eek ese See en eecated 82, 957.15 211, 454, 33 69, 639. 37 401, 181. €0 64, 818. 40 
G45 Serre 2 99 el 2 ge 81, €04. 08 211, 0£8. 59 60, 414. 87 396, 112. 27 58, 616. 94 
+ as ee eee ee 79, 035. €5 213, 159. 97 61, 062. 30 390, 859. 37 81, 435. 23 


11946 includes 11 months only, or from January 1 to November 30th. 


(c) For comparative purposes year by year, there follows a schedule 
which groups the expenditures of the gross income of respondent 
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I. G. A. Such expenditures are represented by (1) salaries and other 
disbursements in connection with its brokerage business, (2) adminis- 
trative and general expenses, (3) advertising expenditures other than 
so-called territorial advertising, (4) payments pursuant to said 
“Advertising and Merchandising Agreements,” otherwise known as 


‘territorial advertising,’ and (5) miscellaneous. 


Sales General and vertisin: Territorial All other 

Year oe Epchess pion Advertising | Expenses 
LO37= 2.5 oe oe eee ee $156, 129. 22 $158, 685. 43 $259, 208. 72 $437, 620. 53 $24, 309. 77 
19882 2223 we te ee see eee aeaese 175, 732. 14 183, 876. 29 246, 524, 86 367, 809. 96 12, 621.58 
TOSGM NE es Osh t. spares 169, 738. 21 181, 304. 81 261, 641. 50 374, 731. 75 15, 545. 00 
(940M ss a Saas eS eeeacsee 167, 827. 28 197, 942. 64 272, 862. 89 302, 791. 25 16, 420. 21 
OA es Seo 5 Sa eee ae 153, 091. 55 2196, 650. 36 250, 295. 10 308, 348. 54 16, 208. 66 
1 O4DN Se ee See BS eee 146, 934. 13 179, 493. 41 185, 974. 42 282, 163. 49 10, 008. 41 
TOAS IS ees tee ao eo oe 138, 049.15 161, 189. 89 183, 253. 14 278, 090. 46 4, 813. 72 
NO Someta eee ee ie 131, 140. 04 167, 726. 08 184, 975. 71 253, 276. 13 5, 193. 03 
NIO4h Se Ses 2 ees eee 146, 629. 78 163, 244, 44 193, 041. 72 228, 543. 84 1, 944. 98 
10460 Sloe eae See ee ona 142, 988.18 2187, 147.72 211, 274. 94 163, 243. 71 4, 116. 88 


11946 includes. 11 months only, or from January 1st to November 30th. 
2 Includes cost of producing Special 15th and 20th Anniversary issues of ‘‘The Independent Grocergram.” 


The amounts in the column headed “Territorial Advertising” for the 
respective years 1937 to 1946, both inclusive, represent the amounts 
paid buyer-respondents and other buyers in accordance with said ter- 
ritorial “Advertising and Merchandising Agreements,” hereinbefore 
mentioned in Paragraphs Eleven and Fifteen, and have been paid by 
respondent I. G. A. to said buyer-respondents and other buyers in 
lieu of said brokerage fees and commissions. . 

Par. 17. (a) The gross income of respondent I. G. A. for the year 
ending December 31, 1937, from all sources, amounted to $1,141,049.43, 
of which $608,452,91 was received in the form of brokerage and com- 
missions. Expenditures for territorial advertising, as previously 
shown, amounted to $437,620.53. The net profit for the year was 
*68,109.47, which, added to the surplus on hand, produced a total 
surplus of $105,131.93, out of which dividends in the amount of 
$63,000 were paid to stockholders of record. The outstanding capl- 
tal stock was valued at one million dollars, and the principal assets 
listed as labels, copyrights, contracts, etc., in the sum of $999,000. Re- 
spondent The Grocers Company received one-half of the dividends 
paid that year, or approximately $31,500. 

(b) For the year 1948, respondent I. G. A. received a total income 
of $849,069.24 from all sources; $430,598.24 was received that year 
in the form of brokerage and commissions; and $278,090.46 was paid 
out for territorial advertising. The net profit after the payment of 
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income taxes amounted to $51,757.55, from which a stock dividend 
of 5% was paid on capital stock valued at one million dollars, of 
which respondent The Grocers Company received 50%. 

(c) In 1944, income of I. G. A. received from all sources amounted 
to $830,070.85. Of this, income from brokerage and commissions 
amounted to $401,181.60, and the amount paid out for territorial ad- 
vertising was $253,276.13. The net profit after taxes amounted to 
$58,536.91. The surplus carried over into that year amounted to 
$44,504.51, supplying a total of $103,041.40 available for the payment 
of dividends. The record does not show the exact amount of stock 
dividends paid that year, but it is estimated at approximately $50,000, 
since $53,041.42 was carried over as surplus. 

(d) Income of respondent I. G. A. for the year 1945 received from 
all sources amounted to $807,816.75. Of this, income from broker- 
age and commissions was $396,112.27. The total amount expended 
for territorial advertising was $228,543.84. The net profit that year 
after deduction for income taxes amounted to $45,398.09, which, when 
added to an available surplus of $53,041.42, totaled $98,439.51. Stock 
dividends were paid that year to the amount of $25,000, leaving $73,- 
439.51 in the surplus account, available for the payment of dividends 
in 1946. 

Par. 18. (a) In the transactions of purchases and sale hereinbefore 
described, respondent Independent Grocers Alliance Distributing 
Company has, by reason of the facts already set forth, including more 
particularly those referred to in this subparagraph, acted for and in 
its own behalf and for and in behalf of the buyer-respondents and 
other buyers. 

(1) The capital stock of respondent Independent Grocers Alliance 
Distributing Company is and has been owned and controlled by two 
holding corporations—Market Specialty Company and The Grocers 
Company—the controlling stock of both of which is owned by indi- 
viduals, partnerships, or corporations which also own or control, di- 
rectly or indirectly, through stock ownership, or otherwise, wholesale 
erocery firms which are and have been buyers through said respond- 
ent and which directly or indirectly receive and have received the 
benefit of brokerages or commissions paid by sellers to respondent 
Independent Grocers Alliance Distributing Company on said buyers’ 
purchases; and, further, each of respondent Independent Grocers 
Alliance Distributing Company’s officers and directors, with the ex- 
ception of William W. Thompson, is an official or director of a whole- 
sale grocery firm which is or has been a buyer of merchandise through 
Independent Grocers Alliance Distributing Company and which di- 
rectly or indirectly receives and has received the benefit of broker- 
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ages or commissions paid to Independent Grocers Alliance Distrib- |} 
uting Company by sellers upon said buyers’ purchases. | 

(2) Through the operation of franchise agreements executed be- 
tween respondent Independent Grocers Alliance Distributing Com- 
pany and its affiliated wholesale grocers, said respondent collects and || 
receives from said wholesale grocers certain monthly fees as compensa-_ |} 
tion for purchasing services and for other services rendered to said | 
wholesale grocers in connection with their purchase and sale of mer- | 
chandise; and, further, in connection with merchandise packed for |} 
sale under I. G. A. labels, allots, restricts, and designates the territory _ 
and channels through which said merchandise may be sold. | 

(3) Through the operation of contracts executed between respond- 
ent Independent Grocers Alliance Distributing Company and selected 
seller-respondents and other selected sellers, packers, manufacturers, 
and producers, respondent Independent Grocers Alliance Distributing 
Company specifies and controls the quality of merchandise which said 
sellers may pack and sell under the I. G. A. brands; controls, restricts, 
and designates the number and type of buyers to whom said mer- 
chandise may. be sold, and determines through negotiation with said 
sellers the prices at which said merchandise may be sold to said buyers. 

(4) Respondent Independent Grocers Alliance Distributing Com- 
pany passes on and has passed on said brokerages, commissions, or 
other compensation received by it from sellers to the buyer-respond- 
ents and other buyers in the form of services, including advertising 
allowances restricted to the promotion of I. G. A.-branded merchan- 
dise and known as “territorial advertising” and in the form of stock- 
dividend payments, 50 percent of which said respondent paid to its 
stockholder respondent The Grocers Company, for the benefit of the 
buyer-respondents (except Winston & Newell Company) and other 
buyers who own the majority of the stock of respondent The Grocers 
Company. 

(b) Seller-respondents Jersey Cereal Company, Stokely-Van 
Camp, Inc., Dean Milk Company, and Cupples Company, together 
with numerous other sellers as hereinbefore specified, while engaged 
in commerce and in the course of commerce, since June 19, 1936, have 
paid and granted brokerages and commissions, or other discounts and 
allowances in lieu thereof, to respondent Independent Grocers Alliance 
Distributing Company upon purchases of merchandise bearing trade 
names or trade-marks owned by said sellers or by respondent Inde- 
pendent Grocers Alliance Distributing Company which purchases 
were made by buyer-respondents and other buyers of merchandise and 
in connection with which respondent Independent Grocers Alliance 
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Distributing Company acted for and in its own behalf and for and in 
behalf of said buyer-respondents and other buyers. 

(c) During the aforesaid period, respondent Independent Grocers 
Alliance Distributing Company has received and accepted brokerages, 
commissions, other compensation, and allowances, or discounts in lieu 
thereof, upon purchases made by respondents Franklin MacVeagh & 
Company, E. R. Godfrey & Sons Company, Wetterau Grocer Com- 
pany, Inc., other buyer-respondents, and other buyers. In connection 
with said purchases, respondent Independent Grocers Alliance Dis- 
tributing Company received and accepted for and in its own behalf 
and for and in behalf of said buyer-respondents and other buyers, 
and has passed on and now passes on, directly or indirectly, to re- 
spondent The Grocers Company and to said buyer-respondents and 
to other buyers, brokerages, commissions, other compensation, and 
allowances, or discounts in lieu thereof, which payments have been 
received and accepted by respondent The Grocers Company, said 
buyer-respondents, and other buyers. Respondent Independent 
Grocers Alliance Distributing Company, acting in the aforesaid 
manner and capacity, has not rendered, and is not now rendering, any 
service for or to said seller-respondents and other sellers, except for 
such incidental services in the form of benefits as may have accrued 
to said sellers in not having to seek other outlets for merchandise sold 
through said respondent. 


CONCLUSION 


The payment by said seller-respondents and other sellers of broker- 
age fees or commissions or other compensation to respondent Inde- 
pendent Grocers Alliance Distributing Company on the purchases of 
said buyer-respondents and other buyers, and the receipt and accept- 
ance thereof by respondent Independent Grocers Alliance Distributing 
Company, and by respondent The Grocers Company, and by said 
buyer-respondents and other buyers, in the manner and form herein- 
above set forth, constitute violations of the provisions of subsection 
(c) of Section 2 of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answers of certain 
respondents, substitute answers of certain other respondents, stipu- 
lations, including statements of fact and exhibits therein set forth, 
entered into by and between counsel in support of the complaint and 
counsel for certain other respondents (the details of all of which are 
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more fully set forth in the findings as to the facts herein), testimony 
and other evidence taken before a trial examiner of the Commission 
theretofore duly designated by it, recommended decision of the trial 
examiner and the exceptions thereto, briefs, oral argument and 
reargument of opposing counsel, one of said answers and the afore- 
said substitute answers admitting certain material allegations of the 
complaint and, together with said stipulations, providing in part that 
the Commission may, without the holding of hearings, the taking 
of testimony, the adduction of other evidence, and without intervening 
procedure, hear this matter upon the complaint, said answers, sub- 
stitute answers, stipulations of fact, and briefs and oral argument 
of opposing counsel, and proceed to make and enter its findings as 
to the facts, including inferences and conclusions based thereon, and 
enter its order disposing of this proceeding; and the Commission 
having entered its order disposing of the exceptions to the recom- 
mended decision of the trial examiner and having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act (U.S. C. Title 15, Sec. 13) : 

I. Jt zs ordered, That respondents Jersey Cereal Company, Stokely- 
Van Camp, Inc., Dean Milk Company, and Cupples Company, and 
their respective officers, agents, representatives and employees, directly 
or through any corporate or other device, in.or in connection with the 
sale of grocery products or other commodities in commerce, as “com- 
merce” is defined in the Clayton Act, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, to any buyer, or to 
respondent Independent Grocers Alliance Distributing Company, or 
any other agent, representative or intermediary acting for or in behalf 
or subject to the direct or indirect control of the buyer, anything of 
value as a commission, brokerage, or other compensation, or any allow- 
ance or discount in lieu thereof, upon any sale for such buyer’s own 
account. 

I. /t ts further ordered, That respondent Independent Grocers 
Alhance Distributing Company, its directors, J. Frank Grimes, L. G. 
Groebe, William W. Thompson, James D. Godfrey, Ned N. Fleming, 
Robert H. Perlitz, and its officers, agents, representatives and em- 
ployees, directly or through any corporate or other device, in or in 
connection with the purchase of grocery products or other com- 
modities in commerce, as “commerce” is defined in the Clayton Act 
do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or. other compensation, 
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or any allowance or discount in lieu thereof, upon any purchase for 
the account of respondent Independent Grocers Alliance Distributing 
Company or for the account of any stockholder of respondent Inde- 
pendent Grocers Alliance Distributing Company or respondent The 
Grocers Company, or for the account of any wholesale grocery con- 
cern affiliated or under contract with respondent Independent Grocers 
Alliance Distributing Company, or in connection with any purchase 
wherein said respondents act in fact for or in behalf or subject to the 
direct or indirect control of any party to the transaction other than 
the seller. 

Til. lt ts further ordered, That respondent The Grocers Company, 
its directors, James D. Godfrey, Ned N. Fleming, Robert H. Perlitz, 
T. G. Harrison, Robert McLain, E. F. Brewster, Joseph Parker, Nor- 
ma] Younglove, Harry K. Grainger, and its officers, agents, represent- 
atives and employees, directly or through any corporate or other 
device, in or in connection with the purchase of grocery products 
or other commodities in commerce, as “commerce” is defined in the 
Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, or 
from respondent Independent Grocers Alliance Distributing Com- 
pany, anything of value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu thereof, upon any 
purchase for the account of respondent Independent Grocers Alliance 
Distributing Company or for the account of any stockholder of re- 
spondent Independent Grocers Alliance Distributing Company or re- 
spondent The Grocers Company, or for the account of any wholesale 
grocery concern affiliated or under contract with respondents Inde- 
pendent Grocers Alliance Distributing Company, or in connection 
with any purchase wherein said respondents act in fact for or in 
behalf or subject to the direct or indirect control of any party to the 
transaction other than the seller. 

IV. It ts further ordered, That respondents Franklin MacVeagh & 
Company, E. R. Godfrey & Sons Company, Wetterau Grocer Com- 
pany, Inc., Gannon Grocery Company, DeVoe Grocery Co., The Flem- 
ing Company, Inc., Holmstrom-Pilcher Co., A. H. Perfect & Co., 
Lewis, Hubbard & Co., Grainger Bros Co., The F. N. Johnson Co., 
Zarnitz Brothers Grocery Company, The Schumacher Company, Gary 
Wholesale Grocery Co., Standard Grocery & Milling Co., Inc., The 
Inter-State Grocer Co., Milliken Tomlinson Co., Burlington Grocery 
Co., The Holbrook Grocery Co., The McLain Grocery Co., Blake Cur- 
tiss Co., Nowell Wholesale Grocery Co., W. T. Sistrunk & Co., The 
F. H. Cobb Company, Progressive Wholesale Grocery Co., Thomas 
G. MeMahon & Co., Brownell & Field Co., Haas Brothers, Utah 
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Wholesale Grocery Co., Roundup Grocery Co., and Lee Grocery Co. | 


(the first three of which are named in the complaint as representative 
of the others as a class), and all other wholesale grocery concerns 
which now are or in the future may be affiliated or under contract 
with respondent Independent Grocers Alliance Distributing Company 
or stockholders in respondent The Grocers Company, and their re- 
spective officers, agents, representatives and employees, directly or 
through any corporate or other device, in or in connection with the 
purchase of grocery products or other commodities in commerce, as 
“commerce” is defined in the Clayton Act, do forthwith cease and 
desist from: 

Receiving or accepting, directly or indirectly, from any seller, or 
from respondent Independent Grocers Alliance Distributing Company 
or respondent The Grocers Company, or from any other agent, rep- 
resentative or intermediary acting for or in behalf or subject to the 
direct or indirect control of said respondents named in this para- 
graph, in the form of money or credits or in the form of services or 
benefits provided or furnished, or otherwise, any commission, broker- 
age, or other compensation, or any allowance or discount in leu 
thereof, upon purchases made for said respondents’ own accounts. 

V. lt is further ordered, For the reasons stated in the Commis- 
sion’s findings as to the facts in this proceeding, that the complaint 
herein be, and it hereby is, dismissed as to respondent Winston & 
Newell Company. 

VI. It is further ordered, That the respondents, except Winston & 
Newell Company, shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have complied 
with it. 

OPINION OF THE COMMISSION 


By Spingarn, Commissioner. 

There is nothing new or novel in this case. The Commission and 
the courts have many times held that intermediaries acting in behalf 
or under the control of buyers may not receive brokerage payments 
upon the purchases of such buyers (Biddle Purchasing Company, et 
al. v. F. T. C., 25 F. T. C. 564, 96 F. (2d) 687 [1938]; Oliver Brothers, 
Inc., et al. v. F. T. C., 26 F. T. C. 200, 102 F. (2d) 763 [1939] ; Webb- 
Crawford Company, et al. v. F. T. C., 27 F. T. C. 1099, 109 F. (2d) 268 
[1940]; Quality Bakers of America, et al., v. F. T. C., 28 F. T. C. 1507, 
114 F. (2d) 393 [1940]; Modern Marketing Service, Inc., et al., v. 
F. T. C., 37 F. T. C. 386, 149 F. (2d) 970 [1945]; F. T. C. v. Herzog, 
et al., 35 F. T. C. 71, 150 F. (2d) 450 [1945]; F. T. ©. v. David M. 
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Weiss, 35 F. T. C. 65, C. C. A. 2nd Cir., July 28, 1945; and numerous 
cases in which the Commission’s orders were not appealed to the 
courts, including the significant case against United Buyers Corpora- 
tion, et al., 34 F. T. C. 87, [1941] and the recent case against Paul M. 
Cooter, et al., Docket No. 5460, decided on December 13, 1951). This 
case does not affect the rights of small business units to engage in law- 
ful cooperative activities for their mutual benefit, but neither the law 
nor this decision provides special privileges for any one class of buyers 
against another. 

This case presents the situation in which an intermediary acting 
for and in behalf of buyers receives brokerage payments from sellers in 
connection with interstate sales of merchandise to the buyers. There 
is no dispute about the facts—they were stipulated; there is no un- 
certainty that those facts constitute violation of the law—the Com- 
mission is unanimous on that; and there is no doubt concerning the 
Commission’s obligation to enforce the law—to which end the order 
to cease and desist has been entered. 

These are simple and compelling considerations. They should not 
be confused or clouded by exaggerations of the scope of the decisions 
or by suggestions of frightful consequences which find no support in 
the record or in the past experience of the Commission in the applica- 
tion of the law to many similar situations. 


CONCURRING OPINION OF COMMISSIONER LOWELL B. MASON 


Because this case so closely parallels the recent Carpel decision in its 
economic injury to small grocers, to which I dissented, it is proper to 
set forth in this opinion the factual differences that I believe require 
me to concur in the instant order. 

This proceeding, brought under the brokerage clause of the Robin- 
son-Patman Act (Section 2 (c) of the Clayton Act), involves a 
“voluntary chain” composed of 4300 independently owned and op- 
erated grocery stores, some 43 independently owned wholesalers and 
the Independent Grocers Alliance Distributing Company. The Al- 
liance, one of the pioneers in the voluntary cooperative movement, has 
just celebrated its twenty-fifth and, with this order prohibiting the 
collection of brokerage, perhaps its last, birthday. 

In a free economy, brokers are an important segment of our dis- 
tribution system. Without them, small packers and producers would 
be at a loss to compete with the industrial giants who maintain their 
own sales forces. The brokers’ social utility guarantees their existence. 
Without them and the other avenues of independent distribution, re- 
tailers would lose an alternative choice for their supplies and might 
be chained to some one manufacturer or producer. 
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This order will channel fees back to brokers which have been spent | 
on improving the lot of small retailers. In justification of the law it. | 
is urged that these small merchants must be so restricted else the big 


chains may use the same aids. There is no doubt but that some chains 
used the brokerage subterfuge as a means of covering up unlawful 
price discriminations, an unfair act and practice which could be 
prohibited under the Federal Trade Commission Act. But it is by no 
means necessary for the chains or any other large buying power to 
engage in such subterfuge, for the truth is, they will always have the 
advantages here taken away from the small merchant. “Integrated 
function,” as McNair has pointed out, rather than buying power, is 
the principal source of chain store economies.* 

There is no doubt but that this decision will have a major impact 
upon distribution in this country. It will apply in many other fields, 
such as small town retailers of dresses, hats, furs and other specialties 
who merchandise through resident buyers acting in their behalf, 
which buyers receive compensation from the manufacturers. 

This proceeding is not brought under the Federal Trade Commis- 
sion Act. An examination of the report of the Trial Examiner who 
heard the evidence reveals that it would not be feasible to bring this 
case under that statute. Actions under the Federal Trade Commis- 
sion Act must be based on a showing of public interest or injury to 
competition, and from a study of the Trial Examiner’s conclusions 
of fact as well as from a reading of the testimony, I do not believe 
there was either public interest or injury to competition in this case. 

This decision will do much to (and not for) the little independent 
dry goods store because the instant defense controls are lifted, their 
competitive disadvantage will be further aggravated by the multi- 
million dollar expansions on the part of the chain dry goods stores 
in the field or suburban neighborhood competition just waiting around 
the corner to get going. The similarity of operations here condemned 
and those of all cooperative merchandising movements should be 
the cause of grave concern to those interested in saving the small 
merchant. 

Up until the decision in this case, buyer interest (as disclosed in 
the findings of fact herein) indicating direct or indirect control 
in an intermediary operation had not been declared illegal. As a 


consequence, in the grocery field alone over 120,000 small independents | 


buy their supplies today through retail-owned wholesalers, voluntary 


cooperatives or straight cooperatives to the tune of around 
$8,900,000,000 annually. 


*MecNair Marketing Functions and Costs and the Robinson-Patman Act, 4 Law & 
Contemp. Prob. 334 (1987). 
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The unaffiliated stores not affected by this decision distribute over 
$8,000,000,000 worth of foodstuffs. 

In those locations where they are in competition with affiliated 
stores, the decision in this case could set off a chain reaction of count- 
less vexatious triple damage suits between small grocers. Probably 
not many would be filed, but to harass all affiliated grocers with the 
threat of such unwarranted and vexatious suits by the unaffiliated is 
litigious and mischievous, to say the least. 

Thus it can be seen that this decision cuts deeper into our food 
economy than any other case that has ever come before this agency 
for consideration. 

The law of this case in a nutshell—to steal Mr. Justice Jackson’s 
famous phrase—is that seller-paid compensation or allowances to 
any intermediary is illegal if purchasers (retainers or wholesalers) are 
interested in the intermediary, and if the Commission chooses to infer 
that that interest amounts to a direct or indirect control. 

What makes a purchaser interested in an intermediary? Or, to be 
more specific as to this case, what makes a grocery man interested 
in the intermediary who supplies him? A grocery man likes to sell 
food. In fact, the only reason he puts the stuff on his shelf is so he 
can hear the cash register ring as the food leaves the store. 

Food is like music. A bugler can blow himself blue in the face, but 
if the music doesn’t come out of the horn, there is no room for more 
tunes at the mouthpiece. And the same goes for the groceries which 
a manufacturer’s intermediary gets a grocer to take. 

The intermediary whose only concern is to pocket his own brokerage 
as the food crowds into the grocery shop is not nearly as attractive to 
the corner grocer as the intermediary who helps the grocer move the 
food out. 

One way the small grocer (or his wholesaler) could assure that his 
intermediary would be interested in his welfare was to own stock in 
the intermediary corporation. Another way was to stop doing busi- 
ness with those intermediaries who were just order-takers, and start 
doing business with intermediaries who were retailer-minded and 
furnished marketing and merchandising services and stock controls to 
the small grocer, either gratis or on a part-pay basis. 

Those intermediaries who absorbed part or all of the cost of those 
retailer aids out of their own earnings were the ones the Commission 
infers are under the control of the small grocery buyers. 

And Congress has commanded that a manufacturer’s intermediary 
cannot be under the direct or indirect control of the buyer. To give 
a high moral tone to this mandate, it is said that in law as well as 
morals, a man cannot serve two masters. A more inept application 
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could hardly be found, for in the American business scene, the mer-|| 
chant serves not one, but thousands of masters if he would succeed.} 
In the words of the greatest Teacher of all: “And whosoever of you 
will be the chiefest, shall be the servant of all.” 

But to make doubly sure that an intermediary employed by a manu- | 
facturer didn’t serve the retailer, we are here enforcing a law which in || 
effect decrees that a certain cut of the housewife’s gocery dollar must |} 
go as a broker’s gabelle or else be pocketed by the manufacturer himself | 
rather than have it seep down to aid either grocer or consumer. As| 
the Yale Law Journal more euphonistically put it: * 

“Because a direct buyer is denied functional compensation, an un- ||" 
needed broker picks up business or a seller pockets the value of the || 
function. The clause thus grants a legal toll gate to the broker or a | 
windfall to the seller. Ironically, small wholesalers’ cooperative buy- | 
ing agencies are conspicuous victims of the strict FTC ‘brokerage |} 
clause’ enforcement.” 

If we were permitted to weigh the welfare of the small merchant, |}. 
our course might be quite the opposite to what it is. 

During the argument before the Examiner, when discussing the 
handicaps facing the small grocers, namely, their inability to obtain 
merchandising, stock control and other management services, and the 
lack of mass advertising and advice on marketing, Examiner Haycraft 
stated : 

“It is recognized that organizations such as the respondent IGA are || 
probably the best solution of this problem from the standpont of the |} 
reail dealer.” 

Any student of food distribution will agree with this viewpoint, but 
under the mandate of the Robinson-Patman Act, the Trial Examiner || 
was constrained to recommend an order, and I find myself in much 
the same boat. But I row with the horrid knowledge that our order 
is directed against a voluntary alliance of wholesale grocers because || 
they gave certain merchandising advantages to small business men 
heretofore generally available only to large chains. The small 
grocers obtained these benefits at considerably less cost than if they 
paid for the same out of their own pockets. 

Asa matter of fact, the services were, for the most part, out of the 
reach of little independent merchants except through some sort of 
voluntary alliance or cooperative agreement like the one challenged: 
in this present case. 

Defendant IGA was the capillary that fed down through its whole- 
saler associates to small retailers, the merchandising skill, the lack of 


2 Yale Law Journal, June 1951, p. 958, 
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which in the past had nearly spelled genocide to the little independents. 
To place the small shops on a par with their chain competitors required 
a highly talented management organization. To maintain such a 
costly staff at each individual store would be prohibitive. Hence it 
was that the 4800 corner grocers affected by this order hoped to find 
a way of using a central organization such as the chains always use. 
They wanted to meet the competition of the chains and yet not lose 
their identities as independent stores, keeping their own names, paying 
their own taxes, pocketing their own profits, and running their own 
businesses. 

What the retailers received at the hands of IGA is disclosed in 
some measure by the Commission testimony. To support the charge 
on which this complaint is grounded, namely, that defendants were 
aiding and abetting small merchants in the operation of their stores 
without charging them, it was disclosed as a part of the Government’s 
case that the defendants’ function was to: 


“* * * install efficiency and other service systems * * * to make 
business and market analysis for such organizations, to assist in 
financing * * * to publish bulletins and newspapers for the indus- 
tries * * * dealing with such commodities; to acquire and disseminate 
information regarding the production, preparation, distribution and 
consumption of said * * * commodities; and to generally aid and 
assist wholesale and retail merchants * * *. 


These aids must have been very real, judging from the rapid recruit- 
ment of small retailers to the defendants’ alliance, and as the findings 
of fact point out: 


“Respondent I. G. A. supplies its affiliated wholesalers with trade 
information and market trends; investigates new products before at- 
tempting to sell them in order to be assured that the products are 
worthy, will fill the demand of buyers, and will meet consumer ac- 
ceptance; investigates the responsibility of new or unknown manu- 
facturers entering the field; arranges in some instances for cooperative 
advertising between the seller and the buyer or the buyer’s affiliated 
retail stores; checks performance of any such cooperative advertising 
arrangement; and supplies said retail grocers with retail merchandis- 
ing services. In the latter connection, assistance to the retail grocer 
has been in the form of store layouts which have been furnished, de- 
partmental plans, merchandising aid for day-to-day selling and for 
special sales, assistance on low-price selling, advertising materials 
and posters, weekly bulletins and monthly house-organs, advice as to 
trends or changes in the retail store operation and management, advice 
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as to market conditions and proper inventories, advice and forms as to 
bookkeeping methods, etc.” 


I shall not burden this opinion with a recital of all the benefits, 
but I cannot pass without commenting on two. 

It gave the small grocers a voice in the control over the quality 
of merchandise they obtained from producers and which they in turn 
sold to the public. It also gave the small grocer the privilege of identi- 
fying his merchandise with his own individual store by use of private 
brand labels. 

From the standpoint of the public interest, this encouraged the 
feeling of responsibility for good quality between the consumer and 
his neighborhood grocer (the man on the other side of the counter) 
rather than between the consumer and a man on the other side of the 
continent (the producer). 
~ In my opinion, the ultimate welfare of our nation depends not only 
on the 16 billion dollar productive capacity of our food industry, 
but is tied to the three feet of counter that separates the consumer 
‘from his grocery man. 

Be that as it may, the Congressional mandate prohibits these aids 
to small independent retailers,? and I must therefore subscribe to the 
order herein entered. I doso, however, with one reservation. 

The complaint names as buyer-respondents Franklin MacVeagh & 
Company, EK. R. Godfrey & Sons Company and Wetterau Grocer Com- 
pany, Inc., as representative of parties respondent, both. individually 
and as a group or class of a large number of wholesale: grocery con- 
cerns, each of whom is likewise affiliated and under contract with 
respondent IGA and is a stockholder of respondent “Grocers Com- 
pany.” These three respondents were served and given an oppor- 
tunity to defend the charges filed against them. They have had their 
day before our quasi-judicial agency. 

The order to cease and desist, however, includes other companies 
which were not named as parties defendant in the complaint, to-wit: 
Gannon Grocery Company, DeVoe Grocery Co., The Fleming Com- 
pany, Inc., Holmstron-Pilcher Co., A. H. Perfect & Co., Lewis, Huss- 
bard & Co., Grainger Bros. Co., The F. N. Johnson Co., Zarnitz 
Brothers Grocery Company, The Schumacher Company, Gary Whole- 
sale Grocery Co., Standard Grocery & Milling Co., Inc., The Inter- 
State Grocer Co., Milliken Tomlinson Co., Burlington Grocery Co., 


° The majority findings of fact (p. 926) trace disbursements of IGA: profits (in my opin- 
ion, accruing from their operation as an intermediary between sellers and buyers) into 
the hands of buyers in the form of dividends and other payments to those wholesalers 
who held a stock interest in IGA and who were otherwise affiliated with it, and also traced 
other benefits to the retailers who bought from the respondent wholesalers. 
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The Holbrook Grocery Co., The McLain Grocery Co., Blake Curtiss 
Co., Nowell Wholesale Grocery Co., W. T. Sistrunk & Co., The F. H. 
Cobb Company, Progressive Wholesale Grocery Co., Thomas G. Mc- 
Mahon & Co., Brownell & Field Co., Haas Brothers, Utah Wholesale 
Grocery Co., Roundup Grocery Co., and Lee Grocery Co. 

These business men have been tried in absentia and found guilty. 
Moreover, they are required to file a report in writing within sixty 
days setting forth their compliance with an order entered in a case 
to which they were not parties. ‘The burden of the order also runs 
against officers, agents, representatives and employees of these unamed 
respondents. 

There are, of course, precedents in favor of class suits, the leading 
case involving the Danbury Hatters. Members of a labor union 
who owned their own cottages found a judgment for a quarter of a 
million dollars levied against their homes for violating an order in 
a case they had not been a party to. We, too, have entered such orders. 
Though we have never sought to collect damages in a District Court 
against unnamed respondents, the orders have been drawn, never- 
theless, to include persons not parties to the litigation. 

In Federal Trade Commission vs. Souhthern Hardware (1922) such 
an order was entered. In Chamber of Commerce vs. Federal Trade 
Commission, 13 F, (2d) 673, an order against conspiracy was entered, 
but a report of complhance was not required of persons unnamed in the 
complaint. A similar order for complance was also directed against 
named respondents only in United Buyers Corporation, et al., 34 
BoP. C.104. 

In the above and other cases, there were allegations in the com- 
plaint that the defendants in a certain class were too numerous to be 
individually named as respondents without manifest inconvenience 
and delay. No such allegation was made against this class of 
defendants in the instant case. 

In this order to cease and desist, 28 companies not named as 
defendants in the complaint have been specifically included in the 
findings of fact and the order to cease and desist. Never having had 
their day in court in this case, they are required to file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with its order, 

An order by the Federal Trade Commission is wide in its scope. 
The unnamed officers, agents, representatives and employees as well 
as unnamed respondents, none of whom have had their day in court, 
may be subject to a contempt proceeding for violation of a court’s 
enforcement decree. 
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Little by little our powers and authorities creep up. We approach. 
a condition with relation to the liability of large number of small- 
business men unnamed in litigation that resembles the liability of 
unnamed individual laborers in the infamous Danbury Hatters case.. 

As the late President Wilson said, “The history of liberty is the 
history of limitation of governmental power, not the increase of it.” 

I do not concur in that portion of the order requiring an affirmative. 
action from persons not named as defendants in the complaint. 


oa 


x * 
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In THE MArrerR oF 


STATE SEWING MACHINE CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION. 
OF SEC, 5 OF AN ACT OF CONGRESS. APPROVED SEPT. 26, 1914 


Docket 5895. Complaint, June 27, 1951—Decision, Mar. 8, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public and are not marked, 
or are not adequately marked, showing that they are of foreign origin, or 
if markings are covered or otherwise concealed, such public understands and 
believes such articles to be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products, including sewing machine heads, 
originating in the United States, over such products originating in whole 
or in part in foreign countries. 


Where a corporation and its three officers, engaged in the importation from 
Japan of sewing machine heads upon which there appeared the words 
“Made in Occupied Japan” or “Japan,” and in the attachment to said heads 
of a motor, in the process of which the aforesaid words were covered and 
so were no longer visible, and in the sale of said products in commerce in 
competition with makers and sellers of domestic sewing machines and 
with sellers of imported machines, some of whom adequately informed the 
public as to the source of their said products— 

(a) Failed adequately to disclose on the said sewing machine heads—some of 
which were marked with a medallion upon which appeared, in small and 
indistinct words, ‘“Made in Occupied Japan” or “Japan’”—that said products: 
were made in Occupied Japan; with result of placing in the hands of dealers 
a means to mislead and deceive the purchasing public as to the place of 
origin of said heads, and with tendency and capacity to lead substantial 
numbers of the purchasing public into the erroneous belief that their said 
products were of domestic origin, and with result of thereby causing sub- 
stantial numbers thereof to purchase such machines, and thereby substan- 
tial trade and commerce was diverted unfairly to them from their com-- 
petitors, to the substantial injury of competition in commerce; and 

(b) Without disclosing the terms and conditions of the guarantee, made such: 
confusing and misleading statements in their advertising as “guaranteed” 
or “lifetime guarantee” and “State with the Lifetime Guarantee” : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and con- 
stituted unfair methods of competition in commerce and unfair and decep- 
tive acts and practices therein. 


Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Norman Kaliski, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal | 
Trade Commission having reason to believe that State Sewing Ma- 
chine Corporation, a corporation, and Lazare Gelin, Sydel M. Empel, || 
William J. Melson, and Dorothy B. Gelin, individually and as officers _ 
of said corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission | 
that a proceeding by it in respect thereof would be in the public in- | 
terest, hereby issues its complaint stating its charges in that respect — 
as follows: 

ParacrapH 1. Respondent, State Sewing Machine Corporation is 
a corporation organized and existing under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- | 
ness located at 11 West 42nd Street, New York, New York. Respond- | 
ents Lazare Gelin, Sydel M. Empel, William J. Melson and Dorothy 
B. Gelin are President and Treasurer, Secretary, Vice President, and 
Vive President, respectively, of corporate respondent and acting as 
such officers, formulate, direct and control the policies, acts and prac- 
tices of said corporation. The address of the individual respondents 
is the same as that of the corporate respondent. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads imported by them 
from Japan and complete sewing machines of which said heads are a 
part to distributors and also to retailers who in turn sell to the pur- 
chasing public. In the course and conduct of their business, respond- 
ents cause their said products, when sold, to be transported from their 
place of business in the State of New York to the purchasers thereof 
located in various other States and maintain and at all times men- 
tioned herein have maintained a course of trade in said products in 
commerce among and between the various States of the United States. 
Their volume of trade in said commerce has been and is substantial. 

Par. 3. When the sewing machine heads are imported by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to at- 
tach a motor to the head in the process of which the aforesaid words | 
are covered by the motor so that they are not visible. In some in- 
stances, said heads, when received by respondents, are marked with a 
medallion placed on the front of the vertical arm upon which the 
words “Made in Occupied Japan” or “Japan” appear. These words 
are, however, so small and indistinct that they do not constitute ade- 
quate notice to the public that the heads are imported. 


STATE SEWING MACHINE CORP., ET AL. 943 
941 Complaint 


Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked showing 
that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be mally of domestic origin. 

‘Par. 5. There is among the members of the parchasar public a 
substantial number who have a decided preference for products 
originating in the United States over products originating in whole 
or in part in foreign countries, including sewing machine heads. 

Par. 6. Respondents in their advertising make such statements as 
the following: 

Guarantee Bond Lifetime Guarantee 
State with the Lifetime Guarantee 

The use of the words “guaranteed” or “lifetime guarantee” without 
disclosing the terms and conditions of the guarantee is confusing and 
misleading to the public and purchasers and constitutes an unfair and 
deceptive practice. 

Par. 7. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 8. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic sewing machines and also with sellers of imported ma- 
chines, some of whom adequately inform the public as to the source of 
origin of their said product. 

Par. 9. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Occupied Japan 
has the tendency and capacity to lead substantial numbers of the pur- 
chasing public into the erroneous and mistaken belief that their said 
product is of domestic origin and causes substantial numbers of the 
purchasing public to purchase sewing machines of which said heads 
are a part because of their erroneous and mistaken belief. 

Asa result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


213840—54—_63 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 8, 1952, the initial 
decision in the instant matter of Hearing Examiner Abner EK. Lips- 
comb, as set out as follows, became on that date the decision of the 
Commission. 


iNITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in the above-entitled proceeding upon 
the respondents State Sewing Machine Corporation, a corporation, and 
Lazare Gelin, Sydel M. Empel, William J. Melson and Dorothy B. 
Gelin, individually and as officers of said corporation, charging them 
with unfair and deceptive acts and practices In commerce in violation 
of said Act. On August 22, 1951, respondents filed an answer to said 
complaint. Thereafter, on October 30, 1951, at a hearing held in 
New York, New York, a motion was made and granted on behalf of 
respondents to withdraw the answer previously filed herein and to 
substitute therefor an answer, which was thereupon read into the 
record, admitting all of the material allegations of fact set forth 
in said complaint, except that it was stated therein that the respondent 
Sydel M. Empel was Secretary of the respondent corporation only 
until about May 1, 1951. Said answer reserved the right to submit 
proposed findings and conclusions and to appeal from the initial 
decision herein. Thereafter the proceeding regularly came on for 
final consideration by the above-named hearing examiner theretofore 
duly designated by the Commission upon said complaint and answer 
thereto, proposed findings and conclusions submitted by counsel for 
respondents, oral argument thereon not having been requested and 
no proposed findings having been submitted by counsel supporting 
the complaint ; and said hearing examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent State Sewing Machine Corporation is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
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located at 11 West 42nd Street, New York, New York. Respondents 
Lazare Gelin, William J. Melson and Dorothy B. Gelin are President 
and Treasurer, Vice President, and Vice President, respectively, of 
the corporate respondent and, acting as such officers, formulate direct 
and control the policies, acts and practices of said corporation. The 
address of said individual respondents is the same as that of the 
corporate respondent. 

Respondent Sydel M. Empel ceased to be ernie as the Secretary 
of the respondent corporation on or about May 1, 1951. 

Par. 2. Respondents have been for several years last past engaged 
in the sale of sewing machine heads imported by them from Japan, 
and complete sewing machines of which said heads are a part, to dis- 
tributors and also to retailers who in turn sell to the purchasing pub- 
lic. In the course and conduct of their business, respondents caused 
their said products, when sold, to be transported from their place 
of business in the State of New York to purchasers thereof located 
in various other States, and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States. Their volume of 
trade in said commerce has been substantial. 

Par. 3. When the sewing machine heads were imported by re- 
spondents, the words “Made in Occupied Japan” or “Japan” appeared 
on the back of the vertical arm. Before the heads were sold to the 
purchasing public as a part of a complete sewing machine, it was 
necessary to attach a motor to the head, in the process of which the 
aforesaid words were covered by the motor so that they were not 
visible. In some instances said heads when received by respondents, 
were marked with a medallion placed on the front of the vertical 
arm upon which the words “Made in Occupied Japan” or “Japan” 
appeared. These words were, however, so small and indistinct that 
they did not constitute adequate notice to the public that the heads 
were imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings aré 
covered or otherwise tees such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing public a 
substantial number who have a decided preference for products, in- 
cluding sewing machine heads, originating in the United States, over 
such products originating in whole or in part in foreign countries, 
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Par. 6. Respondents in their advertising made such statements as 
the following: 


Guarantee Bond 
Lifetime Guarantee 


State with the Lifetime 
Guarantee. 

The use of the words “guaranteed” or “lifetime guarantee” without 
disclosing the terms and conditions of the guarantee were confusing 
and misleading to the public and purchasers ‘and constituted an unfair 
and deceptive practice. 

Par. 7. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provided said 
dealers a means and instrumentality whereby they might mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 8. Respondents, in the course and conduct of their business, 
were in substantial competition in commerce with the makers and 
sellers of domestic sewing machines and also with sellers of imported 
machines, some of whom adequately informed the public as to the 
source of origin of their said product. 

Par. 9. The failure of respondents adequately to disclose on the 
‘sewing machine heads that they were manufactured in Occupied Japan 
had the tendency and capacity to lead substantial numbers of the 
purchasing public into the erroneous and mistaken belief that their 
said product was of domestic origin and caused substantial numbers 
of the purchasing public to purchase sewing machines of which said 
heads were a part, because of such erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 


CONCLUSION 


The acts and practices of respondents, as herein found, were all to 
the prejudice and injury of the public and of respondents’ competitors, 
and constituted unfair methods of competition and unfair and decep- 


tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, State Sewing Machine Corpora- 
tion, a corporation, Lazare Gelin, William J. Melson and Dorothy B. 
Gelin, individually and as officers of said corporation, and said re- 
spondents’ representatives, agents and employees, directly or through 
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any corporate or other device, in connection with the offering for sale, 
sale or distribution of sewing machine heads or sewing machines in 
commerce, as.“commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country 
of origin thereof; 

2. Representing, directly or by implication, that their sewing ma- 
chine heads or sewing machines are sold under a lifetime guarantee, 
or that they are otherwise guaranteed, unless the nature and extent 
of the guarantee and the manner in which the guarantor will perform 
thereunder are clearly and conspicuously disclosed. 

It is further ordered, That. the complaint herein be, and the same 
hereby is, dismissed as to respondent Sydel M. Emple, without prej- 
udice to the right of the Commission to institute further proceedings 
against her, should future facts so warrant. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of March 8, 1952]. 
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In THE MatTTer OF 


JERROLD A. ROWLEY AND STANLEY EISENBERG TRAD- 
ING AS RICHARD. DONIGAN AND DISCOUNT SALES 
_, COMPANY. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
_ VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5726. Complaint, Dec. 20, 1949—Decision, Mar. 10, 1952 


Where an individual engaged in the interstate sale and distribution of radios, 
fountain pens and other articles— 

(a) Made use of sales promotion plans pursuant to which he mailed to large 
numbers of prospective purchasers throughout the United States, advertise- 
ments of a table radio; order blanks, explanatory letters and push cards 
for use in accordance with a scheme whereby the cost of a “push”. was 
determined by the chance number secured, persons selecting by chance the 
feminine name corresponding with that concealed in the card’s master’ seal 
received one of the radios, persons securing two specified numbers received 
ball point pens, others received nothing, and the purchaser of the assortment 
for the approximate amount realized from the sale of the punches became 
entitled, upon the remission thereof, to the second radio included therewith ; 
and 

(b) Shipped and delivered, in response to hundreds of orders received as a 
result of the aforesaid mailing, radios and ball points to purchasers located 
throughout the United States; and 

Thereby supplied to and placed in the hands of purchasers of his merchandise 
the means of conducting lotteries or games of chance in connection with 
the resale or distribution thereof, in contravention of an established public 
policy of the United States Government; in the violation of which he thus 
assisted and participated : : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair acts and 
practices. 


Before Mr. Clyde M. Hadley, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Jerrold A. Rowley 
and Stanley Eisenberg, individuals and co-partners trading as Rich- 
ard Donigan and Discount Sales Company, hereinafter referred to 
as respondents, have violated the provisions of said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereto 
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would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Respondents Jerrold A. Rowley and Stanley Eisen- 
berg are individuals and co-partners trading and doing business un- 
der the trade names, Richard Donigan and Discount Sales Company, 
with their office and principal place of business located at. 110 West 
42nd Street in the city of New York, New York. 

Respondents are now, and for more than two years last past have 
been, engaged in the sale and distribution of radios, fountain pens 
and other articles of merchandise and have caused said merchandise, 
when sold, to be transported from their places of business in the city 
of New York, New York to purchasers thereof at their respective 
points of location in the various States of the United States other 
than New York and in the District of Columbia. There is now, and 
has been for more than two years last past, a course of trade in such 
merchandise in commerce as “commerce” is defined in the Federal 
Trade Commission Act between and among the various States of the 
United States and in the District of Columbia. 

- Par. 2. In the course and conduct of their business as described in 
Paragraph One hereof respondents in soliciting the sale of and in 
selling and distributing their merchandise furnish and have furnished 
various plans of merchandising which involve the operation of games 
of chance, gift enterprises or lottery schemes when said merchandise is 
sold and distributed to the purchasing and consuming public. One 
method or sales plan adopted and used by respondents is substantially 
as follows: 

Respondents distribute and have distributed to operators and to 
members of the public certain literature and instructions including 
among other things push cards, order blanks, circulars including 
thereon illustrations and descriptions of said merchandise and a 
circular explaining respondents’ plan of selling and distributing their 
merchandise and of allotting it as premiums or prizes to the opera- 
tors of said push cards and to members of the purchasing and con- 
suming public. One of the respondents’ said push cards bears 80 
feminine names with ruled columns on the back of said card for writ- 
ing in the name selected: “Said push card has 80 partially perforated 
discs. Each of said discs bears one of the feminine names cor- 
responding to those on the list. Concealed within each disc is a num- 
ber which is disclosed only when the customer pushes or separates a 
disc from the card. The push card also has a larger master seal 
and concealed within the master seal is one of the feminine names 
appearing on the disc. The person selecting the name corresponding 
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to the one under the master seal receives a camera. The push card 
bears the following legend or instruction: 


NAME UNDER SHAL RECEIVES A 


BEAUTIFUL SHERATON RADIO 
NEW 
Amazing Performance—Beautiful Appearance 

RCA licensed superheterodyne radio Nos. 22 & 33 each receice a 
Multi-power tubes, including beam power handsome ALAMAC BALI 

output tube POINT PEN. 
Permanent magnetic speaker with magnifi- 1¢ to 39¢ 

cent tone and volume NO HIGHER 
Durable plastic cabinet of modern design Nos. 1 to 39 Pay What is 
Plays anywhere on AC or DC Drawn. 


; Nos. over 39 pay only 39¢. 
PUSH OUT WITH PENCIL 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions 
and said prizes or premiums are allotted to the customer or purchaser 
from said card in accordance with the above legend or instructions. 
Whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid and the amount to be paid for the 
merchandise or the chance to receive said merchandise are thus deter- 
mined wholly by lot or chance. 

Respondents furnish and have furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of their merchandise by means of 
a game of chance, gift enterprise or lottery scheme. The sales plans 
or methods involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described 
varying only in detail. 

Par, 3. The persons to whom respondents furnish and have fur- 
nished said push cards use the same in selling and distributing re- 
spondents’ merchandise in accordance with the aforesaid sales plans. 
Respondents thus supply to and place in the hands of others the means 
of conducting games of chance, gift enterprises or lottery schemes in 
the sale of their merchandise in accordance with the sales plan here- 
inabove set forth. The use by respondents of said sales plans or 
methods in the sale of their merchandise and the sale of said merchan- 
dise by and through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established public 
policy of the Government of the United States. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are 
attracted by said sales plans or methods used by respondents and the 
element of chance involved therein and thereby are induced to buy 
and sell respondents’ merchandise. 

The use by respondents of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND Orprer To Firm Reporr or 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 20, 1949, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents Jerrold A. Rowley and Stanley Eisenberg charging said 
respondents with violation of the provisions of that Act. An answer 
to said complaint was filed by respondent Jerrold A. Rowley but no 
answer was filed by respondent Stanley Eisenberg. Testimony and 
other evidence in support of the complaint were then introduced be- 
fore a hearing examiner of the Commission theretofore duly desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final consideration by the said hearing examiner 
upon the complaint, the answer thereto, testimony and other evidence, 
proposed findings as to the facts and conclusions presented by counsel, 
and the hearing examiner having duly considered the record, on 
December 28, 1950, filed his initial decision herein with the 
Commission. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondent Jerrold A. Rowley filed with the Commission 
an appeal from said initial decision, and thereafter this proceeding 
regularly came on for final consideration by the Commission upon the 
record herein, including briefs in support of and in opposition to the 
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appeal and oral argument of counsel; and the Commission, having 
issued its order granting said appeal in part and denying it in part, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom and order, the same to be in leu 
of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Jerrold A. Rowley is an individual, with 
his office and principal place of business at 110 West 42nd Street, New 
York, New York. Prior to October 31, 1947, respondents Jerrold A. 
Rowley and Stanley Eisenberg were partners trading as Richard 
Donigan and Discount Sales Company, with their office and principal 
place of business at the same address. This partnership was discon- 
tinued as of October 31, 1947. Respondent Stanley Eisenberg has had 
no connection with the acts and practices alleged in the complaint 
herein. 

Par. 2. Respondent Jerrold A. Rowley, trading under the name 
Richard Donigan, in the latter part of 1947 and the early part of 1948 — 
engaged in the sale of radios, fountain pens and other articles of 
merchandise and caused said merchandise, when sold, to be transported 
from his place of business in the State of New York to purchasers 
thereof in other States of the United States, maintaining a course of 
trade in such merchandise between the State of New York and the 
various other States of the United States. Since that time respondent 
Jerrold A. Rowley has engaged in the manufacture and sale of novelty 
merchandise under the name of Discount Sales Company. 

Par. 3. In the course and conduct of his said business of selling 
merchandise in commerce under the name Richard Donigan, respond- 
ent Jerrold A. Rowley on two separate occasions mailed lottery devices 
designed for use in the resale of his merchandise to a large number of 
prospective purchasers located throughout the United States. On 
one of these occasions he mailed to 50,000 such prospective purchasers 
sales promotional literature consisting of a push card, a circular adver- 
tising a table model radio, an order blank and a form letter describing 
respondent’s sales promotional scheme. This form letter stated that 
by purchasing two radios and two ball point pens from said respondent 
for $29.95, selling all of the chances on the enclosed push card and 
distributing one of the radios and both of the ball point pens to the 
persons selecting the winning punches in accordance with the instruc- 
tions on the push card, the purchaser could keep the second radio at 
_ practically no cost to himself. The total amount received from the 
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sale of punches approximately equalled the total purchase price of 
the merchandise of $29.95. 


The push cards which were enclosed in the letters carried the follow- 
ing legend and instructions: 


NAME UNDER SEAL RECEIVES A 


BEAUTIFUL SHERATON RADIO 
NEW 
Amazing Performance—Beautiful Appearance 
RCA licensed superheterodyne radio Nos. 22 & 23 
Multi-power tubes, including beam power each receive 
output tube a handsome 
Permanent magnetic speaker with magnifi ALAMAC BALL 
cent tone and volume POINT PEN. 
Durable plastic cabinet of modern design 1¢ to 39¢— 
Plays anywhere on AC or DC NO HIGHER 


Nos. 1 to 39 Pay 
What Is Drawn. 
Nos. over 39 pay 
only 39¢. 


PUSH OUT WITH PENCIL 
Write your name on the reverse side opposite the name you select. 


Each card contained eighty squares which were each inset with a 
small round detachable disc bearing a feminine name clearly displayed. 
In addition it contained the large red seal, referred to in the legend 
above, which concealed the winning feminine name. Additional in- 
structions are set out on the reverse side of the card. If the push card 
is operated in accordance with these instructions, a purchaser of a 
chance selects and punches out one of the small discs. He then writes 
his own name on the reverse side of the card opposite the feminine 
name on the disc he selected. The amount he pays for the chance is 
determined by the figure concealed under the disc he punched out. 
If that number is either 22 or 23, he wins one of the ball point pens. 
After all of the punches have been sold, the radio is received by the 
person who punched out the disc containing the feminine name con- 
cealed under the large seal. Whether a purchaser of a chance receives 
one of the articles of merchandise or receives nothing for the amount 
paid, and the amount he pays for the chance itself, are both deter- 
mined purely by lot or chance. 

Respondent Jerrold A. Rowley received between 400 and 500 orders 
for radios and ball point pens in response to the above-described mail- 
ing. This merchandise, sold upon these orders, was shipped and’ 
delivered from the State of New York to the purchasers thereof located 
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throughout the other States of the United States. The other mailing 
of lottery devices by this respondent to other prospective purchasers 
was made in a substantially similar manner as the mailing above 
described, varying from it only in minor details. 

Respondent Jerrold A. Rowley, trading under the name Discount 
Sales Company, is presently engaged in the sale of novelty merchan- 
disc in connection with the sale of some of which he gives lottery 
devices to the purchasers thereof. 

Par. 4. Respondent Jerrold A. Rowley, trading as Richard Donigan 
in the manner above described, supplied to and placed in the hands 
of purchasers of his merchandise the means of conducting lotteries or 
games of chance in connection with the resale or distribution of such 
merchandise. The sale of merchandise by and through such means is 
a practice which is in contravention of an established public policy of 
the Government of the United States and this respondent, through the 
supplying of such means, in commerce, assisted and participated in the 
violation of such policy. 


CONCLUSION 


The acts and practices of respondent Jerrold A. Rowley, trading 
under the name of Richard Donigan, as hereinabove found, were all 
to the prejudice and injury of the public and constituted unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. ; 


ORDER 


It is ordered, That the respondent Jerrold A. Rowley, trading as 
Richard Donigan, or Discount Sales Company, or under any other 
name or designation, and his agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices which are to be used or may be used in the sale 
and distribution of said merchandise to the public by means of a game 
of chance, gift enterprise or lottery scheme. 

2. Selling, or otherwise disposing of, any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Stanley Eisenberg. 
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It is further ordered, That respondent Jerrold A. Rowley, an indi- 
vidual, shall, within sixty (60) days after service upon him of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which he has complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not coneurring inthe form of order to cease and desist, 
for the reasons stated in his opinion in Docket No. 5203, Worthmore 
Sales. Company. 


146 F. T. C. 606. 
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In THe Marrer oF 


SAMUEL COHEN AND IRWIN H. FISHER TRADING AS 
MONROE SALES COMPANY 


“COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 2 8 AN ACT.OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5782. Complaint, May 81, 1950—Decision, Mar. 10, 1952 


Where two partners engaged in the interstate sale and distribution of watches, 
novelties and other articles, some at wholesale but by far the greater portion 
direct to members of the public, through traveling salesmen, mailed circu- 
lars, and recommendations of customers— 

Sold much of their merchandise in the form of such typical assortments as two 
watches, two cigarette case and compact sets, together with a recording 
card and punchboard, for use in the resale and distribution of said products 
by the assortment’s purchaser under a plan whereby the person who punched 
by chance the number corresponding to that of the “star punch”, received 
a watch, those who punched two specified numbers received the compact and 
cigarette case sets, price of the particular punch was determined by chance, 
those who did not punch a lucky number received nothing further, and the 
operator-purchaser remitted the proceeds in payment for the assortment, 
retaining the second watch as his own prize or profit: 

Held: That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair acts and practices. 


As respects contentions by way of defense that the only relation between respond- 
ents and the persons who resold their merchandise was that of seller and 
purchaser ; that the purchaser was under no compulsion to use the punch- 
board and was entirely free to dispose of the merchandise as he saw fit 
subject to remission of the agreed purchase price; that the board, like the 
other articles, was sold separately as an item of merchandise; 

Said position overlooked the fact that the entire merchandising plan contem- 
plated the use of the punchboard by the purchaser of the assortment, and 
the resale or distribution of the assortment to the public by means of a 
lottery or game of chance since, aside from testimony as to actual instances 
in which the punchboard was so used, the nature of the transaction and the 
supplying by respondents of the lottery device which could serve no other 
purpose made such a conclusion inescapable. 


In said connection the further fact that the price of the assortment included a 
specified amount, for punchboard and card, as contended, was immaterial, 
and while the fact that respondents did not sell the assortment to minors, 
but only to mature and responsible persons regarded by them as acceptable 
credit risks, was a mitigating circumstance, it did affect the legal principle 
involved. 


As respects respondents’ contention that the entire proceeding was fatally defec- 
tive because the complaint did not charge, nor the evidence establish, that 
their merchandising plan was an unfair method of competition or that there 
was any injury to their competitors as a result of its use; it is no longer 
necessary, since the adoption of the Wheeler-Lea Amendment, to allege or 
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prove in such a proceeding as the instant one, evidence of competition or any 
injury thereto, and the present complaint proceeded upon the theory that 
the practice of a seller of merchandise of placing in the hands of others 
lottery devices for use in the sale and distribution of such merchandise to 
the public, is an unfair act or practice which promotes and encourages 
gambling and is in contravention of public policy. 


Before Ur. William L. Pack, hearing examiner. 

Ur. J. W. Brookfield, Jr., for the Commission. 

Mr. Alfred L. Bennett, Mr. Wilbur N. Baughman and Mr. James 
Perkins Parker, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Samuel Cohen and 
Irwin H. Fisher, individuals and partners trading as Monroe Sales 
Company, hereinafter referred to as respondents, have violated the 
provisions of the said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPH 1. Respondents Samuel Cohen and Irwin H. Fisher are 
individuals and partners trading and doing business as Monroe Sales 
Company, with their office and principal place of business located 
at 32 South Street, in the city of Baltimore, Maryland. Respond- 
ents are now, and for more than one year last past have been, engaged 
in the sale and distribution of watches, novelties and other articles of 
merchandise and have caused said watches, novelties, and merchan- 
dise when sold to be transported from their place of business in the 
city of Baltimore, Maryland, to purchasers thereof at their respective 
points of location in the various States of the United States other 
than Maryland and in the District of Columbia. There is now and 
has been for more than one year Jast past a course of trade by re- 
spondents in such merchandise, in commerce, between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in Paragraph One hereof, respondents sell and have sold to dealers 
and members of the public certain assortments of merchandise so 
packed and assembled as to involve the use of a game of chance, gift 
enterprise, or lottery scheme when such merchandise is sold and dis- 
tributed to the purchasing public; and have furnished various plans 
of merchandising which involve the operation of a game of chance, 
gift enterprise, or lottery scheme when said merchandise is sold 
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and distributed to the purchasing and consuming public. One meth- 
od or sales plan adopted and used by the respondents is. substan- 
tially as follows: 

Respondents advertise in certain periodicals having a general cir- 
culation in various States of the United States for salesmen and 
through them sell certain merchandise deals consisting of punch 
boards and merchandise and push cards and merchandise. Respond- 
ents also sell directly to members of the purchasing public these deals, 
of which a typical one is described as follows: 

The punch board deal sold by respondents consists of a small punch 
board and two watches. Each of the punch boards contains 160 
punches and a prize punch, which is not punched until all of the 
punches are sold. Accompanying said punch board is a list on which 
is to be written the name of the purchaser of each punch opposite the 
number which is revealed when he purchases a punch. The. pur- 
chaser of the board pays the price for his punch as shown by the 
punch received. When all of the punches have been sold, the prize 
punch is punched and the winner is disclosed. The person who has 
purchased a punch corresponding to the number disclosed by the prize 
punch is awarded a watch. The punch board has on its face the 
following legend or instructions: 


WIN A GUARANTEED 
10K Gold R. G. P. 
FULLY JEWELED WATCH 
(FREE) Nos. 1 to 25 (FREE) 
Star Prize—Do Not Punch 
Until Entire Board is Sold 
Nos. 26 to 50 pay what you draw 
Nos. over 50 pay only 50¢ 
Nos. 33 and 44 each receive 
Matched Compact & Cigarette Set 


and the list on which the names of punchers are written bears the 
legend as follows: 


NUMBER UNDER STAR PRIZE RECEIVES 
GUARANTEED 10K GOLD R. G. P. 
FULLY JEWELED WATCH 
Nos. 33 and 44 Hach Receive 
MATCHED COMPACT AND CIGARETTE CASE SET 


Respondents sell their punch board deals as above described to per- 
sons located in the various States of the United States, and these 
customers of respondents make sale of respondents’ merchandise by 
means of said punch boards in accordance with the above described 
legend or instructions, and said watches and merchandise are awarded 
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to the customers or purchasers from said punch board in accordance 
with the above described legend. Whether a purchaser receives an 
article of merchandise or nothing for the amount of money paid, and 
the amount to be paid for the chance to receive said merchandise is 
thus determined wholly by lot or chance. The watches and other mer- 
chandise have a retail value greater than the price paid for any of the 
chances. 

Respondents sell and distribute various other punch board and push 
card and merchandise deals, all of which involve the sale of said mer- 
chandise by means of said other punch board and push card deals and 
vary only in detail. Al of said merchandise plans embody the dis- 
tribution of merchandise by game of chance, gift enterprise, or lottery 
schemes. 


Par. 3. Retail dealers, operators and others who purchase respond- 
ents’ push card and punch board and watch assortments or deals, di- 
rectly or indirectly, use the said push cards or punch boards for 
distribution of the watches to the purchasing public in accordance with 
the sales plan above described. Respondents thus supply to and place 
‘in the hands of other the means of conducting lotteries or games of 
chance in the sale of their products in accordance with the sales plans 
hereinabove set forth. The use by respondents of said sales plans and 
methods in the sale of their merchandise and the sale of said merchan- 
dise by and through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established public 
policy of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondents and the element of 
chance involved therein and thereby are induced to buy and sell re- 
. spondents’ merchandise, 

The use by respondents of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes unfair acts and practices 
in commerce within the intent and meaning of the Federal ‘Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices within the intent and meaning of the Federal Trade Com- 
mission Act. 

2138405464 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 10, 1952, the initial 
decision in the instant matter of Hearing Examiner William L. Pack, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 381, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
acts and practices in commerce in violation of the provisions of that 
Act. After the filing by respondents of their answer to the complaint, 
hearings were held at which testimony and other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before the above-named hearing examiner, theretofore duly 
designated by the Commission, and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. Subse- 
quently, the proceeding regularly came on for final consideration by 
the hearing examiner on the complaint, answer, testimony and other 
evidence, and proposed findings and conclusions submitted by counsel 
(oral argument not having been requested, the matter having already 
been argued at length upon a motion to dismiss the complaint made by 
respondents’ counsel earlier in the proceeding), and the hearing exam- 
iner, having duly considered the matter, finds that this proceeding is 
in the interest of the public and makes the following findings as to the 
facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1, The respondents, Samuel Cohen and Irwin H. Fisher, ° 


are individuals and partners trading under the name Monroe Sales 
Company, with their office and principal place of business located at 
32 South Street, Baltimore, Maryland. Respondents are now, and 


since March 1949 have been engaged in the sale and distribution of . 


watches, novelties and other articles of merchandise, and cause and 
have caused their products, when sold, to be transported from their 
place of business in the State of Maryland to purchasers located in 
various other States of the United States and in the District of Colum- 
bia. Respondents maintain and have maintained a course of trade in 
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their merchandise in commerce between and among various States of 
the United States and in the District of Columbia. 

Par. 2. While respondents sell some of their merchandise at whole- 
sale, by far the greater portion is sold direct to members of the public. 
These customers are obtained in various ways—through solicitation 
by respondents’ traveling salesmen, by advertising circulars sent by 
respondents through the mail, and through the recommendation of 
persons who are themselves customers of respondents. 

Much of the merchandise so sold by respondents is in the form of 
assortments or combinations of merchandise and certain other arti- 
cles, and it is these assortments which form the subject matter of 
the present proceeding. One of these assortments, which is typical 
of the sales method used by respondents, includes two watches, two 
cigarette case and compact sets, and a “sales outfit” consisting of a 
“block” and “chart.” The block is in fact a small punchboard; the 
chart is merely a card upon which are to be written the names of 
persons playing or punching the board. The purchase price of the 
entire assortment is $64.50, which includes 75¢ for the punchboard 
and card. The assortment is shipped only upon the written order of 
the purchaser, and usually upon credit terms, prepayment of the pur- 
chase price not being required. 

The punchboard contains 160 small holes in each of which is a 
number, the number being concealed from view until the punch has 
been made and the number separated from the board. There is also 
a “star” or master punch which likewise contains a concealed number. 
On the face of the board appears the following: 

WIN A GUARANTEED 
10K Gold R. G. P. 
FULLY JEWELED WATCH 
(FREE) Nos. 1 to 25 (FREE) 
Star Prize—Do Not Punch 
Until Entire Board is Sold 
Nos. 26 to 50 pay what you draw 
Nos. over 50 pay only 50¢ 
Nos. 33 and 44 each receive 
Matched Compact & Cigarette Set 


At the top of the chart or card appears the following: 


NUMBER UNDER STAR PRIZE RECEIVES 
GUARANTEED 10K GOLD R. G. P. 
FULLY JEWELED WATCH 
Nos. 33 and 44 Hach Receive 
MATCHED COMPACT AND CIGARETTE CASE SET 


Persons purchasing the assortment from respondents sell the 160 
punches on the board to other members of the public in accordance 
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with the foregoing instructions, noting on the card the name of each 
person punching the board, together with the number punched by 
such person. After all 160 punches have been sold, the star or master 
punch is separated from the board and the person who has punched 
the number on the board corresponding to the number of the star 
punch receives the main prize, which is one of the watches. The 
cigarette case and compact sets are also awarded in accordance with 
the instructions on the board and card. Persons not punching one of 
the lucky numbers receive nothing for the respective amounts paid 
by them other than the privilege of punching or playing the board. 
The sale of the 160 punches nets the operator of the board $64.50, 
which he remits to respondents to cover the purchase price of the 
assortment. The second watch is retained by the operator as his own 
prize or profit from the transaction. Both of the watches are of good 
quality, each having a retail value greatly in excess of the amount 
paid for any of the punches on the board. 

Par. 3. It is clear from the foregoing that the sale or distribution 
of the merchandise in question to the ultimate consumer or general 
public involves the operation of a lottery or game of chance, and that 
respondents supply to and place in the hands of others lottery devices 
for use in the sale or distribution of respondents’ merchandise. In 
addition to the punchboard described above, respondents have also 
supphed to purchasers of their merchandise push cards and other 
punchboards, all of which devices involved the operation of games of 
chance in the resale of such merchandise. 


CONCLUSIONS 


In their defense respondents urge that there is no relation of princi- 
pal and agent existing between themselves and the persons who resell 
their merchandise, the only relation being that of seller and purchaser ; 
that respondents require only that the purchaser pay them the stipu- 
lated price of the merchandise, the purchaser being under no compul- 
sion or instruction to use the punchboard at all; that the purchaser is 
entirely free to keep all of the merchandise for himself, sell it in regu- 
lar course without the use of the punchboard, or give it away, provided 
he remits to respondents the agreed purchase price of the merchan- 
dise; that the punchboard is not supplied or furnished by respondents 
free but is sold to the purchaser as an item of merchandise just as are 
the other articles in the assortment; that a purchaser is not required to 
buy any merchandise in assortments but is free to purchase any or all 
of the articles separately and without the punchboard, and may also 
purchase the punchboard separately and without any merchandise at 
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all if he wishes to do so. Respondents further point out that they do 
not sell these assortments to children but only to mature and respon- 
sible persons whom respondents regard as acceptable credit risks. 

The weakness in respondents’ position is that it overlooks the fact 
that the entire merchandising plan contemplates the use of the punch- 
board by the purchaser of the assortment, and the resale or distribu- 
tion of the merchandise to the public by means of a lottery or game of 
chance. Actual instances are disclosed by the testimony in which 
the punchboard was so used by purchasers, but even if there were no 
testimony at all on this point the conclusion would be inescapable 
from the nature of the transaction and the supplying by respondents 
of the lottery device. The punchboard could serve no other purpose. 
The fact that the purchase price of the assortment includes a specified 
amount for the punchboard and card is immaterial. While the fact 
that respondents do not sell the assortments to minors is a mitigating 
circumstance, it does not affect the legal principle involved. 

It is further and earnestly urged by respondents that this entire 
proceeding is fatally defective for the reason that the Commission’s 
complaint does not charge, nor does the evidence establish, that re- 
spondents’ merchandising plan is an unfair method of competition or 
that there is any injury to respondents’ competitors as a result of the 
use of the plan. As the examiner understands the decisions of the 
courts since the adoption of the Wheeler-Lea amendment to the Fed- 
eral Trade Commission Act, it is no longer necessary to allege or prove 
in a proceeding of this kind either the existence of competition or any 
injury to competition. The present complaint proceeds upon the 
theory that the practice of a seller of merchandise of placing in the 
hands of others lottery devices for use in the sale or distribution of 
such merchandise to the public is an unfair act or practice, unfair to 
the public in that it promotes and encourages gambling and is in con- 
travention of public policy. This theory appears to find ample 
support in the authorities. It is therefore concluded that the absence 
of the element of competition constitutes no bar to the present pro- 
ceeding. 

It is further concluded that the acts and practices of respondents 
as hereinabove set out are all to the prejudice of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Samuel Cohen and Irwin H. 
Fisher, individually and as partners trading under the name Monroe 
Sales Company or under any other name, and respondents’ agents, 
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representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of watches, novelties or any other merchandise, do 
forthwith cease and desist from: . . 

1. Supplying to or placing in the hands of others punchboards, 
push cards, or other lottery devices, either with assortments of mer- 
chandise or separately, which punchboards, push cards, or other lottery 
devices are to be used or may be used in the sale or distribution of 
respondents’ merchandise to the public. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 10, 1952]. 
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Where a corporation and its three officers, engaged in the interstate sale and 
distribution of unassembled electric home welding machines; in advertising 
the same through magazines and circulars— 

Represented that their said machine, made by assembling the various parts, 
would operate consistently and safely on the electric circuit ordinarily found 
in a home, on a 30 ampere fuse, use of which they recommended ; 

The facts being that their said machine could not be used safely in a home: the 
electric circuit in most homes is wired with No. 14 American wire gauge wire, 
which necessitates use of 15 ampere fuses; and use of their said machine 
with a 30 ampere fuse, which requires a No. 10 wire, on a No. 14 wire 
would cause overloading until the circuit breaker or fuse opened and result 
in overheating and a dangerous fire hazard, danger of which they failed 
to reveal or caution the public agaipst ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that their assembled machine 
would operate safely on the ordinary home lighting circuit, and thereby 
induce purchase of said parts and the assembling and use of said machines 
in homes: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. John W. Russell for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Will-Weld Manu- 
facturing Company, a corporation, and W. O. Schneiderwind, W. J. 
Dillman, and L. B. Bush, individually and as officers of said corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent Will-Weld Manufacturing Company is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Nebraska, having its office and prin- 
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cipal place of business at 1038 South 19th Street in the city of Omaha, 
State of Nebraska. Said corporation trades and does business under 
the name of Atomic Arc Welder Company. 

Respondents W. O. Schneiderwind, W. J. Dillman and L. B. Bush 
are President, Vice-President and Secretary-Treasurer, respectively, 
of corporate respondent and also have their principal office and place 
of business at 1038 South 19th Street in the city of Omaha, in the State 
of Nebraska. The individual respondents formulate, direct and con- 
trol the acts and practices of corporate respondent. 

Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of unassembled electric 
home welding machines. 

Par. 3. Respondents cause, and have caused, the unassembled parts 
of said welding machines to be shipped from their aforesaid place of 
business in the State of Nebraska to purchasers thereof located in other 
States of the United States and maintain, and at all times mentioned 
herein have maintained, a course of trade in said unassembled machines 
in commerce among and between the various States of the United 
States. Their volume of trade im said commerce is and has been 
substantial. 

Par. 4. In the course and conduct of their business, and for the 
purpose of inducing the sale of their said product in commerce, re- 
spondents have made certain statements and representations con- 
cerning the welding machines assembled from the parts sold by them 
by means of advertisements inserted in magazines and in circulars 
sent to members of the purchasing public. Among and typical of the 
statements and representations contained in said advertisements and 
circulars are the following: 


Profit or pleasure in your home or work shop 

Gives 100% penetration. Welds are stronger than original metal. Operates 
on 110 or 220 A. C. 

Your Atomic Are Welder will operate on either 110 or 220 alternating cur- 
rent, 50 or 60 cycle. On 110 or 220 volts you can use %’’ electrodes and weld 
¥4'’ plate in one pass. 

The Atomic Arc Welder gives the maximum amount of heat practical on the 
ordinary 110 volt lighting circuit. 

The Atomie Arc Welder is a transformer type Arc Welder. Not a Resistance 
type welder. Safe, rugged, compact and portable. 

IN YOUR HOME OR WORKSHOP 
WEE eo ok 

The ATOMIC ARC WELDER 

is...Safe...can be used 

consistently on 80 ampere fuse. 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations and others of the same import not specifically set out herein, 
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respondents represented that the welding machine assembled by the 
use of the various parts sold by them will operate safely in the home 
on the electrical cireuit ordinarily found in the home. 

Par. 6. The aforesaid statements and representations are false, 
misleading and deceptive. Most homes operate on a 110 volt lighting 
circuit, are wired with No. 14 gauge wire and use 15 ampere fuse 
plugs. Respondents recommend the use of 30 ampere fuse plugs. 
The operation of their welding machine upon such a circuit and using 
30 ampere fuse plugs is not safe as a definite fire hazard will result. 

Par. 7. At no place in respondents’ advertising or elsewhere is 
the fact revealed that a dangerous fire hazard will result from oper- 
ating their said machine on the ordinary home lighting circuit fused 
as recommended. Furthermore, respondents do not inform purchasers 
of the proper wiring and fusing necessary to safely operate said ma- 
chine in the home. By failing to reveal these facts respondents im- 
pledly represent, contrary to the facts, that the use of said machine 
in the home is safe under all conditions of ordinary use. 

Par. 8. The use by the respondents of the aforesaid statements 
and representations has had and now has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of such statements 
and representations are true and that their assembled machine will 
operate safely on the ordinary home lighting circuit and to induce 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase said unassembled parts and 
to assemble and use said welding machines in their homes. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DeEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated March 18, 1952, the 
initial decision in the instant matter of Hearing Examiner Webster 
Ballinger, as set out as follows, became on that date the decision of 


the Commission. 
INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 11, 1951, issued and 
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subsequently served its complaint in this proceeding upon respondents | 
Will-Weld Manufacturing Company, a corporation, and W. O. | 
Schneiderwind, W. J. Dillman and L. B. Bush, individually and as 
officers of said corporation, charging them and each of them with the © 
use of unfair and deceptive acts and practices in ecommerce within 
the intent and meaning of the Federal Trade Commission Act. The 
corporate respondent answered, no answer being filed by any of the 
individual respondents, and, after seasonable notice, hearing was_ 
held, at which testimony and other evidence in support of the allega- 
tions of the complaint were introduced before the above-named hear- 
ing examiner theretofore duly designated by the Commission, which 
said evidence was duly filed in the office of the Commission. There- 
after, the proceeding regularly came on for final consideration by 
said hearing examiner on the complaint, the answer thereto, testi- 
mony and other evidence, all intervening procedure before the ex- 
aminer being waived; and said hearing examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Will-Weld Manufacturing Company is 
a corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Nebraska, having its office and 
principal place of business at 1038 South 19th Street in the city of 
Omaha, State of Nebraska. Said corporation trades and does busi- 
ness under the name of Atomic Arc Welder Company. 

Respondents W. O. Schneiderwind, W. J. Dillman and L. B. Bush 
are President, Vice-President and Secretary-Treasurer, respectively, 
of the corporate respondent and also have their principal office and 
place of business at 1088 South 19th Street in the city of Omaha, 
State of Nebraska. The individual respondents formulate, direct 
and control the acts and practices of the corporate respondent. 

Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of unassembled elec- 
tric home welding machines. 

Par. 3. Respondents cause, and have caused, the unassembled parts - 
of said welding machines to be shipped from their aforesaid place of 
business in the State of Nebraska to purchasers thereof located in 
other States of the United States and maintain, and at all times men- 
tioned herein have maintained, a course of trade in said unassembled 
machines in commerce among and between the various States of the 


WILL-WELD MANUFACTURING CO. ET AL. 969 


965 Order 


United States. Their volume of trade in said commerce is, and has 
been, substantial. 

Par. 4. In the course and conduct of their business, and for the pur- 
pose of inducing the sale of their said product in commerce, respond- 
ents, by means of advertisements inserted in magazines and circulars 
sent to members of the purchasing public, represented that their elec- 
tric home welding machine, made by the assembling of the various 
parts sold by them for a complete welding machine, would operate 
consistently and safely on the electric circuit ordinarily found in a 
home, on a 80 ampere fuse, the use of which they recommend. 

Par. 5. The electric circuit found in most homes is wired with No. 
14 American wire gauge wire which provides 115 to 120 volts and 
necessitates the use of 15 ampere fuse plugs. 

Par. 6. A 30 ampere fuse requires a No. 10 American wire gauge 
wire. The use of respondents’ welding machine with a 30 ampere 
fuse on a No. 14 American wire gauge wire (the numbering system used 
on wiring runs in reverse), will cause an overloading of the circuit until 
the circuit breaker or fuse opens, resulting in overheating and produc- 
ing a dangerous fire hazard. Respondents do not reveal to or cau- 
tion the public against this danger but, on the contrary, represent to 
the public that their welding machine can be safely used in homes. 

Par. 7. The use by the respondents of the statements and repre- 
sentations referred to in Paragraph Four has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and that their assembled 
machine will operate safely on the ordinary home lighting circuit and 
to irduce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase said unassembled 
parts and to assemble and use said welding machines in their homes. 


CONCLUSION 


The acts and practices of respondents, as set forth in the findings, 
are all to the prejudice and injury of the public and constitute unfair — 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


_ ORDER 


It is ordered, That the respondents Will-Weld Manufacturing 
Company, a corporation, and W. O. Schneiderwind, W. J. Dillman 
and L. B. Bush, individually and as officers of the corporate re- 
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spondent, directly or through any corporate or other device, in con- | 
nection with the introduction into commerce, or the offering for sale, | 


sale, transportation, or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of unassembled electric 


home welding machines, by that or any other name or paisa. do 


forthwith cease and desist from: 

(1) Representing, directly or indirectly, that their electric home 
welding machine, made by the assembling of the various parts sold 
by them for a complete machine, will operate consistently and safely 
on. the electric circuit ordinarily found in a home with a 30 ampere 
fuse. 

(2) Selling or offering for sale their electric home welding machine 
without, in large type appearing in all literature relating thereto, ex- 
pressly informing the purchaser or purchasers that their home weld- 
ing machine cannot be safely connected with the electric current ordi- 
narily found in a home by an ampere fuse in excess of 15 amperes 
and that the use of a larger fuse may cause an overloading of the elec- 
tric circuit and produce a dangerous fire-hazard condition. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 13, 1952]. 
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BULOVA WATCH COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


‘ Docket 5830. Complaint, Dec. 1, 1960—Decision, Mar. 17, 1952 


Under the provisions of subsec. (d) of Sec, 2 of the Clayton Act as amended by 
the Robinson-Patman Act, the seller has the free choice whether to contract 
to pay allowances to or for the benefit of its customers in consideration of 
services or facilities furnished by such customer in connection with the 
resale of products purchased, and has the further free choice as to the 
basis upon which such payments will be made, but if decision to pay such 
allowances has been made, the statute enjoins the seller to make such pay- 
ments available on proportionally equal terms to all customers competing 
in the resale of the seller’s products. 


Where a corporate manufacturer of men’s and women’s watches which in 1948 
sold about $48,000,000 worth to single retail jewelry stores, chain jewelry 
stores, and department stores, competing with one another— 

Paid or contracted to pay money to customers as compensation for advertising 
services. furnished by them in connection with the sale or offering for sale 
of its watches without making such payments available on proportionally 
equal terms to all in that competing customers, received varying percentages 
on their respective purchase volume due to the varying percentages allowed 
for the different purchase brackets: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsee. (d) of Sec. 2 of the Clayton Act as amended. 


Before Mr. Frank Hier, hearing examiner. 

Mr. William H. Smith and Mr. Peter J. Dias for the Commission. 

Cravath, Swaine & Moore, of New York City, and Clifford & Miller, 
of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated and is now vio- 
lating the provisions of subsection (d) of section 2 of the Clayton 
Act. (U.S. ©. Title 15, Sec. 13) as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint stating its 
charges with respect thereto as follows: 

Paracrapru 1. Respondent Bulova Watch Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 630 Fifth Avenue, New York, New York. 
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dustry. It manufactures said watches in plants located in New York, 
Rhode Island, and Massachusetts, and sells them to a large number 
of customers with places of business located throughout the several 
States of the United States and in the District of Columbia for resale 
within the United States to consumers. Said customers are single- 


unit retail jewelry stores, multiple-unit or chain retail jewelry stores, _ 


and department stores. During the year 1948, respondent’s dollar 
volume of sales of said watches amounted to approximately 
$48,000,000. 

Par. 3. In the course and conduct of said business, respondent en- 
gaged in commerce, as commerce is defined in the Clayton Act as 
amended by the Robinson-Patman Act, having shipped said watches, 
or caused them to be transported, from said States in which its said 
plants are located to said purchasers with places of business located 
in the same and in other States and in the District of Columbia. 

Par. 4. In the course of its said business in commerce respondent 
paid, or contracted to pay, money, credits, allowances, or other things 
of value to or for the benefit of some of its customers as compensation 
and in consideration for services and facilities furnished, or con- 
tracted to be furnished, by or through such customers, in connection 
with the sale, or offering for sale, of respondent’s watches which it 
manufactures, or offers for sale; and respondent did not make, or 
contract to make, such payments or considerations available on pro- 
portionally equal terms to all other of its customers competing in the 
distribution of respondent’s said products. 

Par. 5. Among the payments alleged in Paragraph Four were 
those for advertising services or facilities, or advertising allowances. 
Said advertising allowances were available from respondent, and re- 
spondent paid or contracted to pay them, upon the following propor- 
tionally unequal terms: 

Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of annual purchases of respondent’s 


watches. Each of said groups consisted of those customers having . | 


volumes within the the range of volumes, or volume bracket, specified 
for it; and the several volume brackets, respectively, covered ranges of 
progressively larger volumes. 

No advertising allowances was available to those customers in the 
first or smallest volume bracket. To those customers in the second 
and each of the other progressively larger volume brackets, adver- 


: 
| 


Par. 2. Respondent is now, and for many years has been, engaged 
in the business of manufacturing and selling men’s and women’s © 
watches, and has come to occupy an important position in that in- 


A 
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tising allowances were available which, as between and among cus- 
tomers in the same volume bracket, amounted to the same percentage 
or an equal proportion of their respective volumes, but which, as be- 
tween and among customers in different volume brackets, amounted 
to different percentages or unequal proportions of such volumes, for 
the reason that the larger the volume bracket the greater the per- 
centage or proportion of volume which was available. 

The greatest percentage or proportion of volume which was thus 
available to customers in the largest volume bracket was not available 
to competing customers in the next largest or in any of the other 
smaller volume brackets, and the same was true with respect to each of 
the successively smaller percentages or proportions. 

Par. 6. As illustrative of respondent’s advertising allowance prac- 
tices, during the year 1948, said volume brackets and said percentages 
or proportions of volume available as said advertising allowances were 
substantially as shown in columns one and two, respectively, of the 
table herein set forth. The third column in said table sets forth ap- 
proximately the number of customers in each of said volume brackets, 
and the total number of customers in all of said volume brackets. The 
fourth column in said table sets forth approximately the total volumes 
of all customers in each of said volume brackets and the total volumes 
of all customers in all of said volume brackets. The fifth and last 
column in said table sets forth approximately the total dollar amount 
of said advertising allowances paid to all of the customers in each of 
said. volume brackets and the total dollar amount of said advertising 
allowances paid to all of the customers in all of said volume brackets. 
Said advertising allowances were paid by check, credit memoranda 
or by permitting customers to make deductions from invoiced prices. 


() (2) (3) (4) (5) 
Percent- | Number of Amount of 
Volume Brackets ages Customers Volumes Allowance 
(nder $10: 000 en oa nw nS nn ee 0 8, 900+-| $23, 300, 000-++ 0 
$10" 000'16'S20,000 5425 --- 2 a wr SSE cero n ee 1 345 4, 532, 413 $45, 324 
$20 000H01S40,000:122015: 4 es recer il ft iterer tea) 2 199 5, 052, 473 101, 049 
SIO OOS 01000 Oe ne ne he ee ae 3 81 4, 275, 585 128, 257 
$75;000 t0'°$125,000: <= -----------=---2_------_£2-.--2--- 4 33 2, 741, 035 109, 641 
$125,000 to $200,000-_-.-------------------------------- 5 ll 1, 580, 009 79, 000 
$200,000 to $400,000--.-------------------------------- 6 9 2, 359, 224 141, 553 
$400,000 to $ 00,000--.-------------------------------- 7 3 1, 275, 565 89, 289 
$600,000 to $800,000. -.-------------------------------- 8 0 0 0 
$800,000.to $1,000,000__.--.----------------=---=------- 9 1 877, 311 78, 958 
$1,000,000 and over-_-_----.-------.------------------- 10 1 1, 467, 221 146, 722 
, 


8, 683+] 47,253, 919-++ 919, 806 


em 
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Respondent classified its customers as retail cash and credit jewelers, 
chain retail stores and department stores. The above table includes 
all of respondent’s said customers, and each customer in each volume 
bracket was in competition with one or more other customers in one 
or more other volume brackets in the resale of respondent’s watches to 
consumers. 

Par. 7. The acts and practices of the respondent as above alleged 
violate subsection (d) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act (U.S. C. Title 15, Sec. 13). 


DECISION OF THE COMMISSION AND Orprer To Fire Report oF 
CoMPLIANCE 


Pursuant to the provisions of the Clayton Act, as amended by the 
Robinson-Patman Act (15 U.S.C. Sec. 18), the Federal Trade Com- 
mission on December 1, 1950, issued and subsequently served its com- 
plaint in this proceeding upon Bulova Watch Company, Inc., a cor- 
poration, charging said respondent with violation of subsection (d) 
of Section 2 of said Act, as amended. After the filing by respondent 
of its answer to the complaint, pursuant to leave to withdraw such 
original answer and to file amended answer as subsequently granted 
fo respondent by the hearing examiner of the Commission designated 
im the complaint, respondent’s amended answer was filed in which 
amended answer the respondent, for the purposes of this proceeding, 
admitted all the material allegations of fact set forth in the complaint, 
waived hearing as to the facts and consented to the entry of findings 
as to the facts based upon the complaint and the answer and the is- 
suance against it of an order to cease and desist, upon the condition, 
however, that no order to cease and desist be issued or served upon it 
until orders are entered disposing of the complaints against The Gruen 
Watch Company, Federal Trade Commission Docket No. 5836, and 
Klgin National Watch Company, Federal Trade Commission Docket 
No. 5837; and on May 25, 1951, the hearing examiner filed his initial 
decision. 

Thereafter, within the time permitted by the Rules of Practice of 
the Commission, respondent appealed from the initial decision of the 
hearing examiner and this proceeding regularly came on for final con- 
sideration by the Commission upon the record herein, including the 
respondent’s brief in support of its appeal and the brief in opposition 
thereto filed by counsel supporting the complaint (oral argument not 
having been requested) ; and the Commission, having duly considered 
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the record and having ruled upon said appeal and being now fully 
advised in the premises, makes the following findings as to the facts, 
conclusion drawn therefrom and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParaGrarH 1. Respondent Bulova Watch Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 630 Fifth Avenue, New York, New York. 

Par. 2. Respondent is now, and for many years has been, engaged 
in the business of manufacturing and selling men’s and women’s 
watches, and has come to occupy an important position in that in- 
dustry. It manufactures said watches in plants located in New York, 
Rhode Island, and Massachusetts, and sells them to a large number of 
customers with places of business located throughout the several States 
of the United States and in the District of Columbia for resale within 
the United States to consumers. Said customers are single-unit retail 
jewelry stores, multiple-unit or chain retail jewelry stores, and depart- 
ment stores. During the year 1948, respondent’s dollar volume of 
sales of said watches amounted to approximately $48,000,000. 

Par. 3. In the course and conduct of its business as aforesaid and 
during all of the times mentioned herein, respondent has engaged in 
commerce, as “commerce” is defined in the Clayton Act, having 
shipped its watches, or caused them to be transported, from the States 
in which its plants are located to the purchasers thereof with places 
of business located in the same and in other States and in the District 
of Columbia. 

Par. 4. In the course of its said business in commerce, respondent 
paid or contracted to pay money to some of its customers as compen- 
sation and in consideration for advertising services furnished by 
such customers in connection with the sale or offering for sale of 
watches manufactured and sold by respondent 1n accordance with the 
advertising allowance plan set out in Paragraphs Five and Six of 
these findings as to the facts, and such plan did not make or purport 
to make such payments availaole on proportionally equal terms to all 
of its customers competing in the distribution of respondent’s said 
products. 
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Par. 5. Said advertising allowances were available from respond-_ 
ent, and respondent paid or contracted to pay them, upon the follow- 
ing proportionally unequal terms: 

Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of annual purchases of respondent’s 
watches. Each of said groups consisted of those customers having 
volumes within the range of volumes, or volume bracket, specified for 
it; and the several volume brackets, respectively, covered ranges of 
progressively larger volumes. 

No advertising allowance was available to those customers in the 
first or smallest volume bracket. To those customers in the second 
and each of the other progressively larger volume brackets, advertis- 
ing allowances were available which, as between and among customers 
in the same volume bracket, amounted to the same percentage or an 
equal proportion of their respective volumes, but which, as between 
and among customers in different volume brackets, amounted to dif- 
ferent percentages or unequal proportions of such volumes, for the 
reason that the larger the volume bracket the greater the percentage 
or proportion of volume which was available. 

The greatest percentage or proportion of volume which was thus 
availaole to customers in the largest volume bracket was not available 
to competing customers in the next smaller volume bracket or in any 
of the other smaller volume brackets, and the same was true with 
respect to each of the successively smaller percentages or proportions. 

Par. 6. As illustrative of respondent’s advertising allowance prac- 
tices, during the year 1948, said volume brackets and said percentages 
or proportions of volume available as said advertising allowances 
were substantially as shown in columns one and two, respectively, of 
the table herein set forth. The third column in said table sets forth 
approximately the number of customers in each of said volume 
brackets, and the total number of customers in all of said volume 
brackets. The fourth volume in said table sets forth approximately 
the total volumes of all customers in each of said volume brackets 
and the total volumes of all customers in all of said volume brackets. 
The fifth and last column in said table sets forth approximately the 
total dollar amount of said advertising allowances paid to all of the 
customers in each of said volume brackets and the total dollar amount 
of said advertising allowances paid to all of the customers in all of 
said volume brackets. Said advertising allowances were paid by check, 


credit memoranda or by permitting customers to make deductions 
from invoiced prices. 
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Respondent classified its customers as retail cash and credit jewelers, 
chain retail stores and department stores. The above table includes 
all of respondent’s said customers, and each customer in each volume 
bracket was in competition with one or more other customers in one 
or more other volume brackets in the resale of respondent’s watches 
to consumers. 

CONCLUSION 


1. Respondent under subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act, has the free choice whether 
to pay or contract to pay allowances to or for the benefit of its custom- 
ers in consideration of services or facilities furnished by such cus- 
tomer in connection with the resale of products purchased, and has 
the further free choice as to the basis upon which such payments will 
be made by it. 

2. When the decision to pay such allowances has been made, the 
statute enjoins respondent to make such payments available on pro- 
portionally equal terms to all customers competing in the resale of 
respondent’s products. 

3. This injunction has been ignored by respondent, on the Picts 
admitted and found in this panes hes in two particulars. Responds- 
ent selected annual dollar volume of purchases as the basis for pay- 
ments to its customers. It classified its customers according to arbi- 
trarily fixed annual dollar purchase volume brackets and paid the same 
percentage or proportion of each customer’s annual dollar purchase 
volume to each such customer within a given bracket. However, these 
percentages or proportions varied with the bracket so that each com- 
peting customer of respondent did not receive the same percentage 
or proportion of his purchase volume. Thus one customer received 
10% of his annual dollar purchases, 199 others only 2% of theirs. 
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Furthermore, where purchases did not aggregate $10,000 for the year, 
a customer received nothing. Eight thousand of respondent’s cus- 
tomers thus received nothing; 683 received $919,806. There was thus 
a lack of equal proportionality between many customers competing 
in the sale of respondent’s products who received payments and a 
complete absence of any proportionality between those customers who 
received something and those competing customers who received 
nothing. 

4. The acts and practices of the respondent, in the particulars men- 
tioned above, violate subsection (d) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


ORDER 

_ It is ordered, That the respondent Bulova Watch Company, Inc., 
a corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the sale or offering for sale of men’s and women’s watches, in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

(1) Paying or allowing, or contracting to pay or allow, anything 
of value to, or for the benefit of, any customer for advertising services 
or facilities furnished by or through such customer unless such pay- 
ment or consideration is available on proportionally equal terms to 
all other customers of respondent who, in fact, compete with the 
favored customer in the resale of respondent’s products. 

(2) Paying or allowing, or contracting to pay or allow, anything 
of value to or for the benefit of any customer for advertising services 
or facilities furnished by or through said customer, as a percentage 
or proportion of dollar volume of purchases by such customer different 
from the percentage or proportion offered or granted any other cus- 
tomer where such customers compete in fact in the resale of such 
products and where such payments are based on the amount of pur- 
chases made. 

(3) Paying or allowing, or contracting to pay or allow, anything 
of value to, or for the benefit of, any customer, as compensation, or 
in consideration for, any services or facilities furnished by, or through, 
such customer in connection with the processing, handling, sale or 
offering for sale, of any products manufactured or sold by respondent, 
unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution of 
such products. 

Lt is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MATTER OF 


GRUEN WATCH COMPANY 


COMPLAINT, FINDINGS, ORDER, AND STATEMENT RE CONCURRENCE, AND 
ANSWER THERETO, IN REGARD TO THE ALLEGED VIOLATION OF SUBSEC. 
(d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT APPROVED JUNE 19, 1936 


Docket 5836. Complaint, Jan. 4, 1951—Decision, Mar. 17, 1952 


Under the provisions of subsee. (d) of Sec. 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, the seller has the free choice of making pay- 
ments for advertising services furnished by the customer in connection with 
the sale or offering for sale of products made by said seller, or of not making 
such payments, and choice of the basis on which any such payments shall 
be made, subject to the requirement simply that such payments shall be 
available on proportionally. equal terms to all customers who compete in 
distribution of said products. 


Where a corporation long engaged in the manufacture and interstate sale of 
men’s and women’s watches to large numbers of customers throughout the 
United States, including retail jewelry stores and a few department stores 
and industrial houses, many in competition with each other in the resale 
thereof— 

Paid or contracted to pay money to customers as compensation for advertising 
services furnished by them in connection with the sale or offer of its said 
watches, without making such payments available on proportionally equal 
‘terms to all of competing customers in that, due to the varying percentages 
allowed for the different annual purchase brackets, competing customers. 

-received varying percentages on their respective purchase volume; ‘so that 
while no volume bracket of customers was excluded from participation, 
and there was equality of participation on the part of competing customers 
within a particular volume bracket, there was inequality among competing 
eustomers in different brackets: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsec. (d) of See. 2 of the Clayton Act as amended. 


Before Mr. Frank Hier, hearing examiner. 

Mr. William H. Smith and Mr. Peter J. Dias for the Commission. 

Taft, Stettinius & Hollister, of Cincinnati, Ohio, and Guggen- 
heimer, Untermyer, Goodrich & Amram, of Washington, D. C., for 
respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
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particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (d) of section 2 of the Clayton Act 
(U.S. C. Title 15, Sec. 13) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its pee , 
‘with respect thereto as foalowe: 

ParacrapnH 1. The Gruen Watch Company is a corporation or- 

ganized, existing and doing business under and by virtue of the laws 
of the State of Ohio, with its office and principal place of business 
located at Time Hill, Cincinnati 6, Ohio. 
Par. 2. Respondent is now and for many years has been engaged 
in the business of manufacturing and selling men’s and women’s 
watches, and has come to occupy an important position in that in- 
dustry. It manufactures said watches in its factory located in the 
State of Ohio and sells them to a large number of customers with 
places of business located throughout the several States of the United 
States and in the District of Columbia for resale within the United 
States to consumers. Said customers are retail jewelry stores and a 
few department stores and industrial houses. During the year 1949 
respondent’s dollar volume of sales of said watches amounted to 
approximately $12,190,000. 

Par. 38. In the course and conduct of said business respondent en- 
gaged in commerce, as commerce is defined in the Clayton Act as 
amended by the Robinson-Patman Act, having shipped said watches, 
or caused them to be transported, from said State in which its said 
plant is located to said purchasers with places of business located in 
the same and in other States and in the District of Columbia. 

Par. 4. In the course of its said business in commerce, respondent 
paid or contracted to pay money or other things of value to or for 
the benefit of some of its customers as compensation and in consider- 
ation for services and facilities furnished, or contracted to be fur- 
nished, by or through such customers, in connection with the sale, or 
offering for sale, of respondent’s watches which it manufactures or 
‘offers for sale; and respondent did not make or contract to make such 
payments or considerations available on proportionally equal terms 
to all other of its customers competing in the distribution of respond- 
ent’s said products. 

Par. 5. Among the payments alleged in Paragraph Four were those 
for advertising services or facilities, or advertising allowances. Said 
advertising allowances were available from respondent, and respond- 
ent paid or contracted to pay them, upon the following proportionally 
unequal terms: 
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Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of annual purchases of respondent’s 
watches. Each of said groups consisted of those customers having 
volumes within the range of volumes, or volume bracket, specified for 
it; and the several volume brackets, respectively, covered ranges of 
progressively larger volumes. 

Advertising allowances were available to customers in each volume 
. bracket which, as between and among customers in the same volume 
bracket, amounted to the same percentage or an equal proportion of 
their respective volumes, but which, as between and among customers 
in different volume brackets, amounted to different percentages or 
unequal proportions of such volumes, for the reason that the larger 
the volume bracket the greater the percentage or proportion of volume 
which was available. 

The greatest percentage or proportion of volume which was thus 
available to customers in the largest volume bracket was not available 
to competing customers in the next largest or in any of the other 
smaller volume brackets, and the same was true with respect to each 
of the successively smaller percentages or proportions. 

Said advertising allowances were available as aforesaid to the ex- 
tent that customers had made expenditures but not in excess of the 
percentage or proportion of volume offered by respondent and pro- 
vided said advertising services were furnished through the media and 
in the manner specified by respondent. 

Par. 6. For a number of years past respondent has had in effect, 
and has now in effect, an advertising allowance plan substantially as 
set forth in Paragraph Five. As illustrative of respondent’s adver- 
tising allowance practices, during the year 1949 said volume brackets 
and said percentages or proportions of volume available as said adver- 
tising allowances were as shown in columns one and two, respectively, 
of the table herein set forth. The third column in said table sets 
forth approximately the number of customers in each of said volume 
brackets, and the total number of customers in all of said volume 
brackets. The fourth column in said table sets forth approximately 
the total volumes of all customers in each of said volume brackets and 
the total volumes of all customers in all of said volume brackets. The 
fifth and last column in said table sets forth approximately the total 
dollar amount of said advertising allowances paid to all of the cus- 
tomers in each of said volume brackets and the total dollar amount of 
said advertising allowances paid to all of the customers in all of said 
volume brackets. 
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The above table includes approximately all of respondent’s custom- 
ers during said year and many of said customers, purchasing different 
volumes and receiving different percentages or proportions of volume 
as advertising allowances, were in competition with each other in the 
sale of respondent’s watches to consumers. 

Par. 7. The acts and practices of the respondent, as above alleged, 
violate subsection (d) of section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act (U.S.C. Title 15, Sec. 13). 


DrEcIsION OF THE COMMISSION AND OrpER To Fitz Report or 
CoMPLIANCE 


Pursuant to the provisions of the Clayton Act, as amended by the 
Robuisen-Patman Act (15 U.S. C. Sec. 13), the Federal Trade Com- 
mission on January 4, 1951, issued and subsequently served its com- 
plaint in this proceeding upon The Gruen Watch Company, a corpora- 
tion, charging said respondent with violation of subsection (d) of 
Section 2 of said Act,as amended. After the filing by respondent of its 
answer to the complaint, respondent filed motion to withdraw such 
answer and to file substitute answer annexed thereto admitting, solely 
for the purposes of this proceeding and the enforcement or review 
thereof, various allegations of material fact set forth in the complaint 
including reasonable inferences which may be drawn therefrom, waiv- 
ing hearing on the complaint and consenting that the Commission 
may make and enter its findings as to the facts based on the com- 
plaint and such substitute answer and thereupon issue its order, which 
substitute answer was proffered on the condition, however, that no 
order to cease and desist be issued and served herein until orders are 
entered by the Commission disposing of the proceedings pending in 
Docket No. 5830, Bulova Watch Company, and in Docket No. 5837, 
Elgin National velar Company. Respondent’s motion, as sforeeald, 
was duly granted by a hearing examiner of the Comlaiéstod sents. 
fore designated by it to act in this proceeding, this proceeding was 
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closed for the taking of evidence and on May 25, 1951, the hearing 
examiner filed his initial decision. 

Thereafter, within the time permitted by the Rules of Practice of 
the Commission, respondent appealed from the initial decision of the 
hearing examiner and this matter came on for final hearing before 
the Commission upon the complaint, the substitute answer, the initial 
decision of the hearing examiner and respondent’s appeal therefrom, 
briefs in support of and in opposition to such appeal and oral argu- 
ments; and the Commission, having duly considered the record and 
ruled upon said appeal and being now fully advised in the premises, 
makes the following findings as to the facts, conclusion drawn there- 
from and order, the same to be in lieu of the initial decision of the 
hearing examiner. 

FINDINGS AS TO THE FACTS 


Paxacrapu 1. Respondent The Gruen Watch Company is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Ohio, with its office and principal place of 
business located at Time Hill, Cincinnati 6, Ohio. 

Par. 2. Respondent is now and for many years has been engaged in 
the business of manufacturing and selling men’s and women’s watches, 
and has come to occupy an important position in that industry. It 
manufactures said watches in its factory located in the State of Ohio 
and sells them to a large number of customers with places of business 
located throughout the several States of the United States and in the 
District of Columbia for resale within the United States to consumers. 
Said customers are retail jewelry stores and a few department stores 
and industrial houses. During the year 1939 respondent’s dollar 
volume of sales of said watches amounted to approximately 
$12,190,000. 

Par. 3. In the course and conduct of its business, as aforesaid, and 
during all the times mentioned herein, respondent engaged in com- 
merce, as “commerce” is defined in the Clayton Act, having shipped 
its watches, or caused them to be transported, from the State in which 
its plant is located to said purchasers with places of business located 
in Ohio and in other States and in the District of Columbia. 

Par. 4. In the course of its said business in commerce, respondent 
paid or contracted to pay money to its customers as compensation and 
in consideration for advertising services furnished by such customers 
in connection with the sale or offering for sale of watches manufac- 
tured and sold by respondent in accordance with the advertising 
allowance plan set out in Paragraphs Five and Six of these findings 
as to the facts. Such plan did not make or purport to make such pay- 
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ments available on proportionally equal terms to all of respondent’s 
customers competing in the distribution of its said products. 
Par. 5. Said advertising allowances were available from respondent 


and respondent paid or contracted to pay them upon the following 


proportionally unequal terms: 

Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of annual purchases of respondent’s 
watches. Each of said groups consisted of those customers having 
volumes within the range of volumes, or volume bracket, specified for 
it; and the several volume brackets, respectively, covered ranges of 
progressively larger volumes. 

Advertising allowances were available to each customer in ‘every 

volume bracket, As between and among customers in the same volume 
- bracket, the advertising allowances available to them amounted to 
the same percentage or an equal proportion of their respective volumes. 
As between and among customers in different volume brackets, the 
advertising allowances available to them amounted to different per- 
centages or unequal proportions of their respective volumes for the 
reason that, the larger the volume bracket, the greater the percentage 
or proportion of volume available thereunder as an advertising 
allowance. 

The greatest percentage or proportion of volume which was thus 
available to customers in the largest volume bracket was not available 
to competing customers in the next, smaller volume bracket or in any 
of the other smaller volume brackets, and the same was true with 
respect to each of the successively smaller percentages or proportions. 

Said advertising allowances were available as aforesaid to the extent 
that customers had made expenditures, but not in excess of the per- 
centage or proportion of volume offered by respondent and provided 
said advertising services were furnished through the media and in the 
manner specified by respondent. 

Par. 6. For a number of years past respondent has had in effect, 
until February 20, 1951, an advertising allowance plan substantially 
as set forth in Paragraph Five. As illustrative of respondent’s adver- 
tising allowance practices, during the year 1949 said volume brackets 
and said percentages or proportions of volume available as said adver- 
tising allowances were as shown in columns one and two respectively, 
of the table hereinafter set forth. The third column in said table sets 
forth approximately the number of customers in each of said volume 
brackets availing themselves of all or part of the advertising allow- 
ances offered them under the plan. The fourth column in said table 
sets forth approximately the total volumes of customers in each of said 
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volume brackets availing themselves of all or part of the advertising 
allowances offered them under the plan. The fifth and last column in 
said table sets forth approximately the total dollar amount of said 
advertising allowances paid to the customers in each of said volume 
brackets availing themselves of all or part of the advertising allow- 
atices offered them under the plan. 


(1) (2) (3) (4) (5) 
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*There was one customer in this bracket during 1949, but all its sales were made exclusively outside of the 
United States and its territories, hence figures thereon have been omitted. 


The foregoing table includes only those of respondent’s customers 
during said year who availed themselves of respondent’s advertising 
allowance plan, although respondent had over 7,500 accounts during 
the year 1949. Many of the customers who purchased different vol- 
umes and received different percentages or proportions of volume as 
advertising allowances, were in competition with each other in the 
sale of respondent’s watches to consumers. 


CONCLUSION 


1. Subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, gives respondent the free choice of 
making payments for advertising services furnished by the customer 
in connection with the sale or offering for sale of products manufac- 
tured or sold by it, or of not making payments, and the further choice 
of the basis on which any such payments shall be made. The statute 
simply requires that such payments shall be available on proportionally 
equal terms to all customers competing in the distribution of such 
products. 

2. Respondent, as a matter of business policy, determined to make 
such payments, selected as a basis therefor the annual dollar volume 
of purchases by each customer and classified its customers accordingly. 

3. Upon the basis selected by respondent, all of its customers might 
receive payments but the payments were not made on a proportionally 
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equal basis to all customers competing in the sale of respondent’s prod- 
ucts as required by law. This is true because many of respondents’ 
customers received from respondent as payment or compensation for 
advertising services and facilities payments based on percentages or 
proportions of their annual dollar volume different from the per- 
centages or proportions used by respondent in determining the pay- 
ments received by other customers who were in competition with them 
in the sale of respondent’s watches to consumers. Thus, while there 
has been no exclusion of any classification or volume bracket of cus- 
tomers from participation and while there has been equality of par- 
ticipation on the part of competing customers within a particular 
volume bracket, there has been inequality of possible and actual par- 
ticipation among competing customers in different classifications or 
brackets. 

4. The acts and practices of the respondent, as herein found, have 
constituted violations of subsection (d) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act. 


ORDER 


Tt is ordered, That the respondent The Gruen Watch Company, a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the sale or offering for sale of men’s and women’s watches in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

(1) Paying or allowing, or contracting to pay or allow, anything 
of value to, or for the benefit of, any customer, for advertising services 
or facilities furnished by or through such customer, as a percentage 
cr proportion of the dollar volume of purchases by such customer, 
different from the percentage or proportion offered or granted any 
other customer where such customers compete in fact in the resale of 
said products and where such payments are based on the amount of 
purchases made. 

(2) Paying or allowing, or contracting to pay or allow, anything 
of value to, or for the benefit of, any customer as compensation or in 
consideration for any services or facilities furnished by or through 
such customer in connection with the processing, handling, sale, or 
offering for sale of any products manufactured or sold by respondent, 
unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution of 
such products. 

Lt is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
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report in writing setting forth in detail the manner and form in which 
it has complied with this order. 


STATEMENT TO ACCOMPANY COMMISSIONER MASON’S 
CONCURRENCE IN THE ABOVE MATTER 


Under the present administrative policy of the Commission there is 
nothing to do but enter the order herein. 

Pepondents asked that they be permitted to make a record of their 

_willingness at all times to comply with the Commission’s official inter- 
pretation of the law as was disclosed at various conferences with staff 
members regarding the interpretation of the particular section of the 
Clayton Act which is basis of the present litigation. At the time of 
the conferences it appears that the Commission had not advised them 
their method of granting discounts was contrary to the Commission’s 
policy at that time. If that were true, then the particular issue in- 

volved is now clear enough since the Commission has enunciated its 

interpretation of the law through a formal complaint without an 
opportunity for the respondents to bring their discount structure in 
line with this interpretation. 

How much easier, quicker and especially how much fairer it would 
be if we adopted a Boles of never suing on an alleged offense which 
we were first unwilling to define. I do not believe an administrative 
agency should prosecute a businessman for a method, act or practice 
in interstate commerce if it is unwilling to first answer an inquiry as 
to the legality of the same in terms of specific submitted facts. A suit 
based on the uncertainty or obscurity of a statute with no prior indica- 
tion from the agency as to its interpretation of the same should seldom 
be the basis for Government prosecution. We are guilty of equivoca- 
tion when we are unwilling to first interpret what we are willing to 
sue on. This equivocation is litigious in character. Government plays 
hide and seek with its knowledge. 

An economic democracy cannot properly function without adminis- 
trative processes, but if we are to successfully accept the full conse- 
quences of administrative functions, we must expect to be explicit. 
It may be more expedient to do otherwise but it is not justice in the 
broad moral sense. Waiting to make law by a prosecution means that 

the time of the enunciation of that law is set by the court clerk’s 
official. date mark on the final decree. This, the date mark of the 
decree, may be from one to ten years after the act complained of has 
occurred. This is'expost facto in effect. What the businessman has 
done is not proclaimed illegal until after he has done it. This is call- 
ing the rules after the play is made. 
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_ Weare caught in the inexorable machinery of a hard and fast policy 
statement adopted by the Commission on May 11, 1949: 

“Tt is not the policy of the Commission to grant the privilege of 
settling cases through * * * stipulation agreements (for) * * * vio- 
lations of the Clayton Act.” 

The whole purpose of the Federal Trade Commission was to make 
explicit obscure and difficult phases of the law merchant, but by an 
order such as this, we shut the door to those who have evidenced a 
willingness to follow our interpretations, and we serve notice on the 
business world that any inquiry to the Commission for the purpose 

‘of guidance which might disclose a technical violation can accomplish 
nothing for the respondent except prosecution and a cease and desist 
order. 

I am against this policy, but as long as it is the policy of the Com- 
mission, there is nothing to do but concur in this order. 


ANSWERING STATEMENT OF COMMISSIONER CARSON TO COMMISSIONER 
i, MASON’S “CONCURRING” STATEMENT 


Neither an opinion nor an interpretative statement would ordinarily 
be written in a case such as we have here before us. No new prin- 
ciple is established by the decision in this case. No novel facts are 
developed. The violation of the law was so obvious that counsel for 
the respondent offered only token opposition. 

The justification for this answering statement is that a “concurring” 
statement has been filed for the record by one Commissioner. Were 
it not for that fact, the record would rest, as it should, on the findings 
of fact and the order of the Commission. But we are compelled, in 
the public interest, to answer the “concurring” statement. If it re- 
mained unanswered, the result might be, and we fear it would be, that 
the public and the respondent might be misled as to facts and law, 
and as to the authority and the procedures of this Commission. Thus 
this Commission and its ability to serve the public interest would be 
impaired, and the public interest would be injured. 

My colleague states in his “concurring” statement that “under the 
present administrative policy of the Commission there is nothing to 
do but enter the order herein.” The fact is that “under the Zaw there 
is nothing to do but enter the order herein.” And we are here to obey 
and enforce the law. There is obviously no provision of law which 
authorizes this Commission to adopt a policy which would be wholly 


outside the boundaries of the basic enabling Acts we are ordered to 
enforce. 
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Let us look at the law. It is so clear that he who runs may read. 

Paragraph 2 of Section 11 of the Clayton Act, as amended by the 
Robinson-Patman Act, reads as follows: 

“Whenever the Commission, authority, or board, vested with juris- 
diction thereof, shall have reason to believe that any person is violat- 
ing or has violated any of the provisions of sections two, three, seven 
or eight of this Act, it shall issue and serve upon such persons a com- 
plaints? tet" 

The law which we have solemnly pledged we will enforce states that 
the Commission “shall” do just what the Commission did in this case, 
and what it must do in all similar cases. The Commission had every 
“reason to believe” the law was being violated. The Commission is- 
sued a complaint which resulted in the presentation of evidence and 
a trial of the issues. 

It is well to look again at Paragraph 2 of Section 11 of the Clayton 
Act, as amended. After a complaint has been issued, the law directs 
the Commission to provide for hearing and trial of the issues and then 
adds that “if the Commission shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall 
make a report in writing in which it shall state its findings as to the 
facts and shall issue and cause to be served on such person an order 
requiring such person to cease and desist from such violations.” 

The law again states that the Commission “shall” state its findings 
of fact and issue and serve an order to cease and desist. ‘The Commis- 
sion made its findings of fact and issued its order. It fulfilled the 
obligations it had assumed under a solemn oath of office. 

Could it be that the author of the “concurring” statement is actually 
only intent upon opposing the Clayton Act, as amended by the Rob- 
inson-Patman Act? It would seem that that was his purpose, even 
though the nebula within the words and phrases of the “concurring” 
statement might justify the casual reader in assuming that he intended 
to criticism his colleagues. It is probable they would be justified in 
so believing. It is unfortunate that they might thus misinterpret the 
intent of the words and phrases. Of course, the answer to our col- 
league, the author of the “concurring” statement, and to anyone who 
is attacking the law, is that their cause should be presented to the 
Congress. 
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In THE MATTER OF 


ELGIN NATIONAL WATCH COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5837. Complaint, Jan. 4, 1951—Decision, Mar. 17, 1952 


Under the provisions of subsec. (d) of Sec. 2 of the Clayton Act as amended by 
the Robinson-Patman Act the seller has the free choice of making payments. 
for advertising seryices furnished by customers in connection with the sale 
or offer of the seller’s products, or not making such payments, and the fur- 
ther choice as to the basis on which any of such payments shall be made, 
subject simply to the statutory requirement that such payment if made shall 
be available on proportionally equal terms to all customers who compete in 
the distribution of such products. 


, Where a corporation which was engaged in the manufacture and interstate sale 
of men’s and women’s watches to some 15,000 customers throughout the 
United States, which included single retail jewelry stores, chain retail 
jewelry stores, mail order houses and premium houses, in competition with 
each other in the resale of its said watches to consumers ; 

' Paid or contracted to pay money to some of its customers as compensation for 
advertising services furnished by them in connection with the sale or offer 
of its watches without making such payments available on proportionally 
equal terms to all competing customers in that, no advertising allowance was 
available to customers classified in the smallest annual purchase volume 
bracket, and customers in all of the other volume brackets had available to 
them greater percentage allowances on their respective purchase volumes 
than were availabie to customers in the next lower bracket: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsec. (d) of Sec. 2 of the Clayton Act as amended. 


Before Mr. Prank Hier, hearing examiner. 
Mr. William H. Smith and Mr, Peter J. Dias for the Commission. 
Gardner, Carton & Douglas, of Chicago, Il., for respondent. 


ComMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now vio- 
lating the provisions of subsection (d) of section 2 of the Clayton 
Act (U.S. C. Title 15, sec. 13) as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint, stating its 
charges with respect thereto as follows: : 

ParaGRarH ifs Respondent Elgin National Watch Company, is a 
corporation organized, existing and doing business under and by vir- 
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-tue of the laws of the State of Illinois, with its office and principal 
place of business located at Elgin, Illinois. 

Par. 2. Respondent is now, and for many years has been engaged 
in the business of manufacturing and selling men’s and women’s 
watches, and has come to occupy an important position in that indus- 
try. It manufactures said watches in plants located in Illinois and 
Nebraska and sells them to approximately 15,000 customers with 
places of business located throughout the several States of the United 
States and in the District of Columbia for resale within the United 

States to consumers. Said customers are single-unit retail jewelry 
stores, multiple-unit or chain retail jewelry stores, mail order houses 
and premium houses. 

Par. 3. In the course and conduct of said business, respondent en- 
gaged in commerce, as commerce is defined in the Clayton Act as 
amended by the Robinson-Patman Act, having shipped said watches, 
or caused them to be transported, from said States in which its said 
plants are located to said purchasers with places of business located 
in the same and in other States and in the District of Columbia. 

Par. 4. In the course of its said business in commerce respondent 
paid, or contracted to make payments to or for the benefit of some 
of its customers as compensation and in consideration for services 
and facilities furnished, or contracted to be furnished, by or through 
such customers, 1n connection with the sale, or offering for sale, of 
respondent’s watches which it manufactures, and offers for sale; and 
respondent did not make, or contract to make, such payments avail- 
able on proportionally equal terms.to all other of its customers com- 
peting in the distribution of respondent’s said products. 

Par. 5. Among the payments alleged in Paragraph Four were those 
for advertising services or facilities, or advertising allowances. Said 
advertising allowances were available from respondent, and respond- 
ent paid or contracted to pay them, upon the following proportion- 
ally unequal terms : 

Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of net purchases of respondent’s 
watches during a specified twelve-month period. Each of said groups 
consisted of those customers having volumes within the range of vol- 
umes, or volume bracket, specified for it; and the several volume brack- 
ets, respectively, covered ranges of progressively larger volumes. 

No advertising allowance was available to those customers in the 
first or smallest volume bracket. 
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To those customers in the second volume bracket advertising allow- 
ances were available, which amounted to the same percentage or an 
equal proportion of their respective volumes. 

To those customers in all of the other volume brackets, advertising 
allowances were available which amounted to greater percentages or 
proportions of their respective volumes than the percentage or propor- 
tion which was available, as aforesaid, to customers in the second 
- volume bracket, and which, as between and among said customers in 
said larger volume brackets purchasing different volumes, amounted 
to different percentages or unequal proportions of their respective 
volumes for the reason that the larger the volume the greater the 
percentage or proportion of volume which was available. 

The greatest percentage or proportion of volume which was thus 
available to the customer or customers with the largest volume in said 
larger volume brackets was not available to competing customers with 
smaller volumes in said larger volume brackets or in the second and 
first volume brackets and the same was true with regard to each suc- 
cessively smaller percentage or proportion available in said larger 
volume brackets. The percentage or proportion which was available 
to all customers in the second volume bracket was not available to 
customers in the first volume bracket. 

Said advertising allowances were available as aforesaid to the extent 
that customers had made expenditures but not in excess of the pro- 
portion of volume offered by respondent and provided said advertising 
services were furnished through the media and in the manner speci- 
fied by respondent. 

Par. 6. The said volume brackets and percentages or proportions 
of volume which respondent made available to its customers in July 
1946 and which are still in effect, are shown in columns (1) and (2) 
respectively of the table herein set forth. As illustrative of the oper- 
ating results of respondent’s said advertising allowance program 
there are set forth below, for the fiscal year ending June 30, 1948, in 
column (8) the approximate number of customers in the various 
brackets, and in column (4) the approximate total dollar amount of 
said advertising allowances paid to all of the customers in each of said 
volume brackets and the approximate total dollar amount of said 


————————— 


advertising allowance paid to all of the customers in all of said volume | 


brackets: 
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Q) (2) (3) (4) 
Volume Brackets Percentages 
Number 
Bison ine Gane lsaccuatlie inc 
Over sags eS lowing chases in i: 
Percent | excess of 
0 $1, 500 0 0 0 14, 300 0 
$1, 500 2, 500 0 3 $1, 500 71 $1, 256. 08 
2, 500 3,500 $30 4 2,500 107 4, 902. 77 
3, 500 5, 000 70 5 3, 500 121 11, 985. 31 
5,000 6, 500 145 6 5,000 88 15, 383. 44 
6, 500 8,000 235 7 6, 500 57 15, 355. 85 
8,000 10, 000 340 8 8,000 50 18, 511.12 
10, 000 15, 000 500 9 10, 000 52 29, 877. 27 
15, 000 20, 000 950 10. 15, 000 41 41, 279. 34 
20, 000 30, 000 1, 450 ll 20, 000 33 58, 571. 79 
30, 000 40, 000. 2, 550 12 30, 000 19 £0, 683. 53 
40, 000 50, 000 3, 750 13 40, 000 9 34, 134. 20 
50, 000 60, 000 5, 050 14 50, 000 7 40, 446.02 
60, 000 70, 000 6, 450 15 60, 000 3 18, 826. 86 
70, 000 85, 000 7, 950 16 70, 000 3 23, 638. 58 
85, 000 100, 000 10, 350 ig 385, 000 1 940. 70 
100, 000 125, 000 12, £00 18 100, 000 3 39, 131. 08 
125, 000 1£0, 000 17, 400 19 125, 000 0 0 
15050000" |= 2-522... 22, 150 20 150, 000 3 107, 031. 61 
pee ye et neler eect eet tS ab ea cecccat dps cemmaccens 14, 958 511, 955. 55 


The above table includes approximately all of respondent’s cus- 
tomers during said year and many of said customers purchasing differ- 
ent volumes and receiving different or no percentages or proportions 
of volume as advertising allowances, were in competition with each 
other in the sale of respondent’s watches to consumers. 

Par. 7. The acts and practices of the respondent as above alleged 
violate subsection (d) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act (U.S. C. Title 15, sec. 13). 


DECISION OF THE COMMISSION AND ORDER TO FILE REvortT OF COMPLIANCE 


Pursuant to the provisions of an Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an Act of Congress approved June 19, 1936 (the Robin- 
son-Patman Act), the Federal Trade Commission, on January 4, 1951, 
issued and subsequently served its complaint in this proceeding upon 
the respondent, Elgin National Watch Company, a corporation, charg- 
ing said respondent with having violated the provisions of subsection 
(d) of section 2 of said Clayton Act, as amended. After the issuance 
of said complaint and the filing of the respondent’s answer thereto, 
the respondent, pursuant to leave granted by the hearmg examiner of 
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the Commission designated in the complaint, withdrew its original 
answer and filed an amended answer to the complaint, in which answer | 
the respondent, for the purposes of this proceeding, admitted all of 
the material allegations of fact set forth in the complaint, waived all 
hearings as to said facts, and consented -to the entry of findings as to 
the facts and the issuance against it of an order to cease and desist 
based upon the complaint and said amended answer, upon the con- 
dition, however, that no order to cease and desist should be issued or 
served upon it until the entry of orders disposing of pending com- 
plaints against Bulova Watch Company, Inc., Federal Trade Commis- 
sion Docket No. 5830, and the Gruen Watch Company, Federal Trade 
Commission Docket No. 5886; and, on May 25, 1951, the hearing 
examiner filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
the respondent filed with the Commission an appeal from said initial 
decision; and thereafter this proceeding regularly came on for final 
consideration by the Commission upon the record herein, including 
the respondent’s brief in support of its appeal and the brief in opposi- 
tion thereto, filed by counsel in support of the complaint (oral argu- 
ment not having been requested) ; and the Commission, having issued 
its order sustaining 1n part and denying in part the respondent’s appeal, 
and being now fully advised in the premises, makes the following 
findings as to the facts, conclusion drawn therefrom and order, the 
same to be in heu of the findings as to the facts, conclusion and order 
included in the initial decision of the hearing examiner : 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Elgin National Watch Company is a 
corpor ation organized, existing and doing business under’ and by 
virtue of the ae of the State of Illinois, with its office and principal 
place of business located at Elgin, Tlinois. 

Par. 2. Respondent is now, and for many years has been, engaged 
in the business of manufacturing and selling men’s and women’s 
watches, and has come to occupy an important position in that industry. 
It manufactures its watches in plants located in Ilinois and Nebraska 
and sells them to approximately 15,000 customers with places of busi- 
ness located throughout the several States of the United States and in ° 
the District of Columbia for resale within the United States to con- 
sumers. Said customers are single-unit retail jewelry stores , multiple- 
unit or chain retail jewelry stores, mail order houses and premium 
houses. 

Par. 3. In the course and conduct of its business as aforesaid, and 
during all of the time mentioned herein, respondent has engaged in 
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commerce, as “commerce” is defined in the Clayton Act, having shipped 
its watches, or caused them to be transported, from the States in which 
its plants are located to the purchasers thereof with places of business 
located in the same and in other States and in the District of Columbia. 
- Par. 4. In the course of its said business in commerce, respondent 
has-paid or contracted to pay money to.some of its customers as com- 
pensation and in consideration for advertising services furnished by 
such customers in connection with the sale or offering for sale of 
watches manufactured and sold by respondent in accordance with the | 
advertising allowance plan set out in Paragraphs Five and Six of these 
Findings as to the Facts. Such plan did not make or support to make 
such payments available on proportionally equaltermsto all of respond- 
ent’s customers competing in the distribution of its said products. 

Par. 5. Said advertising allowances were available from respondent, 
and respondent paid or contracted to pay them, upon the following 
proportionally unequal terms: 

Respondent classified its customers by size, from smallest to largest, 
into several groups on the basis of their respective volumes, volumes 
referring to the dollar amount of net purchases of respondent’s watches 
during a specified twelve-month period. Each of said groups con- 
sisted of those customers having volumes within the range of volumes, 
or volume bracket, specified for it; and the several volume brackets, 
respectively, covered ranges of progressively larger volumes. 

No advertising allowance was available to those customers in the 
first or smallest. volume bracket. 

To those customers in the second volume bracket, advertising allow- 
ances were available, which amounted to the same percentage or an 
equal proportion of their respective volumes. 

To those customers in all of the other volume brackets, advertising 
allowanees were available which amounted to greater percentages or 
proportions of their respective volumes than the percentage or propor- 
tion which was available, as aforesaid, to customers in the second vol- 
ume bracket, and which, as between and among said customers in said 
large volume brackets purchasing different volumes, amounted to 
different percentages or unequal proportions of their respective vol- 
umes for the reason that the larger the volume the greater the per- 
centage or proportion of volume which was available. 

The greatest percentage or proportion of volume which was thus 
available to the customer or customers with the largest volume in said 
larger volume brackets was not available to competing customers with 
smaller volumes in said larger volume brackets or in the second and 
first volume brackets and the same was true with regard to each suc- 
cessively smaller percentage or proportion available in said larger 
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volume brackets. The percentage or proportion which was available 
to all customers in the second volume bracket was not available to 
customers in the first volume bracket. 

Said advertising allowances were available as aforesaid to the extent 
that customers had made expenditures but not in excess of the propor- 
tion of volume offered by respondent and provided said advertising 
services were furnished through the media and in the manner specified 
by respondent. 


Par. 6. The said volume brackets and percentages or proportions of 


volume which respondent made available to its customers in July, 
1946 are shown in columns (1) and (2) respectively of the table herein 
set forth. As illustrative of the operating results of respondent’s 
said advertising allowance program there are set forth below, for the 
fiscal year ending June 30, 1948, in column (38) the approximate 
number of customers in the various brackets, and in column (4) the 
approximate total dollar amount of said advertising allowances paid 
to all of the customers in each of said volume brackets and the approx- 
imate total dollar amount of said advertising allowances paid to all 
of the customers in all of said volume brackets : 


() (2) (3) (4) 
Volume Brackets Percentages 
Number 
of Cus- | Allowances 
‘5 Lump Plus Fol-| Of Pur- tomers 
ver But Not Samet lowing chases in 
Over Percent | excess of 
0 $1, 500 0 0 0 14,300 0 
$1, 500 2,500 0 3 $1, 500 71 $1, 256. 08 
2,500 3, 500 $30 4 2, 500 107 4,902.77 
3,500 5, 000 70 5 3, 500 121 11, 985. 31 
5, 000 6, 500 145 6 5,000 88 15, 383. 44 
6, 500 8,000 235 té 6, 500 57 15, 355. 85 
8, 000 10, 000 340 8 8,000 50 18, 511.12 
10, 000 15,000 500 9 10, 000 §2 29, 877. 27 
15, 000 20, 000 950 10 15, 000 41 41, 279. 34 
20, 000 30, 000 1, 460 iE 20, 000 33 58, 571.79 
30, 000 40, 000 2, 550 12 30, 000 19 60, 683. 63 
40, 000 50, 000 3, 750 13 40, 000 9 34, 134. 20 
50, 000 60, 000 5,050 14 50, 000 7 40, 446. 02 
60, 000 70, 000 6, 450 15 60, 000 3 18, 826. 86 
70, 000 85, 000 7, 950 16 70, 000 3 23, 638. 58 
85, 000 100, 000 10, 350 17 85, 000 1 940. 70 
100, 000 125, 000 12, 900 18 100, 000 3 39, 131.08 
125, 000 150, 000 17, 400 19 125, 000 0 0 
150; 000 |"see vents 22,150 20 150, 000 3 107, 031. 61 
Se eae ee ee (Pee ot ee ed 14, $68 511, 955. 55 


The above table includes approximately all of respondent’s cus- 
tomers during said year and many of said customers purchasing dif- 
ferent volumes and receiving different or no percentages or propor- 
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tions of volume as advertising allowances were in competition with 
each other in the sale of respondent’s watches to consumers. 


CONCLUSIONS 


1. Subsection (d) of section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act, gives the respondent the free choice of 
making payments for advertising services furnished by customers in 
connection with the sale or offering for sale of products manufactured 
or sold by the respondent or of not making such payments, and the 
further choice of the basis on which any such payments shall be made. 
The statute simply requires that such payments, if made, shall be 
available on proportionally equal terms to all customers competing in 
the distribution of such products. 

2. Respondent, as a matter of business policy, determined to make 
such payments and selected as a basis therefore the annual dollar 
volume of purchases by each customer and classified its customers 
accordingly. 

3. In making payments on this basis respondent has, however, 
ignored the injunction of the statute on the facts admitted and found in 
this proceeding in two particulars: First, payments were not made 
available by respondent to all of its customers competing in the sale 
of its products—those purchasing less than $1,500 annually who were 
in competition with those purchasing more than $1,500 annually ; and 
Secondly, respondent paid the same percentage or proportion of each 
customer’s annual dollar purchase volume in excess of $1,500 to each 
such customer within a given annual purchase bracket, but these per- 
centages or proportions varied with the bracket so that competing 
customers of respondent who received payments did not all receive 

‘the same percentage or proportion of their purchase volumes. ‘Thus, 
71 customers, each purchasing between $1,500 and $2,500 per year, 
some of whom were in competition with other customers purchasing 
respondent’s products in other amounts, received 3 percent of their 
purchases; whereas 121 purchasers, purchasing between $3,500 and 
$5,000 a year, some of whom were in competition with other customers 
purchasing respondent’s products in other amounts, received 5 per- 
cent, and 8 customers purchasing in excess of $150,000 a year, some of 
whom were in competition with other customers purchasing respond- 
ent’s products in other amounts, received 20 percent of their pur- 
chases. Expressed dollar-wise, 121 purchasers in the 5 percent 
bracket, some of whom were in competition with other purchasers 
in other brackets in the sale of respondent’s products, received a total 
of $11,985.31 as payments from respondent; whereas only 3 customers, 
in the 20 percent bracket, some of whom were in competition with 
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other purchasers in other brackets in the sale of respondent’s products, 
received a total of $107,031.61. There was thus a lack of equal pro-- 
portionality between customers competing in the sale of respondent’s 
products who received payments, and a complete absence of propor- 
tionality between those customers who received something and those 
competing customers who received nothing. 

4. The acts and practices of the respondent in the particulars men- 
tioned above violate subsection (d) of section 2 of the aforesaid Clay- 
ton Act, as amended by the Robinson-Patman Act. 


ORDER 


It is ordered, That the respondent, Elgin National Watch Company, 
a corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the sale or offering for sale of men’s and women’s watches in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from : 

(1) Paying or allowing, or contracting to pay or allow, anything 
of value to, or for the benefit of, any customer, for advertising services 
or facilities furnished by or through such customer, unless such pay- 
ment or consideration is available on proportionally equal terms to all 
other customers of respondent who in fact compete with the favored 
customer in the resale of respondent’s said products. 

(2) Paying or allowing, or contracting to pay or allow, anything of 
value to, or for the benefit of, any customer, for advertising services 
or facilities furnished by or through such customer, as a percentage or 
proportion of the dollar volume of purchases by such customer dif- 
ferent from the percentage or proportion offered or granted any other 
customer where such customers compete in fact in the resale of said 
products and where such payments are based on the amount of pur- 
chases made. 

(3) Paying or allowing, or contracting to pay or allow, anything of 
value to, or for the benefit of, any customer as compensation or in 
consideration for any services or facilities furnished by or through 
such customer in connection with the processing, handling, sale, or of- 
fering for sale, of any products manufactured or sold by respondent, 
unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution of 
such products. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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RONELL FASHIONS, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION.OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914, AND OF AN ACT OF CONGRESS AVPROVED OCT. 14, 1940 


Docket 5916. Complaint, Aug. 16, 1951—Decision, Mar. 17, 1952 


Where a corporation and its president and secretary-treasurer, engaged in the 
manufacture, sale, and distribution in commerce of “wool products” as de- 
fined in the Wool Products Labeling Act, including some 500 women’s top- 
per coats, which they made from bolt-ends, samples and other odd pieces of 
cloth, the actual fiber content of which they did not know— 

(a) Misbranded a substantial number of said garments as to the character and 
amount of the constituent fibers, including, as illustrative, three of said coats 
which, all labeled ‘100% wool”, contained 37.1%, 29%, and 35.3% wool 
respectively, with the balance of viscose rayon; and 

(b) Misbranded certain of said products in that they did not have affixed thereto 
tags or labels required under the Act: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of Secs. 3 and 4 of the Wool Products Labeling Act of 1939 and of 
the Rules and Regulations promulgated thereunder, and. constituted unfair 
and deceptive acts and practices in commerce. 


Before Vr. J. Farl Cox, hearing examiner. 
Mr. Russell T. Porter for the Commission. 
Conrad & Smith, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission hav- 
ing reason to believe that Ronell Fashions, Inc., a corporation, and 
Abraham Wolf and Hyman Ellis, individually and as officers of said 
corporation, have violated the provisions of said Acts and the Rules 
and Regulations promulgated under the Wool Products Labeling 
Act of 1939, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracraru 1. Respondent, Ronell Fashions, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York. Its principal office and place of busi- 
ness is located at 241-37th Street, New York, New York. 

Respondents Abraham Wolf and Hyman Ellis are President and 
Secretary-Treasurer, respectively, of respondent Ronell Fashions, Inc., 
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and as such, formulate and execute its policies and practices. Their 
business address is the same as that of the corporate respondent. 

Par. 2. Subsequent to the effective date of the Act and more espe- 
cially since January 1950, respondents manufactured for introduction 
into commerce, introduced into commerce, sold, transported, ‘distrib- 
uted, delivered for shipment, and offered for sale, in commerce as 
“commerce” is defined in the Wool Products Labeling Act, wool prod- 
ucts, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939 and 
in the manner and form prescribed by the Rules and Regulations 
relating thereto. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and Rules and Regulations in 
that they were falsely and deceptively labeled with respect to the 
character and amount of the constituent fibers appearing therein. 
Among the misbranded products aforementioned were womens coats. 
Such coats were labeled by the respondent as “100% wool.” In truth 
and in fact, the coats were not 100% wool as labeled but contained 
substantial quantities of fibers other than wool. 

Par. 5. The Acts and practices of respondents, as herein alleged, 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated March 17, 1952, the 
initial decision in the instant matter of hearing examiner, J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission on August 16, 
1951, issued and subsequently served its complaint in this proceeding 
upon the respondents Ronell Fashions, Inc., a corporation, and Abra- 
ham Wolf and Hyman Ellis, individually and as officers of said cor- 
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poration, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Acts. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the complaint were intro- 
duced before the above-named hearing examiner, theretofore duly 
designated by the Commission, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final consideration by said 
hearing examiner on the complaint, the answer thereto, testimony 
and other evidence, proposed findings as to the facts and conclusions 
presented by counsel, oral argument not having been requested; and 
said hearing examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order : 

5 FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Ronell Fashions, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 241 West 37th Street, New York, New York. 

Respondents Abraham Wolf and Hyman Ellis are President and 
Secretary-Treasurer, respectively, of respondent Ronell Fashions, Inc., 
and as such, formulate and execute its policies and practices. Their 
business address is the same as that of the corporate respondent. 

Par. 2. Since January, 1950, respondents manufactured for intro- 
duction into commerce, introduced into commerce, offered for sale, 
sold, transported, and distributed in commerce, as “commerce” is de- 
fined in said Federal Trade Commission Act and Wool Products 
Labeling Act, wool products, as “wool products” are defined in said 
Wool Brofucts Labeling Act. 

Par. 3. Certain of said wool products were sipetantl oth in that they 
were not stamped, tagged or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939 and 
in the manner and form prescribed by the Rules and Regulations 
relating thereto. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and Rules and Regulations promul- 
gated thereunder in that they were falsely and deceptively labeled 
with respect to the character and amount of the constituent fibers 
appearing therein. Among the misbranded products afor ementioned 
were three women’s topper coats which were labeled by the respond- 
ents as “100% wool.” In truth and in fact, the coats were not 100% 
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wool as labeled, but contained substantial quantities of fibers other 
than wool. One topper coat contained 62.9% of viscose rayon and 
37.1% wool, another 71% viscose rayon and 29% wool, and the third 
64.7% viscose rayon and 35.3% wool. Approximately 500 topper 
coats similar to these three were made by respondent corporation from 
bolt-ends, samples and other odd pieces of cloth which carried no 
markings as to wool and other fiber content. The respondents did 
not know the actual fiber content of the garments so made, and a 
substantial number of them were mislabeled. The use of such mate- 
rials was discontinued by said respondent about January, 1951. Total 
annual production of respondent corporation was approximately 
100,000 garments. 
CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
were in violation of Sections 3 and 4 of the Wool Products Labeling 
Act of 1939 and of the Rules and Regulations promulgated there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER 


It is ordered, That the respondent Ronell Fashions, Inc.,.a eorpo- 
ration, and its officers, and Abraham Wolf and Hyman Ellis, individ- 
ually, and as.officers of said corporation, their_respective representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction or manufacture for 
introduction into commerce, or the offering for sale, sale, transporta- 
tion or distribution in commerce, as “commerce” is defined in the 
aforesaid Acts, of women’s topper coats or other wool products, as 
such products are defined in and subject to the Wool Products Label- 
ing Act of 1939, which products contain, purport to contain, or in 
any way are represented as containing “wool,” “reprocessed wool,” 
or “reused wool,” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding said women’s coats or other wool 
products : 

1. By falsely and deceptively representing on any stamp, tag, label 
or other means of identification appearing on a wool product the 
character or amount of the constituent fibers appearing therein; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 


RONELL FASHIONS, INC., ET AL. 1003 
999% .” Order 


fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more and (5) the aggregate of all other 
fibers ; 
(B) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling or adulterating matter; 
(C) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Federal Trade 
Commission Act and in the Wool Products Labeling Act of 1939. 
Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 
Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or of the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 17, 1952]. 
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HERBST SHOE MANUFACTURING COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5848. Complaint, Jan. 25, 1951—Decision, Mar. 18, 1952 


An orthopedic shoe is one made as prescribed by an orthopedic doctor to correct 
a special disorder or abnormality in a particular case, and, due to the causes 


and nature of abnormalities of the feet, to prescribe an orthopedic shoe for | 


an individual in many cases necessitates a thorough physical examination of. 
the individual by an orthopedic doctor to determine the cause of the trouble, 
often necessitating X-rays of particular areas of the body, or keeping the 
individual under observation and treatment for a time. 


Where a corporation engaged in the manufacture and interstate sale and distri- 
bution of shoes; through statements and representations on its shoe boxes 
and in advertisements in magazines of general circulation and in folders 
and circulars— 

(a) Represented falsely that its “Child Life’ shoes were orthopedically designed, 
tested and approved and were truly “orthopedic shoes”, and that its ‘College 
Chum Orthopedic” and “Official P. H. D. Physical Health Director’ shoes 
correctly supported the longitudinal arch of the foot and the ankle and 
thereby prevented pronation and eversion and caused the foot to function 
normally, and were specially designed for their physical health properties; 
when in fact its said products were stock shoes; 

(b) Falsely represented that its “Child Life” shoes would make young feet grow 
strong and healthy and keep them so, would insure freedom from future foot 
ailments,~maintain normal foot health, prevent development of abnormali- 
ties, deformities and disorders in growing feet and correct any such condi- 
tions which might manifest themselves; would promote and maintain a 
proper and balanced posture, prevent and correct poor posture, promote and 
insure proper foot growth, hold the bones of the feet in proper alignment, 
promote sound physical development, correct muscle strain and inrolling 
ankles, make crooked ankles straight and restore the arch to normal; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 

. with capacity and tendency so to do, and thereby induce purchase of sub- 
stantial quantities of its said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. B. G. Wilson and Mr. J. M. Doukas for the Commission. 
Nohl, Petrie & Stocking, of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 


a 
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Trade Commission, having reason to believe that the Herbst Shoe 
Manufacturing Company, a corporation, hereinafter referred to as 
the respondent, has violated the provisions of said Act and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in respect thereof as follows: 

ParaGrarH 1. Respondent, Herbst Shoe Manufacturing Company, 
is a corporation organized under the laws of the State of Wisconsin 
with its principal place of business at 2367 North 29th Street, Mil- 
waukee, Wisconsin. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in the manufacture, sale and distribution, in commerce, 
cf shoes designated as “Child Life,” “College Chums” and “Official 
P. H. D. Physical Health Director.” 

Par. 3. Respondent causes, and has caused, said shoes, when sold, 
to be transported from its place of business in the State of Wisconsin 
to purchasers thereof located in the various other States of the United 
States. At all times mentioned herein respondent has maintained 
and now maintains a substantial volume of trade in said products 
among and between the various States of the United States. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its said shoes, the respondent has 
made certain statements and representations concerning the nature 
and usefulness of said shoes by means of labels on its shoe boxes, 
advertisements inserted in magazines of general circulation and in 
folders and circulars. Among and typical of such statements and 
representations are the following: 

Child Life Shoes—ORTHOPEDIC 

TEN PERFECT TOES—TWO HEALTHY FEET 

Child Life ORTHOPEDIC FINEST QUALITY 

CHILD LIFE SHOHRS, orthopedically designed and constructed, provide ample 
toe room, snug firm fitting heels, proper support under the arches, and flexible 
freedom needed for healthy foot growth. 

CHILD LIFE SHOES are truly orthopedic shoes, orthopedically designed and 
made over truly orthopedic lasts, combining outstanding features, a good name, 
tailored styling, fine shoe making and honest values. 

Child Life SHOES. A DAILY TREAT FOR GROWING FEET. Designed to 
PROMOTE HEALTHY FOOT GROWTH. Scientific arch construction and pre- 
shaped insoles to KEEP FEET IN BALANCED POSTURE. 

Children enjoy foot freedom and better foot control when wearing CHILD 
LIFE SHOES ... perfected with approved orthopedic features that keep young 
feet strong and healthy. 

Child Life SHOES A DAILY TREAT FOR GROWING FEET. CHILD LIFE 
SPECIAL FEATURES. Orthopedically designed, scientifically tested and ap- 

‘proved, CHILD LIFE SHOES maintain normal foot health and promote proper 
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foot growth. BETTER FEHT AND PROPER POSTURE. CHILD LIFE SHOES 
are scientifically built to provide better fit and balanced posture. 

Child Life SHOES. Tan and brown orthopedic saddle. Thoroughly tested 
orthopedic lasts. Orthopedically designed coordinated patterns. * * * Wedged 
Thomas orthopedic heels. 

Child Life SHOES. BUILTIN arch construction giving balanced foot support. 
ORTHOPEDIC design throughout—to protect your child’s foot health. 

Child Life ORTHOPEDIC SHOES. These twenty styles ... all orthopedi- 
cally designed and. orthopedically constructed. * * * Exclusive Orthopedic 
Lasts. 

Keep your youngster’s feet strong and healthy in CHILD LIFE SHORES. * * * 
Keep young feet strong and healthy. * * * WHEN ANKLES ROLL IN... 
Foot care Should Begin (Pictures of two sets of feet showing ankles rolling in 
and ankles straight). * * * ORTHOPEDICALLY DESIGNED AND CON- 
STRUCTED to Make Young Feet Grow Strong and Healthy. * * * Everything 
your child necds for future foot health. —* * * Amazingly comfortable with 
special features to promote balanced posture. * * * Assuring proper posture 
and healthy foot growth. 

Amazingly helpful to young growing feet. 

In-rolling ankles mean muscle strain, resulting poor posture. This can be 
corrected with correct shoes. 

Stop Future Foot Ills by Foot Care Now. Most adults suffer from some sort 
of foot trouble. The greatest percentage of this is caused by improper footwear 
during formative years. * * * 

* * * CHILD LIFE shoes help nature give your child healthy feet by assuring 
scientific assistance * * * 

The Orthopedic Lasts over which CHILD LIFE SHOES are made provide 
room for every toe to lie naturally; to hold the 52 bones of the feet in proper 
alignment, promote healthful foot growth, correct posture and sound physical 
development. 

SEE HOW CHIED LIFE Shoes straighten the ankles and restore the arch to 
normal. 

COLLEGE CHUMS ORTHOPEDIC. 

OFFICIAL P. H. D. PHYSICAL HEALTH DIRECTOR “SHOES” 

At this point the longitudinal arch is supported correctly to prevent pronation 
and eversion. Control the arch * properly and the foot functions normally. 


(*Referring to the longitudinal arch.) 


Par. 5. Through the use of the word “orthopedic” to describe its 
“Child Life” and “College Chum” shoes, and the word “orthopedi- 
cally” to describe certain characteristics thereof, respondent repre- 
sented, directly and by implication, that said shoes are especially 
designed and constructed to, and will, prevent and correct deformities, 
diseases and disorders of the feet; and through the use of the name 
“Official P. H. D. Physical Health Director” has represented, directly . 
and by implication, that the shoes so designated are affirmatively con- 
ducive to the health of the feet. . 

Par. 6. The said representations are false and misleading. In . | 
truth and in fact “Child Life” and “College Chum” shoes eee 
shoes and are not so constructed as to, and will not, prevent or correct 
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deformities, diseases or disorders of the feet. “Physical Health Di- 
rector” shoes cannot be relied upon to beneficially affect the health of 
the feet. 

Par. 7. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, with respect 
to its “Child Life” shoes: 

That said shoes will make young feet grow strong and healthy, 
will keep growing feet strong and healthy and will insure freedom 
from future foot ills, will maintain normal foot health, prevent the 
development of abnormalities, deformities, diseases and disorders in 
growing feet and correct any abnormality, deformity, disease or dis- 
order which may manifest itself in growing feet; will promote and 
maintain a proper and balanced posture and prevent and correct poor 
posture, and will promote and insure proper foot growth, that said 
shoes will hold the bones of the feet in proper alignment, promote 
sound physical development, correct muscle strain, in-rolling ankles 
and make crooked ankles straight, control the longitudinal arch of 
the feet and restore it to normal, will prevent and correct pronation 
and eversion of the feet and ankles, and assure normal foot function; 
that support under the arches of the feet of children is necessary and 
that said shoes will furnish it properly. 

Par. 8. The aforesaid statements and representations are false and 
misleading. In truth and in fact, the use of respondent’s shoes will 
not make young feet grow strong and healthy, will not keep growing 
feet strong and healthy or insure freedom from future foot ills, will 
not maintain normal foot health or prevent the development of abnor- 
malities, deformities, diseases and disorders in growing feet or cor- 
rect any abnormality, deformity, disease or disorder which may man- 
ifest itself in growing feet. They will not promote or maintain a 
proper and balanced posture or prevent or correct poor posture, and 
will not promote or insure proper foot growth. Said shoes will not 
hold the bones of the feet in proper alignment or promote sound 
physical development. They will not correct muscular strain, in- 
rolling ankles or make crooked ankles straight. Said shoes will not 
control the longitudinal arch of the feet or restore it to normal or 
prevent or correct pronation or eversion of the feet and ankles or 
assure normal foot function. Support under the arches of the feet 
of children is usually not necessary, and in those instances in which 
support becomes necessary, respondent’s shoes cannot be relied upon 
to furnish the support needed to meet the particular requirements 


of the individual case. 
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Par. 9. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 


shoes, has had and now has the tendency and capacity to and does 


mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and to induce them, because of such erroneous and 
mistaken belief, to purchase substantial quantities of respondent’s 
product. 


Par. 10. The aforesaid acts and practices of the respondent, as — 


herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 18, 1952, the initial 
decision in the instant matter of hearing examiner Webster Ballinger, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1951, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Herbst Shoe Manufacturing Company, a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
The corporate respondent answered and after reasonable notice, hear- 
ings were held, at which no representative of the respondent appeared, 
the testimony and other evidence submitted and received consisting 
of that offered in support of the allegations of the complaint before 
the above-named hearing examiner theretofore duly designated by 
the Commission, which said evidence was duly filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said hearing examiner on the complaint, the answer 
thereto, testimony and other evidence, requested findings, conclusion 
and form of order submitted by counsel: for the complaint, oral argu- 
ment being waived ; and said hearing examiner, having duly considered 
the record herein, finds this proceeding is in the interest of the public 


and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 
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_ Paracrarn 1. Respondent, Herbst Shoe Manufacturing Company, 
is a corporation organized under the laws of the State of Wisconsin, 
with its principal place of business located at 2367 North 29th Street, 
Milwaukee, Wisconsin. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in the manufacture, sale and distribution, in commerce, 
of shoes designated as “Child Life,” “College Chums,” and “Official 
P. H. D. Physical Health Director.” 

Par. 3. The respondent causes, and has caused, said shoes, when 
sold, to be transported from its place of business in the State of’ 
Wisconsin, to purchasers thereof located in various other States of 
the United States. At all times mentioned herein respondent has 
maintained and now maintains a substantial volume of trade in said 
products among and between the various States of the United States. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its said shoes, the respondent has 
made certain statements and representations concerning the nature, 
usefulness and health-contributing properties of said shoes by means 
of labels on its shoe boxes, advertisements inserted in magazines of 
general circulation and in folders and circulars. Among and typical 
of such statements and representations are: 


Child Life Shoes—ORTHOPHDIC. 

TEN PERFECT TOES—TWO HHALTHY FERT. 

Child Life ORTHOPEDIC FINEST QUALITY. 

CHILD LIFE SHOBS, orthopedically designed and constructed, provide ample 
toe room, snug firm fitting heels, proper support under the arches, and flexible 
freedom needed for healthy foot growth. 

CHILD LIFE SHOES are truly orthopedic shoes, orthopedically designed and 
made over truly orthopedic lasts, combining outstanding features, a good name, 
tailored styling, fine shoe making and honest values. 

Child Life SHOES—A DAILY TREAT FOR GROWING FEET. Designed to 
PROMOTE HEALTHY FOOT GROWTH. Scientific arch construction and pre- 
shaped insoles to KEHP FEET IN BALANCED POSTURE. 

- Children enjoy foot freedom and better foot control when wearing CHILD 
LIFE SHOES ... perfected with approved orthopedic features that keep young 
feet strong and healthy. 

Child Life SHOES—A DAILY TREAT FOR GROWING FEET. CHILD LIFE 
SPECIAL FEATURES. Orthopedically designed, scientifically tested and ap- 
proved, CHILD LIFE SHOES maintain normal foot health and promote proper 
foot growth. BETTER FEET AND POSTURE. CHILD LIFE SHOES are 
scientifically built to provide better fit and balanced posture. 

Child Life SHOES. Tan and brown orthopedic saddle. Thoroughly tested 
orthopedic lasts. Orthopedically designed coordinated patterns. * * * Wedged 


Thomas orthopedic heels. 
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Child Life SHOES. BUILT IN arch construction giving balanced foot sup- 
port. ORTHOPEDIC design throughout—to protect your child’s foot health. 

Child Life ORTHOPEDIC SHOES. ‘These twenty styles * * * all orthopedi- 
cally designed and orthopedically constructed. * * * Exclusive Orthopedic Lasts. 

Keep your youngster’s feet strong and healthy in CHILD LIFE SHOBS. * * * 
Keep young feet strong and healthy. * * * WHEN ANKLES ROLLIN... 
Foot care Should Begin (Pictures of two sets of feet showing ankles<rolling in 
and ankles straight). * * * ORTHOPEDICALLY DESIGNED AND CON- 
STRUCTED to Make Young Feet Grow Strong and Healthy. * * * Everything 
your child needs for future foot health. * * * Amazingly comfortable with 
Special features to promote balanced posture. * * * Assuring proper posture 
and healthy foot growth. 

Amazingly helpful to young growing feet. 

In-rolling ankles mean muscle strain, resulting poor posture. This can be 
corrected with correct shoes. 

Stop Future Foot Ills by Foot Care Now, Most adults suffer from some sort of 
foot troubles. The greatest percentage of this is caused by improper footwear 
during formative years. * * * 

* * * CHILD LIFE shoes help nature give your child healthy feet by assuring 
scientific assistance. * * * 

The Orthopedic Lasts.over which CHILD LIFE SHOES are made provide room 
for every toe to lie naturally; to hold the 52 bones of the feet in proper align- 
ment, promote healthful foot growth, correct posture and sound physical devel- 
opment. f 

SEE HOW CHILD LIFE Shoes straighten the ankles and restore the arch to 
normal. 

COLLEGE CHUMS ORTHOPEDIC. 

OFFICIAL P. H. D. PHYSICAL HEALTH DIRECTOR “SHOES.” 

At this point the longitudinal arch is supported correctly to prevent pronation 
and eversion. Control the arch* properly and the foot functions normally. 


(*Referring to the longitudinal arch.) 


Par. 5. By said advertising matter respondent, directly and by 
implication, represented to the public: 

(a) That its shoes described as “Child Life” shoes are orthopedi- 
cally designed, tested and approved and are “truly orthopedic shoes.” 

(b) That its shoes described as “College Chum Orthopedic” and 
“Official P. H. D. Physical Health Director” shoes correctly support 
the longitudinal arch of the foot and the ankle, thereby preventing 
pronation and eversion, cause the foot to function normally and are 
specially designed for their physical health properties. 

(c) That its “Child Life” shoes will make young feet grow strong 
and healthy, will keep growing feet strong and healthy and will insure - 
freedom from future foot ills, will maintain normal foot health, 
prevent the development of abnormalities, deformities and disorders 
in growing feet and correct any abnormality, deformity or disorder 
which may manifest itself in growing feet; will promote and main- 
tain a proper and balanced posture, prevent and correct poor posture, 
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and will promote and insure proper foot growth; that said shoes 
will. hold the bones of the feet in proper alignment, promote sound 
physical development, correct muscle strain and in-rolling ankles, 
make crooked ankles straight and restore the arch to-normal. 

Par.. 6. Respondent’s said representations are false and misleading 
in that: 

(a) Its “Child Life” and “College Chum” shoes are stock shoes 
and are not orthopedically designed, tested and approved. An ortho- 
pedic shoe is one made as prescribed by an orthopedic doctor to correct - 
a special disorder or abnormality in a particular case. No two feet 
may have like abnormalities. An individual may have one abnormal- 
ity in or on one foot and an entirely different abnormality in or on 
the other foot. Abnormalities of the feet often result from systemic 
causes requiring medical treatment, or abnormalities in the lower ex- 
tremities, such as bowlegs, knock-knees, sway-back and other con- 
ditions sometimes requiring surgery. To prescribe an orthopedic 
shoe for an individual in many cases necessitates a thorough physical 
examination of the individual by an orthopedic doctor to determine 
the cause of the trouble which often necessitates X-rays of particular 
areas of the body, or keeping the individual under observation and 
treatment for a time. 

(b) Its “College Chum Orthopedic” shoes will not control the 
longitudinal arch of the foot and restore it to normal, nor will they 
prevent pronation of the feet and ankles or prevent eversion of the 
feet and ankles, nor will the wearing of said shoes insure normal 
foot function. 

(c) Its “Child Life” shoes will not make young feet grow strong 
and healthy, will not keep growing feet strong and healthy and will 
not insure freedom from future foot ills, will not maintain normal 
foot health, prevent the development of abnormalities, deformities 
and disorders in growing feet and will not arrest or correct any 
abnormality, deformity or disorder which may manifest itself in 
growing feet; will not promote and maintain a proper and balanced 
posture, prevent and correct poor posture, and will not promote and 
insure proper foot growth; that said shoes will not hold the bones 
of the feet in proper alignment, promote sound physical development, 
correct muscle strain and in-rolling ankles, make crooked ankles 
straight and restore the arch to normal. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
shoes has had and now has the tendency and capacity to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
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sentations are true and to induce them, because of such erroneous and 
. . 1 . . ; 9 
mistaken belief, to purchase substantial quantities of respondent’s 


products. 
CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Herbst Shoe Manufacturing 
Company, a corporation, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of respondent’s shoes designated “Child Life,” “College Chums” 
and “Official P. H. D. Physical Health Director,” or any other shoe 
of similar construction or performing similar functions irrespective 
of the designation applied thereto, do forthwith cease and desist from: 

(1) Using the word “Orthopedic” with respect to “Child Life” and 
“College Chum” shoes, alone or in combination with any other word or 
words, to describe or designate said shoes, or using any other word 
or words in any manner to represent, directly or by implication, that 
respondent’s shoes will prevent or correct deformities or disorders 
of the feet. 

(2) Using the words “Official P. H. D. Physical Health Director” 
with respect to shoes designated “Official P. H. D.,” alone or in com- 
bination with any other word or words, to describe or designate said 
shoes, or using any other words in any manner to represent, directly 
or by implication, that respondent’s shoes so designated are affirma- 
tively conducive to the health of the feet. 

(3) Representing, directly or by implication, that the use of re- 
spondent’s shoes with respect to “Child Life” will make young feet 
grow strong and healthy or will keep growing feet strong and healthy 
or insure freedom from future foot ills or will maintain normal foot 
health or prevent the development of abnormalities, deformities and 
disorders in growing feet or correct any abnormality, deformity or 
disorder which may manifest itself in growing feet. ; 

(4) Representing, directly or by implication, that the use of “Child 
Life” shoes will promote or maintain a proper and balanced posture 
or prevent or correct poor posture or promote or insure proper foot 
growth. 
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(5) Representing, directly or by implication, that the use of “Child 
Life” shoes will hold the bones of the feet in proper alignment or 
promote sound. physical development. 

(6) Representing, directly or by implication, that the use of “Child 
Life” shoes will correct muscle strain or in-rolling ankles, make 
crooked ankles straight or restore the arch to normal. 

(7) Representing, directly or by implication, that the use of shoes 
designated “Child Life,” “College Chums” or “Official P. H. D. Physi- 
cal Health Director” will control the longitudinal arch of the foot or 
restore it to normal or prevent or correct pronation or eversion of the 
feet and ankles or insure normal foot function. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, 'That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of March 18, 1952]. 
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In THE MATTER OF 


BASIC VEGETABLE PRODUCTS, INC. ET AL. 


COMPLAINT, CONSENT SETTLEMENT, FINDINGS, AND ORDERS IN REGARD TO 
THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED 
SEPT, 26, 1914 


Docket 5939. Complaint, Dec. 18, 1951—Decision, Mar. 18, 1952 


Where two dehydrators and processors of onions and garlic with dominant posi- 
tions in said industry in the United States and two other important corporate 
factors in dehydrating and processing onions, all of which were engaged in 
the packing, distribution, offer and sale of onion powder, garlic powder, 
onion flakes and garlic flakes, and also in processing various other forms for 
use by food packers, processors and others as seasoning agents; which by 
virtue of their aggregate production and sales volumes had the power to 
and, as below set forth, did exercise actual control of the market prices 
thereof; were in competition with one another except for the restraints 
herein concerned ; and, confronted by the fact that production of dehydrated 
onion flakes had exceeded national consumption thereof, disseminated advice 
among themselves not to cut prices below the going market prices for said 
products ; 

Acted unlawfully to suppress competition by entering into and carrying out 
an understanding and planned common course of action between and among 
themselves and with others with respect to their pricing practices, and pur- 
suant thereto— 

(1) Exchanged information concerning prices, terms and conditions of sale, 
trade discounts and volume discounts, and made known among themselves 
their bid quotations in connection with particular transactions; 

(2) Attempted to and to a large extent did fix, stabilize and maintain uniform 
prices, uniform terms and conditions of sale, and uniform trade and yolume 
discounts ; 

(3) Held formal and informal conferences and meetings at which were discussed 
prices, terms and conditions of sale, trade discounts and volume discounts 
to be adopted by them; and 

(4) Entered into agreements and other arrangements for competing sellers to 
fix, stabilize, maintain, and make uniform resale prices, terms and conditions 
of sale of said products, adopted and maintained methods and policies of 
merchandising to effectuate such resale price maintenance agreements; 

Held, That said combination and agreements, acts and practices, in one or more 
of which each respondent participated, were all and singularly unfair and 
to the prejudice of the public and against public policy because of their 
dangerous tendency unduly to hinder competition and create monopoly, and 
because they oppressively restricted the activities of competing sellers, 
including distributors and jobbers, and otherwise restrain competition in 
the sale in commerce of the products concerned; and constituted unfair 
methods of competition and unfair or deceptive acts and practices in 
commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. Leshe S. Miller for the Commission. 
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Mr. Robert EF. Freer, of Washington, D. C., and Mr. Arthur B. 
Dunne, of San Francisco, Calif., for Basic Vegetable Products, Inc. 

Gibson, Dunn & Crutcher, of Los Angeles, Calif., for Gentry, Inc. 

Mr. Donald B. Fowler, of Turlock, Calif., for Puccinelli Packing 
Co. 

Mr. L. EB. Haight, of Boise, Idaho, for J. R. Simplot Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof, and more particularly described and referred 
to hereinafter as respondents, have violated section 5 of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges as follows: 

ParacrarH 1. Respondent Basic Vegetable Products, Inc., is a 
California corporation, incorporated June 11, 1945, and has its office 
and principal place of business at 315 Montgomery Street, San Fran- 
cisco, California. 

Respondent Gentry, Incorporated, is a California corporation, in- 
corporated January 19, 1946, and has its office and principal place of 
business at 837 North Spring Street, Los Angeles, California. 

Respondent Puccinelli Packing Company is a California corpora- 
tion, incorporated May 1, 1946, and has its office and principal place 
of business in Turlock, California. 

Respondent J. R. Simplot Company is an Idaho corporation, in- 
corporated February 28, 1946, and has its office and principal place of 
business in the Idaho National Bank Building, North 10th Street and 
West Idaho Street, Boise, Idaho. 

Par. 2. Respondents are engaged in the dehydration and processing 
of either onions or garlic or both, which are packed, distributed, offered 
for sale, sold and shipped as onion powder, garlic powder, onion flakes, 
garlic flakes, and also onions and garlic in various and divers other 
forms for use by food packers, processors, and others as seasoning or 
fiavoring agents. 

Par. 3. Respondents, in the regular course and conduct of their 
business, sell and ship, or cause to be sold and shipped, either directly 
or through distributors or jobbers, the said products which they de- 
hydrate and process, from their respective places of business to pur- 
chasers located in the various States of the United States other than 
the State of origin, and also into the District of Columbia, and during 
the time herein referred to, have carried on and engaged in, and do 
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now carry on and engage in, commerce, as the term “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. Respondents Basic Vegetable Products, Inc., and Gentry, 
Incorporated, are two of the principal dehydrators and processors of 
onions and garlic in the United States, and said respondents occupy 
positions of dominance in the onion and garlic dehydrating and proc- 
essing industry. 

Respondents Puccinelli Packing Company and J. R. Simplot Com- 
pany are important factors in the dehydrating and processing of 
onions. 

When the production of dehydrated or processed onions, and the 
sales volume thereof, of all four respondents are taken into account 
and considered together, the aggregate is such that all four respondents 
have the power to control, and as a result of the acts, practices, meth- 
ods and policies hereinafter set forth, have exercised actual control 
of the market prices of the onion products referred to in Paragraph 2 
herein. 

When the production of dehydrated or processed garlic, and the sales 
volume thereof, of respondents Basic Vegetable Products, Inc., and 
Gentry, Incorporated, are taken into account and considered together, 
the aggregate is such that these two respondents have the power to 
control, and as a result of the acts, practices, methods and policies 
hereinafter set forth, have exercised actual control of the market prices 
of the garlic products referred to in Paragraph 2 herein. 

The production of dehydrated onion flakes exceeds, or in the past 
has exceeded, by four to five times the national consumption thereof, 
and this situation has created a pricing problem which has resulted 
in advice being disseminated among the said four respondents not to 
cut prices below the going market prices for said product. ; 

Par. 5. In the course and conduct of their selling, offering for sale, 
and shipping in commerce said dehydrated and processed products 
referred to in Paragraph 2 herein, respondents, except for the agree- 
ment and understanding hereinafter alleged and the restraints result- 
ing therefrom, would have been in the past and would be now in 
competition with each other. 

Par. 6. For more than five years last past respondents have been 
and are engaged in unfair methods of competition and unfair acts and 
practices in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, in that they have acted, and are still acting unlaw- 
fully to thwart, frustrate, hinder, suppress, and prevent competition 
by cooperating, combining, conspiring, agreeing, and entering into 
and carrying out an understanding and planned common course of 
action between and among themselves and others with respect to prices, 
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discounts, terms and conditions of sale, and other pricing practices, in 
connection with the offering for sale, sale and distribution in com- 
merce of the products referred to in Paragraph 2 herein. 

Par.7. Pursuant to, in furtherance of, and in order to make effective 
the purposes and objectives of the aforesaid cooperation, combination, 
conspiracy, agreement, understanding and planned common course 
of action, respondents have formulated, adopted, performed and put 
into effect, among other things, the following acts, practices, methods 
and policies by virtue of the fact that some of the respondents have 
acted with respect to each of the particulars hereinafter set forth 
and by virtue of the further fact that each respondent participated 
in one or more of such overt acts and practices: 

1. Exchanged and still do exchange information concerning prices, 
terms and conditions of sale, trade discounts and volume discounts, 
and made known and still do make known among respondents their 
bid quotations with respect thereto in connection with particular 
transactions. 

2. Attempted to fix, stabilize and maintain uniform prices, and to 
a large extent have fixed, stabilized and maintained uniform prices. 

3. Attempted to fix, stabilize and maintain uniform terms and 
conditions of sale, and to a large extent have fixed, stabilized, and 
maintained uniform terms and conditions of sale. 

4, Attempted to fix, stabilize, and maintain uniform trade discounts 

and volume discounts and to a large extent have fixed, stabilized, and 
maintained uniform trade discounts and volume discounts. 
5. Held both formal and informal conferences, meetings and visita- 
tions at which discussions took place concerning prices, terms and 
conditions of sale, trade discounts and volume discounts to be adopted 
by said respondents in selling the aforesaid products. 

6. Entered into agreements and other arangements for competing 
sellers to fix, stabilize, maintain, and make uniform resale prices, terms 
and conditions of said products, and stabilized, adopted, and main- 
tained systems, plans, methods and policies of merchandising in 
effectuation of such resale price maintenance agreements. 

Par. 8. The combination, conspiracy and the agreements, under- 
standings, acts, practices, pricing methods, systems, devices and pol- 
icies as hereinbefore alleged are all and singularly unfair to the 
prejudice of the public and against public policy because of their 
dangerous tendency unduly to hinder competition and create monop- 
oly, and because they have oppressively restricted the activities of 
competing sellers, including distributors and jobbers, and otherwise 
restrained competition in the sale in commerce of the products referred 
to in Paragraph 2 herein; constitute unfair methods of competition 
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and unfair or deceptive acts or practices in commerce within the 
meaning of Section 5 of the Federal Trade Commission Act, as 


amended. 
ConsENT SETTLEMENT 4 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 13, 1951, issued and sub- 
sequently served its complaint on the respondents named in the cap- 
tion hereof, charging said respondents with the use of unfair methods 
of competition and unfair or deceptive acts or practices in commerce, 
in violation of section 5 of the Federal Trade Commission Act. 

The respondents desiring that this proceeding be disposed of by the 
Consent Settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any review 
thereof, and the enforcement of the order consented to, and condi- 
tioned upon the Commission’s acceptance of the Consent Settlement 
hereinafter set forth, and in lieu of the answers to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, are to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this Consent Settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


1The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on March 18, 1952, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 


| 
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Paracrary 1. Respondent Basic Vegetable Products, Inc., is a 
California corporation, incorporated June 11, 1945, and has its office 
and principal place of business at 315 Montgomery Street, San Fran- 
cisco, California. 

Respondent Gentry, Incorporated, is a California corporation, in- 
corporated January 19, 1946, and has its office and principal place of 
business at 837 North Spring Street, Los Angeles, California. 

Respondent Puccinelli Packing Company is a California corpora- 
tion, incorporated May 1, 1946, and has its office and principal place 
of business in Turlock, California. 

Respondent J. R. Simplot Company is an Idaho corporation, and 
has its office and principal place of business in the Continental Bank 
Building, Boise, Idaho. The office and principal place of business of 
said respondent was formerly in the Idaho National Bank Building, 
North 10th Street and West Idaho Street, Boise, Idaho. 

Par. 2. Respondents are and at all times referrd to in the com- 
plaint were engaged in the dehydration and processing of either onions 
or garlic or both, which are packed, distributed, offered for sale, sold 
and shipped as onion powder, garlic powder, onion flakes, garlic 
flakes, and also onions and garlic in various and divers other proc- 
essed forms for use by food packers, processers, and others as season- 
ing or flavoring agents. 

Par. 3. Respondents, in the regular course and conduct of their 
business, sell and ship, or cause to be sold and shipped either directly 
or through distributors or jobbers, the said products which they de- 
hydrate and process, from their respective places of business to pur- 
chasers located in the various States of the United States other than 
the State of origin, and also into the District of Columbia, and during 
the time herein referred to, have carried on and engaged in, and do 
now carry on and engage in, commerce, as the term “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. Respondents Basic Vegetable Products, Inc., and Gentry, 
Incorporated, are two of the principal dehydrators and processors of 
onions and garlic in the United States, and said respondents occupy 
positions of dominance in the onion and garlic dehydrating and proc- 
essing industry. 

Respondents Puccinelli Packing Company and J. R. Simplot Com- 
pany are important factors in the dehydrating and processing of 
onions. 

When the production of dehydrated or processed onions, and the 
sales volume thereof, of all four respondents are taken into account 
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and considered together, the aggregate is such that all four respondents 
have the power to control, and as a result of the acts, practices, methods 
and policies hereinafter found and set forth, have exercised actual 
control of the market prices of the onion products referred to in 
Paragraph 2 herein. 

When the production of dehydrated or processed garlic, and the 
sales volume thereof, of respondents Basic Vegetable Products, Inc., 
and Gentry, Incorporated, are taken into account and considered to- 
gether, the aggregate is such that these two respondents have the 
power to control, and as a result of the acts, practices, methods and 
policies hereinafter found and set forth, have exercised actual control 
of the market prices of the garlic products referred to in Paragraph 2 
herein. 

The production of dehydrated onion flakes has exceeded the national 
consumption thereof, and this situation has created a pricing problem 
which has resulted in advice being disseminated among the said four 
respondents not to cut prices below the going market prices for said 
products. 

Par. 5. In the course and conduct of their selling, offering for sale, 
and shipping in commerce said dehydrated and processed products 
referred to in Paragraph 2 herein, respondents, except for the agree- 
ment and understanding hereinafter found and the restraints resulting 
therefrom, would have been in the past and would be now in 
competition with each other. 

Par. 6. For more than five years last past respondents have been 
and are engaged in unfair methods of competition and unfair acts and 
practices in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, in that they have acted, and are still acting unlaw- 
fully to thwart, frustrate, hinder, suppress, and prevent competition 
by cooperating, combining, conspiring, agreeing, and entering into and 
carrying out an understanding and planned common course of action 
between and among themselves and others with respect to prices, dis- 
counts, terms and conditions of sale, and other pricing practices, in 
connection with the offering for sale, sale and distribution in commerce 
of the products referred to in Paragraph 2 herein. 

Par. 7. Pursuant to, in furtherance of, and in order to make effec- 
tive the purposes and objectives of the aforesaid cooperation, combi- 
nation, conspiracy, agreement, understanding and planned common 
course of action, respondents have formulated, adopted, performed and 
put into effect, among other things, the following acts, practices, meth- 
ods and policies by virtue of the fact that some of the respondents 
have acted with respect to each of the particulars hereinafter found 
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and set forth and by virtue of the further fact that each respondent 
participated in one or more of such overt acts and practices: 

_ 1. Exchanged and still do exchange information concerning prices, 
terms and conditions of sale, trade discounts and volume discounts, 
and made known and still do make known among respondents Hee 
bid quotations with respect thereto in connection with particular 
transactions. 

2. Attempted to fix, stabilize and maintain uniform prices, and to 
a large extent have fixed, stabilized and maintained uniform prices. 

3. Attempted to fix, stabilize and maintain uniform terms and con- 
ditions of sale, and to a large extent have fixed, stabilized and main- 
tained uniform terms and conditions of sale. 

4. Attempted to fix, stabilize and maintain uniform trade discounts 
and volume discounts and to a large extent have fixed, stabilized and 
maintained uniform trade discounts and volume discounts. 

5. Held both formal and informal conferences, meetings and visita- 
tions at which discussions took place concerning prices, terms and 
conditions of sale, trade discounts and volume discounts to be adopted 
by said respondents in selling the aforesaid products. 

6. Entered into agreements and other arrangements for competing 
sellers to fix, stabilize, maintain, and make uniform resale prices, 
terms and conditions of sale of said products, and stabilized, adopted 
and maintained systems, plans, methods and policies of merchandising 
in effectuation of such resale price maintenance agreements. 

Par. 8. The combination, conspiracy and the agreements, under- 
standings, acts, practices, pricing methods, systems, devices and 
policies as hereinbefore found are all and singularly unfair and to the 
prejudice of the public and against public policy because of their 
dangerous tendency unduly to hinder competition and create monop- 
oly, and because they have oppressively restricted the activities of 
competing sellers, including distributors and jobbers, and otherwise 
restrained competition in the sale in commerce of the products re- 
ferred to in Paragraph 2 herein; constitute unfair methods of com- 
petition and unfair or deceptive acts or practices in commerce within 
the meaning of section 5 of the Federal Trade Commission Act, as 


amended. 
CONCLUSION 


The acts and practices of respondents, as hereinabove found and 
set forth, are all to the prejudice of the public and constitute unfair 
methods of competition and unfair or deceptive acts or practices in 
commerce within the intent and meaning of the Federal Trade Com- 


mission Act. 
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ORDER TO CEASE AND DESIST 


It is ordered, That respondents Basic Vegetable Products, Inc., 
Gentry, Incorporated, Puccinelli Packing Company and J. R. Simplot 
Company, corporations, their officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of de- 
hydrated or processed onion powder, garlic powder, onion flakes or 
garlic flakes, or onions or garlic in any other processed forms, in inter- 
state commerce, do forthwith cease and desist from doing, performing, 
continuing, cooperating, participating or engaging in, or carrying out 
any planned common course of action, understanding, agreement, 
combination or conspiracy between any two or more of said respond- 
ents, or between any one or more of said respondents and another or 
others not parties hereto, to do or perform any of the following acts 
or practices: 

1. Exchanging, distributing or relaying by any method or means 
information in any form as to prices, terms and conditions of sale, 
trade discounts or volume discounts where the purpose or effect thereof 
is to fix, stabilize, or maintain prices, terms and conditions of sale, 
trade discounts or volume discounts. 

2. Fixing, establishing or maintaining prices. 

3. Fixing, establishing or maintaining terms and conditions of sale. 

4. Fixing, establishing or maintaining trade discounts or volume 
discounts. 

5. Fixing, establishing or maintaining any arrangement for resale 
prices, terms or conditions of sale. 

6. Exchanging, distributing or relaying among the respondents or 
any of them or through any medium or central agency information 
concerning prices charged particular customers or information con- 
cerning sales or shipments when the identity of the manufacturer, 
seller or purchaser can be determined or disclosed through such infor- 
mation and which has the purpose or effect of aiding in securing 
compliance with the prices, terms or conditions of sale as announced 
by anyone or more of the respondents. 

It is further ordered, That the said respondents, separately or col- 
lectively, in connection with the offering for sale, sale and distribu- 
tion of the said products, do forthwith cease and desist from doing, 
performing, continuing, participating or engaging in, or carrying out 
any agreement, arrangement, act or practice providing for the estab- 
lishment or maintenance of resale prices on any commodity herein 
involved between themselves or between other producers or between 
wholesalers or between brokers or between factors or between retailers 
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or between persons, firms, or corporations in competition with each 
other. 

Provided, however, that nothing contained herein shall be construed 
to prohibit any of the respondents from entering into such contracts 
or agreements relating to the maintenance of resale prices as are per- 
mitted under the provisions of the Miller-Tydings Act. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


(sed) Basic Vegetable Products, Inc., 
Basic VucerasLE Propucts, Inc., 
By (sgd) J.H. Hume, 
Title: Vice President. 
Date: 2/26/52. 
(sed) Gentry, Inc., 
GENTRY, LycoRPORATED, 
By (sgd) Gano. E. Ciausen, 
Title: President. 
Date: March 1, 1952. 
(sgd) Puccinelli Packing Co., 
Puccrnetiti Packine Company, 
By (sgd) R. L. Puccine ty, 
Title: President. 
Date: 2/28/1952. 
(sgd) J. R. Simplot Company, 
J. R. Stupor Company, 
By (sgd) Roserr I. 'Troxx11, 
Title: Hwecutive Vice President. 
Date: March 8, 1952. 


The foregoing Consent Settlement is hereby accepted by the Fed- 
eral Trade Commission and ordered entered of record on this the 18th 
day of March 1952. 


213840—54——_68 
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In tHe MATTER OF 


MOTOOL MACHINE COMPANY, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5896. Complaint, June 27, 1951—Decision, Mar. 20, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public, not marked or not 
adequately marked showing that they are of foreign origin, or if foreign 
markings are covered or otherwise concealed, such public understands and 
believes the articles to be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products, including sewing machine heads, 
originating in the United States, over products originating in whole or in 
part in foreign countries. 


Where two corporations with a common address, and their two responsible of- 
ficers and an employee, engaged in the competitive interstate sale and dis- 
tribution of sewing machine heads imported from Japan, and of complete 
sewing machines of which said heads were a part, in process of completing 
which by attachment of a motor the words “Made in Occupied Japan” or 
“fapan”’ were covered and no longer visible— 

(a) Failed adequately to disclose on said heads upon the front of some of which 
there appeared a medallion bearing in small and indistinct words the legend 
“Made in Occupied Japan” or “Japan” that said products were there made, 
with the result of placing in the hands of dealers a means to deceive the 
purchasing public as to their place of origin; 

(b) Falsely represented, through adoption and use of the word “American” as 
a trade or brand name for said machine heads, and the stamping or printing 
thereof on the front horizontal arm of the head in large and conspicuous 
letters, that said products were made in the United States; 

With tendency and capacity to lead members of the purchasing public into the 
erroneous belief that their said products were of domestic origin, and thereby 
into the purchase of quantities of sewing machines of which said heads were 
a part, because of such mistaken belief; whereby substantial trade in com- 
merce was unfairly diverted to them from their competitors and substantial 
injury done to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and their competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
avd practices therein. 


Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. Wilttam L. Taggart for the Commission. 
Mr, David Lench, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade: Commission, having reason to believe that Motool Machine 
Company, Inc., a corporation, Eval Machine Company, Inc., also 
a corporation, and Israel Sharenow, Alexander Sharenow, and Evelyn 
Pakarow, individually and as officers of said corporations, hereinafter 
referred to as respondents, have violated the provisions of said Act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest hereby issues its complaint 
stating its charges in that respect as follows: 

ParaGraPpH 1. Respondents Motool Machine Company, Inc., and 
Eval Machine Company, Inc., are corporations organized and existing 
under and by virtue of the laws of the State of New York with their 
offices and principal place of business located at 59 East 12th Street, 
New York, New York. Respondents Israel Sharenow, Alexander 
Sharenow, and Evelyn Pakarow are President, Treasurer and Secre- 
tary, respectively, of said corporate respondents and acting as such 
officers, formulate, direct and control the policies, acts and practices 
of said corporations. The address of the individual respondents is 
the same as that of the corporate respondents. 

Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads imported from 
Japan and completed sewing machines of which said heads are a 
part. In the course and conduct of their business respondents cause 
their said products, when sold, to be transported from their place of 
business in the State of New York to the purchasers thereof located 
in various other States and maintain and at all times mentioned herein 
have maintained a course of trade in said products in commerce among 
and between the various States of the United States. Their volume 
of trade in said commerce has been and is substantial. 

Par. 8. When the sewing machine heads are purchased by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to attach 
a motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. In some instances 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice 
to the public that the heads are imported. 
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Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing public a 
substantial number who have a decided preference of products origi- 
nating in the United States over products originating in whole or in 
part in foreign countries, including sewing machine heads. 

Par. 6. Respondents have adopted and use the word “American” 
as a trade or brand name for the said machine heads and the word 
is stamped as an impression or printed on the front horizontal arm 
of the head in large conspicuous letters. The use of the trade name 
“American” serves as a representation that said product is manufac- 
tured in the United States, which is contrary to fact. 

Par. 7. Respondents, by placing in the hands of dealers their sew- 
ing machine heads and completed sewing machines, provide said deal- 
ers with a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said product. 

Par. 8. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic machines and also with sellers of imported machines, 
some of whom adequately inform the public as to the source of origin 
of their said product. 

Par. 9. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the word “American” as a trade or brand name has the ten- 
dency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of do- 
mestic origin, and into the purchase of quantities of sewing machines 
of which said heads are a part, because of such erroneous and mis- 
taken belief. As a result substantial trade, in commerce, has been 
unfairly diverted to respondents from their competitors and substan- 
tial injury has been done and is being done to competition in 
commerce. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of the Compliance”, dated March 20, 1952, 
the initial decision in the instant matter of hearing examiner Abner 
E. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in the above-entitled proceeding upon the 
respondents Motool Machine Company, Inc., a corporation, Eval Ma- 
chine Company, Inc., also a corporation, and Israel Sharenow, Alex- 
ander Sharenow, and Evelyn Pakarow, individually and as officers 
of said corporations, charging them with unfair and deceptive acts 
and practices in commerce in violation of said Act. On August 22, 
1951, respondents filed their answer to said complaint. On Octo- 
ber 29, 1951, at a hearing held in New York, New York, counsel for 
the respondents and counsel in support of the complaint entered into 
an oral stipulation on the record, wherein counsel for the respondents 
admitted certain allegations of the complaint to be true; made further 
admissions regarding the potential testimony of witnesses who could 
be produced in support of certain other allegations of the complaint; 
and made qualifying statements in regard to other allegations of the 
complaint. On November 1, 1951, a letter dated October 30, 1951, 
from counsel for the respondents, supplementing the previous stipu- 
lation was duly incorporated into the record. Thereafter the proceed- 
ing regularly came on for final consideration by the above-named hear- 
ing examiner theretofore duly designated by the Commission upon 
said-complaint and answer thereto, stipulation on the record, writ- 
ten supplement thereto, no proposed findings or conclusions having 
been submitted; and said hearing examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Par. 1. Respondents Motool Machine Company, Inc. and Eval Ma- 
chine Company, Inc. are corporations organized and existing under 
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and by virtue of the laws of the State of New York, with their offices 
and principal place of business located at 59 East 12th Street, New 
York, New York. Respondents Alexander Sharenow, Evelyn Paka- 
row, and Israel Sharenow, individuals, are President, Secretary and 
Treasurer, and an employee, respectively, of said corporate respond- 
ents, and, acting in such capacity, have formulated, directed and 
controlled the policies, acts and practices of said corporations. The 
address of the individual respondents is the same as that of the cor- 
porate respondents. 

Par. 2. Respondents have been for several years last past engaged in 
the sale of sewing machine heads imported from Japan and completed 
sewing machines of which said heads were a part. In the course and 
conduct of their business respondents have caused their said products, 
when sold, to be transported from their place of business in the State 
of New York to the purchasers thereof located in various other States, 
and at all times mentioned herein have maintained a course of trade in 
said products in commerce among and between the various States of 
the United States. Their volume of trade in 1950 in the buying and 
selling of sewing machine heads amounted to approximately 6,000 such 
heads, which is substantial trade in commerce. 

Par. 3. When the sewing machine heads were purchased by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appeared on 
the back of the vertical arm. Before the heads were sold to the pur- 
chasing public as a part of a complete sewing machine, it was necessary 
to attach a motor to the head, in the process of which the aforesaid 
words were covered by the motor so that they were not visible. In 
some instances said heads, when received by respondents, were marked 
with a medallion placed on the front of the vertical arm upon which 
the words “Made in Occupied Japan” or “Japan” appeared. These 
words were, however, so small and indistinct that they did not con- 
stitute adequate notice to the public that the heads were imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public, 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

Par. 5. There are, among the members of the purchasing public, a 
substantial number who have a decided preference for products, in- 
cluding sewing machine heads, originating in the United States, over 
products originating in whole or in part in foreign countries. 

Par. 6. Respondents have adopted and used the word “American” 
as a trade or brand name for the said machine heads, and the word 
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was stamped as animpression or printed on the front horizontal arm of 
the head in large conspicuous letters. The use of the trade name 
“American” served as a representation that said product was manu- 
factured in the United States, which was contrary to fact. 

Par. 7. Respondents, by placing in the hands of dealers their sewing 
machine heads and completed sewing machines, have provided said 
dealers with a means and instrumentality whereby they might mislead 
and deceive the purchasing public as to the place of origin of said 
products. 

Par. 8. Respondents, in the course and conduct of their business, 
were in substantial competition in commerce with the makers and sell- 
ers of domestic machines and also with sellers of imported machines, 
some of whom adequately informed the public as to the source of origin 
of their said product. 

Par. 9. The failure of respondents adequately to disclose on the 
sewing machine heads that they were manufactured in Japan and the 
use of the word “American” as a trade or brand name has had the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product was of 
domestic origin, and into the purchase of quantities of sewing machines 
of which said heads were a part, because of such erroneous and mis- 
taken belief. Asa result, substantial trade, in commerce, has been un- 
fairly diverted to respondents from their competitors, and substantial 
injury has been done to competition in commerce. 


CONCLUSION 


The acts and practices of respondents, as herein found, were all to 
the prejudice and injury of the public and of respondents’ competitors, 
and constituted unfair methods of competition and unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Motool Machine Company, Inc., 
and Eval Machine Company, Inc., corporations, and their officers, and 
Alexander Sharenow and Evelyn Pakarow, individually and as offi- 
cers, and Israel Sharenow, individually and as an employee, of said 
corporations, and said respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution of sewing machine 
heads or sewing machines in commerce, as “commerce” is defined in 
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the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof; 

2. Using the word “American,” or any simulation thereof, as a 
brand or trade name to designate, describe or refer to their sewing 
machines or sewing machine heads; or representing through the use 
of any other word or in any other manner that sewing machines or 
sewing machine heads manufactured in a foreign country are manu- 
factured in the United States. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail and manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 20, 1952]. 


A 
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COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS: APPROVED SEPT. 
26, 1914 


Docket 5910. Complaint, Aug. 7, 1951—Decision, Mar. 20, 1952 


While it may be true, as insisted in the instant case, that the expression “blue 
ribbon” has come into general acceptance as a symbol of quality, which 
simply denotes excellence, and not that a product has been adjudged highest 
in a competitive contest, such a position does not appear tenable where the 
expression is not used merely as the trade name of a product or in a general 
way to connote quality, but is used along with such expressions as “awarded 
the blue ribbon for excellence’, and others indicative of highest recognition 
in a competitive contest with other similar products. 


Where a corporation which formerly traded under the name “American Bakers 
Council’, and thereafter as “Independent Bakers Council of America”, and 
its president, engaged in acting as commercial counselors and in the com- 
petitive interstate sale of merchandising programs, including advertising 
and promotional material, to wholesale bakers engaged in the competitive 
sale of bread— 

(a) Falsely represented the size of their business and the extent of their opera- 
tions in certain of their advertising material, through referring to their 
“Midwest Offices” at a Chicago address, and to their “Eastern Offices” at 
a New York one. 

The facts being that while they utilized an independent business or secretarial 
service at each of said addresses for the purpose of forwarding mail, re- 
ceiving telephone calls and supplying temporary office facilities to their 
traveling salesmen, they had never maintained an office of their own in 
either of said cities ; and 

Where said corporation and its president, in selling to wholesale bakers, usually 
to only one in each town, their said sales program, which included suggested 
advertising for use in newspapers and radio continuities, suggested news 
stories for use by the local paper, the supplying of “blue ribbon” bands to 
be placed on the loaves of bread and blue ribbons to be worn by the bakery’s 
salesmen or routemen, and a large blue ribbon to be awarded the baker in 
a public presentation, usually made by them under the name “American 
Bakers Council of America”, with as much publicity as possible— 

(b) Represented and supplied to others the means of representing that com- 
petitive contests were conducted by them or at their instance to determine 
the relative quality or merit of products of different bakeries, and that 
a particular product had been awarded a prize or other distinction in such 
a competitive contest, through such statements in said advertisements, in 
which a blue ribbon was depicted, as “[name] BREAD CO. WINS FIRST 
PRIZE AWARD as the finest White Bread in the United States FROM 
AMERICAN BAKERS COUNCIL * * *”, and through such statements, fol- 
lowing discontinuance of use of the words “FIRST PRIZE”, and emphasis 
upon the award of the “blue ribbon”, as “[name] FINE BREAD Awarded the 
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BLUE RIBBON for Excellence—one of the finest White Breads in the United 
States! FIRST IN “FRESHNESS—FLAVOR—QUALITY—UNIFORM- 
ITY—CLEANLINESS and VALUE”, together with a depiction of a blue 
ribbon upon which appeared “Awarded the BLUE RIBBON for EXCEL- 
LENCE of FRESHNESS, FLAVOR, QUALITY * * * by INDEPENDENT 
BAKERS COUNCIL of America” ; 

The facts being that, while respondents had arrangements with certain testing 
laboratories under which the laboratory examined or tested the breads of 
their customers, any bread meeting certain minimum standards was eligible 
for the so-called blue ribbon award; and there had never been any 
competitive contest ; 

With tendency and capacity to mislead and deceive a substantial number of 
wholesale bakers and retail dealers and a substantial portion of the 
purchasing public with respect to their business status and their customers’ 
products, and as a result, to cause such wholesale bakers to purchase their 
sales program, and such retail dealers and members of the public to pur- 
chase the products of their customers; and with result of placing in the 
hands of others an instrumentality whereby they were enabled to mislead 
and.deceive retail dealers and the purchasing public; whereby substantial 
trade was diverted unfairly to them from their competitors, and to their 
customers from competitors of such customers ; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of their competitors, and the competitors 
of their customers, and constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices therein. 


As regards the use by respondents of the word “council” in their trade names as 
misleadingly representing or implying that such organizations were nation- 
wide trade associations of wholesale bakers: it appeared that in view 
of the facts involved, the use of the word “council” was not unwarranted, 
since the name “American Bakers Council” was used for only a few months, 
and as respects the name ‘Independent Bakers Council of America”, that 
each wholesale baking concern purchasing their sales promotion plan auto- 
matically becomes a member of the council and is represented by an officer 
on the council’s advisory board, and that membership in the organization 
entitled the member to other services besides use of the merchandising plan, 
including counsel on matters of advertising, packaging, production, ete. 


As respects the charge that respondents by referring to the “American Bakers 
Council” or the ‘Independent Bakers Council of America” as a “Division”, 
falsely represented that their business was a large organization with divi- 
Sions or branches for different industries: it appeared that while respondents’ 
operation had until shortly theretofore been confined to the baking industry, 
respondents were entering into other fields as well and that such had been 
their intention from the beginning; and, such being the fact, that the 
representation in question could not be regarded as wholly without factual 
basis. 


As regards the charge that respondents falsely represented that their organization 
was twenty-seven years old, the record disclosed that said statement ap- 
peared only once in a Texas newspaper with respect to a local bakery and 
was due to error or inadvertance on the part of the local baker or newspaper 
reporter, that the material was not supplied by respondent, and that the 
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use of the statement was without their knowledge or consent; and such 
charge held not sustained. 


As respects the charge that respondents, through referring to the testing of 
bread in “our laboratory facilities” represented that such facilities were 
actually owned, maintained and operated by them: it appeared that such 
facilities were those of certain independent testing laboratories which, 
pursuant to respondents’ arrangements, examined bread submitted to them 
by respondents; and that respondents’ reference to their laboratory facilities 
did not necessarily mean that they themselves actually owned or operated 
laboratories, and did have an arrangement with reputable testing labora- 
tories for said purpose constituted sufficient factual basis for the use of 
the challenged phrase, it appearing immaterial and without public interest 
as a practical matter whether the testing was done in laboratories owned 
by them or in those owned and operated by others but doing the testing under 
contract with them. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Ronald Walker and Tuttle & Tuttle, of Los Angeles, Calif., for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
‘Trade Commission having reason to believe that American Business 
Counselors, Inc., a corporation, and William Donald Dunkle, indi- 
vidually and as president of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would: be in the public interest, hereby issues its complaint, stating 
its charges:in that respect as follows: 

Paracrary 1. Respondent, American Business Counselors, Inc., is 
a corporation organized, existing and doing business under the laws 
of the State of Delaware, with its principal office and place of busi- 
ness at 672 South Lafayette Park Place, Los Angeles, California. 

Respondent William Donald Dunkle is president of said corpora- 
tion and as such formulates, controls and directs the policies and 
practices of said corporate respondent and is responsible for the op- 
eration and management thereof. Said individual respondent also 
traded as American Bakers Council and presently trades and does 
business under the name of Independent Bakers Council of America; 
his principal office and place of bunsiness in said several capacities 
is the same as that of the corporate respondent. 

Par. 2. Said respondents are now, and for several months last past 
have been, engaged in acting as commercial counselors, and in the 
business of advertising, promotion and the sale of merchandising 
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programs, including promotional material consisting of circulars, 
prize award ribbons, certificates, radio and newspaper releases. and 
other advertising and display matter to wholesale bakers. Respond- 
ents cause all of said promotion material, when sold, to be transported 
from their said place of business in California to the purchasers 
thereof located in the several States of the United States other than 
the State of California. There has been at all times mentioned herein 
a course of trade in the sale of said advertising material so sold and 
distributed by respondents in commerce and said course of trade has 
been and is substantial. 

In the sale and distribution of said advertising promotion plan and 
material, respondents are in competition with other corporations, part- 
nerships and individuals engaged in the sale and distribution of 
similar commodities in commerce between and among the various 
States of the United States. Respondents’ customers and others en- 
gaged in the wholesale bread baking business, and selling in turn to 
retailers of bread, are also in competition in commerce with each other. 

Par. 3. In the course and conduct of their business, respondents 
solicit the purchase of their said advertising program by wholesale 
bakers through circular letters, leaflets and broadsides, in which, 
among others, the following statements and respresentations are made: 

Western Offices, 672 Lafayette Park Place, Los Angeles 5, California; Mid West 
Offices, 30 West Washington Street, Chicago, Illinois; Eastern Offices, 15 Park 
Row, New York City, New York 

ABC Bulletin Issued from Western Offices American Business Counselors 
Incorporated 

American Bakers Council 

A Division of American Business Counselors, Inc. 

Independent Bakers Council of America 

ABC Bakery Division of American Business Counselors, Inc. 

Your local newspaper will carry publicity stories on your award ... Your 
route salesmen will wear ribbons in gold and blue acclaiming that they handle 
FIRST PRIZE WINNING WHITE BREAD... 

Your grocers will wear gold and blue ribbons acclaiming to all that THEY 
HANDLE THE FINEST WHITE BREAD IN THE UNITED STATES... 

Your loaf will be scored in our laboratory facilities . . 

- . . Radio station spot announcements spread the word of your winning the 
first prize award over the air . 

... your FIRST PRIZE WHITE BREAD ... each loaf may carry... a 
BAND in brilliant color in which is reproduced your FIRST PRIZE AWARD 


EMBLEM 
Par. 4. By means of the statements and representations set forth 
in Paragraph Three hereof, and others of similar import not herein 
specifically set out, respondents represent and imply that they maintain 
branch offices in Chicago and New York; that American Bakers Coun- 
cil and Independent Bakers Council of America are nation-wide trade 
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associations of Wholesale bakers; that American Business Counselors, 
Inc. is a large business organization, maintaining divisions or branches 
of various industries, including the baking industry ; that contests are 
held by said organizations, resulting in first prize and blue ribbon 
awards, and that such awards will be publicized in local newspapers 
and through radio announcements; that the salesmen of respondents’ 
wholesale customers and the grocers who purchase bread from said 
wholesalers will be supplied with blue and gold ribbons showing that 
first prize was awarded to said wholesale baker for the finest white 
bread in the United States; and that the bread submitted by said 
wholesale bakers is tested and scored in laboratory facilities main- 
tained by respondents. 

Par. 5. To purchasers of said merchandising and sales promotion 
plan respondents furnish membership certificates, blue ribbons, blank 
forms of broadsides, form letters, suggested newspaper publicity 
stories and radio continuities to be used by said purchasers and their 
retail customers in advertising their respective brands of white bread. 
Typical but not all-inclusive of the statements and representations 
made in said promotional material are the following: 

Certificate of Membership 
Baers. Wyte te Elected to membership in Independent Bakers Council of America. 
The above named firm and individual shall be entitled to receive the full benefits 
of membership 
FIRST PRIZE WINNER 
AWARDED FIRST PRIZE 


FINEST WHITE BREAD 
IN THE UNITED STATES 


TRY THIS PRIZH WINNING LOAF 
FRESH AT YOUR GROCERS 


NAME BREAD CO. WINS 
FIRST PRIZE AWARD 


QUALITY BAKERY WINS FIRST PRIZE AWARD FOR BAKING ONE OF 
THE FINEST LOAVES OF WHITE BREAD IN THE UNITED STATES 


We are justly proud that ____________ bread has been selected 
for this honor in our community 


EXPERTS KNOW BEST! They choose NAME BREAD. 


HOUSEWIVES! ... Do you know that (ai £3. 2858. ) has jus been awarded 
= 


the BLUE RIBBON as one of the FINEST white breads in the whole United 
States _.? INDEPENDENT BAKERS COUNCIL OF AMERICA, a national 
organization of baking authorities, and they should know . . 
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The Independent Bakers Council of America, after testing it in their laboratory. 
facilities, -awarded - (~_---+------ ) a BLUE RIBBON For Six Points of 
bread 
Excellence. ; 


Awarded the BLUE RIBBON for Excellence of Freshness Flavor Quality” 
Uniformity Cleanliness Value by Independent Bakers Council of America. 
INGUW.OM Chiat eee was awarded the BLUE RIBBON for quality. . 


It’s the perfect white bread and discriminating local housewives have known. 
that for years. 

Ask for the Bread with the Blue Ribbon on It! 

Suggested letter to grocers (to me mimeographed or multigraphed on letter- 
head of baking company) : 
To our grocer friends: 


“This exploitation campaign will be broad in scope and grocery outlets will 
be supplied with original and distinctive devices that are bound to bring your 
store a flood of new business and keep your cash register ringing. 

“Our problem includes a series of large and impressive ads in the newspapers, 
a consistent rotation of radio announcements and miscellaneous store display 
materials. Your clerks will be supplied with handsome gold embossed silk 
ribbons which will call attention to the BLUE RIBBON AWARD.” 


From a suggested form letter “on the letterhead of local news- 
paper :” 

Serena However, white bread being the principal source of food energy gives. 
a deep and important significance to the fact that the Independent Bakers 
Council of America saw fit to award the quality blue ribbon to (name of bakery) 
for producing one of the finest white breads baked in the United States. ... We 
are assured by the management of the (name of bakery) that this powerful news- 
paper advertising campaign will be carried on to bring this blue ribbon quality 
award forcibly to the minds of our readers who are YOUR CUSTOMERS ... . 

From the Lubbock, Texas, Morning Avalanche of September 27, 
1950 under a picture showing, among others, respondent Dunkle 
holding a large award ribbon: 

.... the award was made to the local company last night for producing the 
loaf of bread judged best by the ABC from thousands sent in from all parts of 
the nation by competing bakers. .. . This is the first time in the twenty-seven 
year history of the ABC that a Texas Bakery has won the award. 


The Independent Bakers Council of America put ____________ through a rigid 
(bread) 


test before it was awarded the blue ribbon for six points of excellence .. . 
Par. 6. By means of the foregoing statements and representations 
and many others to the same effect not herein specifically set out, 
respondents represent and imply that the wholesale bakers who pur- 
chase said sales promotion plan are members of a national organiza- 
tion of their industry; that the bread of each of the purchasers of 
respondents’ merchandising plan is bread which has won or which 
has been awarded first prize in competitive contests as the finest or 
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one of the finest white breads in the United States, or which has been 
awarded the Blue Ribbon of Excellence for freshness, flavor, quality, 
uniformity, cleanliness, and value; that the awards are made by ex- 
perts of The Independent Bakers Council, a national organization. 
of baking authorities, on the basis of rigid tests performed by them 
in their laboratory facilities on thousands of loaves of bread submitted 
from all parts of the United States; that said organization has been in 
existence for over 27 years, and that housewives have known for years 
that bread awarded the Blue Ribbon is the perfect white bread; that 
the advertising and exploitation program by said wholesale bakers 
is extensive, including many forms of advertising media and that 
their retail customers will be supplied with a variety of display mate-. 
rials and blue silk ribbons, all pointing to the Blue Ribbon Award, 
and resulting in vastly increased sales. 

Par. 7. All of the statements, representations and implications set 
forth and described in Paragraphs Three to Six hereof are false, 
deceptive and misleading.. In truth and in fact respondents maintain 
no Midwestern offices in Chicago or Eastern offices in New York and 
the addresses listed for said cities are merely the offices of commercial 
mail and telephone services. Neither said American Bakers Council 
nor said Independent, Bakers Council of America is a national trade 
organization of wholesale bakers actively engaged in promoting the 
welfare and common interests of the members of such organizations. 
Both designations are employed by respondent William D. Dunkle 
as trade names in connection with said sales promotion scheme; 
American Business Counselors, Inc. is a corporate device, operated 
and managed entirely by respondent Dunkle, and does not maintain 
any divisions or branches of the baking or any other industry; and 
said corporate and trade names are used by respondent Dunkle con- 
jointly to further the impression that said business is a large and 
substantial organization consisting of a number of independent divi- 
sions. Respondents’ so-called awards of first prizes, blue ribbons and 
other distinctions are not the result of contests or prize competitions 
participated in by many wholesale bakers, but on the contrary con- 
stitute a scheme to increase the sale of bread, and the dissemination 
of circulars, broadsides, newspaper stories and radio announcements 
of said purported awards and the display of blue ribbons in various 
ways are all part of said scheme to mislead the public into the belief 
that said prizes and awards are the result of competitive tests con- 
ducted by an impartial organization of experts. Respondents main- 
tain no laboratory facilities for the testing and scoring of bread, but 
employ an independent laboratory to test and score bread submitted 
by. purchasers of their said sales promotion plan, and said tests are 
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wholly meaningless and of no significance for the reasons that they 
do not constitute a basis for any award, are not conducted to deter- 
mine the superiority of any one product of competing bakers and 
the bread tested does not show that degree of excellence as to the six 
points listed in the various advertising media which would justify 
any prizes or Blue Ribbons as the finest or one of the finest white 
breads in the United States. Moreover, the bread produced by virtu- 
ally all independent wholesale bakers of the United States shows little 
variation in quality or other characteristics for the reason that all of 
them use approximately the same formula or recipe. Independent 
Bakers Council of America has not been in existence for twenty-seven 
years, in fact this trade name has been in use for less than one year 
and neither Independent Bakers Council of America nor Bakers Coun- 
cil of America is a council as that term is generally understood. While 
it is true, as represented by respondents in their suggested adver- 
tising literature, that the exploitation campaign is a successful means 
of increasing sales, such increase is due to the fact that the purchas- 
ing public accepts the false and misleading representations as to prize 
awards as true. There are many members of the purchasing public 
who prefer to purchase merchandise which has been awarded prizes 
for excellence by trade organizations or independent laboratories and 
investigators. Said newspaper articles, radio continuities and other 
media of publicity purporting to give the details of the Blue Ribbon 
and Prize awards are in fact prepared by respondents in advance in 
the form of blanks which are filled in with the respective names, 
addresses and other data of respondents’ customers, and constitute a 
part of the advertising promotion plan sold to them by respondents 
as aforesaid. 

Par. 8. The use by respondents of the aforesaid false, misleading 
and deceptive practices, statements and representations as hereinabove 
set forth has had and now has the tendency and capacity to and does 
mislead and deceive the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true and 
as a result thereof a substantial number of the purchasing public were 
and are induced to buy the products of respondents’ customers, By 
said acts and practices respondents also place in the hands of pur- 
chasers of their said sales promotion plan a means and instrumental- 
ity whereby they may and do deceive the purchasing public as to the 
Bee in regard to said Blue Ribbon and Prize Awards. As a 
est oe of the aforesaid acts and practices of respondents, 

ac iverted unfairly, to respondents from their com- 
petitors and to the customers of respondents from their competitors. 

Par. 9. The aforesaid acts and practices of respondents as herein 


: 
| 
| 
| 
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alleged are all to the prejudice and injury of the public and respond- 
ents’ competitors and constitute unfair and deceptive acts and prac- 
tices in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated March 20, 1952, the 
initial decision in the instant’ matter of hearing examiner Willam L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 7, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that Act. After the 
filing by respondents of their answer to the complaint, hearings were 
held at which testimony and other evidence in support of and in op- 
position to the allegations of the complaint were introduced before 
the above-named hearing examiner, theretofore duly designated by 
the Commission, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by the hearing 
examiner on the complaint, answer, testimony and other evidence, and 
oral argument of counsel (the filing of proposed findings and conclu- 
sions having been waived) ; and the hearing examiner, having duly 
considered the matter, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent American Business Counselors, Inc., is a 
corporation organized, existing and doing business under the laws of 
the State of Delaware, with its office and place of business located at 
672 South Lafayette Park Place, Los Angeles, California. Respond- 
ent William Donald Dunkle is president of the corporation and for- 
mulates, controls and directs its policies and practices and is respon- 
sible for its operation and management. Respondents have also 
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traded under the name American Bakers Council and are now doing 
business under the name Independent Bakers Council of America. 
Respondents are engaged in the business of acting as commercial 
counselors and in the sale of merchandising programs, including ad- 
vertising and promotional material, such programs and material being 
sold largely to wholesale bakers. 

Par. 2. Respondents cause and have caused their merchandising 
programs and advertising and promotional material, when sold, to 
be transported from their place of business in the State of California 
to purchasers located in various other States of the United States. 
Respondents maintain and have maintained a course of trade in their 
products in commerce among and between various States of the 
United States. 

Par. 3. In the sale and distribution of their products, respondents 
are and have beeen in substantial competition with other corporations 
and individuals and with partnerships engaged in the sale and dis- 
tribution of similar products in commerce among and between various 
States of the United States. Respondents’ customers are also in com- 
petition in-‘such commerce with others engaged in the wholesale sale 
of bread. . 

Par. 4. This proceeding involves certain representations made by 
respondents in advertising material distributed by them among pro- 
spective purchasers of their merchandising programs, and in promo- 
tional and advertising material supplied purchasers for use by such 
purchasers in carrying out the merchandising program and advertis- 
ing the purchaser’s product to the public. The first issue raised by 
the complaint is whether respondents, by referring to certain pur- 
ported branch offices maintained by them, have misrepresented the 
size of their business and the extent of its operations. In certain of 
their advertising material, respondents have referred to their “Mid 
West Offices, 30 West Washington Street, Chicago, Illinois” and their 
“Eastern Offices, 15 Park Row, New York City, New York.” Ac- 
tually, while respondents have utilized an independent business or 
secretarial service at each of these addresses for the purpose of for- 
warding mail, receiving telephone calls and supplying temporary 
office facilities to respondents’ traveling salesmen, respondents have 
never maintained an office of their own in either of these cities. It 
is therefore concluded that respondents’ references to their so-called 
branch offices were unwarranted and misleading. / 

Par. 5. The next issue involves the use by respondents of the word 
“Council” in their trade names, American Bakers Council and In- 
dependent Bakers Council of America, the complaint charging that 
such use of the word represents or implies that such organizations are 
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nation-wide trade associations of wholesaler bakers. The name Ameri- 
can Bakers Council was used by respondents for only a few months 
or until January 1951 when, after certain correspondence with the 
trade organization known as American Bakers Association, the name 
was discontinued by respondents and the name Independent Bakers 
Council of America adopted in its stead. Under respondents’ plan of 
operation, each wholesale baking concern purchasing respondents’ 
sales promotion plan automatically becomes a member of the Council 
and a certificate of membership is issued to it. An officer of each 
company is made a member of the Council’s Advisory Board. At 
the time of the hearing in the present proceedings (in September 
1951), the membership of the Council numbered some 72 wholesale 
baking concerns located in some 26 different States of the United 
States. While up to that time no meeting of the Council’s member- 
ship had been held, preparations were being made for a meeting in 
Chicago during the following month and an announcement of the 
meeting had already been sent to the membership. Membership in 
the organization entitles the member, in addition to the use of the 
merchandising plan, to other services of the organization, such as 
news bulletins pertaining to the baking industry, counsel on matters 
of advertising, packaging, production, accounting, sanitation, etc. In 
view of these facts, the examiner is of the opinion that the use by 
respondents of the word “Council” as a part of the name of their 
organization is not unwarranted. 

Par. 6. The complaint next charges that by referring to the Ameri- 
can Bakers Council or the Independent Bakers Council of America 
as a “Division” of their business, respondents have represented, con- 
trary to fact, that their business is a large organization, with divisions 
or branches for different industries. While it is true that until re- 
cently respondents’ operations have been confined to the baking indus- 
try, respondents are now entering other fields as well and this appears _ 
to have been their intention from the beginning of the organization. 
In the circumstances it appears that the representation in question 
cannot be regarded as wholly without factual basis. 

Par. 7. A further charge in the complaint is that respondents have 
falsely represented that their organization is 27 yearsold. The record 
discloses that this statement appeared only once, in a news article in a 
Texas newspaper with respect to a local bakery, and that the state- 
ment was due to error or inadvertence on the part of the local baker 
or the newspaper reporter. The material for the article (insofar as 
the matter of age is concerned) was not supplied by respondents and 
the use of the statement in question was without their knowledge or 
consent. It is therefore concluded that this charge in the complaint 
has not been sustained. 
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Par. 8. In some of their advertising, respondents refer to the testing 
of bread in “our laboratory facilities.” The complaint challenges the 
use of this language, charging that it constitutes a representation 
that the laboratory facilities referred to are actually owned, main- 
tained and operated by respondents. The facilities referred to are, in 
fact, those of certain independent testing laboratories which, pur- 
suant to arrangements made with them by respondents, examine 
bread submitted to them by respondents for that purpose. In the 
examiner’s opinion the reference by respondents to their laboratory 
facilities does not necessarily mean that respondents themselves actu- 
ally own or operate laboratories. The fact that respondents do have 
an arranagement with reputable testing laboratories for the testing 
of bread would appear to be sufficient factual basis for the use of the 
statement in question. As a practical matter it would appear to be 
immaterial and without public interest whether the testing is done in 
laboratories owned by respondents or in laboratories owned and oper- 
ated by others but doing the testing under contract with respondents. 

Par. 9. By far the most serious issue raised by the complaint is 
whether respondents have represented and placed in the hands of 
others the means of representing that bread produced and sold by vari- 
ous baking concerns purchasing respondents’ sales program has been 
awarded a prize or recognition in a competitive contest with other 
breads, when in fact, the complaint charges, no such contest has been 
held. Respondents’ sales program is sold to wholesale bakers, usually 
only one in each town or city, and includes, among other things, sug- 
gested advertising for use in newspapers and radio continuities and 
also suggested news stories for use by the local paper. Respondents 
also supply “blue ribbon” bands to be placed on the loaves of bread, 
as well as blue ribbons to be worn by the bakery’s salesmen or route- 
men. In addition, respondents supply a large blue ribbon to be 
awarded the baker in a public presentation, the presentation usually 
being made by respondents under the name American Bakers Coun- 
cil or Independent Bakers Council of America. In connection with 
the presentation, as much publicity as possible is sought, particularly 
in the local newspaper. In all of this advertising and publicity, 
emphasis is placed on the purported fact that the baker has been 
awarded a “first prize” or “blue ribbon.” Typical of statements ap- 
pearing in the earlier advertising (1950) are the following: 

(NAME) BREAD CO. WINS 
FIRST PRIZH AWARD 
as the finest White Bread 

in the United States! 
FROM 


AMERICAN BAKERS COUNCIL 
National Organization of Baking Authorities 


A 
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Included in the advertisement was a picture of a blue ribbon, on 
which the following appeared: 


FIRST 
PRIZH 
WINNER 
Awarded 
FIRST 
PRIZE 
FINEST 
WHITH 
BREAD 
IN THE 
UNITED 
STATES 
AMBPRICAN 
BAKERS 
COUNCIL 


Beginning in January 1951 use of the words “first prize” was dis- 
continued and emphasis placed upon the award of the “blue ribbon.” 
These later advertisements have read substantially as follows: 


(NAME) FINE BREAD 
Awarded the 
BLUE RIBBON for Excellence 
one of the finest White Breads 
in the United States! 
FIRST IN 
FRESHNESS—FLAVOR 
QUALITY—UNIFORMITY 
CLEANLINESS and VALUE 


We are justly proud that (Name) 

Fine Bread has been selected 

for this honor in our community. 

We have received this valued 

citation for the FRESHNESS... 
FLAVOR... QUALITY ... UNIFORMITY 
... CLEANLINESS... AND GOOD VALUE 
OF our loaf. We pledge ourselves 

to merit this BLUE RIBBON AWARD 
always. 


(Name) Fine Bread has been tested 

and scored by the laboratory facilities 

of the INDEPENDENT BAKERS COUNCIL 
of AMERICA and met their quality 
standards. (Name of town) house- 

wives are invited to taste test 

this fine bread .. . and enjoy the 

loaf that has earned the BLUE 

RIBBON AWARD. 


~ 
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. On the blue ribbon pictured in the advertisement has appeared the 
following: 
Awarded 
the 
BLUE 
RIBBON 
for 
EXCELLENCE 
of 
FRESHNESS 
FLAVOR 
QUALITY 
UNIFORMITY 
CLEANLINESS 
VALUE 
by 
INDEPENDENT 
BAKERS COUNCIL 
of America 

Actually, there has never been at any time, either under the old 
advertising or the new, any competitive contest. As stated above in 
connection with the issue as to laboratory facilities, respondents have 
arrangements with certain testing laboratories under which the labora- 
tory examines or tests the breads of respondents’ customers. The var- 
ious breads sent to the laboratories from time to time are graded or 
scoced by the laboratory with respect to certain characteristics, such 
as grain, texture, character and color of crust, taste, aroma, etc., and 
any bread meeting certain minimum standards is eligible for the so- 
called blue ribbon award. While respondents state that they do not 
accept a contract from a prospective purchaser of their sales plan 
until after his bread has been found satisfactory, and that in several 
instances customers have been required to submit additional samples 
of their bread when the first sample was found not to be satisfactory, 
the record further shows that in no case has.a prospective customer 
been rejected or his bread denied the blue ribbon award. It appears 
clear from the record that any baker producing a reasonably good 
bread can obtain the award. 

Respondents readily concede that the earlier advertising, in which 
reference was made to a “first prize,” was misleading as representing 
or implying a competitive contest. It is urged, however, that this is 
not the case as to the later advertising, in which no reference is made 
to a “first prize” but only to the awarding of a blue ribbon for excel- 
lence. Respondents insist that the expression “blue ribbon” has come 
into general acceptance as a symbol of quality, that it simply connotes 


| 
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good or high quality or excellence, not that the article or product has 
been adjudged highest in a competitive contest. 

While in certain circumstances this might well be true, the position 
appears not to be tenable in the situation here presented. Here the 
expression “blue ribbon” is not used merely as the trade name of a 
product nor in any general way to connote quality. Rather, the adver- 
tising states expressly that the bread has been “awarded the blue rib- 
bon for excellence” as “one of the finest white breads in the United 
States”; that the bread is “first in freshness, flavor, quality, uniform- 
ity, cleanliness and value”; and that “We are justly proud that (Name) 
Fine Bread has been selected for this honor in our community. We 
have received this valued citation for the freshness, flavor, quality} 
uniformity, cleanliness and good value of our loaf. We pledge our- 
selves to merit this blue ribbon award always.” It is difficult to be- 
lieve that the general public, upon reading such an advertisement, 
could have any impression other than that the bread in question had 
received highest recognition in a competitive contest with other breads 
in that community. Insofar as the effect upon the public is concerned, 
it would appear to make little difference whether the advertisement 
refers specifical]y to a “first prize” or to the award of a “blue ribbon.” 
It is therefore concluded that respondents’ advertising is unwarranted 
and misleading. 

Par. 10. Respondents’ acts and practices, as described in Paragraphs 
Four and Nine, have the tendency and capacity to mislead and deceive 
a substantial number of wholesale bakers and retail dealers and a sub- 
stantial portion of the purchasing public with respect to respondents’ 
business status and with respect to the products of respondents’ cus- 
tomers, and the tendency and capaciy to cause such wholesale bakers 
to purchase respondents’ sales program and to cause such retail dealers 
and members of the public to purchase the products of respondents’ 
customers as a result of the erroneous and mistaken belief so engen- 
dered. Respondents acts and practices serve also to place in the hands 
of others an instrumentality whereby they are enabled to mislead and 
deceive retail dealers and the purchasing public. In consequence, 
substantial trade has been diverted unfairly to respondents from their 
competitors and to the customers of respondents from the competitors 
of such customers. 

; CONCLUSION 


The acts and practices of respondents, as hereinabove set out, are 
all to the prejudice of the public and of respondents’ competitors and 
the competitors of respondents’ customers, and constitute unfair meth- 
ods of competition and unfair and deceptive acts and practices in 
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commerce within the intent and meaning of the Federal Trade Com- 


mission Act. 
ORDER 


lt is ordered, That the respondents, American Business Counselors, — 


Inc., a corporation, and its officers, and William Donald Dunkle, indi- 
Sie and as an officer of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 


other device, in connection with the offering for sale, sale and distribu- — | 


tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of respondents’ merchandising plans or programs and of 
advertising and promotional material in connection therewith, do 
forthwith cease and desist from: 

(1) Representing, directly or by implication, that an office is main- 
tained by respondents in any city other than that in which an office 
or place of business is in fact maintained, occupied and used by 
respondents. 

(2) Representing or supplying to others the means of representing, 
directly or by implication, that competitive contests are conducted by. 
or at the instance of respondents to determine the relative quality or 
merit of products of different bakeries, or that any particular product 
has been awarded a prize or other distinction in a competitive contest 
conducted by or at the instance of respondents. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of March 20, 1952]. 
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LESTER ROTHSCHILD TRADING AS GEN-O-PAK COM- 


PANY, AMERICAN DEPOSIT SYSTEM, AND MANPOWER 


CLASSIFICATION BUREAU 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AI- 
»LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5853. Complaint, May 28, 1951*—Decision, Mar. 27, 1952 


Where an individual engaged in the interstate sale of post cards and letters, 


In 


(a 


coupled with a service to creditor purchasers for obtaining information con- 
cerning their delinquent debtors, under a plan whereby said customers 
addressed the cards, identified by a serial number, to their debtors or others 
from whom information was sought, and sent them to said individual who 
mailed them and thereafter returned from his Chicago place of business 
-to the proper customers such replies as he received, and sent to the debtor 
or person supplying the information three pen points, worth about three 
cents and covered in the cards’ purchase price, together with circulars 
advertising other products he sold; 
making use, in said connection of (1) a form of double post card which, headed 
by said individual’s Chicago office and trade name, advised the consignee 
that “we are holding a package which we will send to you, upon receipt of 
the attached post card with complete identification filled in,’ and on the 
reply portion, addressed to said individual’s trade name Chicago address, 
provided, under the instruction to “send the above package to”, for the 
consignee’s name and address, and under the caption, “party must be identi- 
fied’, for the name and address of the consignee’s employer, ‘bank and 
friends”, along with the caution that ‘all questions must be answered or 
package will not be sent”; and (2) another form of double post card de- 
signed to be sent to persons other than the debtor, and to elicit, on the same 
pretext, the desired information as to the debtor— 
Falsely represented and placed in the hands of his customers a means of 
falsely representing to the customers’ debtors and others from whom infor- 
mation concerning such debtors was sought, that the latter were consignees 
of packages of substantial value sent by firms other than said individual 
and in his hands, and that delivery could not be made because of lack of 
identification or address; 


— 


The facts being that said individual business had nothing to do with trans- 


portation or delivery of packages; the packages to which the cards referred 
were those he made up, containing the pen points and advertising matter ; 
and his whole scheme was one of obtaining information by subterfuge; and 


Where said individual making use of other form letters under the trade name, 


“Manpower Classification Bureau’, followed by his Chicago address, and 
the caption “CLASSIFICATION NO. D” and the words “AREA 6 ZONE 
211-51”, requesting similar information from the addressee debtor or other 


person— 


(b) Falsely represented through the. statements therein and the name “Man- 


1 


power Classification Bureau”, and placed in the hands of his customers 


Amended and supplemental, 
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a means of falsely representing to the customers’ debtors and others, that 


he was engaged in operating a labor classification bureau or other bureau 
for the purpose of obtaining information as to the employment situation, 
or the availability of manpower in certain areas, and that the information 
desired was in connection therewith ; 

When his only purpose was to place in the hands of his customers the means 
of obtaining information relating to debtors by subterfuge ; and 

Where said individual, in making use of other form letters under the trade name 
“The American Deposit System”, with his Chicago address, and such matter 

s “(Type ‘C’)” preceded by the words “re: DISBURSEMENT NO. C”, ad- 
vising the addressee that “if you are the party as addressed above, and you 
will fill in the answers to the information requested below, we will forward 
to you a small sum of money deposited with us, for you”, and calling for a 
variety of information concerning the addressee— ; 

(c) Falsely represented and placed in the hands of his customers a means of 
falsely representing that he had been named as depository of a reasonably 
substantial sum of money, to be delivered to the recipient of said form letter 
upon proper identification by furnishing all the information requested ; 

The facts being the only money sent to recipients of the form letters was three 
cents, which was included in the price charged his customers for the form 
letters ; 

With tendency and capacity to mislead and deceive many persons to whom the 
cards and form letters were sent, into the erroneous belief that the repre- 
sentations were true, and by reason thereof into furnishing him and his 
customers information which they would not otherwise supply: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects respondent’s appeal from the initial decision of the hearing examiner 
(which became the decision of the Commission following the Commission’s 
denial), on the ground that the activities concerned did not as a matter of 
law constitute any deception or tendency to deceive and that the representa- 
tions were true: such statements and representations, including those im- 
plicit in the use of the aforesaid trade names, when in fact his business, so 
far as the recipients of the form letters were concerned, had nothing to do 
with manpower classification or employment service, and no money had been 
deposited with him for such addressees, clearly had the capacity and tend- 
ency to mislead the recipients of the cards and letters, and it was immaterial 
that the record did not contain evidence of actual deception. 


As respects respondent’s contentions, in connection with his aforesaid appeal, 
that the Commission was without jurisdiction because he was not engaged 
in interstate commerce and because the relief sought was an attempt to 
regulate the use of the mails, and such power, if any, vested solely in the 
Post Master General: the acts and practices concerned, involving the send- 
ing and return of letters, clearly constituted commerce and fell within the 
jurisdiction of the Commission under its duty and authority to prevent un- 
fair and deceptive acts and practices therein. The fact that respondent 
might have used the mails in connection with such acts and practices did 


not serve to divest the Commission of its authority and responsibility iD 
said respect. 
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As respects respondent’s contention, in connection with his said appeal, that the 
examiner’s findings and conclusion and his order against the continuation of 
the acts and practices involved were not sustained by the evidence in the 
record: the Commission was of the opinion that such findings were sup- 
ported by substantial probative evidence, that the conclusion contained 
therein was correct, and that the order was adequate and appropriate to 
provide proper relief from the respondent’s unlawful acts and practices. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Wilhartz & Hirsch, of Chicago, I1., for respondent. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Lester Rothschild, 
an individual trading as Gen-O-Pak Company, hereinafter referred 
to as respondent, has violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its amended and supplemental 
complaint, stating its charges in that respect as follows: 

ParacraPy 1. Respondent Lester Rothschild is an individual trad- 
ing and doing business under the name of Gen-O-Pak Company, with 
his office and principal place of business located at 1389 North Clark 
Street, Chicago, Illinois (Room 900). 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged in the sale and distribution of double post cards, 
form letters, and other literature designed and intended to be used by 
creditors and collection agencies in obtaining information concerning 
debtors. Respondent causes said post cards, form letters, and other 
literature to be transported from his aforesaid place of business in 
the State of Illinois to purchasers thereof located in various other 
States of the United States. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said post cards, 
form letters and other literature in commerce between and among 
various States of the United States. Respondent’s volume of trade 
in said commerce is substantial. 

Par. 8. Respondent sells two forms of post cards, one designed to 
be sent to the debtor and one to be sent to others. On the form to be 
sent to the debtor the following language appears: 

Dear Friend: 

We are holding a package which we will send to you, upon receipt of the 


attached post card, with complete identification filled in.. We will hold same 
at YOUR risk, subject to YOUR forwarding directions for 30 days and full and 
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complete identification. There are NO: Sua 2 quweNiing and package -will 
be sent to you all charges PREPAID. 


“On reply portion of this card, ee is i gave to Gen-O-Pak 
Gbnitany, there is printed a on containing questions with respect 
to the debtor as follows: 


MAIL THIS CARD TO US AT ONCE 


THE GEN-0-PAK COMPANY 
CITY HALL SQUARE BLDG; 
CHICAGO 2, ILLINOIS 


Checked 
Dept. Unidentified 
Charges No Charges 


Package Identification 
Number 


Please send package (fully prepaid) to me. My correct address and 
identification is as follows. 


SEND THE ABOVE PACKAGE TO 


Print 
Correct 


eee BS A Se eS he Ee Se a ea ee ee ea eee i en 


CITY 
STATE 
Zz 
© 
8 
far) 


Print 
Correct 
INGOT OSS ace, See ee es er ee i ee ee 


PARTY MUST BE IDENTIFIED 


For identification I refer you to my employer, my bank and friend. 


Banik Cee eo eo Na ee en a 
PAGCITCSS: so es a ee ee City. oo ee ee eee 
EETIUPOL ONY. OP ys a mw a 
INGER step Re a pert amelie, Peitwness CItV. eco = Sa eee ee 
Dept. 2s. es JERS ER Gail Los Cheek No, 2_20_ 3-3 aaa 
Mriend! 2 Ab. ees eh SOL = DEES NS eae. Sad CaP ee 
Addmesayss: cites ter iu tex 4 ren bree poe ye Cityi- J29i26.4 241 20 Sepa 


ALL questions must be ANSWERED, or package will NOT be sent 
GENERAL DESCRIPTION OF MYSELF 


Height! 200-5 en Wieisht-*0 S2 ose = woe Age 
If Married 
Mate’s First Name 


NO POSTAGE OR ADDRESSING NECESSARY 
Copyrighted 1948 by Gen-O-Pak Co. 


NAME 
ADDRESS 


On the card designed to be sent to others than the debtor the follow- 
ing language appears: 
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Dear Friend: — $332 38 

We have on hand a package which we wish to deliver to the party whose 
name and last known address appears in the left hand margin of the attached 
postcard, but we are unable to make delivery, since we do not know where he 
now resides. : ; 

Will you be kind enough to give us the CORRECT address of the attached 
PREPAID. reply card, to enable us to effect delivery? If, however, you do not 
know the correct address of this party, can you suggest SOMEONE who may 
be able to assist us? 

Thanking you in advance for any help you can give, and appreciating a 
prompt reply, we remain 

Cordially yours, 
THE Gen-O-Pak COMPANY. 


The reply portion of this card, which is also addressed to the 


Gen-O-Pak Company, also contains questions with respect to the 
debtor and is as follows: 


PLEASE REPLY PROMPTLY 
Ldivihee wp DEMLLELCRTION, an) \Cheeked <.4-fot +c eeendanerede 
He ate NUMBER Wept. sr. = ADDRESS sse—--6 
ug Charges eco ase anne ener ere ees 
1 PLEASE PRINT ANSWERS 
CORRECT ADDRESS OF PARTY IS 
65 Employer fre. oe al sales Mena shrrsg ee ceree tee se 
£ 3 ONY ace acisacsy tatascr She aT ey AO PAE, Soe 
On oN Va WN cele he ORIG « GIO oS US ie Pp ae erie eee aia aes 
NAME AND ADDRESS OF RELATIVE OR FRIEND 
NIM CULGA eae senee SIUPEY RSE ADE S SSS eee ee oe ee as 
iA ddmessn Gal thie ostpertevive fe Staios: agigsl. meee Hse 
SiO CHG a Se See See ee States ste ees ee eee 
335 
opt: |..Name. (B)..- 2+ ep oraneng- tate ee fen nnrscpcp tee c teaser 
ARIAT CSc ee eee SR eee ae ee ee os eee 
(Cis Ph peat dpe ttapaas eed 2 State 7 tas Sb he. a bys ot See 
1 ! —————— 
ee; IF YOU ARE UNABLE TO HELP US 
a7 Whom Do You Suggest? 
ee INS Oe es ee ee cee oe tg. ree a eee ere oe re 
ia Raresgon UL MO Mei st f 21192 02) 2 ORO ES 2] A 
Cityneo} Siaroseiy> 218-40. State rs: aiauier syasiel cen bia 
ie THE GEN-O-PAK COMPANY 
2 3 CHICAGO 2, ILLINOIS 
es 
3 o 


7a Copyrighted 1950 by Gen-O-Pak Co. 


Respondent’s purchasers or customers address the cards to the 
debtors or others from whom information concerning debtors is 
sought and cause them to be delivered to respondent in Chicago, 
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Tlinois. Respondent then deposits the individual cards in the United 
States mail. Such of the return cards as are filled out and mailed 
are received by respondent and sent by him to the proper customer, 
whom he is able to identify by a serial number stamped on the cards 
prior to delivery to the customer. Respondent then sends to the 
debtor or to the person who supplies the information as aforesaid 
three pen points enclosed in a small envelope, together with adver- 
tising circulars of other products sold by him. The pen points have 
negligible monetary value. 

Par. 4. By the use of the aforesaid cards respondent has falsely 
represented, and placed in the hands of his customers a means of 
falsely representing, directly or by implication, to customers’ debtors, 
and others from whom information concerning such debtors is sought, 
that such debtors are consignees of packages sent by firms other than 
respondent and in the hands of respondent in the usual course of his 
business; that the shipments or packages held for the persons to whom 
the cards were addressed have been prepaid by the consignor and that 
the packages are held by respondent only for forwarding purposes; 
that the packages are of substantial value and that delivery cannot be 
made because of lack of identification or address. 

Par. 5. The said representations are false and misleading. In 
truth and in fact, respondent’s business has, so far as the recipients 
of said cards are concerned, nothing to do with transportation of 
packages or their delivery to the proper consignees. The persons 
concerning which information is sought are not consignees of pack- 
ages sent by others and in the hands of respondent for delivery. The 
packages to which the cards refer are those made up by respondent 
containing the pen points and advertising matter above referred to 
and respondent’s whole scheme is that of obtaining information by 
subterfuge. In truth and in fact, respondent’s only purpose in con- 
nection with the sale and distribution of the cards is to place in the 
hands of his customers the means of obtaining information by subter- 
fuge, and the said cards have no substantial connection with the sale 
and distribution of other products sold by respondent. 

Par. 6. Respondent also sells and distributes in commerce, as afore- 

said, form letters which are used by his customers to secure informa- 
tion from debtors and others and which are designed to be sent by 
respondent’s customers to debtors and others from whom information 
is sought. Among such form letters is one designated “Manpower 
Classification Bureau Type D Information Letter.” This letter reads 
as follows: 
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MANPOWER CLASSIFICATION BUREAU 
139 NORTH CLARK BLDG. 


CHICAGO 2, ILLINOIS 
(Space for 
name and address) 
CLASSIFICATION NO. D AREA 6 ZONE 811-50 
You are requested to promptly fill out and return this Questionnaire, answer- 
ing each question where applicable, so that this Bureau can properly classify 
the kind of work you are best qualified to perform. 
1. If in Military Service, check here __ and do not answer any other question. 


2. If unable to work at all—check here ___-. 
3. If male check here ___-_. If female check here ___-. 
4, Are you subject to Military Service Yes —_-_-. NO'SE2% Rejected —_--. 
5. What kind of work are you best fitted for—check one: 
Industrial ___-_. Agricultural ____. Selling _.___ Professional ___-. 
Unskilled labor —__-. Skilled: labor™ (State kind) 9a. = = ees 
6. By whom are you now employed? Employer —------------.__--_-_--_.. 
PAGIOTESSi2e 52 Steet Poy Citys 2e 2s ee: Statens rie. 3S 
Weptyeies a2 son bo Clock No. —---. Typeiok work 22 se Sos a ee Saas 
OR 
If not employed NOW name LAST employer: 
ACULCSS ee ae ee eee Oli years name ae oe BUAT@Ie eee ee a ateatoes 
Went ce. ee eee, Clock No. ----. Ty perOL“WOLki oe seen cose aes 


7. Are you willing and able to accept employment in some other part of the 
United States? 


Yes. <=. Noe 
8. Approximate wages you are now or last received $_-----__ weekly. 
9. Are you Married? __---, single =. Separated —____. Divorced___-_-. 


Mate deceased -_-~_-. 

10. If married, what kind of work does your mate perform? ----. 

11. If married, is your mate willing to accompany you to a new geographical 
location? 


12. Your approximate age _-__-. Yourwmate's name. os). .- eas es 


13. Is the above address correct? Yes —---. IN Osea If not give correct ad- 
dvess here ss. FS ee ee Gityge sd = Bee ek: State, = 25-25 — a 
14, Do youownanautomobile- Yes --_--. Nom s=-; 

If yes, what make —-_-_----_. Meares. License Number —~--___-=----. 
SIM GO) pe ee a ee Se ee ae aes ee eee 
PLEASE TYPE or PRINT ANSWERS AND RETURN IN THE PREPAID 
SELF ADDRESSED ENVELOPE ENCLOSED 


This Bureau is not a part of any U. S. Government Division 


DO NOT WRITE IN THIS SPACE 


Copyrighted 1950 Man-Cla-Bur 


4 
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This letter is accompanied by a business reply envelope addressed 
to the Manpower Commission Bureau, 189 North Clark Bldg., 
Chicago 2, Illinois. ; . 

Respondent also sells in commerce as aforesaid a form letter desig- 
nated “The American Deposit System Type C Information Letter” 
which is printed in the following form: 


(Double eagle coat of arms or crest) 


THE AMERICAN DEPOSIT SYSTEM 
189 NORTH CLARK STREET 
CHICAGO 2, ILLINOIS 


(Type “C”) 


(Space for 

name and address) 
il Numb Here 

Re: DISBURSEMENT NO. C (Your eae on Renae 


Vols ee Book 22222 Page 251 

If you are the party as addressed above, and you will fill in the answers to 
the information requested below. we will forward to you a small sum of money 
deposited with us, for you, for that purpose. ALL questions must be answered, 
so we can determine if you are the proper party. 


VOID 90 DAYS AFTER ABOVE DATE 


1. Are you the party as addressed above? YHS -__-. NOT: 
la. If your answer to the above is NO, then what relation are you? —-______-. 
If your answer was YHS, you need not answer this question. 


2. Is the above address correct? YHS —__-. NO Wes 
If your answer is NO, what is the correct address ~-_-____________»___ 
Citys 2 eee ee eee Date T Sene oe ee eee ee 
3. Are you SINGLD* —-_--_— VEER eae DIVORCED s\~ 22 22=. 
3a. If married, what is your mate’s complete name —_____________-__________ 
4. Are you employed NOW. Yes -__-. INOV ===. 
5. If your answer to the above is YES, by whom are you employed? 
INamets =. ie eras eee AGdneSS, See ae Se Cy ea 
Ud Cee ee eee DCDi gerne ae kee es Check No‘s-—- 2 ee 
5a. If your answer is NO, then answer by whom you were LAST employed. 
IN@ING Merce serae eee ren WACOTESS yen aes ae meee CIty —2 ee ee 
States 2 aa, Depts 2a an eee Check? 2 52 = eae 
6. If married, state by whom your mate is employed. —-__.-______-__________. 
City + es Sk ea state G2. cchus FUR es Depts. LY Sea 2 a 
Check No. S226 3h 2k it Thee vee 


6a. If single, do not answer. this question. 
7. At what address did you LAST reside? 


Ciiy Sa a eS State 222 SS eee 

8. Give name and addresses of two references who can identify you. 
Vion nae oS SS ee 
2 


9. My automobile license number is 
not own an automobile. 
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a0) “Where idotyou- bank?) (Sto silt 1a sr pitt ater jy dees ory ah erererpes 
or: I haye no bank account. 
11. I hereby affirm that I am the above party. 


SoG eS ged & 8 D2) fp ea me a git le a capt pe wae Saks | 

PLEASE TYPE OR PRINT INFORMATION AND RETURN IN THE 

PREPAID SELF ADDRESSED ENVELOPE HEREWITH ENCLOSED 
Copyright 1950 Amer. Dep. Sys. 


This form also is accompanied by self addressed envelopes addressed 
to American Deposit System, 189 North Clark Street, Chicago 2, 
Illinois, which is the business address of respondent. Réspondent’s 
purchasers or customers address the form letters to the debtors or 
others from whom information concerning debtors is sought and cause 
them to be delivered to respondent in Chicago, Illinois. Respondent 
then deposits the individually addressed form letters in the United 
States mails. Such of the forms as are filled out and mailed by the 
- recipients and are received by respondent are sent by him to the proper 
customer whom he is able to identify by a serial number stamped 
on the forms prior to delivery to the customer. 

Par. 7. The recipients of the form letter headed American Deposit 
System who send in the information requested are then sent a sum of 
money consisting of a few cents. 

Par. 8. By the use of the statements in the Manpower Classification 
Bureau form letters and the name Manpower Classification Bureau, 
respondent has falsely represented and placed in the hands of his 
customers a means of falsely representing, directly or by implication, 
to customers’ debtors and others from whom information concerning 
such debtors is sought, that respondent is engaged in operating a labor 
classification bureau or other bureau for the purpose of obtaining 
information as to the manpower or employment situation or the avail- 
ability of manpower in certain areas and that the information desired 
is in connection with such manpower or employment situation. 

Par. 9. The said representations are false and misleading. In truth 
and in fact respondent’s business has, so far as the recipients of said 
form letters are concerned, nothing to do with manpower classification 
or employment surveys and respondent’s only purpose in connection 
with the sale and distribution and mailing of said form letters is to 
place in the hands of its customers the means of obtaining information 
by subterfuge. 

Par. 10. By the use of the statements in the American Deposit 
System form letters and the name American Deposit System, respond- 
ent has falsely represented and placed in the hands of his customers 
a means of falsely representing, directly or by implication, to cus- 
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tomers’ debtors and others from whom information concerning such 
debtors is sought, that respondent has been named as depository of a 
sum of money to be delivered to the recipients of said form letter upon 
proper identification by furnishing all of the information requested. 

Par. 11. The said representations are false and misleading. In 
truth and in fact respondent is not engaged in any fiduciary or other 
capacity to receive money for the persons to whom the form letters 
are sent, and the only money sent them is a small amount which is 
included in the price charged respondent’s customers for the form 
letters. ~ 
- Par. 12. The use hereinabove set forth of the cards and form letters 
containing the false and misleading statements and representations 
have the tendency and capacity to mislead and deceive many persons 
to whom the cards and form letters were sent into the erroneous and 
mistaken belief that the statements and representations contained 
thereon and therein were true and by reason thereof to furnish the 
respondent and his customers information which they would not 
otherwise supply. 

Par. 13. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying appeal from initial decision of hearing examiner and 
decision of the Commission and order to file report of compliance, 
Docket 5853, March 27, 1952, follows: 

This matter came on to be heard by the Commission upon the re- 
spondent’s appeal from the initial decision of the hearing examiner 
herein and upon the briefs and oral argument of counsel in support 
of and in opposition to said appeal. 

Respondent contends in said appeal that the hearing examiner’s 
findings as to the facts and conclusion that the respondent has engaged 
in unfair and deceptive acts and practices in connection with the sale 
and use of certain post cards and form letters to obtain information 
from or concerning delinquent debtors, and his order against the con- 
tinuation of such acts and practices, are not substantiated by the evi- 
dence in the record; and that the hearing examiner erred in failing to 
make certain conclusions of law to the effect that the activities of the 
respondent challenged in the amended and supplemental complaint 
are not in interstate commerce, that the relief sought is an attempt 
by the Commission to regulate the use of the mails, that the activities 
of the respondent do not as a matter of law constitute any deception 
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or tendency to deceive, that the statements and representations made 
by the respondent are true, and that all of the acts and practices of 
the respondent are lawful, valid, and legitimate. 

The record herein shows that the respondent sells certain post cards 
and form letters which are used to obtain information from or con- 
cerning delinquent debtors. The post cards and form letters are 
shipped by the respondent from his place of business in Illinois to 
customers located in various other States of the United States. Such 
customers address such cards and letters and return them to the re- 
spondent, who then mails them. Respondent trades under the names 
of “Gen-O-Pak Company,” Manpower Classification Bureau,” and 
“American Deposit System.” One of the cards sold and distributed 
by respondent contains the representation that the respondent is 
holding a package for the person from whom or about whom infor- 
mation is requested. The package referred to on the card is made 
up by the respondent and contains pen points and advertising matter 
relating to pen points. One of the form letters sent out by the 
respondent, under the trade name of “Manpower Classification 
Bureau,” contains the representation that the respondent is operat- 
ing a labor classification bureau or other bureau for the purpose of 
obtaining information as to the manpower or employment situation 
or the availability of manpower in certain areas. Another form sent 
out by the respondent, under the trade name of American Deposit 
System, contains the representation that a sum of money has been 
deposited with the respondent for the person from whom or about 
whom information is requested. Respondent’s business, so far as 
recipients of the form letters are concerned, has nothing to do with 
manpower classification or employment surveys and no money has 
been deposited with the respondent for persons to whom the letters 
are sent. The only money sent by the respondent to such persons is 
3¢. The statements and representations contained in the post cards 
and form letters so sold and distributed by the respondent, as well 
as his use of the trade names “Manpower Classification Bureau” and 
“American Deposit System,” clearly have the capacity and tendency 
to mislead and deceive the recipients of such cards and letters. It 
is immaterial that the record does not contain evidence of actual 
deception. 

Respondent’s contentions that the Commission is without jurisdic- 
tion in this matter because the respondent is not engaged in interstate 
commerce and also because the relief sought is an attempt to regulate 
the use of the United States mails, which power, if it exists, is vested 
solely in the Postmaster General of the United States, are without 
merit. As stated hereinabove, respondent sells and ships the cards 
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and form letters to customers located in States other than the State 
of Illinois. After such cards and letters are addressed by such cus- 
tomers, they are returned to the respondent for mailing to the ad: 
dressees and information received by respondent is forwarded to his 
customers. These acts and practices clearly constitute commerce as 
“eommerce” is defined in the Federal Trade Commission Act. The 
Federal Trade Commission is vested with the duty and authority to 
prevent unfair and deceptive acts and practices in commerce. The 
fact that the respondent may have used the United States mails in 
connection with his engaging in the aforesaid unfair and deceptive 
acts and practices in commerce does not serve to divest the Commission 
of its authority and responsibility in this respect. 

The Commission is of the opinion that the findings as to the facts in 
the hearing examiner’s initial decision are supported by substantial, 
probative evidence in the record; that the conclusion contained therein 
is correct; and that the order is adequate and appropriate to provide 
proper relief from the respondent’s unlawful acts and practices. 

The Commission, therefore, being of the opinion that the respon- 
dent’s appeal is without merit and that the initial decision of the 
hearing examiner is appropriate in all respects to dispose of this 
proceeding: 

It is ordered, That the respondent’s appeal from the initial decision 
of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing 
examiner, a copy of which is attached, shall, on the 27th day of March, 
1952, become the decision of the Commission. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which he has complied with the order to cease and desist. | 

Said initial decision, thus adopted by the Commission as its deci- 
sion, follows: 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 23, 1951, issued and subse- 
quently served its amended complaint-in this proceeding upon respond- 
ent Lester Rothschild, individually and trading as Gen-O-Pak 
Company, charging him with the use of unfair and deceptive acts 
or practices in commerce in violation of the provisions of said Act. 
After the issuance of said amended complaint and the filing of 
respondent’s answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
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of said amended complaint were introduced before the above-named 
Trial Examiner theretofore duly designated by the Commission, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said Trial Examiner on the amended 
complaint, the answer thereto, testimony and other evidence, proposed 
findings as to the facts and conclusions presented by respective counsel, 
oral argument not having been requested; and said Trial Examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Lester Rothschild is an individual and 
for the past four years has traded and is now trading and has trans- 
acted business under the name “Gen-O-Pak Company,” with his 
office and principal place of business located at 1389 North Clark 
Street, Chicago 2, Illinois. As a part of his business and from the 
same address for the purpose of obtaining information for customers, 
he has also operated for the past two years under the trade name 
“American Deposit System” and for the past year under the trade 
name “Manpower Classification Bureau.” 

Par. 2. Respondent’s business consists of the sale of post cards and 
letters, coupled with a service in the use thereof to creditor-purchasers 
in obtaining information relative to their delinquent debtors, includ- 
ing the furnishing of penpoints and a small sum of money (38 cents), 
the entire cost of which being included in the price charged and 
received for the post cards and letters. Respondent formulates, prints 
or has printed two forms of double post cards, both of which he sells 
and ships in substantial quantities from Chicago, Illinois, to purchasers 
located in various States of the United States for use in locating 
delinquent debtors. One form designed to be sent to the delinquent 
debtor is as follows: 

Office of the Gen-O-Pak Co. 
139 North Clark Bldg. 
Chicago 2, Illinois. 

Dear Friend: 

We are holding a package which we will send to you, upon receipt of the at- 
tached postcard, with complete identification filled in. We will hold same at 
YOUR risk, subject to YOUR forwarding directions for 30 days and full and 
complete identification. There are NO charges whatsoever, and package will 
be sent to you all charges PREPAID. 


Yours very truly, 
TH GEN-O-PAK Co. 
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On the reply portion of this card, which is addressed to Gen-O-Pak 
Company, there is printed a form containing questions with respect 
to the debtor as follows: \ 


MAIL THIS CARD TO US AT ONCE 


THE GEN-O-PAK COMPANY 
CITY HALL SQUARE BLDG. 


CHICAGO 2, ILLINOIS 
Package Identification Checked 
Number Dept. Unidentified 
Charges No Charges 
Please send package (fully prepaid) to me. My correct address and 
identification is as follows. 
SEND THE ABOVE PACKAGE TO 
Print 
Correct 
SING CEN ate eee a eee ne ne ee ee 
Print 
fq| Correct 
a S Address ot: Se eee ee WE eee te See se et ee eee eee 
| &| Print 
DQ 
UR SS ae eee ee ee Se ae States 2 se re 
PARTY MUST BE IDENTIFIED 
For identification I refer you to my employer, my bank and friend. _ 
Banke! G2 j29 2 £20 See? Bari eas [if ee ee Se Dae ee eee 
Addressee. vis io lEL Fr ess as bah. City ete sat Soe 28s eee 
Fmiployer ac fa 233-5) Loe SE ee en ee eee es 
Address sick he 5). “tee Somers, ey aye City chee) eee ee ee eee 
ID Ye) OOS Ee Gas Bee ee See Check Nos, 2222- 8b 5s 
MUTION Clee ten ae ee Be te eee ee eee 
NGULCSS eo ee Meee Ses. eee ere City. San ny Se Seen eee 
ALL questions must be ANSWERED), or package will NOT be sent 
GENERAL DESCRIPTION OF MYSELF 
Color Hairse= === ee Color Eyes... ...-- se pliant 2s ase 
Height Sah ee eee Weight: 22st, Ree ee Ape ok . vas 
a If Married 
a Mate’s First Name 22.2355 Sees = = ee eee 
ea 
Ss a NO POSTAGE OR ADDRESSING NECESSARY 
< 
Zz, e Copyrighted 1948 by Gen-O-Pak Co. 


Another double post card form designed to be sent to persons other 
than the debtor is as follows: 
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The Gen-O-Pak Co. 
139 North Clark Bldg. 
Chicago 2, Illinois. 

Dear Friend: 

We have on hand a package which we wish to deliver to the party whose name 
and last known address appears in the left hand margin of the attached postcard, 
but we are unable to make delivery, since we do not know where he now resides. 

Will you be kind enough to give us the CORRECT address on the attached 
PREPAID reply card, to enable us to effect delivery? If, however, you do not 
know the correct address of this party, can you suggest SOMEONE who may be 
able to assist us? 

Thanking you in advance for any help you can give, and appreciating a prompt 
reply, we remain 

Cordially yours, 
THE GEN-O-PAK CoMPANY. 


The reply portion of this card, which is addressed to the Gen-O-Pak 
Company, contains questions with respect to the debtor as follows: 


PLEASE REPLY PROMPTLY 


IDENTIFICATION hpg keds Gir sys 
US DED UES 
Charges 


PLEASE PRINT ANSWERS 
CORRECT ADDRESS OF PARTY IS 


Gityt cee Se te Fe ee ES 
Staten we gh te ex Geerugey 


Bmp lOy Gite a2 ste Ames ewe ae eee se See ea eee eee es 

Ci ye ert eee eee States oo eee ee eee 

SNE Mea WBN ST i te A Gg a <A a SN RNS EA, hs Ps Be Ee 

NAME AND ADDRESS OF RELATIVE OR FRIEND 

INidmie kA) 39! i test tan GL erased Hise ai th. SESS S = 

Ad Gress -s22) eengemeted et cere rents a ersme 8 epics. $s¢re shee 

— @ OUR Se ee ee ee State2-=.5 e532) eee 
338 

God Iain (is) oe tees ae eS yee a ae ae Se a eee 

INGOTCSS sce eats me ie eee SI eee Sn SE ee ee ae ee 

CitVess =o aoe eee States =~ --. = eee 


IF YOU ARE UNABLE TO HELP US 
Whom Do You Suggest? 


THE GEN-O-PAK COMPANY 
CHICAGO 2, ILLINOIS 


INTC rs Se SN 
Address 2 925 S(O) ye et 


Copyrighted 1950 by Gen-O-Pak Co. 


Par. 3. Respondent’s customers address the cards purchased from 
respondent, as set forth in Paragraph Two, to their debtors or others 
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from whom information concerning their debtors is sought and cause 
them to be transported from their places of business located in various 
States of the United States to respondent in Chicago, Illinois. Re- 
spondent then deposits the individual cards in the United States mail. 
The return portion or about one-third of the cards mailed to each cus- 
tomer are filled out by the addressees and returned by mail to respond- 
ent who forwards them in commerce from his place of business in 
Chicago, Illinois, to the proper customer located in a State other than 
the State of Illinois whom he is able to identify by a serial number 
stamped on the cards prior to their sale and delivery to the customer. 
Respondent then sends to the debtor or to the person who supplies the 
information as aforesaid three pen points enclosed in a small envelope, 
together with advertising circulars of other products sold by him. 
The pen points have a monetary value of approximately 3 cents which 
was included in the purchase price of the cards. 

Par. 4. By the use of the cards described in Paragraph Two, re- 
spondent has falsely represented, and placed in the hands of his 
customers a means of falsely representing, directly or by implication, 
to customers’ debtors, and others from whom information concerning 
such debtors is sought, that such debtors are consignees of packages 
sent by firms other than respondent and in the hands of respondent in 
the usual course of his business; that the shipments or packages held 
for the persons to whom the cards were addressed have been prepaid by 
the consignor and that the packages are held by respondent only for 
forwarding purposes; that the packages are of substantial value and 
that delivery cannot be made because of lack of identification or 
address. 

Par. 5. The said representations set forth in Paragraph Two are 
false and misleading. Respondent’s business has, so far as the re- 
cipients of said cards are concerned, nothing to do with transportation 
or packages or their delivery to the proper consignees. The persons 
concerning whom information is sought are not consignees of packages 
sent by others and in the hands of respondent for delivery. The pack- 
ages to which the cards refer are those made up by respondent con- 
taining the pen points and advertising matter relating to pen points, 
collection agencies, etc., and respondent’s whole scheme is that of ob- 
taining information by subterfuge. Respondent’s only purpose in 
connection with the sale and distribution of the cards is to place in 
the hands of his customers the means of obtaining information by 
subterfuge, and the said cards have no substantial connection with 
the sale and distribution of other products sold by respondent. 

Par. 6. Respondent also sells and distributes in commerce, as de- 
scribed in Paragraph Two, form letters which are used by his cus- 
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tomers to secure information from debtors and others and which are 
designed to be sent by respondent’s customers to debtors and others 
from whom information is sought. Among such form letters is one 


designated. “Manpower Classification Bureau Type D Information 
Letter.” This letter is as follows: 


MANPOWER CLASSIFICATION BUREAU 
139 NORTH CLARK BLDG. 
CHICAGO 2, ILLINOIS 


CLASSIFICATION No. D ARBHA 6 ZONE 211-51 

You are requested to promptly fill out and return this Questionnaire, answer- 
ing each question where applicable, so that this Bureau can properly classify 
the kind of work you are best qualified to perform. 


uf 


2. 
3. 


If in Military Service give Military Serial Number _____-__________ and 
checkuhere: 2. 2235-2 and do not answer any other questions. 

If unable to work at all—check here________ 

If male check here ________ If female check here ________ 

Race— White ______ Negro ____-- Oriental Sel — Indian) 2aee== 


. Are you subject to Military Service? Yes ____- NOEs = Rejected __--- 


If previously in Military Service give old Military Serial Number 
WOKS = eee se Se ee ee 


. What kind of work are you best fitted for—check one: Industrial _______- 


Agricultural 2222-22 Selling aso. = Professionals = 2-2-= Unskilled 
laboreaasee a5 Skilled labor (State kind) _______- 

. By whom are you now employed? Employer -_------------------------ 
AUC ess es om ee Seer ee I El Gity Je. A vest eis LUE EAA Oak 
State'g 44 ce 112 tbe pee Depisj2e—bacetes ihe sa Social Security No. 
ree he, Spore Shep 3 Ly pe Of works be_oe- seni Clock; No: 22822253 5 

OR 
If not employed NOW name LAST employer 
Addressee Ast 22> Soc = Gity pysiee oe that States. sites Soe SS Ss 
UY SS OY th, als 3s estate ang Clock eNONE Pee mae oe Aype ot work25_--=.- 


. Are you willing and able to accept employment in some other part of the 


United States? 


NCB S iF SiN Noyes 2 £454 
. Approximate wages you are now or last received $.__----------- weekly. 
. Are you Married --_---- Sin gles eo Separated _-_---- Divorced _.--. 


Mate deceased:_______- 


10. If married, what kind of work does your mate perform? ~-__---.---------- 

11. If married, is your mate willing to accompany you to a new geographical 
location? Yes --_--- Nog? Atle 

12. Your approximate age -_----- Your mate’s name ------- AGOs22 2b = 

13. Is the above address correct? Yes —----- NGp sae 3% If not give correct 
AGUTCES NCTC wee). ae Se ee Citys eee = State. == - 

14, Do you own an automobile? Yes -------- NOMS ee If yes, what 
minke; ofS Mit ee Seapets Sa) sous Near e235) be bec License Num- 
Dera ee Signpheres = Aste ere eee 


PLEASE TYPE or PRINT ANSWERS AND RETURN IN THE 
PREPAID SELF ADDRESSED ENVELOPE ENCLOSED 
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This Bureau is not a part of any U. 8. Government Division . 


DO NOT WRITE IN THIS SPACE 


Copyrighted 1950 Man-Cla-Bur. 


This letter is accompanied by a business reply envelope addressed 
to the Manpower Classification Bureau, 139 North Clark Bldg., Chi- 
cago 2, Illinois, which is the respondent’s business address. 


Respondent also sells in commerce as described in Paragraph Two 
a form letter designated “The American Deposit System Type C 
Information Letter” which is as follows: 


(Double eagle coat of arms or crest) 
THE AMERICAN DEPOSIT SYSTEM 
139 NORTH CLARK STREET 
CHICAGO 2, ILLINOIS 


(Type 4@v) 


(Space for 
name and address) 
(Your File Number Here) 
Re: DISBURSEMENT NO. C Viol ee ee ‘BOOk2 Page 751 


If you are the party as addressed above, and you will fill in the answers to 
the information requested below, we will forward to you a small sum of money 
deposited with us, for you, for that purpose. ALL questions must be answered, 
So we can determine if you are the proper party. 


VOID 90 DAYS AFTER ABOVE DATE 


. Are you the party as addressed above? YES _____- NOLEY_ Hs 
la. If your answer to the above is NO, then what relation are you? _--__-____ 
If your answer was YES, you need not answer this question. 


2. Is the above address correct? YES ______ NO! as If your answer is 
NO; what is the correctvaddress?- ==. .- U2015__..2-.2 DE City. 912.322 
State: eee ee ee 

3. Are you SINGLE _______- MARRIB D208 20 3) DIVORCED ____--: 
SEPARATED ________ 

3a. If married, what is your mate’s complete name _____...___-.___-________- 

4, Are you employed NOW? YES ____-_- NQ- 23.2. 

5. If your answer to the above is YES, by whom are you employed? 
Namen. 22.2 ee AC OT OSS ns City Ses aes 
State Gi. isa Dept; -2.222-- 4 9u8 LOO) Cheek! NOY HUY JOUt wee 

5a. If your answer is NO, then answer by whom you were LAST employed. 
SE ee ae ee. Address. 2-2-9198 Lani City. 2=veses «Ieee 


State ses resi sce Dept; :s gsr essere ey Check No 
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6. If married, state by whom your mate is employed ___.____.__--____------- 
Citic tas tere te ty Sta teenie seererel a1: Dept, ei ose 
Check No._.--.----= 

6a. If single, do not answer this question. 

7. At what address did you LAST reside? ________________ City eres eee 
State wiie Vieni es 

8. Give names and addresses of two references who can identify you 
hg ertys Bee ay 88) ce wh Ne ey ee Oe Op ek a oe ob ee ee 
PA SES ESTE TST aa SIS FNS NRE 3 LORRI END ® CNR Ree Be 

9. My automobile license number is ____-_---____-___ or: I do not own an 
automobile. 


10. Where do you bank? or: I have no bank account. 
11. I hereby affirm that I am the above party. 


poh BEN ole ON 9 genes neh 9 teataecambomattlaet abi agree Hetil La! stir SN 2 


PLEASE TYPE OR PRINT INFORMATION AND RETURN IN THE 
PREPAID SELF ADDRESSED ENVELOPE HEREWITH ENCLOSED. 


Copyright 1950 Amer. Dep. Sys. 


This form also is accompanied by self-addressed envelopes ad- 
dressed to American Deposit System, 189 North Clark Street, Chi- 
cago 2, Illinois, which is the business address of respondent. 

Respondent’s purchasers or customers address the form letters to 
their debtors or others from whom information concerning debtors 
is sought and cause them to be delivered to respondent in Chicago, 
Illinois. Respondent then deposits the individually addressed form 
letters in the United States mails. Such of the forms as are filled out 
and mailed by the recipients and are received by respondent are sent 
by him to the proper customer whom he is able to identify by a serial 
number stamped on the forms prior to their sale and delivery to the 
customer. 

The recipients of the form letter headed American Deposit System 
who send in the information requested are then sent a sum of money 
consisting of 3 cents. 

Par. 7. By the use of the statements in the Manpower Classification 
Bureau form letters referred to in Paragraph Six and the name Man- 
power Classification Bureau, respondent has falsely represented and 
placed in the hands of his customers a means of falsely representing, 
directly or by implication, to customers’ debtors and others from whom 
information concerning such debtors is sought, that respondent is en- 
gaged in operating a labor classification bureau or other bureau for 
the purpose of obtaining information as to the manpower or employ- 
ment situation or the availability of manpower in certain areas and 
that the information desired is in connection with such manpower or 
employment situation. Respondent’s business has, so far as the re- 


1066 FEDERAL TRADE COMMISSION ‘DECISIONS 
» Order 48 F.T.6. | 


cipients of said form letters are concerned, nothing to do with man- 
power classification or employment surveys and respondent’s only pur- 
pose in connection with the sale and distribution and mailing of said 
form letters is to place in the hands of its customers the means of ob- 
taining information relating to delinquent debtors by subterfuge. 

By the use of the statements in the American Deposit System form 
letters referred to in Paragraph Six and the name American Deposit 
System, respondent has falsely represented and placed in the hands 
of his customers a means of falsely representing, directly or by impli- 
cation, to customers’ debtors and others from whom information con- 
cerning such debtors is sought, that respondent has been named as 
depository of a reasonably substantial sum of money to be delivered 
to the recipients of said form letter upon proper identification by 
furnishing all of the information requested. Respondent is not en- 
gaged in any fiduciary or other capacity to receive money for the 
persons to whom the form letters are sent, and the only money sent 
them is 3 cents which is included in the price charged respondent’s 
customers for the form letters. 

Par. 8. The use of the cards and form letters, containing the false 
and misleading statements and representations set forth in the pre- 
ceding paragraphs, has the tendency and capacity to mislead and 
deceive many persons to whom the cards and form letters were sent 
into the erroneous and mistaken belief that the statements and repre- 
sentations contained thereon and therein were true and by reason 
thereof to furnish the respondent and his customers information 
which they would not otherwise supply. 


CONCLUSION 


The acts and practices of the respondent as set forth in the findings 
of fact are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Lester Rothschild, individually and 
trading as Gen-O-Pak Company, or under any other name, and his 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale and 
distribution, or use in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of forms, letters, cards, or any other 
written or printed material for use in obtaining information concern- 
ing debtors or alleged debtors, do forthwith cease and: desist from: 
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(1) Using, or placing in the hands of others for use, any stationery 
in connection with the location of delinquent debtors or the collection 
of money due by a delinquent debtor, containing respondent’s name, or 
any trade name used by him, unless the words “Collection Service” 
appear immediately in connection or conjunction therewith in type 
of like or equal size. 

(2) Representing, or placing in the hands of others means of rep- 
resenting, directly or by implication, that money or other property 
is being held for persons concerning whom information is sought or 
that the information sought is for use in determining whether the 
person about whom information is requested may be the person for 
whom money or other property has been deposited, unless money or 
other property has in fact been so deposited and the amount of money 
or description or value of the property is accurately stated. 

(3) Using the words “Manpower Classification Bureau,” or any 
other words, which import or imply that respondent’s business is that 
of gathering and furnishing information relative to employment, or 
that respondent’s business is other than that of obtaining informa- 
tion concerning debtors or alleged debtors. 

(4) Using the name “American Deposit System” or any other 
name which imports or implies that respondent is a depository or is 
engaged in the business of receiving and holding money for persons 
from whom or about whom information is sought. 

(5) Using or placing in the hands of others for use forms, letters, 
cards, or any other printed or written material which represents, 
directiy or by implication, that respondent’s business is other than 
that of obtaining information for use in the collection of debts. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by aforesaid order and decision of the Commission ]. 
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In THE MatTrerR OF 


ZLOTNICK THE FURRIER, INC. ET AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5799. Complaint, July 17, 1950—Decision, Mar. 31, 1952 


Where a corporation and its three officers, engaged in the competitive retail sale 
and distribution of furs, fur coats, jackets and scarves and related fur 
products from their places of business in the District of Columbia, in adver- 
tising their said products in newspapers and other advertising media of 
general circulation, including radio— 

(a) Represented certain prices as the regular prices at which their fur products. 
were formerly sold, and that such products were of a grade and quality 
commensurate with such purported former prices; and 

(b) Represented that their advertised sales prices for such garments constituted 
sharp reductions from the regular prices, namely, cuts of from 43 to 56 per 
cent, and thereby provided great savings to purchasers; 

The facts being that their so-called former prices were entirely fictitious, and 
their purportedly reduced sales price for a particular garment was its regu- 
lar selling price; 

(c) Represented that the fur coats and fur articles depicted in their advertising 
material, through use of pictures of professional models wearing such gar- 
ments, were illustrations of identical fur garments which were to be found 
in their stores, and which were of the grade, type and quality therein rep- 
resented and offered for sale at the prices stated; 

The facts being that they used illustrations of furs and fur garments and of fur 
coats of styles and quality which they did not have in stock, and in instances 
also used depictions of more expensive garments than those offered at the 
prices specified ; 

(d) Falsely represented that they sold at lower prices than competitors, and 
that their prices were so low that other furriers and dealers even tried to 
purchase merchandise from them; 

(e) Falsely represented that every garment was backed by their reliable guar- 
antee of satisfaction ; 

The facts being that purchasers’ satisfaction was not guaranteed or assured’ 
in all cases due to their practice of issuing to purchasers a receipt reading 
“All sales final—no exchanges—no refunds” ; 

(f) Represented that a purchaser of their merchandise would obtain high quality, 
superb style and luxurious pelts; 

When in fact the garments they sold in many cases were made of old, damaged,. 
obsolete or otherwise less valuable furs; in other cases were of old or dis- 
continued styles; and under their practice of purchasing furs in job lots, 
their merchandise, in some instances, was composed of defective and in- 
ferior materials and workmanship and would not render satisfactory service 
as warranted in their advertising ; 

(g) Falsely represented that, in connection with the sale of any fur garment, 
they gave a liberal trade-in allowance on old fur garments; 

The facts being that under their practice of raising the price of the merchandise 
purchased to cover the particular trade-in allowance, the customer paid for 
his own trade-in allowance; 


A 
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(h) Represented that upon payment by the customer of one-third of the pur- 
chase price of a fur garment set aside under their lay-away plan, the eaarment 
would thereupon be delivered to him; 

When in fact, in many instances, they refused to make delivery until the mer- 
chandise had been paid for in full, or to open charge accounts, and failed 
to reveal at the time of sale of the garment that delivery would be dependent 
entirely upon results of investigation of the customer’s credit rating; and 

Where said corporation and individuals— 

(i) Engaged in the practice of marking garments with prices in excess of those 
at which they sold in regular course of business; 

Where said corporation and individuals, in pursuance of a manifest plan to 
eliminate purchasers’ knowledge respecting the identity of the garments 
sold or delivered— 

(j) Took from the customer at the time he made a payment upon merchandise 
purchased, his copy of the purchase contract agreement, and issued in 
exchange their payment receipt which did not describe the particular mer- 
chandise purchased and upon which they stamped the words “All sales 
final—no exchanges—no refunds”; and 

(k) Removed all identifying markings from merchandise before delivery; and 

Where said corporation and individuals, while making advertising representa- 
tions to their trade with respect to the guarantee of satisfaction afforded 
to customers under their code and method of doing business— 

(1) Failed to call to the attention of purchasers the legend ‘“‘All sales final—no 
exchanges—no refunds”, stamped on their receipt blanks as above noted, 
and which was in derogation of their aforesaid guarantee, and in instances 
coerced a purchasers to make another selection upon complaint being made; 

Where said corporation and individuals— 

(m) Engaged in the practice of failing to deliver the garment purchased to the 
purchaser, and of refusing to refund the payment made by him in situations 
where they failed so to do; and 

(n) Made a practice of selling the same garment to two or more purchasers ; 

With tendency and capacity to mislead and deceive the purchasing public into 
the erroneous belief that aforesaid representations were true, and with 
the effect of causing it, because of such erroneous belief to purchase sub- 
stantial quantities of their said products; and of placing also in the hands 
of their employees means to mislead and deceive members of the public in 
connection with the purchase of their fur products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


As respects the charge in the complaint that respondents engaged in deceptive 
and unfair acts and practices through failing to place price marks on their. 
merchandise in conformity with prices contemporaneously advertised there- 
for, and to supply on merchandise a price label quoting the actual price for 
which they sell it—matters which, as interpreted under the circumstances, 
would constitute legal bases for a mandatory requirement that they affix 
price marks to any merchandise offered by them—consideration was given to 
the fact that the order being entered requires respondents, among other 
things, to cease and desist ffom marking their merchandise with prices in 
excess of their actual prices, and it was concluded that, upon the basis of the 
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record, a provision for mandatory price labeling was not required to protect 
consumers from the deceptive acts and practices involved, or was not other- 
wise warranted in the public interest. i 

A further charge that respondents had falsely represented their-prices as low 
was also dismissed, since the record did not afford adequate basis for an 
informed conclusion that the prices charged by respondents for the mer- 
chandise concerned, were high. 


Before Mr. Henry P. Alden, hearing examiner. 
Mr. Charles 8S. Cox and Mr. L. J. Farnsworth for the Commission. 
Mr. William E.. Leahy and Mr. Ben Ivan Melnicof,, of Washington, 
D. C., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Zlotnick the Furrier, 
Inc., a corporation; Samuel D. Zlotnick, Sidney Zlotnick, and Mrs. 
Renee Z. Kraft, individually and as officers of Zlotnick the Furrier, 
Inc., a corporation, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent, Zlotnick the Furrier, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of the 
laws of the State of Maryland, with its office and principal place of 
business located at 1201 G Street, N. W., Washington, D. C., and 
having and operating branch stores respectively at 4439 Connecticut 
Avenue, Washington, D. C., and 721 11th Street, N. W., Washington, 
D. C. Individual respondent Samuel D. Zlotnick is President of 
Zlotnick the Furrier, Inc., a corporation, and has also traded and done 
business as an individual under the name of Zlotnick the Furrier. 
Individual respondents Sidney Zlotnick and Renee Z. Kraft are 
Treasurer and Secretary, respectively, of Zlotnick the Furrier, Inc., 
a corporation. All of said respondents have offices at 1201 G Street, 
N. W., Washington, D. C. 

The above-named individual respondents in their official capacities 
as officers of corporate respondent, now act and for more than three 
years last past have acted in conjunction with each other in formulat- 
ing, directing and controlling the business, acts, practices, and policies 
of corporate respondent, including the advertising claims made di- 
rectly and indirectly by said corporate respondent in connection with 
the sale of its products in commerce, and so acted in conjunction with 
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each other in the conduct of the acts, practices and policies of the firm 
heretofore operated as Zlotnick the Furrier. 

Par, 2. The individual respondents, for more than five years last 
past, and corporate respondent, subsequent to October 1947, have been 
engaged in the sale and distribution of furs, fur coats, fur jackets and 
scarfs, and related fur garments. Respondents cause and have caused 
the aforesaid products, when sold, to be transported from their afore- 
said places of business in the District of Columbia to purchasers thereof 
at their respective points of location in the various States of the United 
States, and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. Respondents, during the periods herein stated, in the course 
and conduct of their aforesaid business, and for the purpose of in- 
ducing the purchase of their said furs, fur coats, fur jackets and scarfs, 
and related products, have made many statements and representations 
concerning their said merchandise, regarding the quality and price 
thereof, the character of their said business, and the methods and 
plans employed by them in connection with the sale of their said furs 
and related products. The statements and representations so made by 
respondents have appeared in advertisements published in newspapers 
and in and by other advertising media of general circulation, including 
radio. 

Respondents, in the further conduct of their said business, have 
employed and placed in their said stores in Washington, D. C., numer- 
ous salesmen to represent them in offering for sale and selling to the 
public the products advertised and represented by them. Said sales- 
men are, and have been, and act, and have acted, and serve as, the 
agents and sales representatives of respondents in connection with the 
sale and offering for sale of their said products, and customers and 
prospective customers accept and deal with them, and have accepted 
and dealt with them, in such capacity. 

Typical of the said advertising representations of respondents, but 
not all inclusive, are the following: 

Pictured above: 

Mouton Dyed Lamb, $98. 
Shown in photo above: 

DYED CHINA MINK COAT, $398. 
Pictured above: 

Let-Out Dyed China Mink Coat, $698. 


Shown in photo above: 
NATURAL GREY KIDSKIN COAT, $198. 
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Pictured above: 
Natural Grey Kidskin Coat, $148. 

Shown in photo above: 
SILVER DYED MUSKRAT COAT, $248. 

Can you guess the prices of these * * * fur coats? 

* * * 

ILLUSTRATED HERE * * * fur coats No.8 for $198. 
8 Northern Silver blue dyed muskrat. 


Can 1. Mink-dyed Squirrel 2. Northern blue dyed 
You cape silver dyed muskrat 
Guess 

the prices Picture of 

of these Woman with Fur Picture of Woman With 
Six Coat on Fur Coat on 


fur coats? 


ZLOTNICK’S 


Final Reductions 
ILLUSTRATED HERE are some of the amazing fur coat values now being offered 
during Zlotnick’s Final Reductions. Tomorrow you can buy fur cape No. 1 (see 
Illustration) for only $148, fur coat No. 2 for $198, fur coat No. 3 for $198, fur 
coat No. 4 for $348. * * * 


3. Northern Silver blue 4, Sheared beaver 
dyed Muskrat 


Picture of Woman with Fur Picture of Woman with 


Coat on Fur Coat on 


xs ke KR 


AT RIGHT are 


illustrated Picture of Woman With Picture of Woman With 
two more amazing Fur Coat on Fur Jacket on 
values in 

Zlotnick’s 5. Black dyed Persian 6. Silver fox jacket 
Final Reductions. lamb 


Coat No. 5 is now priced 
at only $248, and jacket 
No. 6 is just $98! * * *,” 
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Can you guess the prices of 
these furs? 


Hyverybody’s 
aeieaus! Swirling 
flattery in 
handsome 
1 
Picture of Woman Oh Ben ite 
With Fur Coat On Whe wae 
? 
Shimmer- 
ing beauty 
in delicate- 
se here sie Picture of Woman With 
: iy Fur Jacket on 
What 
would you 
guess 
? 
Beautiful 
Blending, 
intricate 
Picture of Woman With arteree 
Fur Searfs On paernais 
rich, fu 
mink. 
Ttreosts: ai. 
? 


HERE ARE THE PRICES (from top to bottom) : 
$398, $98, $98. 
Unusual? They’re typical of the smashing values in this most unusual final 
clearance! * * * 
* * * offering you savings of from 43to56% * * *, 


* * Mouton-dyed Lamb Coats that were $169... are now just $69. And 
Listen to this . . . Northern-Back Mink-Dyed Muskrat Coats ... that wonder- 
ful silky, long-wearing fur ... that were $500 are only $247 this month! * * 

* * WHere’s a $400 Dyed. American Broadtail processed Lamb Coat 
* * * for $97. And... here’s a Natural Wolf Coat that was $500 for 
$147 . . . and a mink-dyed Muskrat Coat formerly $300 for $147. * * 

* * * 3 Natural Grey Kidskin Coats that were $248, now only $148. 

* * * Natural Skunk Coat formerly $300, now * * just $97... Dyed 
Pony Coats that were $225, now only $97... and Black-Dyed Persian Lamb 


Coats, formerly $700, now only $297! * * * 


* * * Dyed Kidskin Coats that WERE $225, now only $97... Silver 
Mutation Dyed Muskrat Coats that WERE $500, now only $197... and Nat- 
ural Squirrel Coats, formerly $600, now just $297 ... 

* * Mouton-Dyed Lamb Coats that were $190, now only $77... Natural 
Grey Kidskin Coats that were $450, now just $197 . . . and Silver Fox Coats, 
formerly $600, now only $247! * * and, remember, you can buy on budget 
terms or on a Zlotnick charge account, “ = 9* 
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* * Naturally, the prices at Washington’s largest furrier will be far lower 
than any other furrier . .. because Mr. Zlotnick buys his furs in such tre- 
mendous quantities. But the sensational fur buys that are yours NOW in 
Zlotnick’s Greatest August Fur Sale Can’tlast muchlonger. * * * 

* * * How can he sell furs like these, at his amazing low ANNIVERSARY 
SALE PRICES? * * * Ag Washington’s largest furrier, Zlotnick has the 
buying-power to get the finer furs at lower prices, and always he sells them to 
you for much less. * * * 

None will be sold to other furriers or other dealers. * * * 

* * * Every fur guaranteed by Zlotnick’s Code of Protection ! 

* * * Ziotnick’s Code of Protection is your GUARANTEE OF SATISFAC- 
SION! =o * 

Remember that ALL FOUR FEATURES OF FINE FURS ARE YOURS when 
you buy during the ANNIVERSARY SALE at Zlotnick the Furrier’s three stores. 
You get .. . ONE! LOW PRICE! TWO! HIGH QUALITY ! THREH! SUPERB 
STYLE! FOUR! LUXURIOUS PELTS! * * * 

Lovely Sheared Beaver Coats selling formerly for $898 now reduced to $497. 

1 sheared Beaver coat, former price $1400—Now $593. 

1 Ranch Mink Coat, former price $3000, now $1495. 

1 Ranch Mink Coat, former price $3995, now $1995. 

A liberal trade-in allowance on your old fur coat. 

Zlotnick the Furrier invites you to buy on the budget plan, the lay-away 
plan or charge it. 

Gorgeous Silver-blue dyed muskrat coats that were $348. Now for only $198. 

You can luxuriate in a gloriously-fashioned Zlotnick fur coat and pay less 
than you ever dreamed possible. 

Zlotnick the Furrier * * * gives you a choice from A to Z in quality pelts. 

House-cleaning time when every rich, luxurious, fur coat, fur jacket, fur scarf 
takes a terrific cut in price. 

You can own a beautifully matched, richly blended fur coat and still stay 
within your budget. 

Beauty, warmth, durability and economy. * * * MHyery luxurious coat 
must go—and every one is a bargain. 

Smart women * * * want four things—high quality—respected label— 
luxury pelts—and lowest possible price ! 

Yes—every gorgeous fur coat—every stunning fur jacket—the handsome fur 
searfs—* * * they’re sensationally reduced. 


Respondents, further in connection with the sale inducements of- 
fered by them to customers and prospective customers represent and 
have represented that upon the payment of one-third of the purchase 
price of a coat that has been sold and set aside under their lay-away 
plan, the coat will thereupon be delivered into the possession of the 
customer. 

Par. 4. By and through means of the foregoing representations, 
respondents represent and have represented that the furs and fur 
products sold by them, are of the highest quality, of superb workman- 
ship, the latest style and cut, and beautifully matched and blended; 

That the prices advertised by respondents as those at which their 
fur coats and fur products were formerly sold were and are the reg- 
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ular prices at which respondents sell and have sold such garments 
and that such fur coats and products are of a grade and quality worth 
such former price as advertised, and entitled to be sold at such prices 
in the competitive fur market ; 

That the advertised sales prices of such high quality fur products 
represent sharp reductions in the regular price thereof, and con- 
stitute distinct cuts in prices, 43 to 56% to a purchaser under respond- 
ents’ regular prices, thereby providing great savings to those pur- 
chasing products from respondents; 

That the fur coats and fur garments represented and illustrated in 
respondents’ advertising material by the use of pictures of profes- 
sional models wearing such garments are bona fide illustrations of 
identical fur garments which are to be actually found in respondents’ 
store of the grade, type and quality represented and offered for sale 
at the prices stated ; 

That respondents sell at lower prices than competitors ask for like 
grade and quality; 

That respondents’ prices are so low that other furriers and dealers 
even try to purchase said merchandise from respondents; 

That every garment is backed by respondents’ reliable guarantee of 
satisfaction ; 

That a purchaser of respondents’ merchandise will obtain low price, 
high quality, superb style and luxurious pelts; 

That in connection with the sale of any fur garment, respondents 
will and do give a liberal trade-in allowance on old fur coats or gar- 
ments, and that upon the payment by the customer of one-third of 
the purchase price of a fur garment that has been laid-away for the 
customer, said fur garment will be thereupon delivered to the customer. 

Par. 5. The aforesaid representations made by respondents are 
false, misleading and deceptive. In truth and in fact, respondents 
have used in their said advertising pictures or illustrations depicting 
furs and fur garments which are not pictures or illustrations of furs 
existing or actually to be found in their said stores, and in instances 
respondents have further used pictures or illustrations of fur coats 
of styles and quality which they did not and do not have in stock 
nor available for sale. Respondents use picturizations of other and 
more expensive fur garments than those actually being offered at 
prices specified. Respondents’ so-called former prices are not real 
prices, but are entirely fictitious, and the so-called “reduced” sale 
price listed by respondents for a particular fur garment is actually 
on approximately the regular selling price for said garment. A pur- 
chaser of respondents’ said merchandise does not make a saving of 
from 43 to 56% or any other sum approximating such stated per- 
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centage savings. Respondents’ advertised prices are not actually 
lower than those of other furriers in Washington for the same qual- 
ity of merchandise. The prices charged by respondents for their 
merchandise would not induce their competitors to purchase or at- 
tempt to purchase said merchandise. Respondents do not give the 
purchaser of their said merchandise a written guarantee of satis- 
faction, but on the contrary issue the customers a receipt which reads: 


All Sales final—no exchanges—no refunds. 


A purchaser of respondents’ said fur products does not receive the 
four features specified, to wit: low price, high quality, superb style 
and luxurious pelts, but, on the contrary, in many cases said garments 
offered for sale and sold by respondents are made of old, damaged, 
obsolete, or otherwise less valuable furs, and in some cases of old or 
discontinued styles, which facts are not in any instance revealed to 
prospective purchasers. Respondents, as occasion presents, purchase 
furs in job lots and in some instances, their said merchandise is com- 
posed of defective and inferior materials and workmanship and will 
not render satisfactory service as warranted. 

Notwithstanding respondents’ representation and assurance to cus- 
tomers that a fur garment sold by them will be delivered upon the 
payment of one-third of the purchase price, respondents, in many 
instances, have refused to deliver merchandise to purchasers until the 
merchandise is paid for in full, and have refused to open charge 
accounts or to make delivery under their advertised lay-away plan 
upon payment by the customer of one-third of the purchase price of 
said merchandise. Respondents have repeatedly represented in such 
connection that they will deliver a fur garment upon payment of one- 
third of the purchase price, without revealing at the time of the sale of 
the garment that delivery, whenever made, will be dependent entirely 
upon investigational facts to be later ascertained regarding the credit 
rating of the customer and is not determined or governed by the 
payment of one-third of the purchase price. 

Respondents do not make or give “liberal” trade-in allowances on 
old furs to the purchaser of new ones, since the price of the merchan- 
dise purchased in trade-in transactions is raised to cover and take care 
of the particular trade-in allowance given. In such a manner and by 
such means the customer is charged and pays for his own trade-in 
allowance. 

Par. 6. In addition to the foregoing, the respondents are also en- 


gaged in false and misleading and unfair acts and practices as 
follows: 
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(1) Placing tags on merchandise of prices which are far in excess 
of those for which respondents will, do, or expect to sell, said mer- 
chandise, and failing to place thereon a price label quoting the actual 
price for which respondents actually sell said merchandise ; 

(2) Failing to place price tags on said merchandise on sale in con- 
formity with the advertised price; 

(3) Using a payment receipt blank form on which they stamp the 
words “All sales final—no exchanges—no refunds.” which does not 
describe the particular commodity of merchandise purchased ; 

(4) Failing to call to the attention of purchasers the legend “All 
sales final—no exchanges—no refunds.” appearing on said payment 
receipt blank given to a purchaser when payment thereon is made; 

(5) Taking from the customer the customer’s copy of the purchase 
contract agreement at the time of making a payment thereon and 
issuing in exchange therefor a receipt for the payment which does 
not describe the particular merchandise purchased ; 

(6) Coercing a purchaser into making another selection of mer- 
chandise when a complaint is made by the customer concerning the 
merchandise received, by referring to and enforcing the policy “All 
sales final—no exchanges—no refunds.” ; 

(7) Removing all identifying markings from merchandise before 
the same is delivered to a purchaser, so as to eliminate a purchaser’s 
knowledge as to the exact garment that is being delivered; 

(8) Selling the same garment to two or more purchasers} 

(9) Failing to deliver the garment purchased to a purchaser; 

(10) Refusing to make refund of the payment made by a purchaser 
where respondents fail to deliver to the purchaser the garment pur- 
chased ; 

(11) Refusing to deliver the merchandise to a purchaser unless the 
same is paid for in full, irrespective of promises at the time of the 
purchase that credit would be extended to the purchaser and the mer- 
chandise delivered upon payment of one-third thereon. 

Par. 7. Respondents, in the conduct of said business, as aforesaid, 
have been and are in substantial competition, in commerce, with other 
corporations, individuals, partnerships and others engaged in the sale 
of the same kinds of merchandise as that sold by respondents. Among 
such competitors are many who do not make any misrepresentations 
concerning their practices, the prices charged for their merchandise or 
otherwise. 

Par. 8. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations as aforesaid and the un- 
fair and deceptive acts and practices above set forth, has had, and now 
has, a tendency and capacity to mislead and deceive the purchasing 
public into the erroneous and mistaken belief that such representa- 
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tions are true and has caused and causes the purchasing public, be- 
cause of such erroneous and mistaken belief, so engendered, to 
purchase substantial quantities of respondents’ said merchandise. 
By such acts and practices, respondents have also placed in the hands 
of their employees and agents means and instrumentalities designed 
to enable, and capable of enabling said employees and agents to mis- 
lead and deceive members of the public in connection with the pur- 
chase of respondents’ furs, fur coats and other fur garments. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 17, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said Act. After the issuance of said complaint and the filing of re- 
spondents’ joint answer, pursuant to leave to withdraw such original 
answer and to file a substitute answer dated September 20, 1950, as 
granted by the hearing examiner of the Commission duly designated 
in the complaint to act in this proceeding, respondents’ substitute 
answer was filed, in which answer the respondents admitted all the 
material allegations of the fact set forth in the complaint and waived 
all intervening procedure and further hearing as to the facts. On 
January 3, 1951, the hearing examiner filed his initial decision. 

Thereafter, within the time permitted by the Rules of Practice of 
the Commission, counsel supporting the complaint and respondents 
filed notice of their intention to appeal from the initial decision of 
the hearing examiner, said appeals subsequently were filed herein, and 
the proceeding regularly came on for final consideration by the Com- 
mission upon the complaint, the substitute answer, the initial decision 
of the hearing examiner, the appeals therefrom, briefs filed in support 
of and in opposition to said appeals, and oral argument; and the Com- 
mission, having duly considered the record and having ruled upon 
said appeals and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes the follow- 
ing findings as to the facts, conclusions drawn therefrom, and order, 
the same to be in lieu of the initial decision of the hearing examiner: 
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Paracrapy 1. Respondent, Zlotnick The Furrier, Inc., is a Mary- 
land corporation with its office and principal place of business located 
at 1201 G Street, N. W., Washington, D. C. It also operates branch 
stores in Washington, D. C., located at 4439 Connecticut Avenue and 
at 721 11th Street, N. W. 

Respondent Samuel D. Zlotnick is president of Zlotnick The Fur- 
rier, Inc., a corporation, and has also traded and done business as an 
individual under the name of Zlotnick The Furrier. Respondents 
Sidney Zlotnick and Mrs. Renee Z. Kraft are treasurer and secretary, 
respectively, of respondent Zlotnick The Furrier, Inc., and all of the 
respondent individuals have offices at the foregoing address. The re- 
spondent individuals, in their individual capacities as officers of the 
respondent corporation, now act and for more than three years last 
past have acted in conjunction with each other in formulating, direct- 
ing and controlling the business, acts, practices and policies of cor- 
porate respondent, including the advertising claims made directly 
and indirectly by said corporate respondent, and so acted in the 
conduct of the business of the firm formerly operated under the name 
of Zlotnick The Furrier. 

Par. 2. The respondent individuals for more than five years last 
past and the respondent corporation subsequent to 1947 have been 
engaged in the sale and distribution of furs, fur coats, fur jackets and 
scarfs and related fur products. Respondents cause and have caused 
their products, when sold, as aforesaid, to be transported from their 
places of business in the District of Columbia to purchasers thereof 
at their respective points of location in the District of Columbia and 
in the various States of the United States. Respondents maintain, 
and during all times mentioned herein have maintained, a course of 
trade in their products in commerce among the various States of the 
United States and in the District of Columbia. 

Par. 8. Respondents, during the periods herein stated, in the course 
and conduct of their business and for the purpose of inducing the 
purchase of their aforesaid fur products, have made many statements 
and representations concerning such merchandise, the nature of their 
business and the methods and policies employed by them in connection 
with the sale of their fur garments. These statements and representa- 
tions have appeared in advertisements published in newspapers and 
in other advertising media of general circulation, including radio. 
Respondents, in the further conduct of their business, have employed 
and placed in their stores numerous salesmen to represent them in 
offering for sale and selling to the public the products advertised by 
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them. These salesmen are, and have acted as, the agents and sales 
representatives of respondents in connection with the sale and offering 
for sale of their merchandise, and customers and prospective customers 
accept and deal, and have accepted and dealt, with them in such 
capacity. Typical of the advertising statements and representations 
made by respondents as stated above, but not all inclusive, are the 
following: 
Pictured above: 
Mouton Dyed Lamb, $98. 
Shown in photo above: 
DYED CHINA MINK COAT, $398. 
Pictured above: 
Let-Out Dyed China Mink Coat, $698. 
Shown in photo above: 
NATURAL GREY KIDSKIN COAT, $198. 
Pictured above: 
Natural Grey Kidskin Coat, $148. 
Shown in photo above: 
SILVER DYED MUSKRAT COAT, $248. 
Can you guess the prices of these * * * fur coats? * * * 


Can 1. Mink-dyed Squirrel 2. Northern blue dyed 
You cape silver dyed muskrat 
Guess 
the prices 7 
Picture of Picture of Woman 
of these : 
Six Woman with Fur with Fur Coat on 
Coat on 
fur coats? 


ZLOTNICK’S 


Final Reductions 
ILLUSTRATED HERE are some of the amazing fur coat values now being of- 
fered during Zlotnick’s Final Reductions. Tomorrow you can buy fur cape No. 
1 (see Illustration) for only $148, fur coat No. 2 for $198, fur coat No. 3 for 
$198, fur coat No. 4 for $348. * * #* 


8. Northern Silver blue dyed Muskrat 4. Sheared beaver 


Picture of Woman with Fur Picture of Woman with 
Coat on Fur Coat on 

% * * * * * * 
AT RIGHT are 5. Black dyed Persian 6. Silver fox jacket 
illustrated lamb 
two more amazing : 
ea Picture of Woman 

n ; 

Nr Picture of Woman with Fur 

Zlotnick’s ; 
with Fur Jacket on 


Final Reductions. Gomtaca, 


Coat No. 5 is now priced 
at only $248, and jacket 
No. 6is just $98! * * *, 
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* * * Mouton-dyed Lamb Coats that were $169... are now just $69. 
And Listen to this ... Northern-Back Mink-dyed Muskrat Coats ... that 
wonderful silky, long-wearing fur... that were $500 are only $247 this 
months ss oF 

* * *, Here’s a $400 Dyed American Broadtail processed Lamb Coat 
* * * for $97. And... here’s a Natural Wolf Coat that was $500 for 
$147 . . . anda mink-dyed Muskrat Coat formerly $300 for $147. * * * 

* * * 3 Natural Grey Kidskin Coats that were $248, now only $148. 

* * * Natural Skunk Coat formerly $300, now * * * just $97... 
Dyed Pony Coats that were $225, now only $97 ... and Black-Dyed Persian 
Lamb Coats, formerly $700, now only $297! * * #* 

*« * * Dyed Kidskin Coats that WERE $225, now only $97... Silver 
Mutation Dyed Muskrat Coats that WHRE $500, now only $197 . . . and Natural 
Squirrel Coats, formerly $600, now just $297... 

* * * Mouton-Dyed Lamb Coats that were $190, now only $77 . . . Natural 
Grey Kidskin Coats that were $450, now just $197... and Silver Fox Coats, 
formerly $600, now only $247! * * * and, remember, you can buy on budget 
terms or on a Zlotnick charge account. * * * 

Lovely Sheared Beaver Coats selling formerly for $898 now reduced to $497. 

1 sheared Beaver coat, former price $1400—Now $593. 

1 Ranch Mink Coat, former price $3000, now $1495. 

1 Ranch Mink Coat, former price, $3995, now $1995. 

Gorgeous Silver-blue dyed muskrat coats that were $348. Now for only $198. 

House-cleaning time when every rich, luxurious, fur coat, fur jacket, fur scarf 
takes a terrific cut in price. 

* * * offering you savings of from 43 to56% * * *, 

* * * Naturally, the prices at Washington’s largest furrier will be far 
lower than any other furrier . . . because Mr. Zlotnick buys his furs in such 
tremendous quantities. But the sensational fur buys that are yours NOW in 
Zlotnick’s Greatest August Fur Sale Can’t last muchlonger. * * * 

* * * How can he sell furs like these, at his amazing low ANNIVERSARY 
SALE PRICES? * * * Ag Washington’s largest furrier, Zlotnick has the 
buying-power to get the finer furs at lower prices, and always he sells them to 
you for much less. * * * 

None will be sold to other furriers or other dealers. * * * 

* * * Hvery fur guaranteed by Zlotnick’s Code of Protection! 

* * * Zlotnick’s Code of Protection is your GUARANTHE OF SATISFAC- 
PEON ES Spree 

Remember that ALL FOUR FEATURES OF FINE FURS ARE YOURS when 
you buy during the ANNIVERSARY SALE at Zlotnick the Furrier’s three 
stores. You get...ONE! LOW PRICE! TWO! HIGH QUALITY! 
THREE! SUPERB STYLE! FOUR! LUXURIOUS PELTS!* * * 

A liberal trade-in allowance on your old fur coat. 


Respondents, further in connection with the sale inducements of- 
fered by them to customers and prospective customers, represent and 
have stated that, upon the payment of one-third of the purchase price 
of a coat that has been sold and set aside under their lay-away plan, 
the coat will thereupon be delivered into the possession of the 
customer. 
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Par. 4. Through and by means of the foregoing statements and rep- 
resentations, respondents have represented as follows: 

That the prices advertised by them as those at which their fur 
products were formerly sold, were and are the regular prices at which 
respondents sell and have sold such garments and that such garments 
are of a grade and quality commensurate with such purported former 
prices; that their advertised sales prices for such garments represent 
sharp reductions from the regular prices thereof and that such ad- 
vertised prices constitute distinct cuts in prices, namely, 43% to 56% ~ 
under respondents’ regular prices, thereby providing great savings 
to those purchasing garments from respondents; 

That the fur coats and fur articles depicted and illustrated in re- 
spondents’ advertised material, through use of pictures of profes- 
sional models wearing such garments, are bona fide illustrations of 
identical fur garments which are to be actually found in respondents’ 
stores and which are of the grade, type and quality therein repre- 
sented and offered for sale at the prices stated ; 

That respondents sell at lower prices than competitors ask for mer- 
chandise of like grade and quality; and that respondents’ prices are 
so low that other furriers and dealers even try to purchase said mer- 
chandise from respondents; 

That every garment is backed by respondents’ reliable guarantee | 
of satisfaction ; | 

That a purchaser of respondents’ merchandise will obtain high | 


quality, superb style and luxurious pelts; 

That in connection with the sale of any fur garment, respondents 
will and do give a liberal trade-in allowanace on old fur garments, 
and that upon payment by the customer of one-third of the purchase 
price of a fur garment which has been laid away for the customer 
such garment will be thereupon delivered to the customer. 

Par. 5. The aforesaid representations as made by respondents are 
false, misleading and deceptive. In truth and in fact respondents’ 
so-called former prices have not been real or actual prices but have 
been entirely fictitious and the purportedly reduced sales price listed 
as aforesaid by respondents for a particular fur garment has been 
actually or approximately the regular selling price for such garment. 
A purchaser of respondents’ said merchandise manifestly has not made 
w saving of from 43% to 56% or of any other sum approximating such 
stated percentage savings. The Commission, therefore, concludes 
that the sales prices listed by respondents in the sales promotions re- 
ferred to above have not represented reductions from their customary 
or regular prices and that significant savings therefrom have not been 
afforded to those purchasing products from respondents at such prices. 
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Although certain of the pictures contained in respondents’ adver- 
tising have purported to be bona fide illustrations of identical fur 
garments which are to be found in respondents’ stores and which are 
of the grade, type and quality therein represented, and offered at the 
prices designated, respondents in such advertising, however, have 
used pictures or illustrations depicting or otherwise identifying furs 
and fur garments which are not pictures or illustrations of furs exist- 
ing or furs actually to be found in their stores, and in instances re- 
spondents have used pictures or illustrations of fur coats of styles and 
quality which they did not have in stock or available for sale. In in- 
stances also, respondents have used picturizations of other and more: 
expensive fur garments than those actually being offered at the prices 
specified in their advertising. 

Respondents’ advertised prices are not actually lower than those of 
other furriers in Washington, D. C. for the same quality of merchan- 
dise and the prices charged by respondents for their merchandise 
would not induce their competitors to purchase or attempt to purchase 
such merchandise. 

To purchasers of their merchandise, respondents issue a receipt 
which reads “Al sales final—no exchanges—no refunds” and, in such 
circumstances, respondents’ garments, when sold, have not been backed 
by a guarantee of purchasers’ satisfaction. Purchasers’ satisfaction 
with respondents’ garments, therefore, has not been guaranteed or as- 
sured in all cases. In instances, furthermore, purchasers of respond- 
ents’ aforesaid fur products have not received garments of high qual- 
ity, superb style or containing luxurious pelts. On the contrary, the 
garments offered for sale and sold by respondents in many cases have 
been made of old, damaged, obsolete or otherwise less valuable furs, 
and in other cases have comprised old or discontinued styles, which 
facts have not been revealed in any instance to prospective purchasers. 
Respondents, as occasion presents, purchase furs in job lots and in 
some instances their aforesaid merchandise has been composed of de- 
fective and inferior materials and workmanship and will not render 
satisfactory service as warranted in their advertising. 

Respondents do not make or give “liberal” allowances on old or 
previously used fur garments to purchasers of new garments inas- 
much as the price of the merchandise purchased in trade-in transac- 
tions is raised to cover and take care of the particular trade-in allow- 
ance given. In these circumstances, the customer is charged and pays 
for his own trade-in allowance. 

Notwithstanding respondents’ representations and assurances to: 
customers that a fur coat sold and set aside under their lay-away plan 
will be delivered to the purchaser upon payment completed of one- 
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third of the purchase price, in many instances respondents have re- 
fused to deliver merchandise to purchaser until such merchandise is 
paid for in full and have refused to open charge accounts or to make 
delivery under their advertised lay-away plan upon payment by the 
purchaser of one-third of the purchase price of the garment. Re- 
spondents repeatedly have represented in such connection that they 
will deliver a fur garment upon payment of one-third of the purchase 
price, without revealing at the time of sale of the garment that deliv- 
ery, whenever made, will be dependent entirely upon investigational 
facts to be later ascertained regarding the credit rating of the customer 
and is not determined or governed by the payment of one-third of the 
purchase price. 

Par. 6. (a) In addition to the foregoing, respondents, in connection 
with the offering for sale of their garments, have engaged in an unfair 
and deceptive practice by placing tags on their merchandise setting 
forth as the prices thereof prices which have been far in excess of 
those for which respondents will, do, or expect to sell their merchan- 
dise. In the opinion of the Commission, the practice of marking gar- 
ments with prices in excess of those at which respondents will and do 
sell such merchandise, or expect to sell it, in regular course of business, 
as here engaged in, has the tendency and capacity to mislead the 
purchasing public with respect to the value of respondents’ 
merchandise. 

(b) Other acts and practices which have been engaged in by re- 
spondents in the conduct of their business relate to use by them of a 
payment receipt blank on which they stamp the words “All sales final— 
no exchanges—no refunds,” which form does not describe the particu- 
lar commodity of merchandise purchased, and to respondents taking 
from the customer the customers’ copy of the purchase contract agree- 
ment at the time of making a payment thereon and issuing in exchange 
therefor a receipt for the payment which does not describe the par- 
ticular merchandise purchased. Another act and practice closely re- 
lated thereto is respondents’ practice of removing all identifying 
markings from merchandise before it is delivered to a purchaser so 
as to eliminate a purchaser’s knowledge as to the exact garment that is 
being delivered. These matters manifestly constitute a plan or pro- 
gram on the part of respondents, the object of which is to eliminate 
and suppress purchasers’ knowledge, including documentary data and 
information, respecting the identity of the garments being sold or 
delivered in transactions consummated through the various other sales 
methods and practices which the record shows have been used by 
respondents. The Commission accordingly has concluded that re- 


spondents’ use of these acts, practices and methods has constituted 
unlawful conduct. 


ZLOTNICK THE FURRIER, INC. ET. AL. 1085 
1068 . ot Findings 


(c) Another of respondents’ business practices pertains to their 
failure to call to the attention of purchasers the legend “ATI sales 
final—no exchanges—no refunds” which is stamped and appears as 
aforesaid on the receipt blanks given by respondents or their repre- 
sentatives to purchasers when payment on merchandise is made. 
During the periods when the practice here under consideration has 
been engaged in, respondents simultaneously have made advertising 
representations to their trade with respect to the guarantee of pur- 
chasers’ satisfaction afforded to customers under respondents’ code 
and method of doing business. The legend appearing on these business 
forms, therefore, has been in derogation of these representations, 
Pertinent hereto also is respondents’ practice of coercing a purchaser, 
in instances, into making another selection of merchanise upon 
complaint being made concerning the merchandise received. In the 
circumstances here, the Commission if of the opinion that these acts, 
practices and methods of respondents constitute deceptive and unfair 
acts and practices and methods. 

(d) Respondents, in the course and conduct of their business, addi- 
tionally have engaged in the practices of failing to deliver the garment 
purchased to the purchaser and of refusing to make refund of the | 
payment made by the purchaser in situations where respondents fail 
to deliver to the purchaser the garment purchased. Another practice 
used by respondents has been the selling of the same garment to two or 
more purchasers. The Commission is of the view that these acts and 
practices, singly and in the aggregate, as here engaged in by respond- 
ents in dealing with members of the purchasing public who have 
complied with the terms and conditions of the sales agreements, 
constitute unfair and deceptive acts and practices. 

(e) Respondents have also engaged in unfair and deceptive acts 
and practices in those situations wherein they refuse to deliver mer- 
chandise to a purchaser unless the same is paid for in full irrespective 
of promises made by respondents at the time of purchase that credit 
would be extended to the purchaser and the merchandise delivered 
upon payment of one-third thereon. The essential unfairness of this 
practice, both to respondents’ competitors and the consuming public, 
is obvious. 

Par. 7. Respondents, in the conduct of said business, as aforesaid, 
have been and are in substantial competition, in commerce, with other 
corporations, individuals, partnerships and others engaged in the 
sale of the same kinds of merchandise as that sold by respondents. 
Among such competitors are many who do not make any misrepre- 
sentations concerning their practices, their prices, or otherwise. 
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Pax. 8. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations as aforesaid and the 
unfair and deceptive acts and practices above set forth, has had a- 
tendency and capacity to mislead and deceive the purchasing public 
into the erroneous and mistaken belief that such representations are 
true and has caused the purchasing public, because of such erroneous 
and mistaken belief, so engendered, to purchase substantial quantities 
of respondents’ said merchandise. By such acts and practices, re- 
spondents have also placed in the hands of their employees and agents 
means and instrumentalities designed to enable, and capable of en- 
abling said employees and agents to mislead and deceive members of 
the public in connection with the purchase of respondents’ furs, fur 
coats and other fur garments. . 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury ox the public and constitute unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Other charges of the complaint allege that respondents also have 
engaged in deceptive and unfair acts and practices through failing to 
place price marks on their merchandise in conformity with prices con- 
temporaneously advertised therefor and through failing to display on 
merchandise a price label quoting the actual price for which respond- 
ents actually sell their merchandise. The language contained in: these 
allegations has been interpreted to constitute charges that, in the cir- 
cumstances here presented, failure by respondents to attach any price 
marking to garments on display represents unlawful conduct and it 
follows that, if sustained by the record in this proceeding, such mat- 
ters would constitute legal bases for a mandatory requirement that 
respondents affix price marks to any merchandise being offered for sale 
by them. Pertinent hereto, however, is the fact that, responsive to 
other findings of violation of law recited in the decision of the Com- 
mission, the order being entered here requires respondents, among 
other things, to cease and desist from marking their merchandise with 
prices which are in excess of their actual or bona fide prices. 

Upon the basis of the record in this proceeding, it is not to be con- 
cluded that a provision for mandatory price labeling is required in 
order to protect consumers from the deceptive acts and practices found 
heretofore to have been engaged in by respondents or is otherwise war- 
ranted in the public interest. These charges of the complaint, ac- 
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cordingly, are being dismissed. The same provision is being made 
with respect to the charge that respondents have falsely represented 
their prices to be low prices inasmuch as the record does not afford 
adequate basis for an informed conclusion that the prices charged by 
respondents for merchandise in the categories to which this charge 
of the complaint relates were high prices. 


ORDER 


It is ordered, 'That the respondent, Zlotnick The Furrier, Inc., a 
corporation, and its officers, representatives, agents, and employees, 
and respondents, Samuel D. Zlotnick, Sidney Zlotnick, and Mrs. Renee 
Z. Kraft, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of fur products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

(1) Representing, directly or by implication, that the customary or 
regular price of respondents’ merchandise is any amount in excess of 
the price at which such merchandise is being offered for sale or has 
been sold by respondents in recent regular course of business, or other- 
wise misrepresenting the customary or regular price of respondents’ 
merchandise. 

(2) Representing, directly or by implication, that respondents’ 
regular prices are reduced prices or that any savings are afforded to 
purchasers of respondents’ garments in excess of those savings 
actually afforded. 

(3) Using pictures or illustrations purporting to be bona fide illus- 
trations of garments therein identified as to grade, type or price which 
are being offered in respondents’ stores, unless any garment so desig- 
nated is in stock or otherwise available to customers under the con- 
ditions stated in such advertising matter and at such price as may be 
designated in the advertisement. 

(4) Representing, directly or by implication, that respondents’ 
prices are lower than those charged by competitors unless respondents’ 
prices are lower than prevailing competitive prices for merchandise 
of like grade and quality or representing that respondents’ prices are 
so low as to cause competitors to seek to buy respondents’ garments 
for resale when such is not the case. 

(5) Representing, directly or by implication, that respondents’ gar- 
ments are in any manner guaranteed unless the terms of such guaran- 
tee or warranty are clearly disclosed in immediate conjunction there- 
with and unless respondents in fact afford the guarantee or security 
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represented, or enforcing or attempting to enforce any policy of 
refusing to permit the return of merchandise or to make refunds 
therefor when the enforcement of any such policy would be in deroga- 
tion of any guarantee made in connection with the sale of respondents’ 
merchandise. 

(6) Representing that such of respondents’ garments as are charac- 
terized by defective or inferior materials or workmanship are of high 
quality, that merchandise fashioned in old or discontinued styles are 
superbly or modernly styled or that garments made from damaged, 
or old or obsolete less valuable furs contain luxurious peltries. 

(7) Representing that trade-in allowances on old or previously 
used fur coats may be obtained by purchasers of new garments from 
respondents when the prices of respondents’ merchandise have been 
advanced above respondents’ regular prices in any amount serving to 
nullify or offset such allowances. 

(8) Representing, directly or by implication, that delivery of mer- 
-chandise will be made to purchasers upon payment made or completed 
of one-third or any other part of the purchase price of garments sold 
or which have been laid aside for the customer under respondents’ 
lay-away plan without clearly and simultaneously disclosing that the 
time of delivery depends upon establishment of a credit rating accept- 
able to respondents for payment of the balance due; or using any other 
‘sales plan which misleads or deceives purchasers or enables respond- 
ents’ salesmen to mislead or deceive purchasers respecting the terms 
and conditions under which possession of respondents’ merchandise 
will be accorded to the customer. 

(9) Marking respondents’ merchandise with prices in excess of 
those at which respondents expect to sell such merchandise in regular 
-course of business. 

(10) Removing or stripping identifying markings from garments 
at the time of delivery thereof to purchasers for the purpose of elim- 
inating purchasers’ knowledge as to the exact garment being deliv- 
ered or failing to provide customers with written data identifying 
the garments purchased by them in instances in which respondents 
have appropriated from or required the return from customers of 
purchase contract agreements or other documentary identification of 
the garments being sold. 

(11) Failing to deliver to any purchaser complying with the terms 
of the sales agreement the garment selected and bongnt, by such 
purchaser. 

(12) Refusing to refund the payments of any ake ee who has 
complied with the terms of the sales agreement in instances in which 
respondents fail to deliver to the purchaser the garment bought and 
‘selected by him. 
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It ts further ordered, That the charges of the complaint referred to 
hereinbefore in the last two paragraphs of the “Conclusion” be, and the 
same hereby are, dismissed. 

It is further ordered, That the respondents.shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


THE DOBBS TRUSS COMPANY, INC. ET. AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5808. Complaint, Sept. 11, 1950—Decision, Apr. 3, 1952 


Where a corporate manufacturer of the Dobbs patented truss, engaged in the 
interstate sale thereof to distributors in numerous cities throughout the 
country, to whom it issued exclusive territorial franchises and furnished 
with advertising mats with a request that they use them so as to make the 
advertising nationally uniform and at the same time satisfactory to the 
Commission (which had requested said corporation to submit specimens 
of its advertising) ; together with most of its said distributors— 

(a) Represented by implication, through circulars reprinting a newspaper story 
published in a Birmingham paper, which described the history of the de- 
vice and stated that its inventor, the founder of the corporation here con- 
cerned, “was cured’, that the said device would cure the rupture of the 
reader ; 

The facts being that no truss, appliance or device can do anything for irreducible 
hernia, and that reducible hernia can only be cured by surgery ; and 

Where said corporation and four officers thereof— 

(b) Falsely represented through newspaper advertisements that the device in 
question kept a rupture tightly closed at all times, while its wearer was 
working, lifting, walking, or Swimming; 

The facts being that to close a reducible rupture means to close the aperture 
through which it has protruded anatomically, and not merely to hold the 
protrusion in; and 

Where said corporation and most of its said distributors— 

(c) Represented that their advice (1) would not hinder circulation of the blood, 
did away with all chafing, rubbing, irritation, binding, slipping, and con- 
stricting pressure; (2) would “help nature help you”; and (3) might be 
worn with complete security and comfort; 

The facts being that the aforesaid representations were false as to nonreducible 
rupture and were false as to reducible rupture with regard to the claim 
that it would not hinder circulation of the blood and would “help nature 
help you”; 

(d) Represented that their device was a marvelous invention for rupture treat- 
ment; that it did not spread or strut the rupture, and that with it the 
wearer got maximum relief; 

The facts being that said representations were false as to nonreducible rupture; 
and 

Where its distributors, for whose advertising, insofar as it was not based on 
the mats and circulars disseminated by it, it was not responsible ; variously— 

(e) Falsely represented that said device would hold the abdominal muscles 
together; would free the wearer of his rupture completely and perma- 
nently; would not slow up the circulation of the blood or exert any con- 
Stricting pressure; and would correct a hernia and restore the muscles to 
their original state; 
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(f) Falsely represented that said device would draw the opening of the rupture 
together, keep the rupture tightly closed at all times, help nature strengthen 
muscles and tissues, and give nature a chance to repair the rupture; and 

(g) Represented that said device would control a hernia, would not enlarge a 
rupture, would permit complete freedom of bodily movement without dis- 
placement of the truss pad, and would do away with all chafing or binding 
and would not spread muscles ; 

When said representations were false as applied to non-reducible hernia or 
rupture ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby to induce it to purchase the said device: 

Held, That such representations were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


Respondents’ claim that the truss in question was different from and superior 
to other trusses, challenged by the complaint, was not found upon consid- 
eration of the evidence to have been shown as false or misleading, not- 
withstanding substantial and credible medical opinion that the device was 
no different from or superior to other trusses in the sense that the principle 
of all trusses is the same—to keep the protrusion in—since there are differ- 
ent means of accomplishing a given end, as may be illustrated by the old- 
fashioned wooden leg and the modern artificial one, both of which have 
the same function. 


As respects the challenged claim that respondents’ device did not bind, chafe, rub, 
irritate or slip, the evidence did not sustain the falsity of said claim as 
applied to non-reducible ruptures, and as reasonably understood by readers. 


In considering the challenged claim that the device was a marvelous invention 
for rupture treatment, the word “marvelous” was found to constitute simply 
descriptive puffing. Considered further, the device was patented and there- 
fore had some prima facie novelty, and it was found, on the basis of the 
evidence, that the device was an invention and that the representation that 
it was a treatment for rupture was not false as applied to reducible rupture. 


Other challenged representations which were weighed in the light of the evidence 
and found not to have been shown as false or misleading when not applied 
to non-reducible rupture, included claims that the device would control a 
hernia; would not enlarge a rupture; would permit complete freedom of 
bodily movement without displacement of the truss pad; would do away 
with all chafing, binding, irritation or slipping; would not spread muscles 
or strut or enlarge the rupture; would give relief ; and would control a hernia. 


In considering the various claims of respondents as hereinabove set out, the 
Commission weighed the testimony and evidence applicable, including that 
of the medical experts and that of the lay witnesses, and, as applied to the 
question as to whether the device was both secure and comfortable, and 
the testimony of users that it was, accepted that of the users, since “acutual 
usage on such a point is superior in weight to opinion, no matter how dis- 
tinguished and extensive the general background thereof.” 


As to the challenged claim that respondents’ device gave maximum effective 
relief, the Commission took the words “maximum” and “effective” as simply 
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descriptive “puffing,” and found that the device did give the relief advertised 
to those with reducible rupture in the sense of the only definition appearing 
in the record. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Taylor, Higgins, Windham & Purdue, of Birmingham, Ala., for 
respondents. 
CompLaIntT ? 


Pursuant to the provisions of the Federal Trade Commission Act 
-and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the corporations, 
officials, and individuals named in the caption hereof, hereinafter 
referred to as respondents, have violated the provisions of the said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues-its com- 
plaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent The Dobbs Truss Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Alabama with its office and principal place of business 
located at 753 Lomb Boulevard, S. W., Birmingham, Alabama. 

Respondents Homer C. Dobbs, J. Wood Dobbs and Gladys W. Clark 
are president, vice-president, secretary and treasurer, respectively, of 
corporate respondent The Dobbs Truss Company, Inc. 

Respondent Ellie H. Vines, Sr., is an individual trading as Dobbs 
Truss and Appliance Company with his office and principal place 
cf business located at 1725 Third Avenue, North, Birmingham, Ala- 
bama. 

Respondent Clarence L. Clark is an individual trading as Dobbs 


*The Commission on November 1, 1950, issued an order adding party respondent, as 
follows: 

This matter coming before the Commission upon the request of the attorney supporting 
the complaint to add O. C. Dobbs, Jr.. individually and as an officer of the Dobbs Truss 
Company, Inc., pursuant to the recital set out in the answer filed herein, and the Commis- 
sion having duly considered the matter and the request herein, and being now fully advised 
in the premises: 

It is ordered, That the complaint be amended by adding O. C. Dobbs, Jr., individually 
and as an officer of the Dobbs Truss Company, Inc., as a respondent and that such other 
grammatical corrections be made in the complaint as may be necessary by such action. 

The Commission on February 8, 1951, issued an order adding party respondent, as 
follows: 

This matter coming before the Commission upon the motion of the attorney supporting 
the complaint to add Dobbs Truss Sales Company, Inc., as a party respondent pursuant 
to the recital set out in said motion, and the Commission having duly considered the matter 
and the motion herein, and being now fully advised in the premises : 

It is ordered, That the complaint be amended by adding Dobbs Truss Sales Company, 
Inc., as a respondent and that such other grammatical corrections be made in the com- 
plaint as may be necessary by such action. 
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Truss Appliance Company with his office and principal place of 
business located at 205 Whitehall St. S. W. Atlanta, Georgia. 

Respondent Vic L. Brandon is an individual trading under his own 
name with his office and principal place of business located at 623 
North Quincy Street, Clinton, Illinois. 

Respondent Lemuel 8. Dobbs is an individual trading as Dobbs 
Truss Company with his office and principal place of business located 
at 88 South High Street, Columbus, Ohio. 

Respondent Scott C. McClelland is an individual trading as Dobbs 
Truss Distributing Company with his office and principal place of 
business located at 631 Maison-Blanche Building, New Orleans, 
Louisiana. 

Respondent Dobbs Truss Company of New York, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 1475 Broadway, New York, N. Y. 

Respondents Edward Nolin, Rose Nolin and Rosamond Nolin are 
officers of respondent Dobbs Truss Company of New York, Inc., with 
their office and principal place of business located at the same address. 

Respondent Edward Nolin, with his New York office located at 
1475 Broadway, New York, N. Y., also trades under the names of 
Dobbs Truss Company, Chicago, Illinois, Dobbs Truss Company, Los 
Angeles, California, Dobbs Truss Company, Boston, Massachusetts, 
and Dobbs Truss Company, Philadelphia, Pennsylvania. 

Respondent Irvin O. Taylor is an individual trading as The Dobbs 
Truss with his office and principal place of business located at 541 
Virginia Drive, Orlando, Florida. 

Respondents William L. Powell and Ed. F. Hill are individuals 
and copartners trading as The Dobbs Truss Distributing Company, 
with their office and principal place of business located at 705 Olive 
Street, St. Louis, Missouri. 

Respondent John C. Dobbs is an individual trading as Dobbs Truss 
Company, with his offices and principal place of business located at 
1122 Market Street, San Francisco, California, and also trading as 
Dobbs Truss Sales Company of the Western States with its office and 
principal place of business located at 577 14th Street, Oakland, 
California. 

Respondent George R. Gardner is an individual trading as Dobbs 
Truss Co., with his office and principal place of business located at 
866 Spitzer Building, Toledo, Ohio. 

Respondent Henry J. Watkins, Jr., is an individual trading as The 
Dobbs Truss Distributing Company with his office and principal place 
of business located at 913 Woodward Building, Washington, D. C. 
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The individuals named as officers of the aforesaid corporations 
formulated, directed and controlled the policies, acts and practices of 
the respective corporations with which they were and are connected. 

Par. 2. Respondents are now, and for more than one year last past, 
have been engaged in selling and distributing a device, as “device” is 
defined in the Federal Trade Commission Act. Said device is desig- 
nated as “Dobbs Truss.” 

Par. 3. Respondents cause and have caused the said device, when 
sold, to be transported from their various places of business desig- 
nated in Paragraph One hereof to purchasers located at various other 
States of the United States and in the District of Columbia, and at 
all times mentioned herein maintain and have maintained a course 
of trade in the said device in commerce among and between the 
various States of the United States and in the District of Columbia. 
Their volume of business in such commerce is substantial. 

Par. 4. Respondent, The Dobbs Truss Company, Inc., of Birming- 
ham, Alabama, was founded by O. C. Dobbs about ten years ago. 
Said corporate respondent is engaged primarily in the manufacture 
and sale of the Dobbs Truss. The corporation issues franchises to 
its distributors for certain territorial rights and sells its products 
to them wholesale. It furnishes its distributors with advertising 
foiders and with mats for suggested newspaper advertisements, many 
or all of which are used by said distributors. Said respondent ad- 
vertises that it has offices in every large city in the United States. It 
allows its distributors to use its name, Dobbs Truss Company, in their 
corporate or trading capacity. By reason of the aforesaid and other 
facts, the various distributors are the agents of the Dobbs Truss Com- 
pany, Inc., in the advertising and selling of said device. 

Par. 5. In the course of conduct of their business, respondents sub- 
sequent to March 31, 1938, disseminated and caused the dissemination 
of certain advertisements concerning said device by the United States 
mails and by various means in commerce, as commerce is defined in 
the Federal Trade Commission Act, including but not limited to ad- 
vertisements in various newspapers and magazines hereinafter desig- 
nated and by other’means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing and 
which were likely to induce the purchase of said device; and respond- 
ents have disseminated and caused the dissemination of advertise- 
ments concerning said device; including but not limited to the adver- 
tisements referred to above for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said device 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 
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Par. 6. Among and typical, but not all inclusive, of the advertise- 
ments disseminated by the various respondents are the following 
which, for convenience and in order to avoid duplication, are numbered 
and the advertisements alleged to have been disseminated by each 
respondent are hereinafter referred to by such numbers. 


(1) BIRMINGHAM MINISTER’S INVENTION BASIS FOR BIG INTER- 
NATIONAL TRADE 

O. C. Dobbs—and his 10 children have company offices in every large city in 
the United States * * * 

Dobbs Truss is being worn in many lands * * * and here in the United States, 
it is fairly well known that the Dobbs Truss Company has an office in every 
large city. 

How Mr. Dobbs * * * came to invent the Dobbs truss sounds much like the 
testimonials the company receives from time to time * * *. 

For his lower abdominal rupture, he relates, he had tried everything—surgery, 
“other trusses” and, at the time he thought up the Dobbs truss, he was taking 
“lying-in-bed” treatment. 

“But after three days,” he says, “I just couldn’t lie in that bed any 
longer.’ * * * Krom a junk pile he got an automobile seat spring and a dis- 
carded tire casing. With these he fashioned the first model of the present day 
Dobbs truss * * * Professing no prior knack for “making things,” he says 
that in his case it was simply the old tenet that “necessity is the mother of 
invention.” 

HE WAS CURED 

Within six months, he claims, he was able to return the parts to the junk 
pile, “a cured man.” 


(Disseminated by means of a circular designated “newspaper in 
Birmingham reports interesting story concerning Dobbs truss.”) 


(2) Is your RUPTURE getting worse each year? Then you must be wearing 
the wrong type of truss * * * See the DOBBS TRUSS * * * Keeps 
rupture tightly closed at all time while working, lifting, walking or swimming. 
Lightweight. Reason should teach you not to place a bulb or ball in opening 
of rupture which keeps muscles spread apart. Holds like the palm of your hand. 

No matter what truss you now wear, you owe it to yourself to come see the 
DOBBS TRUSS. 

Free Examination and Demonstration by Mr. Dobbs, son of inventor, who 
comes here direct from factory, Birmingham, Alabama, FRANCIS HOTEL. 


(Disseminated by advertisement in Monroe, La., Morning World, 
February 13, 1949 issue.) 


(3) * * * This marvelous invention for rupture treatment is different from 
any truss you have ever tried.... 

The Dobbs Truss is different and far superior to the old fashioned truss . 
Do not hinder the circulation of the blood by wearing a constricting band around 
the body. 

* * * does away with all chafing, binding, rubbing and all constricting 
pressure * * *. 

* * * The DOBBS TRUSS has no bulbs or knobs to push into and irritate 
the ruptured opening * * * 
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* %* * swivel joint permits the body to move about freely in any direction 
without displacing the pad. In the bath, swimming, crawling, stooping, walk- 
ing—the Dobbs Truss exerts the same even, protective pressure and may be worn 
with complete security and comfort * * * : 

* * * Jf you are wearing an old style truss, with but little or no benefits, 
give the modern Dobbs Truss a trial. 

* * * will help Nature help you * * * 


(Disseminated by means of circular designated “Dobbs Truss” bear- 
ing a picture of “O. C. Dobbs, inventor.”) 


(4) No bulk to spread weak muscles. 

(5) RUPTURED? Sure, you can get Relief with the New Dobbs Truss 
* * %* Why,man! Rupture doesn’t stopme! * * * no bulb to spread the 
rupture * * * maximumrelief * * *, 

(6) RUPTURED? Enjoy Life Again with a Comfortable DOBBS TRUSS 
* * * Stop suffering from reducible rupture! * * * No bulk to spread or 
strut the rupture * * * maximum relief * * * 

(7) Reason should teach you not to spread rupture with a ball or bulb. 

(8) RUPTURED? Stop suffering. * * * maximum relief * * * 

(9) RUPTURED? Real Relief with Dobbs Truss * * * 

(10) Don’t let rupture stop you! For relief, wear Dobbs Truss * * *. 

(11) Comfortable relief * * * 


(Disseminated by means of mats furnished distributors.) 


(12) RUPTURE needs the most modern scientific appliance for relief. Don’t 
put on a truss which does not comply with modern science * * * 

(13) RUPTURED? The DOBBS TRUSS is different. It does not spread 
the rupture. It holds with a soft concave pad. No rubs, belts, or 
Straps te '*- ss. 


(Disseminated by means of newspaper advertisements circulated 
in Missouri, Tennessee and Alabama.) 


(14) RUPTURED? Sure, you can get Relief with the New DOBBS TRUSS. 
Why, man! Rupture doesn’t stop me. * * * no bulb to spread the rup- 
ture. * * * Get maximum relief 3 

(15) RUPTURED? Stop Suffering. Wear a DOBBS TRUSS. Don’t let 
rupture stop you. For relief wear a Dobbs Truss. 


(Disseminated by newspaper advertisements in Georgia, South 
Carolina, and Tennessee.) 


(16) RUPTURED? See this new DOBBS TRUSS. It holds muscles with a 
soft concave pad. Light weight, touches body in but two places. Reason should 
teach you not to place a bulb or ball in opening of rupture, which keeps muscles 
spread apart. * * * It does not slip. 


(Disseminated by advertisements in the Tecumseh Chieftain, Te- 
cumseh, Nebraska, January 22, 1948, issue; Butler County Press, 
David City, Nebraska, January 15, 1948; Atkinson, Nebraska 
“Graphic,” January 30, 1948.) 


(17) Keep Healthy. The proper control of a hernia is most important to your 
health, CORRECTIVE MEASURES. Restore the muscles to their original 
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state * * * This swivel joint permits the body to move about freely in any 
direction without displacing the pad * * *. Walking, crawling, stooping or swim- 
ming. * * * does away with all chafing, binding and constricting pressure that 
slows up the circulation of the blood which is essential to a healthy body. 
Should a rupture return after an operation a DOBBS TRUSS should be worn 
for six months; watch results before having a second operation. An egg-shaped 
pad acts as a dilating wedge which stretches the muscles and tissues, causing the 
opening to enlarge. 


(Disseminated by means of a circular designated “The Dobbs 
Truss”. ) 


(18) RUPTURED? Would you like to be free of your rupture and kept so— 
100%—for balance of your life without further expense, worry or trouble? then 
wear THE DOBBS TRUSS. The basic design and the application of the DOBBS 
SLIGHTLY-CUPPED PAD TRUSS has proved both useful and practical to the 
mutual satisfaction of the medical profession and the people who wear them. 
The Dobbs Truss holds just like the hand. 

(Disseminated by ad in The Columbus Dispatch of October 27, 
1948.) 

(19) RUPTURED? Many, even elderly men, report correction in just a few 
months with—The Dobbs X-Ray Tested Truss * * * It holds like the palm of 
your hand. Your rupture can be enlarged by an egg-shaped pad, but you 
CANNOT enlarge it with pressure of the palm of your hand. The Dobbs Truss is 
just that simple and effective! 

(Disseminated in the Columbus Citizen, Columbus, Ohio, February 
6, 1949, March 6-20, April 3, 1949, issues.) 

(20) RUPTURED, DOBBS TRUSS—No Bulbs, No Belts, No Straps. It holds 
like the hand. It can be worn while bathing. It does not strut the rupture. It 


holds with a concave pad. Reason should teach you not to place a bulb or ball 
in opening of rupture, thus keeping the muscles spread apart. 


(Advertisement in The Times Picayune, May 9, 1949, issue.) 

(21) RUPTURED? Get amazing efficient relief with Dobbs Truss. 

(Advertisement disseminated in Sunday News, New York, Feb- 
Tuary 9, 1947 issue.) 


(22) Reason should teach you not to place a bulb or ball in opening of rupture 
which keeps muscles spread apart. 


(Disseminated by advertisement in Chicago Tribune, May 25, 1947, 
issue. ) 


(23) Do not hinder the circulation of your blood by wearing a constricting 
band around the body. 


(Disseminated in the Chicago Tribune, June 24, 1947, issue.) 


(24) Cannot slip. Keeps rupture tightly closed at all times—while working, 
lifting, walking, or swimming. 
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(Disseminated by means of circular designated “The Dobbs Truss”.) 


(25) RUPTURED? Get relief with Dobbs Truss. Reason should teach you 
not to spread rupture with a ball or bulb. Dobbs Truss uses a patented concave 
pad that supports like your hand * * *. 

(Disseminated by advertisement in the Times, Chicago, March 30, 
1947, issue. ) 


(26) RUPTURED? Get amazing effective relief with Dobbs Truss. 


(Disseminated by advertisement in Chicago Sun, January 12, 1947, 
issue. ) 


(27) RUPTURED? Improved patented Dobbs Truss. It holds the muscles 
together with soft, concave pad. Keeps rupture tightly closed at all times— 
while working, lifting, walking or swimming. * * * Cannot slip. Do not hinder 
the circulation of your blood by wearing a constricting band around the body. 


(Disseminated in the Chicago Daily News, September 3, 1946.) 


(28) RUPTURED? Ruptured persons who have been delaying treatment are 
those wearing unsatisfactory trusses. Investigate this most unusual of all 
trusses, the bulbless, beltless, strapless Dobbs Truss. Its patented concave pad 
is designed to hold exactly like your hand—automatically adjusts itself to every 
position—unlike the old-style trusses with fixed, screwed-on, rounded pads. It 
will not force the muscles further apart enlarging the rupture but gently draws 
the rupture opening together giving nature a chance to repair. 


(Disseminated by advertisement in Orlando Evening Star, Orlando, 
Florida, December 15, 1948, and by advertisement in Orlando Morning 
Sentinel, December 16, 1948.) 

(29) RUPTURED The New Dobbs Truss is different * * * No pinch- 
ing, bind, slipping or chafing * *. ?. 

(Disseminated by means of advertisement in the Evening Star, 
Orlando, Florida, May 12, 1948.) 

(30) If your need for a truss is greater this year than last, your truss is not 
giving you the proper results * * * Dobbs Truss * * * free body action. 

(Disseminated by advertisement in St. Louis Post Dispatch, March 
21, 1948, issue, and February 15, 1948, issue; and in the Globe Demo- 
erat, St. Louis, February 15, 1948, issue.) 

(31) RUPTURED? Wear a Dobbs Truss * * *. The Dobbs truss is dif- 
ferent from any other truss * * * keeps the rupture closed. Does not 
hinder circulation. Does not slip up or down. Stays where placed. Why con- 
tinue to rupture yourself by wearing bulbs and convex pads which spread the 
muscles further apart. Why not hold your rupture like you do when you hold it 
in your hand. Stop suffering. Comfortabie relief from Dobbs Truss. 

(Disseminated by advertisement in Sunday Star News, Wilming- 
ton, North Carolina, February 2, 1947, issue.) 

(82) RUPTURED? Dobbs Truss... Bulbless. Beltless . Strapless. Holds 


the muscles in place with a soft concave pad. Nature teaches you not to place 
a ball or bulb in rupture opening, thus spreading weakened muscles apart. 
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(Disseminated by advertisement in San Francisco Examiner, April 
3, 1949, issue.) 


(33) RUPTURED? Improved patented Dobbs Truss CANNOT slip. Holds 
muscles together * * * keeps rupture tightly closed at all times ... while 
lifting, walking or swimming * * * Reason should teach you not to place a 
bulb or ball in opening of rupture which keeps muscles spread apart. 


(Disseminated by advertisement in the San Francisco Examiner, 
April 10, 1949, April 24, 1949, May 1, 1949; in the Oakland Tribune, 
April 1949, and in the Sunday Examiner, Oakland, California, 1949.) 


(34) Is your rupture getting worse each year? Then you must be wearing 
the wrong type of truss, perhaps one with a knob * * * Dobbs Truss * * * 
keeps rupture tightly closed at all times, while working, lifting, walking or 
swimming. * * * Reason should teach you not to place a bulb or ball in open- 
ing of rupture which keeps muscles spread apart. Holds like the palm of your 
hand. 


(Disseminated by means of advertising in the Oakland, California, 
Post Examiner, September 14, 1948.) 


Holds muscles in place * * * Nature teaches you not to place a ball or bulb 
in rupture opening, thus spreading weakened muscles apart * * * holds like 
your aand * * *, i 


(Disseminated in advertisement in the San Francisco Chronicle, 
July i1, 1948, and August 29, 1948.) 


(36) If ruptured * * * wear a Dobbs Truss * * * It’s Different. Has a 
concave pad that holds like your hand. No bulbs spread weak muscles * * * 
No matter what type truss you are now wearing, you owe yourself a free 
demonstration of this simple, effective instrument. 


(Disseminated by means of Circular styled “The Dobbs Truss”.) 


(87) Reason should teach you not to place a bulb or ball in opening of rup- 
ture, thus keeping the muscles apart. RUPTURED? The Dobbs Truss is 
different. Worry less. * * * Common sense should teach us not to place a 
bulb or ball in opening of the rupture, thus separating the muscles * * * 


(Disseminated by advertisements in Washington, D. C., and Rich- 
mond, Virginia, papers in 1948.) 


(38) * * * This marvelous invention for rupture treatment is different from 
any truss you have ever tried. The Dobbs Truss is different and far superior 
to the old-fashioned truss because of these important features: (1) The Dobbs 
Truss has no straps and no belts. By eliminating straps and web belts, the 
Dobbs Truss does away with all chafing, binding, rubbing and all constricting 
pressure. It touches the body in two places only. (2) The Dobbs Truss has no 
bulbs or knobs to push into and irritate the ruptured opening * * * The Dobbs 
Truss is more durable than old-fashioned trusses since there is no elastic web- 
bing or straps to deteriorate or not. 


(Disseminated by means of Circular “The Dobbs Truss,” G. R. 
Gardner, 866 Spitzer Building, Toledo, Ohio.) 
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(39) RUPTURED, reason should tell you that a ball or bulb pressing into 
the opening acts as a wedge spreading apart the already weakened muscles and 
tissues. Patented Dobbs Truss. * * * Helps nature to strengthen the muscles 
and tissues. Reason should tell you a ball or bulb acts as a wedge forcing 
itself into the opening, keeping muscles and tissues spread apart. 

(Disseminated by advertisements in Ashland, Ohio; Toledo, Ohio, 
and other Ohio papers in 1949.) 

(40) The Dobbs Truss has no straps and no bands. By eliminating straps: 
and web belts, the Dobbs Truss does away with all chafing, binding, rubbing and 
all constricting pressure. 

The Dobbs Truss has no bulbs or knobs to push into and irritate the ruptured. 
opening. 

The Dobbs Truss has a swivel joint connecting its concave pad with a body 
band. This swivel joint permits the body to move about freely in any direction 
without displacing the pad, in the bath, in swimming, in crawling—The Dobbs. 
Truss exerts the same even, protective pressure and may be worn with complete 
security and comfort. 

(Disseminated by Circular designated “The Dobbs Truss,” Times: 
Building, New York.) 

(41) RUPTURED, relief with Dobbs Truss. Reason should teach you not 
to spread with a ball or bulb. Dobbs Truss uses a patented concave pad that 
supports like your hand. May be worn at work, play and bathing. * * * 

(Disseminated by advertisement in “Sunday News” New York, 
April 20, 1947, issue.) 

(42) RUPTURED, improved Dobbs Truss cannot slip, holds muscles together 
with a soft concave pad * * * reason should teach you not to place a bulb 
or ball in opening of ruptures which keeps muscles spread apart. 

(Disseminated by advertisement in Los Angeles Examiner, Los 
Angeles, California, February 16, 1947, issue.) 

(43) RUPTURED, improved Dobbs Truss cannot slip, holds muscles together 
with a soft concave pad * * * reason should teach you not to place a bulb: 
or ball in opening of rupture which keeps muscles spread apart. 

(Disseminated by advertisement in Boston Post, Boston, Mass.,. 
September 13, 1946.) 

Par. 7. The advertisements disseminated by respondents the Dobbs 
Truss Company, Inc., and Homer C. Dobbs, J. Wood Dobbs and Gladys 
W. Clark, individually and as officers of the Dobbs Truss Company, 
Inc., either in their own behalf or by their authorized agents are the 
following: 

"Nos. 1 to 48, inclusive. 

Advertisements disseminated by respondent Ellie H. Vine, Sr.,. 
trading as Dobbs Truss Appliance Company, are as follows: 1, 3, 4, 
12, 13. 


THE DOBBS TRUSS CO., INC. ET AL. 1101 
1090 Complaint 


Advertisements disseminated by respondent Clarence L. Clark, 
trading as Dobbs Truss Appliance Company, are as follows: 8, 5, 6,. 
7,8, 9,10, 11, 12, 13, 14.and 15. 

Advertisements disseminated by respondent Vic L. Brandon, are as: 
follows: 1, 3, 16. 

Advertisements disseminated by respondent Lemuel S. Dobbs, trad- 
ing as Dobbs Truss Company, areas follows: 17, 18, 19. 

Advertisements disseminated by respondent Scott C. McClellan,. 
trading as Dobbs Truss Distributing Company, are as follows: 1, 8, 20. 

Advertisements disseminated by respondent Dobbs Truss Company 
of New York, Inc., and respondents Edward Nolin, Rose Nolin and 
Rosamond Nolin, individually, and as officers of Dobbs Truss Company 
of New York, Inc., are as follows: 1, 21, 40, 41. 

Advertisements disseminated by respondent Edward Nolin, trading 
as Dobbs Truss Company, are as follows: 1, 3, 22, 23, 25, 26, 27, 24, 40, 
49, 43, 

Advertisements disseminated by respondent Irvin O. Taylor, trading 
as The Dobbs Truss, areas follows: 1,3, 28, 29. 

Advertisements disseminated by respondents William L. Powell 
and Ed F. Hill, trading as the Dobbs Truss Company of the Western: 
States, areas follows: 8,32, 33, 34, 35. 

Advertisements disseminated by respondent G. R. Gardner, trading 
as The Dobbs Truss Company, are as follows: 3, 38, 39. 

Advertisements disseminated by respondent Henry J. Watkins, Jr.,. 
trading as Dobbs Distributing Company are as follows: 3, 36, 37. 

Par. 8. Through the use of advertising contained in the statements: 
and representations hereinabove set forth and others similar thereto 
not specifically set out herein, respondents The Dobbs Truss Company,. 
Inc., Homer C. Dobbs, J. Wood Dobbs and Gladys W. Clark, indi- 
vidually and as officers of The Dobbs Truss Company, Inc., repre- 
sented directly and by implication, that the use of their device, The 
Dobbs Truss, is a remedy or cure for ruptures; that it will control 
and correct hernias; that it is an adequate and effective treatment for 
all kinds and types of ruptures; that it will relieve all kinds and types. 
of ruptures; that it assists nature in healing ruptures; that it will 
keep ruptures tightly closed at all times; that it will hold a rupture 
securely and comfortably in place at all times and permit complete 
freedom of bodily movement and physical activity without being dis- 
placed; that it does not hinder circulation of the blood and does away 
with all irritation, chafing, binding, rubbing, pinching, slipping, and 
constricting pressure; that it will hold muscles together and prevent 
muscles from spreading apart; that it will prevent a rupture from 
spreading or becoming strutted or enlarged; that it will strengthen 
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and restore the muscles to their original state; that it is a marvelous 
scientifically designed invention for the treatment of ruptures ma- 
terially different from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers as aforesaid and 
respondent Clarence L. Clark, represented directly and by implica- 
tion that said device is a remedy or cure for rupture; that it is an 
adequate and effective treatment for all kinds and types of ruptures; 
that it will relieve all kinds and types of ruptures; that it assists nature 
in healing ruptures; that it will hold a rupture securely and com- 
fortably in place at all times and permit complete freedom of bodily 
movement and physical activity without being displaced; that it does 
not hinder circulation of the blood and does away with all irritation, 
chafing, binding, rubbing and constricting pressure; that it will pre- 
vent a rupture from spreading or becoming strutted; that it is a 
marvelous scientifically designed invention for the treatment of rup- 
tures materially different from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers aforesaid and 
respondent Ellie H. Vines, Sr., an individual trading as Dobbs Truss 
and Appliance Company, represented directly and by implication 
that said device is a remedy or cure for rupture; that it is an adequate 
and effective treatment for all kinds and types of ruptures; that it will 
relieve all kinds and types of ruptures; that it assists nature in healing 
ruptures; that it will hold a rupture securely and comfortably in place 
at all times and permit complete freedom of bodily movement and 
physical activity without being displaced; that it does not hinder 
circulation of the blood and does away with all irritation, chafing, 
binding, rubbing and constricting pressure; that it will prevent 
muscles from spreading; that it will prevent a rupture from spread- 
ing; that it is a marvelous scientifically designed invention for the 
treatment of ruptures materially different, and superior to, other 
trusses. 

The Dobbs Truss Company, Inc., and its officers aforesaid and Vic 
L. Brandon, represented directly and by implication that said device is 
a remedy or cure for rupture; that it is an adequate and effective treat- 
ment for all kinds and types of ruptures; that it assists nature in 
healing ruptures; that it will hold a rupture securely and comfortably 
in place at all times and permit complete freedom of bodily movement 
and physical activity without being displaced; that it does not hinder 
circulation of the blood and does away with all irritation, chafing, 
binding, rubbing, slipping and constricting pressure; that it will hold 
muscles together and prevent them from spreading apart; that it is a 
marvelous invention for the treatment of ruptures materially different 
from, and superior to, other trusses. 
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The Dobbs Truss Company, Inc., and its officers named as aforesaid 
and Lemuel S. Dobbs, trading as Dobbs Truss Company, represented 
that said device is a remedy or cure for rupture; that it will control 
and correct hernias; that it is an adequate and effective treatment for 
all kinds and types of ruptures; that it will hold a rupture in place at 
all times and permit complete freedom of bodily movement and phys- 
ical activity without being displaced; that it does not hinder circula- 
tion of the blood and does away with all chafing, binding, and con- 
stricting pressure; that it will restore the muscles to their original 
state and prevent them from spreading apart; that it will prevent a 
rupture from becoming enlarged. 

The Dobbs Truss Company, Inc., and its officers named aforesaid 
and Scott C. McClelland, trading as Dobbs Truss Distributing Com- 
pany, represented that said device is a remedy or cure for rupture; 
that it is an adequate and effective treatment for all kinds and types 
of ruptures; that it assists nature in healing ruptures; that it will 
hold a rupture securely and comfortably in place at all times and 
permit complete freedom of bodily movement and physical activity 
without being displaced; that it does not hinder circulation of the 
blood and does away with all irritation, chafing, binding, rubbing and 
constricting pressure; that it will prevent the muscles from spreading 
apart and prevent the rupture from becoming strutted; that it is a 
marvelous invention for the treatment of ruptures materially different 
from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers named aforesaid, 
and Dobbs Truss Company of New York, Inc., a corporation, Edward 
Nolin, Rose Nolin and Rosamond Nolin, individually and as officers 
-of corporate respondent Dobbs Truss Company of New York, Inc., 
and respondent Edward Nolin, trading as Dobbs Truss Company, 
represented directly and by implication that said device is a remedy 
or cure for rupture; that it is an adequate and effective treatment for 
all kinds and types of ruptures; that it will relieve all kinds and types 
of ruptures; that it will hold a rupture securely and comfortably in 
place at all times and permit complete freedom of bodily movement 
and physical activity without being displaced; that it does away with 
all irritation, chafing, binding, rubbing and constricting pressure; 
that it will prevent a rupture from spreading. 

The Dobbs Truss Company, Inc., and its officers aforesaid and Ed- 
ward Nolin, an individual trading as Dobbs Truss Company, repre- 
sented directly and by implication that said device is a remedy or cure 
for rupture; that it is an adequate and effective treatment for all kinds 
and types of ruptures; that it will relieve all kinds and types of 
ruptures; that it assists nature in healing ruptures; that it will keep 
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ruptures tightly closed at all times; that it will hold a rupture securely 
and comfortably in place at all times and permit complete freedom of 
bodily movement and physical activity without being displaced; that 
it does not hinder circulation of the blood and does away with all 
irritation, chafing, binding, rubbing, slipping and constricting pres- 
sure; that it will hold muscles together and prevent them from spread- 
ing apart; that it will prevent a rupture from spreading; that it is a 
marvelous invention for the treatment of ruptures materially different 
from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers aforesaid, and 
Irvin O. Taylor, trading as The Dobbs Truss, represented that said 
device is a remedy or cure for rupture; that it is an adequate and 
effective treatment for all kinds and types of ruptures; that it assists 
nature in healing ruptures; that it will hold a rupture securely and 
comfortably in place at all times and permit complete freedom of 
bodily movement and physical activity without being displaced; that 
it does not hinder circulation of the blood and does away with all 
irritation, chafing, binding, rubbing, pinching, slipping and con- 
stricting pressure, that it will hold muscles together and prevent them 
from spreading apart; that it will prevent the rupture from becoming 
enlarged; that it is a marvelous invention for the treatment of rup- 
tures materially different from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers named aforesaid 
and William L. Powell and Ed F. Hill, co-partners trading as The 
Dobbs Truss Distributing Company, represented directly and by 
implication that said device is a remedy or cure for rupture, that 
it is an adequate and effective treatment for all kinds and types of 
ruptures; that it will relieve all types and kinds of ruptures; that . 
it assists nature in healing ruptures; that it will hold a rupture se- 
curely and comfortably in place at all times and permit complete 
freedom of bodily movement and physical activity without being 
displaced; that it does not hinder circulation of the blood and does 
away with all the irritation, chafing, binding, rubbing, slipping and 
constricting pressure; that it will prevent muscles from spreading 
apart; that it is a marvelous invention for the treatment of ruptures 
materially different from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers named aforesaid 
and John C. Dobbs, trading as Dobbs Truss Company and as Dobbs 
Truss Sales Company of the Western States, represented that said 
device 1s a remedy or cure for rupture; that it is an adequate and 
effective treatment for all kinds and types of ruptures; that it assists 
nature in healing ruptures ; that it will keep ruptures tightly closed 
at all times; that it will hold a rupture securely and comfortably 
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in place at all times and permit complete freedom of bodily move- 
ment and physical activity without being displaced; that it does not 
hinder circulation of the blood and does away with all irritation, 
chafing, binding, rubbing, slipping and constricting pressure; that 
it will hold muscles together and prevent them from spreading apart; 
that it is a marvelous invention for the treatment of ruptures mate- 
rially different from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers named aforesaid 
and George R. Gardner, trading as Dobbs Truss Company, repre- 
sented directly and by implication that said device is a remedy or 
cure for rupture; that it is an adequate and effective treatment for 
all kinds and types of ruptures; that it assists nature in healing 
ruptures; that it will hold a rupture securely and comfortably in 
place at all times and permit complete freedom of bodily movement 
and physical activity without being displaced; that it does not hinder 
circulation of the blood and does away with all irritation, chafing, 
binding, rubbing and constricting pressure; that it will strengthen 
muscles and prevent them from spreading apart; that it is a mar- 
velous invention for the treatment of ruptures materially different 
from, and superior to, other trusses. 

The Dobbs Truss Company, Inc., and its officers named aforesaid 
and Henry J. Watkins, Jr., trading as The Dobbs Truss Distributing 
Company, represented directly and by implication that said device 
is a remedy or cure for rupture; that it is an adequate and effective 
treatment for all kinds and types of ruptures; that it assists nature in 
healing ruptures; that it will hold a rupture securely and comfortably 
in place at all times and permit complete freedom of bodily movement 
and physical activity without being displaced; that it does not hinder 
circulation of the blood and does away with all irritation, chafing, 
binding, rubbing and constricting pressure; that it will prevent the 
muscles from spreading apart; that it is a marvelous invention for 
the treatment of ruptures materially different from, and superior to, 
other trusses. 

Par. 9. The said advertisements are misleading in material re- 
spects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. 

In truth and in fact, the use of said device is not a remedy or cure 
for ruptures. It will not control or correct hernias. It is not an 
adequate and effective treatment for any kind or type of rupture. It 
will not relieve any kind or type of rupture. It will not assist nature 
in healing ruptures. It will not keep ruptures tightly closed at any 
time. It will not hold a rupture securely and comfortably in place 
at all times, and will not permit complete freedom of bodily move- 
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ment and physical activity without displacement. The use of said 
device will hinder circulation of the blood and will not do away with 
irritation, chafing, binding, rubbing, pinching, slipping and constrict- 
ing pressure. Said device will not hold muscles together or prevent 
muscles from spreading apart. It will not prevent a rupture from 
spreading or becoming strutted or enlarged. It will not strengthen 
or restore muscles to their original state. Said device is not a mar- 
velous scientifically designed invention for the treatment of ruptures 
and is not materially different from, or superior to, other trusses. 

Par. 10. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 11, 1950, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with unfair and 
deceptive acts and practices in commerce through the dissemination of 
false and misleading advertisements of a device, in violation of the 
provisions of said Act. After the issuance of said complaint and the 
filing of an answer thereto on behalf of all respondents, hearings 
were held at which testimony and other evidence in support of and in 
opposition to the allegations of said complaint were introduced be- 
fore a hearing examiner theretofore duly designated by the Commis- 
sion, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. On November 1, 1950, O. C. 
Dobbs, Jr., individually and as an officer of The Dobbs Truss Com- 
pany, Inc., and on February 8, 1951, Dobbs Truss Sales Company, 
Inc., a corporation, were added as respondents in this matter by order 
of the Commission, with the consent of all parties. The answer of all 
respondents filed October 9, 1950, was adopted by respondent O. C. 
Dobbs, Jr., as his answer. A separate answer on behalf of Dobbs 
Truss Sales Company, Inc., was filed on February 14, 1951. It was 
agreed by all parties that these respondents would be regarded as 
having been party respondents to this proceeding from its inception. 
Thereafter, the proceeding regularly came on for final consideration 
by said hearing examiner on the complaint, the answer thereto, testi- 
mony and other evidence, and proposed findings of fact and con- 
clusions presented by counsel, and said hearing examiner on March 12, 
1951, filed his initial decision. 
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Within the time permitted by the Commission’s Rules of Practice, 
respondents filed with the Commission an appeal from said initial 
decision, and thereafter this proceeding regularly came on for final 
consideration by the Commission upon said appeal and the briefs in 
support of and in opposition thereto; and the Commission, having 
issued its order granting said appeal in part and denying it in part, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts, conclusions drawn therefrom and order, the same to be in lieu 
of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent The Dobbs Truss Company, Inc., is a 
corporation organized and existing under the laws of the State of 
Alabama with its office located at 753 Lomb Boulevard, S. W., Bir- 
mingham, Alabama. 

Par. 2. In 1949 respondent The Dobbs Truss Company, Inc., whose 
stock was held by O. C. Dobbs, Sr., his wife, ten children and six sons- 
in-law, was foreclosed, although not dissolved. Two new corporations 
were formed simultaneously. The O. C. Dobbs Manufacturing Com- 
pany, not a respondent herein, took over its functions, and respondent 
Dobbs Truss Sales Company, Inc., under contract from The O. C. 
Dobbs Manufacturing Company, began the sale and distribution of 
the Dobbs Truss. The latter corporation is owned, through stock- 
holding, by respondents Homer C. Dobbs, O. C. Dobbs, Jr., and J. 
Wood Dobbs; and Homer C. Dobbs is president thereof. Respondent 
Homer C. Dobbs is and since 1945 has been president of The Dobbs 
Truss Company, Inc., and since March of 1949 has also been vice- 
president thereof. Prior to that date, respondent J. Wood Dobbs was 
vice-president of said corporation. Until 1949, respondent Gladys W. 
Clark was secretary-treasurer of said corporation but since that date 
has had no connection therewith, being succeeded in said office by 
respondent O. C. Dobbs, Jr., who presently exercises the functions of 
that office. 

Par. 3. Respondent Ellie H. Vines, Sr., is an individual trading as 
Dobbs Truss and Appliance Company with his office and principal 
place of business located at 1725 Third Avenue, North, Birmingham, 
Alabama. 

Par. 4. Respondent Clarence L. Clark is an individual trading as 
Dobbs Truss Appliance Company with his office and principal place of 
business located at 205 Whitehall Street, S. W., Atlanta, Georgia. 
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ve 5. Respondent Vic L. Brandon is an individual trading under 
his own name with his office and principal place of business located 
at 623 North Quincy Street, Clinton, Tlinois. 

Par. 6. Respondent Lemuel S. Dobbs is an individual trading as 
Dobbs Truss Company located until 1949 at 83 South High Street, 
Columbus, Ohio, and since then at 2132 East 9th Street, Cleveland, 
Ohio. 

Par. 7. Respondent Scott C. McClelland is an individual trading 
as Dobbs Truss Distributing Company with his office and principal 
place of business located at 631 Maison-Blanche Building, New Or- 
leans, Louisiana. 

Par. 8. Respondent Dobbs Truss Company of New York, Inc., is a 
corporation organized and existing under the laws of the State of 
New York with its office and principal place of business located at 
1475 Broadway, New York, N. Y., and respondents Edward Nolin, 
Rose Nolin and Rosamond Nolin are officers thereof. Respondent 
Edward Nolin also trades under the name of Dobbs Truss Company 
at 1475 Broadway, New York, N. Y., and in Philadelphia, Pennsyl- 
vania. Up until April of 1950, respondent Edward Nolin traded under 
the name of Dobbs Truss Company in Los Angeles, California, but 
has not done so since that date. He also maintained an office under 
the same trade name in Boston, Massachusetts, until 1949, at which 
time it was closed. He also maintained an office under the name of 
Dobbs Truss Company in Chicago, Lllinois, until July 1, 1950. 

Par. 9. Respondent Irvin O. Taylor is an individual trading as 
The Dobbs Truss with his office and principal place of business located 
at 541 Virginia Drive, Orlando, Florida. 

Par. 10. Respondents William L. Powell and Ed. F. Hill are indi- 
viduals who up until 1947 or 1948 traded as.co-partners under the name 
of The Dobbs Truss Distributing Company with their office and princi- 
pal place of business located at 705 Olive Street, St. Louis, Missouri. 
At that time respondent William L. Powell removed to Indianapolis, 
Indiana, where he has since traded from 6172-B Compton Street, 
Indianapolis, Indiana. Respondent Ed. F. Hill ceased doing business 
in St. Louis, Missouri, in May or June 1950 but has since traded in 
North Carolina with an office at Kannapolis, N. C. 

Par. 11. Respondent John C. Dobbs is an individual trading as 
Dobbs Truss Company who, up until 1948 or 1949, was located in San 
Francisco, California, and also, under the name of Dobbs Truss Sales 
Company of the Western States, in Oakland, California. For two or 
three months in 1950 he also was located in Tee Angeles, California, 
but at the present time is not in business. 
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Par. 12. Respondent George R. Gardner is an individual trading 
as Dobbs Truss Co. with his office and principal place of business ~ 
located at 866 Spitzer Building, Toledo, Ohio. 

Par. 18. Respondent Henry J. Watkins, Jr., is an individual trad- 
ing as The Dobbs Truss Distributing Company with his office and 
principal place of business located at 913 Woodward Building, Wash- 
ington, D. C. 

Par. 14. The individual respondents named as officers of the corpo- 
rations described in Paragraphs One, Two and Eight, above, have 
formulated, directed and controlled the policies, acts and practices 
of the respective corporations with which they are now or were 
connected. 

Par. 15. Respondents are now, and for some years last past, within 
the limitations set out in the preceding paragraphs above, have been, 
engaged in selling and distributing a patented device, as “device” is 
defined in the Federal Trade Commission Act. Said device is desig- 
nated and trade-marked as “Dobbs Truss.” 

This is a length of tension spring steel, covered with rubber, long 
enough to encircle half of the lower abdomen, sufficiently flexible to 
be bent to confrom to body contours, and on each end of which are 
affixed concave rubber pads, varying in diameter, which turn on the 
steel rod as upon an axis, to obviate slipping. Sizes for infants, for the 
very obese and for those with double hernias are also sold. 

Hernia and rupture to the layman are synonymous terms, and as 
used in respondents’ truss advertisements both connote to the layman 
‘that type of hernia called by the medical profession inguinal hernia. 
This is a protrusion of part of the contents of the abdominal cavity, 
usually the intestines, downward and outward into the inguinal canal 
and toward the scrotum. In early life in all males the lining of the 
abdominal cavity protrudes below the abdomen into the inguinal canal. 
In most people, however, this “sac” is obliterated during growth and 
the aperture through which it extended grows over with tissue. In 
some people this obliteration does not occur and the sac remains. It 
is into this sac usually in later life, as weight increases and bodily 
tone diminishes, that the abdominal contents descend. There can 
be no rupture unless this defect. (sac) of body structure exists. The 
protrusion itself of the abdominal contents, which are essential and 
vital parts of the body, is a defect in the bodily structure. Respond- 
ent’s appliance is intended and sold to retain this protrusion within the 
abdominal cavity where it belongs, for the proper functioning of the 
body. Examination of the truss itself and the demonstration in the 
hearings of how it is applied to the body show that respondents’ 
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product is an instrument, apparatus or contrivance intended to affect 
the structure or function of the body of man. 

Par. 16. Respondent The Dobbs Truss Company, Inc., until 1949 
and since then respondent Dobbs Truss Sales Company, Inc., have 
caused said product, when sold, to be transported from Birmingham, 
Alabama, to other respondents herein, located as hereinabove de- 
scribed, maintaining thereby a course of trade in said product in 
commerce between and among the various States of the United States 
and the District of Columbia, which has been constant and the volume 
of which has been and is substantial. 

Par. 17. Respondent The Dobbs Truss Company, Inc., was founded 
by O. C. Dobbs about ten years ago. It was, until 1949, engaged in 
the manufacture, sale and distribution of the Dobbs Truss. It issued 
territorially exclusive franchises to and sold at wholesale to distribu- 
tors, most of whom are respondents herein. These franchises pro- 
vided that the distributor would undertake to promote the sale of the 
device in his territory and to that end would do such advertising 
as may seem to him proper and advisable. ‘They further provided for 
cancelation by Dobbs Truss Sales Company, Inc., in the event that 
the distributor did not always conduct himself in such a way as to 
reflect credit on the manufacturer or was guilty of any immoral or 
illegal conduct or failure to pay bills in connection with the sale of 
the device. It was further provided that, when sold to the distributor, 
the device became the property of the latter and the distributor was 
liable for all refunds, guarantees or claims made by him to his cus- 
tomers. The franchise was couched in the usual terms of party of 
the first part and party of the second part. Nowhere therein does 
the word “agent” appear, except in the expression following the sec- 
ond party’s name—“is desirous ot becoming sole agent for the sale and 
distribution of said product for the territory described as follows :”— 
and in the paragraph permitting party of the second part to appoint 
agents and subagents within his territory. 

On February 25, 1947, the Federal Trade Commission wrote The 
Dobbs Truss Company, Inc., as to claims made for the Dobbs Truss 
in various advertising, asking whether it had placed such advertising, 
either radio or periodical, and to submit specimens. No reply to this 
letter is in the record. However, shortly thereafter, on March 26, 
1947, and on April 3, 1947, The Dobbs Truss Company, Inc., sent out 
a “special bulletin” to distributor respondents stating that the Federal 
Trade Commission had objected to certain advertised claims for the 
Dobbs Truss and that if the distributor were so advertising, to please 
stop doing so; that the company at some expense had made up various 
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advertising mats and had supplied them to distributor respondents; 
that it wanted the distributor respondents to use the mats so as to make 
the advertising nationally uniform and at the same time satisfactory 
to the Commission. These bulletins further offered the mats free of 
charge and stated that by their use The Dobbs Truss Company, Inc., 
could control and know what its distributors were using in the way of 
advertising. 

Respondent The Dobbs Truss Company, Inc., made no objection 
to any of the trade names used by the various distributors nor to the 
use of the trade-marked name Dobbs Truss but did object to the 
use of its corporate name, The Dobbs Truss Company, Inc. Only 
one meeting of the distributor respondents was ever held at the offices 
of The Dobbs Truss Company, Inc., and advertising discussions at 
that meeting were limited to consideration of the mats of suggested 
advertisements and various printed ‘circulars furnished to the dis- 
tributor respondents. The Dobbs Truss Company, Inc., did not give 
its approval to any advertisement disseminated by any distributor 
respondent other than by furnishing the mats and circulars prepared 
by it. It did not pay any advertising allowance or furnish any other 
financial aid to the distributor respondents. All of the advertise- 
ments disseminated by the distributor respondents bear the name and 
temporary local or territorial address of the distributor disseminating 
it. These advertisements, other than those prepared from circulars 
furnished by The Dobbs Truss Company, Inc., contain no reference 
whatever to The Dobbs Truss Company, Inc. 

The franchise agreements did not give The Dobbs Truss Company 
any control over the advertising policies of its distributors. Nor 
did it attempt to exercise any. The evidence of record, including the 
bulletins above referred to, only shows that The Dobbs Truss Com- 
pany, Inc., attempted in an advisory capacity to assist its distributors 
to avoid misrepresentation of their product in their advertisements. 

From this record it is concluded that The Dobbs Truss Company, 
Inc., had no connection with or responsibility for any of the advertise- 
ments disseminated by the respondent distributors other than those 
which were prépared from the advertising mats and circulars fur- 
nished by it. 

In 1949, after respondent Dobbs Truss Sales Company, Inc., con- 
tracted with The O. C. Dobbs Manufacturing Company to buy and 
resell the entire output of Dobbs Trusses, it issued its franchise, in 
substantially the same form, to most of the individuals and corpora- 
tions which had been distributors of The Dobbs Truss Company, Inc. 
There is no substantial evidence in the record, however, that it com- 
posed, issued, distributed or disseminated any circular, mat or ad- 
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vertisement or that it knew of, authorized, controlled or subsidized 
any advertising or representation by any distributor. 

Par. 18. In the course and conduct of their business, all respondents 
have, since March 31, 1938, disseminated and caused the dissemination 
of advertisements concerning said device by the United States mails 
and by various means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, for the purpose of inducing and 
which were likely to induce the purchase of said device, and said re- 
spondents have disseminated and caused the dissemination of ad- 
vertisements concerning said device for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
said device in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 19. Hernia and rupture are synonymous to the layman, and 
as used in respondents’ truss advertisements both terms connote in- 
guinal hernia to him. Inguinal hernia may be simple or uncom- 
plicated, in which cases the extrusion recedes by itself upon reclining 
or can be pushed back into the abdominal cavity from which it came, 
by the patient or by another. Inguinal hernia may also be non- 
reducible, in which cases it adheres to the inguinal canal into which it 
has protruded and cannot be put back into the abdominal cavity. 
The only cure, remedy or treatment is surgery. Some non-reducible 
hernias become strangulated, whereby the blood supply to the extru- 
sion is cut off or materially reduced by the pressure of tissues sur- 
rounding the aperture or in the inguinal canal. Strangulation, un- 
treated, shortly results in gangrene and death. Immediate surgery 
is the only cure, remedy or treatment in such cases. The only purpose 
of any truss, including respondents’, is to keep the contents of the 
abdominal cavity from protruding. It is obvious, therefore, that in 
the case of irreducible or strangulated hernias, respondents’ device 
cannot cure, remedy, treat, relieve, control or correct, nor will it hold 
the rupture tightly closed at any time, hold the muscles together, keep 
them from spreading or strutting, or restore them to their original 
state. Neither can it assist nature to do any of these things. Nor 
will it do away with all chafing, binding, rubbing, constricting pres- 
sure or hindrance to the circulation, since the pressure of respondents’ 
device would necessarily be on the extrusion instead of on the abdom- 
inal wall through which it protruded. Nor can it be worn with either 
security or comfort. Any and all such representations are, therefore, 
necessarily false, misleading and deceptive as to the effect of the use 
of the Dobbs Truss in cases of irreducible inguinal rupture. The 
record is silent as to the prevalence of irreducible inguinal rupture. 
However, it is inferred that irreducible inguinal rupture is common, 
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since the medical experts were all familiar with it and since one of 
the respondents’ advertisements cautions that unless even a small 
rupture is held in by a truss, it may soon become an irreducible rup- 
ture. The advertisements and circulars disseminated by the various 
respondents herein are unlimited in appeal. Nowhere are the words 
“rupture” and “hernia” qualified by the word “reducible” or any other 
expression of similar import, nor is there any statement in such 
advertisements and circulars suggesting that the promised benefits of 
purchase and use do not and cannot apply to irreducible rupture and 
hernia. Respondents’ representations which so refer to rupture or 
hernia without any further qualification include both reducible and 
irreducible hernia and rupture in their meaning. 

Par. 20. One of the two circulars describing the Dobbs Truss, 
printed and disseminated by The Dobbs Truss Company, Inc., to vari- 
ous distributor respondents is a reprint of a story written by a re- 
porter for and printed in the Birmingham Post on June 19, 1946, 
describing how O. C. Dobbs came to invent the device and the extent 
of the business done in it. This circular contains the statement, 
“ “He was cured.’ Within six months he (Dobbs) claims, he was able 
to return the parts to the junk pile, ‘a cured man.’” Although this is 
the statement of the newspaper reporter, by adopting and disseminat- 
ing it respondents made it their own. Although it is a statement only 
as to the therapeutic effect of the device on one man, a reader who has 
a rupture would reasonably conclude that the Dobbs Truss would cure 
his rupture also. This circular was also disseminated, as found in 
Paragraph Eighteen, supra, by respondents Ellie H. Vines, Sr., trad- 
ing as Dobbs Truss and Appliance Company; Vic L. Brandon; Scott 
C. McClelland, trading as Dobbs Truss Distributing Company ; Dobbs 
Truss Company of New York, Inc.; Edward Nolin, Rose Nolin and » 
Rosamond Nolin, as officers of Dobbs Truss Company of New York, 
Inc.; Edward Nolin, trading as Dobbs Truss Company; and Irvin O. 
Taylor, trading as The Dobbs Truss. 

Par. 21. The representation contained in the foregoing paragraph 
is false, misleading and deceptive. No truss, appliance or device can 
do anything for an irreducible hernia. The great weight of the evi- 
dence is that reducible hernia can only be cured by surgical removal 
of the hernial sac and the surgical closing of the aperture through 
which it extends. For obvious reasons, the testimony of laymen 
that they were cured by wearing respondents’ device is of little weight. 
Respondents’ medical expert testified as to one case of cure he said he 
had seen, but he also said he recommends and performs surgery on his 
own patients to cure hernia. This “cure” testimony cannot outweigh 
the longer years. of actual experience by experts in this field. There 
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was some testimony that hernias in very young infants can sometimes 
be cured by a truss but there is no unanimity of medical opinion as to 
the efficacy of such therapy. Surgical correction is now used on very 
young infants. Even where truss treatment has succeeded, it is lim- 
ited to four years or younger. Cure by truss in these rare cases is 
impossible unless the hernial sac is obliterated and the size of the 
aperture reduced—a natural process possible only in infants and not 
in adults. The record does not show whether the medical experts 
testifying as to cure in infants were discussing only inguinal hernia 
or hernias in general, of which the umbilical type naturally accounts 
for a number of infancy ruptures. It is, therefore, inferred that cures 
of hernia in young infants by the wearing of a truss is so rare and 
uncertain as to be negligible. 

Par. 22. By newspaper advertisement respondents The Dobbs Truss 
Company, Inc., Homer C. Dobbs, J. Wood Dobbs, Gladys W. Clark 
and O. C. Dobbs, Jr., as officers thereof, disseminated, as found in 
Paragraph Eighteen, supra, a representation that their device keeps 
a rupture tightly closed at all times, while working, lifting, walking 
or swimming. This representation is false, deceptive and misleading 
as to any hernia. To close a reducible rupture means to close the 
apterture through which it has protruded, to close it anatomically. 
It does not mean merely to hold the protrusion in. The preponder- 
ance of the testimony is that anatomical closure can only be accom- 
plished surgically. Lay witness testimony that the Dobbs Truss kept 
the rupture closed is rejected because a layman does not have the 
detailed anatomical knowledge necessary to give such a statement 
weight. Non-reducible hernia cannot be closed at all by any device. 

Par. 23. All respondents, except Dobbs Truss Sales Company, Inc., 
Dobbs Truss Company of New York, Inc., and its officers as such, 
John C. Dobbs and Lemuel 8. Dobbs, by means of a circular, have dis- 
seminated, as found in Paragraph Eighteen, supra, representations 
that the Dobbs Truss when used in rupture cases: 

(1) Is different from and superior to other trusses; 

(2) Does not hinder circulation of the blood and does away with 
all chafing, rubbing, irritation, binding, slipping and constricting 
pressure; 

(3) Will “help nature help you”; 

(4) May be worn with complete security and comfort; and 

(5) Is a marvelous invention for rupture treatment. 

The second, third and fourth of these representations are false as to 
non-reducible rupture for reasons set out in Paragraph Nineteen, 
supra. As to reducible hernia, the third one of these representations 
is false, misleading and deceptive in its breadth and implications. 
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“It [respondents’ device] will help nature help you” plainly implies 
cure for rupture through a combination of the device and bodily re- 
cuperative powers. There was evidence from layman-purchaser- 
wearers of respondents’ device that their protrusions extruded less 
and less the longer the device was worn, and from a medical expert 
user to the same effect ; however, the latter recommended surgery for 
his hernia patients and the preponderance of qualified medical opinion 
was that no device or combination of devices allied with “nature” 
could effect a cure for rupture except possibly in very young infants— 
that the only cure was surgical repair. The opinion testimony of 
respondents’ medical expert that if the protrusion is completely re- 
duced and maintained, natural bodily processes will eventually close 
the aperture, is rejected as unsubstantial. 

Par. 24. On the first representation set out in Paragraph Twenty- 
Three, supra, there is substantial and credible medical opinion that 
respondents’ device is no different from, nor superior to, other trusses 
in the sense that the principle of all trusses is the same—to keep the 
protrusion in. There are, however, different and superior means of 
accomplishing a givenend. For example, although, the old-fashioned 
wooden leg and the modern artificial leg both have the same basic 
function of furnishing artificial support, there is a wide difference 
between them, and the modern artificial limb is a superior product. 
Respondents’ device and a number of other trusses as well are in the 
record. Still other trusses were described. The application and fit- | 
ting of respondents’ device was demonstrated in the hearings. Upon 
consideration of the hearing examiner’s findings based upon the visual 
and other evidence and upon a consideration of the oher evidence of 
record, it is concluded that the allegations of the complaint as to re- 
spondents’ representations that their device is different from and 
superior to other trusses have not been sustained. . 

As to the second representation set out in Paragraph Twenty-Three 
above, there is some opinion evidence that some of the claims made 
for respondents’ device are untrue. This evidence came, however, 
from men who had never seen respondents’ device before. Other evi- 
dence indicates that some of these claims are true only if the device 
is well fitted. However, there is no evidence in the record that re- 
spondents’ device is not well fitted when sold. There is testimony 
that care is taken to fit the Dobbs Truss when it is sold. Also, actual 
users of the Dobbs Truss, including a medical expert user, testified 
that it did not bind, chafe, rub, irritate or slip. On such points, opin- 
ion testimony from witnesses without previous experience with this 
device is outweighted by the testimony of equally credible witnesses 
who have had actual experience wit hits use. In a very strict or 
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narrow sense, the Dobbs Truss does chafe, bind, rub, irritate and slip 
upon occasion and to a minor degree. Long wearing will show a 
thickening of the skin where the two concave pads press the body. 
But comfortable clothes and shoes do all these things at times and 
under some circumstances. It is obvious from the advertising itself 
that these claims were made in comparison with other trusses, such as 
are in the record, and these claims are to be taken in a general sense. 
It is concluded that respondents’ advertising reasonably would be, and 
was, so understood by readers. It is obvious that the satisfied wearers 
were testifying that the Dobbs Truss did not slip, chafe, bind, pinch, 
rub or irritate them to any appreciable degree, nor to the extent caused 
by other trusses which they had worn. Therefore, the record does not 
sustain the allegations of the complaint as to respondents’ representa- 
tions that the Dobbs Truss does not chafe, bind, rub, slip or irritate, 
where the rupture is reducible. As applied to non-reducible rup- 
tures, these representations are false for the reasons set out, supra, in 
Paragraph Nineteen. 

On the question of the device hindering the circulation of the blood, 
the medical evidence was unanimous that there was some hindrance 
or impairment of circulation. This overcomes any law witness testi- 
mony to the contrary and, accordingly, the finding is that such repre- 
sentation is false, misleading and deceptive. By the same reasoning, 
if the device impairs the circulation of the blood, it must exert con- 
stricting pressure and, accordingly, the representation that it does 
not is found to be false, misleading and deceptive, as to any inguinal 
rupture. 

As to the representation that respondents’ device may be worn 
with complete security and comfort by those with reducible rupture, 
there is no evidence it will not keep the protrusion in. There was 
medical opinion evidence that no truss would hold a hernia under all 
conditions and that any truss is uncomfortable. This opinion evi- 
dence was not based on any acquaintanceship with the Dobbs Truss. 
On the other hand, users of it testified as a fact that the device was 
both secure and comfortable, far more so than other trusses, and that 
it did hold the rupture under conditions of exercise, work and rest. 
Actual usage on such points is superior in weight to opinion, no 
matter how distinguished and extensive the general background 
thereof. Consequently, the record does not sustain the allegation of ~ 
the complaint that these representations are false, misleading and 
deceptive as to the use of the Dobbs Truss by those having a reduci- 
ble rupture. However, upon this record it is found that these 
representations are false as to the use of a Dobbs Truss by those 
having non-reducible ruptures, for the reasons set out, supra, in 
Paragraph Nineteen. 
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Par. 25. The representation that the device is a marvelous invention 
for rupture treatment raises the questions of whether it is an invention 
and whether it is a treatment for rupture. The word “marvelous” 
is found to be simply descriptive puffing. The device is patented and 
therefore has some prima facie novelty. Visual comparison alone 
with other trusses in the record shows that it is different in construc- 
tion, fitting and application. There is no evidence in the record that 
it is not an invention except the opinion of two medical experts that 
its principle was the same as all other trusses—namely, to keep the 
protrusion in. The weight of the evidence is with the affirmative. 
The finding, therefore, is that that part of the representation—that the 
device is an invention—is neither false, misleading nor deceptive. 
Neither of the two medical experts testifying in support of the com- 
plaint was asked whether the device was a treatment for rupture. The 
medical expert testifying for the respondent defined rupture treat- 
ment as reduction and maintenance of the reduction, which the Dobbs 
Truss will do with a reducible rupture. His distinguished treatment 
from cure or remedy and, in effect, said that this device is a treatment 
for reducible rupture. There is no evidence to the contrary on this 
point. The medical opinion was unanimous that where surgery was 
contraindicated, trusses were recommended, obviously as a treatment 
or control. These cases amounted to about 2 percent of the total pa- 
tients seeking cure. Therefore, the record does not sustain the 
allegation of the complaint that this representation is false, misleading 
and deceptive as to reducible rupture. However, upon this record it 
is found that this representation is false as to non-reducible rupture, 
for reasons stated, supra, in Paragraph Nineteen. 

Par. 26. All respondents, except Dobbs Truss Sales Company, Inc., 
William L. Powell, Ed. F. Hill and John C. Dobbs, have disseminated, 
as found in Paragraph Eighteen, supra, advertisements representing 
that the Dobbs Truss when used in rupture cases does not spread 
the muscles apart or spread or strut the rupture, and that with it the 
wearer gets maximum effective relief. As to those people with non- 
reducible rupture, these representations are false, for reasons set forth, 
supra, in Paragraph Nineteen. As to reducible rupture, on the first 
of these claims there is a conflict of evidence. One medical expert, 
testifying in support of the complaint, was of the opinion that re- 
spondents’ device prevents a rupture from spreading or enlarging; a 
second expert was of the opinion that it cannot prevent muscles from 
spreading and that it does not hold the muscles in place. Respond- 
ents’ expert was of the opinion that the ordinary truss does spread 
the muscles apart, but that respondents’ device does not strut (expand) 
the muscles. The latter was a statement of fact rather than an opinion, 
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since the witness had worn the device for about a year himself. Lay 
witnesses who wear respondents’ device testified it did not spread 
their abdominal muscles. Upon this record it is believed that the 
allegations of the complaint that these representations are false, mis- 
leading and deceptive have not been sustained as to reducible rupture. — 

The representation that respondents’ device gives maximum effective 
relief has not been proven on this record to be false, misleading or 
deceptive as to reducible rupture. Only one of the two experts tend- 
ered in support of the complaint was queried on this point, his reply 
being that the device would relieve the symptoms of hernia. Re- 
spondents’ expert testified that relieving a hernia meant simply putting 
the protrusion back in the abdomen and keeping it there, and that the 
device does that. Several lay users of the device testified it gave them 
relief from pain and protrusion. The words “maximum” and “ef- 
fective” are taken simply as descriptive “puffing.” There has been 
a failure of proof that respondents’ device does not give the relief 
advertised to those with reducible rupture in the sense of the only 
definition appearing in this record. 

Par. 27. Respondents Ellie H. Vines, Sr., trading as Dobbs Truss 
and Applhance Company, and Clarence L. Clark, trading as Dobbs 
Truss Appliance Company, have disseminated, as found in Paragraph 
Eighteen, supra, an advertisement representing that the Dobbs Truss 
is different from other trusses. The allegation of the complaint that 
this representation is false, misleading and deceptive has not been 
sustained, for the reasons stated in Paragraph Twenty-Four, supra. 

Par. 28. Respondent Vic L. Brandon has disseminated, as found 
in Paragraph Eighteen, supra, an advertisement representing that 
the Dobbs Truss when used in rupture cases holds the abdominal 
muscles together. Although one medical expert implied that it would 
hold the abdominal muscles together as claimed, the greater weight 
of the expert testimony on this point is that it would not. It is 
found, therefore, that this representation is misleading and deceptive, 
as to both reducible and non-reducible rupture. 

Par. 29. Respondent Lemuel S. Dobbs, trading as Dobbs Truss 
Company, has disseminated, as found in Paragraph Eighteen, supra, 
advertisements and a circular representing directly and by implica- 
tion that the Dobbs Truss when used in rupture cases will: 

(1) Correct a hernia; 

(2) Control a hernia; 

(3) Restore the muscles to their original state; 

(4) Free the wearer of his rupture completely and permanently; 

(5) Do away with all chafing, binding and constricting pressure; 

(6) Not slow up the circulation of the blood; 
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(7) Not enlarge the rupture; 
(8) Permit complete freedom of bodily pees without dis- 
placement of the truss pad. 


All of these representations are false as to non-reducible hernia, for 
reasons set out, supra, in Paragraph Nineteen. As to reducible 
hernia, the representations numbered 5, 7 and 8, above, have not been 
proven to be false, misleading or deceptive, for the reasons stated in 
Paragraphs Twenty-Four and Twenty-Six, respectively, except that 
the representation that the device exerts no constricting pressure is 
found to be false, misleading and deceptive, for reasons stated in 
Paragraph Twenty-Four, supra. Number 6, above, for reasons stated 
in Paragraph Twenty-Four, supra, is found to be false, misleading 
and deceptive. Number 4 clearly implies a complete and permanent 
cure and is found to be false, misleading and deceptive, for the reasons 
stated in Paragraphs Nineteen and Twenty-One, supra. 

Par. 30. Only one of the three medical experts testifying in this 
proceeding was asked whether respondents’ device would correct a 
hernia. His opinion was that it would not. There is no substantial 
or direct evidence to the contrary, except one instance of “cure” which 
is rejected as unsubstantial. Hence, the representation that the device 
will correct a reducible hernia is found to be false, misleading and 
deceptive. 

One medical expert testified directly, and the other two by implica- 
tion, that respondents’ device will control a rupture. It is obvious 
from the record that all meant this in the sense of keeping the contents 
of the abdominal cavity from protruding. The representation does 
not imply cure, correction, remedy or the removal of the condition or 
its cause. If it did, it would be false as to any inguinal rupture, for 
reasons set out, supra, in Paragraphs Nineteen and Twenty-One. 
At most, it implies symptomatic relief and preventing a worsening. 
In this sense, the representation has not been proven to be false, mis- 
leading or deceptive as to reducible hernia. 

While the testimony of one medical expert was that in his opinion 
respondents’ device will restore the abdominal muscles to their original 
state, the greater weight of the evidence is that it will not, and the 
finding, accordingly, is that this representation is false, misleading 
and deceptive. 

Par. 31. Respondent Scott C. McClelland, trading as Dobbs Truss 
Distributing Company, disseminated, as found in Paragraph Eight- 
een, supra, an advertisement representing that respondents’ device 
does not strut the rupture and does not spread the muscles apart in 
rupture cases. These representations are found to be false as to non- 
reducible hernia, for reasons stated in Paragraph Nineteen, above. 
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One medical expert was of the opinion that the Dobbs Truss would 
strut a rupture, a second did not know the meaning of the word, and 
a third, who had personal experience with the device, stated definitely 
it Cid not strut the rupture. Upon this record this representation has 
not been proven to be false, misleading or deceptive, as to reducible 
hernia. 

_ The representation that respondents’ device does not spread the ab- 
dominal muscles apart, as to reducible hernia, has not been proven to 
be false, misleading or deceptive, for the same reasons stated in Para- 
graph Twenty-Six, supra. 

Par. 32. Respondents Dobbs Truss Company of New York, Inc., 
Edward Nolin, Rose Nolin, and Rosamond Nolin, as officers thereof, 
have disseminated, as found in Paragraph Eighteen, supra, advertise- 
ments and a circular representing that the Dobbs Truss gives the 
wearer amazing, efficient relief in rupture cases and does not spread 
the rupture. These representations have hereinabove been considered 
as to reducible hernia in Paragraph Twenty-Six. For the reasons 
cited therein, the finding here is that they have not been proven to be 
false, misleading or deceptive as to reducible hernia. Both of them 
are false as to non-reducible hernia, for reasons stated in Paragraph 
Nineteen, above. 

Par. 83. Respondent, Edward Nolin, trading as Dobbs Truss Com- 
pany, has disseminated, as found in Paragraph Eighteen, supra, ad- 
vertisements and circulars representing that the Dobbs Truss when 
used in rupture cases: 

(1) Does not spread muscles: 

(2) Does not hinder circulation of the blood; 

(3) Cannot slip; 

(4) Keeps rupture tightly closed at all times; 

(5) Gives relief; 

(6) Holds muscles together ; 

(7) Does away with all chafing, binding, rubbing and irritation; 

(8) May be worn with complete security and comfort; 

(9) Does away with all constricting pressure. 

All of these representations are false as to non-reducible rupture, for 
the reasons stated in Paragraph Nineteen, above. Representations 
numbered 2, 4 and 9 have hereinbefore been found to be false, mislead- 
ing and deceptive as to reducible rupture and are again so found for 
the reasons given in Paragraphs Twenty-Four and Twenty-Two, 
above. The representation that the device holds muscles together 
when used in connection with a reducible rupture is, by the greater 
weight of medical evidence in the record, misleading and deceptive 


THE DOBBS TRUSS CO., INC. ET AL. tit 
1090 Findings 


for the reasons stated in Paragraph Twenty-Kight. The remaining 
representations, above, numbered 1, 3, 5, 7 and 8, have not been proven 
to be false, misleading or deceptive in cases of reducible rupture, for 
the reasons hereinabove given in Paragraphs Twenty-Four and 
Twenty-Six. 

Par. 34. Respondent Irvin O. Taylor, trading as The Dobbs Truss, 
has disseminated, as found in Paragraph Eighteen, supra, advertise- 
ments in newspapers representing that the Dobbs Truss when used in 
rupture cases will not enlarge the rupture, does not spread muscles, 
is comfortable to wear and draws the opening together, giving nature 
a chance to repair; that it is different and does not pinch, bind, slip 
or chafe. The representation that the device draws the opening to- 
gether, giving nature a chance to repair, is false, misleading and de- 
ceptive as to any inguinal rupture, for the reasons stated hereinabove 
in Paragraphs Twenty-Two, Twenty-Three, and Twenty-Nine. The 
remaining representations, except that the Dobbs Truss is different, 
have not been proven to be false, misleading or deceptive, for the rea- 
sons stated hereinabove in Paragraphs Twenty-Four and Twenty-Six 
as to reducible rupture, but are found to be false as to non-reducible 
rupture, for the reasons tsated in Paragraph Nineteen, above. The 
representation that the Dobbs Truss is different has not been proven 
to be false, misleading or deceptive in any respect. 

Par. 35. Respondent John C. Dobbs, trading as Dobbs Truss Com- 
pany and as Dobbs Truss Sales Company of the Western States, has 
disseminated, as found in Paragraph Eighteen, supra, advertisements 
in newspapers representing that the Dobbs Truss when used in rup- 
ture Cases: 

(1) Holds muscles together ; 

(2) Does not spread muscles; 

(3) Keeps rupture tightly closed at all times. 

The first and third of these representations are found to be false, 
misleading and deceptive as to any inguinal hernia, for the reasons 
stated in Paragraphs Twenty-Two and Twenty-Eight, supra. The 
second has not been proven to be false, misleading or deceptive as to 
reducible hernia, for the reasons stated in Paragraph Twenty-Six, but 
is found to be false as to non-reducible hernia in accordance with 
Paragraph Nineteen, supra. 

Par. 36. Respondent George R. Gardner, trading as Dobbs Truss Co., 
has disseminated, as found in Paragraph Highteen, supra, a circular 
and newspaper advertisement representing that the Dobbs Truss when 
used in rupture cases: 

(1) Is a marvelous invention for rupture treatment; 

(2) Is different from other trusses; 
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(3) Does away with all chafing, binding, rubbing and irritation ; 
(4) Does away with all constricting pressure ; 

(5) Does not spread muscles; 

(6) Helps nature to strengthen muscles and tissues ; 

(7) Controls a rupture; 

(8) Is comfortable and secure; 

(9) Does not hinder blood circulation. 


Representations numbered 1, 3, 5, 7 and 8 have not been proven to be 
false, misleading or deceptive as to reducible hernia, for the reasons 
stated in Paragraphs Twenty-Four, Twenty-Five, Twenty-Six and 
Thirty herein. Representations numbered 4, 6 and 9 are false, mis- 
leading and deceptive as to any inguinal hernia, for the reasons stated 
in Paragraphs Twenty-Three and Twenty-Four. Representations 1, 
8, 4, 5, 6, 7, 8 and 9, inclusive, are false as to non-reducible hernia, 
for reasons stated in Paragraph Nineteen, above. The allegation that 
representation numbered 2 is false, misleading and deceptive has not 
been sustained, for the reasons stated in Paragraph Twenty-Four 
herein. 

Par. 37. Respondent Henry J. Watkins, Jr., trading as The Dobbs ~ 
Truss Distributing Company, disseminated, as found in Paragraph 
Highteen, supra, advertisements representing that the Dobbs Truss is 
different and does not spread muscles when used in rupture cases. 
These have not been proven to be false, misleading or deceptive as to 
reducible hernia, for the reasons stated in Paragraphs Twenty-Four 
and Twenty-Six herein. As to nonreducible hernia, the second of 
these representations is false, for reasons stated in Paragraph Nine- 
teen, above. ; 

Par. 38. The representations made by respondents as to the effects 
of using the Dobbs Truss for ruptures or hernias without any qualifi- 
cation, apply equally to reducible and irreducible ruptures and 
hernias. In the absence of such qualification, those representations 
which are not true in the case of irreducible rupture or hernia con- 
stitute false, misleading and deceptive representations. 

Par. 39. The advertisements which contained the representations 
hereinabove found to be false, misleading and deceptive were false ad- 
vertisements. Respondents’ use of the aforesaid false, misleading and 
deceptive representations, disseminated as aforesaid, has had the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
representations were true and to induce a substantial number of the 


public to purchase the Dobbs Truss because of such erroneous and 
mistaken belief. | 
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1. The representations hereinabove found to be false, misleading 
and deceptive, disseminated by the various respondents as set out, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

2. The facts found in Paragraph Seventeen of the above findings 
as to the facts do not constitute the distributor respondents herein 
agents of The Dobbs Truss Company, Inc., or Dobbs Truss Sales Com- 
pany, Inc., so as to make the latter companies legally responsible for 
the advertisements disseminated by such distributor respondents. 
However, this should not be construed as holding that The Dobbs 
Truss Company, Inc., is not legally responsible for the representations 
contained in the advertisements disseminated by the distributor re- 
spondents which advertisements were prepared from advertising mats 
or circulars furnished by it for that purpose. 


ORDER 


I. 


lt is ordered, That respondents The Dobbs Truss Company, Inc., 
a corporation, its officers, representatives, agents and employees; 
Homer C. Dobbs, J. Wood Dobbs, Gladys W. Clark and O. C. Dobbs, 
Jr., individually and as officers of said corporation, their representa- 
tives, agents and employees; Hilée H. Vines, Sr., trading as Dobbs 
Truss and Appliance Company, or under any other trade name, his 
representatives, agents and employees; Vie L. Brandon, his repre- 
sentatives, agents and employees; Scott C. McClelland, trading as 
Dobbs Truss Distributing Company, or under any other trade name, 
his representatives, agents and employees; Dobbs Truss Company of 
New York, Inc., a corporation, its officers, representatives, agents 
and employees; Hdward Nolin, Rose Nolin and Rosamond Nolan, 
individually and as officers of Dobbs 'Truss Company of New York, 
Inc., their representatives, agents and employees; Edward Nolin, 
trading as Dobbs Truss Company, or under any other trade name, 
his representatives, agents and employees; and Jrvin O. Taylor, trad- 
ing as The Dobbs Truss, or under any other trade name, his representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
the Dobbs Truss, or any product or device of substantially similar 
construction or design or possessing substantially similar properties, 
whether sold under the same name or any other name, do forthwith 
cease and desist from directly or indirectly : 
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1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device will 
cure, or has cured, any rupture or hernia. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains the representation prohibited in Paragraph 1 of Sub- 
division I of this order. 


II. 


It is further ordered, That respondents The Dobbs Truss Company, 
Inc., a corporation, its officers, representatives, agents and employees; 
Homer C. Dobbs, J. Wood Dobbs, Gladys W. Clark and O. C. Dobbs, 
Jr., individually and as officers of said corporation, their representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution of the Dobbs Truss, or any product or device of substantially 
similar construction or design or possessing substantially similar 
properties, whether sold under that name or any other name, do forth- 
with cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device will keep 
a rupture tightly closed at all times. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains the representation prohibited in Paragraph 1 of Sub- 
division IT of this order. 


IIT. 


It is further ordered, That respondents The Dobbs Truss Company, 
Inc., a corporation, its officers, representatives, agents and employees; 
Homer C. Dobbs, J. Wood Dobbs, Gladys W. Clark and O. C. Dobbs, 
Jr., individually and as officers of said corporation, their representa- 
tives, agents and employees; Ellie H. Vines, Sr., trading as Dobbs 
Truss and Appliance Company, or under any other trade name, his 
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representatives, agents and employees; Clarence L. Clark, trading 
as Dobbs Truss Appliance Company, or under any other trade name, 
his representatives, agents and employees; Vic L. Brandon, his repre- 
sentatives, agents and employees; Scott C. McClelland, trading as 
Dobbs Truss Distributing Company, or under any other trade name, 
his representatives, agents and employees; Edward Nolin, trading 
as Dobbs Truss Company, or under any other trade name, his repre- 
sentatives, agents and employees; /rvin O. Taylor, trading as The 
Dobbs Truss, or under any other trade name, his representatives, 
agents and employees; William L. Powell and Ed. F. Hill, individ- 
ually and as copartners, trading as The Dobbs Truss Distributing 
Company, or under any other trade name, their representatives, agents 
and employees; George R. Gardner, trading as Dobbs Truss Co., or 
under any other trade name, his representatives, agents and employ- 
ees; Henry J. Watkins, Jr., trading as The Dobbs Truss Distributing 
Company, or under any other trade name, his representatives, agents 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of the 
Dobbs Truss, or any product or device of substantially similar con- 
struction or design or possessing substantially similar properties, 
whether sold under the same or any other name, do forthwith cease 
and desist from directly or indirectly : : 

1. Disseminating or causing to be disseminated, ne means of ae 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device does not 
hinder circulation of the blood, does away with all constricting pres- 
sure or will help nature help the wearer. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device may be 
worn with security and comfort, does away with all chafing, binding, 
rubbing, irritation or slipping or is of any value for rupture treat- 
ment, unless such representation be expressly limited to reducible 
hernia or rupture. 

3. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraphs 
1 and 2 of Subdivision ITI of this order. 
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It is further ordered, That respondents The Dobbs Truss Company, 
Inc., @ corporation, its officers, representatives and employees; Homer 
C. Dobbs, J. Wood Dobbs, Gladys W. Clark and O. C. Dobbs, Jr., in- 
dividually and as officers of said corporation, their representatives, 
agents and employees; “vie H. Vines, Sr., trading as Dobbs Truss and 
Appliance Company, or under any other trade name, his representa- 
tives, agents and employees; Clarence L. Clark, trading as Dobbs Truss 
Appliance Company, or under any other trade name, his representa- 
tives, agents and employees; Vic L. Brandon, his representatives, 
agents and employees; Lemuel S. Dobbs, trading as Dobbs ‘Truss 
Company, or under any other trade name, his representatives, agents 
and employees; Scott C. McClelland, trading as Dobbs Truss Dis- 
tributing Company, or under any other trade name, his representa- 
tives, agents and employees; Dobbs Truss Company of New York, Inc., 
a corporation, its officers, representatives, agents and employees; 
Edward Nolin, Rose Nolin and Rosamond Nolin, individually, and as 
officers of Dobbs Truss Company of New York, Inc., their represent- 
atives, agents and employees; Hdward Nolin, trading as Dobbs Truss 
Company, or under any other trade name, his representatives, agents 
and employees; Zrvin O. Taylor, trading as The Dobbs Truss, or under 
any other trade name, his representatives, agents and employees; 
George R. Gardner, trading as Dobbs Truss Co., or under any other 
trade name, his representatives, agents and employees; and Henry J. 
Watkins, Jr., trading as The Dobbs Truss Distributing Company, or 
under any other trade name, his representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of the Dobbs Truss, or any 
product or device of substantially similar construction or design or 
possessing substantially similar properties, whether sold under the 
same or any other name, do forthwith cease and desist from directly 
or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device does not 
spread muscles, that it does not strut or enlarge the rupture or that it 
will give relief to the wearer, unless such representation be expressly 
limited to reducible hernia or rupture. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
of Subdivision IV of this order. 


Vie 


It is further ordered, That respondent Vic L. Brandon, his repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution of the Dobbs Truss, or any product or device of substantially 
similar design or construction or possessing substantially similar prop- 
erties, whether sold under the same or any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device holds the 
abdominal muscles together. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains the representation prohibited in Paragraph 1 of Sub- 
division V of this order. 


VI. 


It is further ordered, That respondent Lemuel S. Dobbs, trading as 
Dobbs Truss Company, or under any other trade name, his representa- 
tives; agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
the Dobbs Truss, or any product or device of substantially similar de- 
sign or construction or possessing substantially similar properties, 
whether sold under the same or any other name, do forthwith cease and 
desist from directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that the Dobbs Truss will 
free the wearer of his rupture completely and permanently, that it 
will not slow up the circulation of the blood, that it exerts no con- 
stricting pressure, that it will correct a hernia, or that it will restore 
the muscles to their original state. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device will con- 
trol a hernia, will not enlarge a rupture, will permit complete freedom 
of bodily movement without displacement of the truss pad, or will do 
away with all chafing or binding, unless such representations be ex- 
pressly limited to reducible hernia or rupture. 

3. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited by Paragraphs 
‘1 and 2 of Subdivision VI of this order. 


VIE; 


It is further ordered, That respondent Edward Nolin, trading as 
Dobbs Truss Company, or under any other trade name, his repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or distribu- 
tion of the Dobbs Truss, or any product or device of substantially 
similar construction or design or possessing substantially similar prop- 
erties, whether sold under the same or any other name, do forthwith 
cease and desist from directly or indirectly: _ 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device keeps 
the rupture tightly closed at all times or that it holds muscles together. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
of Subdivision VII of this order. 


Vill. 


It is further ordered, That respondent Irvin O. Taylor, trading as 
The Dobbs Truss, or under any other trade name, his representatives, 
agents and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale or distribution of the 
Dobbs Truss, or any product or device of substantially similar con- 
struction or design or possessing substantially similar properties, 
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whether sold under the same or any other name, do forthwith cease and 
desist from directly or indirectly: 

1, Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device draws 
the opening of the rupture together or that it gives nature a chance 
to repair the rupture. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
of Subdivision VIII of this order. 


Tx 


It is further ordered, 'That respondent John C. Dobbs, trading as 
Dobbs Truss Company and as Dobbs Truss Sales Company of the 
Western States, or under any other trade name or names, his repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution of the Dobbs Truss, or any product or device of substantially 
similar construction or design or possessing substantially similar prop- 
erties, whether sold under the same or any other name, do forthwith 
cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined-in the Federal Trade Commission Act, any advertisement which 
represents, directly or by implication, that said device holds muscles 
together or keeps the rupture tightly closed at all times. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device does not 
spread muscles, unless such representation be expressly limited to 
reducible hernia or rupture. 

3. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraphs 
1 and 2 of Subdivision IX of this order. 
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It is further ordered, That respondent George R. Gardner, trading 
as Dobbs Truss Co., or under any other trade name, his representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of the Dobbs Truss, or any product or device of substantially similar 
construction or design or possessing substantially similar properties, 
whether sold under the same or any other name, do forthwith cease 
and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device helps 
nature strengthen muscles and tissues. 

2. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said device will 
control a hernia, unless such representation be expressly limited to 
reducible hernia or rupture. 

38. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in Paragraphs 
1 and 2 of Subdivision X of this order. 


XI. 


It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Dobbs Truss Sales Company, Ine. 


Doe Wh 


It is further ordered, That the respondents, with the exception of 
the Dobbs Truss Sales Company, Inc., shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


0 


GRAND ACADEMY SPORTSWEAR, INC. ET AL. 1131 


Complaint 


In THE MATTER OF 


GRAND ACADEMY SPORTSWEAR, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO-THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,.1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5860. Complaint, Mar. 28, 1951—Decision, Apr. 3, 1952 


Where a corporation and two officers thereof, engaged in the manufacture and 
sale and distribution in commerce of wool products, as defined in the Wool 
Products Labeling Act, including certain ladies’ skirts labeled “55% wool 
45% rayon’— 

(a) Misbranded said skirts within the intent and meaning of said Act, and the 
Rules and Regulations promulgated thereunder, in that the aggregate of the 
woolen fibers therein constituted less than 55% and they contained more 
than 45% of rayon; and 

(b) Further misbranded said skirts in that the labels affixed thereto did not 
show the aggregate of all other fibers, each of which constituted less than 
5% of the total fiber weight: 

Heid, That such acts, practices and methods were in violation of said Wool 
Products Labeling Act and the Rules and Regulations promulgated there- 
under, and constituted unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

In arriving at said conclusion, due consideration was given to the protestations 
of good faith and the statements of respondents, contained in their answer, 
concerning their reputation and standing in the trade as manufacturers 
of clothing, which, however, were of insufficient cogency to constitute an 
adequate defense to the present action. 

As respects the charge in the complaint that respondents substituted the incor- 
rect tags and labels set forth for the tags which were affixed to the piece 
goods from which said skirts were made: Said charge was dismissed, under 
the circumstances and conditions of the instant proceeding, as not properly 
chargeable as a violation of the Wool Products Labeling Act or of the 
Rules and Regulations promulgated thereunder or of the Federal Trade 
Commission Act. 


Before Ur. James A. Purcell, hearing examiner. 
Mr. Russell T. Porter for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Act, the Federal Trade Commission, hav- 
ing reason to believe that Grand Academy Sportswear, Inc., a cor- 
poration, and Jack Herbst and Robert Coffield, individually and as 


1132 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T. CL 


officers of Grand Academy Sportswear, Inc., hereinafter referred 
to as respondents, have violated the provisions of said Acts and Rules. 
and Regulations promulgated under the Wool Products Labeling 
Act of 1939, and it appearing to the Commission that a proceeding 
by it in respect thereof will be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Grand Academy Sportswear, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of New York State, with its office and principal place of business 
located at 248 West 35th St., New York, N. Y. 

Par. 2. Subsequent to October 11, 1950, respondents manufactured. 
for introduction into commerce, introduced into commerce, offered for 
sale in commerce and sold and distributed in commerce as “commerce” 
is defined in the Wool Products Labeling Act of 1939, wool products 
as “wool products” are defined therein. The said wool products in- 
cluded ladies’ skirts which were made by respondents from a fabric. 
designated as “Parker-Wilder 1121,” purchased from Strand Woolen 
Co. 

Par. 3. Upon the labels affixed to the said skirts appeared the 
following: 

55% wool 
45% rayon 
Grand Academy Sportswear Co., Inc. 

Par. 4. The said skirts are misbranded within the intent and mean- 
ing of the said Act and the Rules and Regulations promulgated there- 
under, in that they were falsely and deceptively labeled with re- 
spect to the character and the amount of their constituent fibers. In 
truth and in fact, the said skirts were not 55% wool, as “wool” is 
defined in the said Act; the aggregate of the woolen fibers therein 
constituted less than 55% of the said skirts and they contained more 
than 45% ofrayon. The said articles were further misbranded in that. 
the labels affixed thereto did not show the aggregate of all other 
fibers, each of which constituted less than five percentum of the total 
fiber weight. 

Par. 5. The person by whom the piece goods, from which said 
skirts were made by respondents, were manufactured for introduction 
into commerce affixed thereto labels and tags as required by said Act 
containing information with respect to its fiber content as follows: 

20% wool 
30% reprocessed wool 
50% rayon 

Respondents have further violated the provisions of the Wool Prod- 

ucts Labeling Act of 1939 by substituting for said tags and affixing 
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to the said skirts tags and labels containing information set forth in 
Paragraph Three herein with respect to the content thereof which 
was not identical with the information with respect to such content 
upon the tags and labels as affixed to the wool product from which 
said skirts were made by the person by whom it was manufactured for 
introduction into commerce. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and con- 
stituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 3, 1952, the initial 
decision in the instant matter of hearing examiner James A. Pur- 
cell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the au- 
thority vested in it by said Acts, the Federal Trade Commission on 
March 238, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents, Grand Academy Sportswear, Inc., 
a corporation, and Jack Herbst and Robert Coffield, individually and 
as officers of the Grand Academy Sportswear, Inc., a corporation, 
charging said respondents with the use of unfair and deceptive acts 
and practices in commerce in violation of said Acts. On April 138, 
1951, respondents filed their joint answer specifically admitting the 
misbranding of their product as charged in the complaint. Said an- 
swer alleges that labeling is performed by factory employees by use of 
rubber stamps showing the fiber content of various cloths used by 
respondents and that use of the stamp misbranding the goods as to 
fiber content as charged in the complaint was inadvertent and with- 
out intent on the part of respondents to mislead or deceive and that 
“the officers and the employees will prevent in the future such a repe- 
tition of errors.” The remaining charges and the conclusions, as set 
forth in the complaint, are not challenged. 

. Thereafter, the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner, theretofore duly designated 
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by the Commission, upon said complaint, the respondents’ answer 
thereto, and Proposed Findings and Conclusions submitted by the at- 
torney in support of the complaint, none such having been filed by the 
respondents. Said Hearing Examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the pub- 
lic and makes the following findings as to the facts, conclusions drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Grand Academy Sportswear, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- 
ness located at No. 248 West 35th Street, New York, New York; that 
respondents Jack Herbst and Robert Coffield are named in their indi- 
vidual capacities as well also as officers of the corporate respondent; 
that the address of both individual respondents corresponds to that of 
the corporate respondent. 

Par. 2. Subsequent to October 11, 1950, respondents manufactured 
for introduction into commerce, introduced into commerce, offered for 
sale in commerce and sold and distributed in commerce as “commerce” 
is defined in the Wool Products Labeling Act of 1939, wool products 
as “wool products” are defined therein. The said wool products in- 
cluded ladies’ skirts which were made by respondents from a fabric. 
designated as “Parker-Wilder 1121,” purchased from Strand Wooler 
Co. 

Par. 8. Upon the labels affixed to the said skirts appeared the 
following: 

55% wool 
45% rayon 
Grand Academy Sportswear Co., Ine. 

Par. 4. The said skirts are misbranded within the intent and mean- 
ing of the said Wool Products Labeling Act of 1939 and the Rules and 
Regulations promulgated thereunder, in that they were falsely and 
deceptively labeled with respect to the character and amount of their 
constituent fibers. In truth and in fact, the said skirts were not 55% 
wool, as “wool” is defined in the said Act; the aggregate of the woolen 
fibers therein constituted less than 55% of the said skirts and they 
contained more than 45% of rayon. The said articles were further 
misbranded in that the labels affixed thereto did not show the aggregate 
of all other fibers, each of which constituted less than five percentum 
of the total fiber weight. 
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The aforesaid acts, practices and methods of respondents were and 
are in violation of the Wool Products Labeling Act of 1939 and of 
the Rules and Regulations promulgated thereunder, and also consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

In arriving at the foregoing conclusion the Hearing Examiner has 
given due consideration to the protestations of good faith and state- 
ments of respondents, contained in their answer, concerning their repu- 
tation and standing in the trade as manufacturers of clothing, but such 
protestations and statements are of insufficient cogency to constitute 
an adequate defense to the present action. 


ORDER 


It 7s ordered, That the respondents, Grand Academy Sportswear, 
Inc., a corporation, and Jack Herbst and Robert Coffield as officers of 
said Grand Academy Sportswear, Inc., a corporation and also in 
their individual capacities, their respective representatives, agents 
and employers, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction into 
commerce, or the sale, transportation or distribution in commerce, as 
“commerce” is defined in the aforesaid Acts, of ladies’ skirts or other 
wool products, as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, which products contain, purport to 
contain or any way are represented as containing “wool,” “reprocessed 
wool” or “reused wool,” as those terms are defined in said Act, do 
forthwith cease and desist from misbranding such products: 

1. By falsely and deceptively stamping, tagging, labeling or other- 
wise identifying such products; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool prod- 
ucts, exclusive of ornamentation not exceeding five percentum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) re- 
used wool, (4) each fiber other than wool where said percentage by 
weight of such fiber is five percentum or more, and, (5) the aggregate 
of all other fibers. 

(b) The maximum percentage of the total weight of such wool 
products of any non-fibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the man- 
ufacturer of such wool products or one or more persons engaged in 


213840—54—_15 


1136 FEDERAL TRADE COMMISSION DECISIONS 
Order 48 F.T.C.. 


introducing such wool products into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and 
in the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 

shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 
provided further, that nothing contained in this order shall be con- 
struei as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 
. It is further ordered, 'That the charge of substitution of tags and 
labels by respondents, contained in Paragraph Five of the com- 
plaint is dismissed, such acts, under the circumstances and conditions 
of the instant matter, not being properly chargeable as a violation 
of the Wool Products Labeling Act of 1939, or of the Rules and 
Regulations promulgated thereunder, nor of the Federal Trade 
Commission Act. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of April 3, 1952]. 
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CLINTON STUDIOS, ING., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
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Where a corporation and its two officers, sole stockholders thereof, doing a sub- 
stantial volume of business in the interstate sale and distribution of photo- 
graphs; through sales agents who visited homes in cities, towns, and rural 
communities in various states to solicit orders— 

(a) Represented falsely to prospective purchasers that a local studio special- 
izing in children’s photographs was to be opened in the near future by said 
corporation, and that photographs of local children were desired for display 
purposes in the proposed studio ; 

(b) Represented that refunds would be made if customers were dissatisfied with 
their purchases ; 

The facts being that while, in many instances, they sent dissatisfied purchasers 
a duplicate set of pictures. they did not make refunds in all instances when 
requested to do so; and 

(c) Falsely represented, in some instances, that customers would receive oil 
paintings of the children photographed ; 

With capacity and tendency to mislead and deceive members of the purchasing 
public into the erroneous belief that such representations were true and 
thereby cause them to purchase photographs: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Ur. Earl J. Kolb, hearing examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Maurice Schapira, of Newark, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Clinton Studios, Inc., 
a corporation, and Edward J. Davis and Ethel Davis, individually and 
as officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParagrapH. 1. Respondent Clinton Studios, Inc., is a corporation 
organized and doing business under the laws of the State of New 
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Jersey with its principal place of business located in the city of 
Newark, New Jersey. Respondents Edward J. Davis and Ethel Davis 
are the Preside and Secretary, respectively; of said Clinton Studios, 
Inc., and the sole stockholders thereof. By virtue of their positions 
as offibeks and stockholders, the individual respondents direct; dom- 
inate and control the acts and practices of the corporate respondent. 

Par. 2. Said respondents are now and have been for several years 
last past engaged in the sale and distribution of photographs, and 
causing the same when sold to be shipped from their place of business 
in the city of Newark, New Jersey, to purchasers located in other 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said photographs in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondents’ volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of their business, respondents 
employ sales agents or representatives who visit the homes of pro- 
spective customers in cities, towns and rural communities in various 
States of the United States and in the District of Columbia and solicit 
orders for their photographs. Said agents and representatives, in 
soliciting such orders, represent to prospective purchasers that a local 
studio specializing in children’s photographs is to be opened in the 
near future by the Clinton Studios, Inc., and that photographs of local 
children are desired for display purposes in the proposed studio. Said 
agents or representatives also represented that refunds would be made 
if customers were dissatisfied with their purchases. In some instances, 
said agents or representatives further represented that customers 
would receive oil paintings of the children photographed. 

Par. 4. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, respondents had no intention of open- 
ing local studios and have not in any instance opened such studios. 
Photographs were not taken for display purposes nor were they ever 
displayed locally. While respondents, in many instances, sent dis- 
satisfied customers a duplicate set of pictures, they did not make 
refunds in all instances when requested to do so. Respondents did 
not furnish oil paintings in accordance with the representation made 
by their agents or representatives. 

Par. 5. The use by the respondents of the aforesaid acts, practices 
and methods in connection with the offering for sale and sale of their 
photographs in commerce had the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such representations were true and 


CLINTON STUDIOS, INC., ET AL. 1139 
1187 Decision 


into the purchase of substantial quantities of their photographs im 
reliance upon such erroneous belief. 

Par. 6. The aforesaid acts and practices of the respondents, as: 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 3, 1952, the initial 
decision in the instant matter of hearing examiner Earl J. Kolb, as 
set out as follows, became on that date the decision of the COnmiesion’ 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 11, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Clinton Studios, Inc., a corporation, and Edward J. Davis and Ethel 
Davis, individually and as officers of Clinton Studios, Inc., charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said Act. After service of 
said complaint upon respondents and the filing of their answer 
thereto, a stipulation as to the facts was entered into whereby it was 
stipulated and agreed that a statement of facts executed by counsel 
supporting the complaint and counsel for respondents might be taken 
as the facts in this proceeding and in lieu of evidence in support of, 
and in opposition to, the charges stated in the complaint, and that 
such statement of facts might serve as a basis for findings as to the 
facts and conclusion based thereon and order disposing of the pro- 
ceeding, without presentation of proposed findings, conclusions or 
oral argument. The stipulation further provided that upon appeal 
to, or review by, the Commission such stipulation might be set aside 
by the Commission and this matter remanded for further proceedings 
under the complaint. Thereafter, the proceeding regularly came on 
for final consideration by the above-named Hearing Examiner, there- 
tofore duly designated by the Commission, upon the complaint and 
stipulation as to the facts, said stipulation having been approved by 
said Hearing Examiner, who, after duly considering the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
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Paracraru 1. Respondent Clinton Studios, Inc., is a corporation 
organized and doing business under the laws of the State of New 
Jersey with its principal place of business located in the city of 
Newark, New Jersey. Respondents Edward J. Davis and Ethel Davis 
are the President and Secretary, respectively, of said Clinton Studios, 
Inc., and the sole stockholders thereof. By virtue of their positions 
as officers and stockholders, the individual respondents direct, domi- 
nate and control the acts and practices of the corporate respondent. 

Par. 2. Said respondents are now and have been for several years 
last. past engaged in the sale and distribution of photographs, and 
causing the same when sold to be shipped from their place of business 
in the city of Newark, New Jersey, to purchasers located in other 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said photographs in commerce between 
and among the various States of the United States and in the District 
of Columbia. Respondents’ volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of their business, respondents 
employ sales agents or representatives who visit the homes of pro- 
spective customers in cities, towns and rural communities in various 
States of the United States and in the District of Columbia and solicit 
orders for their photographs. Prior to September 30, 1949, said 
agents and representatives, in soliciting such orders, represented to 
prospective purchasers that a local studio specializing in children’s 
photographs was to be opened in the near future by the Clinton 
Studios, Inc., and that photographs of local children were desired for 
display purposes in the proposed studio. Said agents or representa- 
tives also represented that refunds would be made if customers were 
dissatisfied with their purchases. In some instances, said agents or 
representatives further represented that customers would receive oil 
paintings of the children photographed. 

Par. 4. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, respondents had no intention of 


opening local studios and have not in any instance opened such — 


studios. Photographs were not taken for display purposes nor were 
they ever displayed locally. While respondents, in many instances, 
sent dissatisfied customers a duplicate set of pictures, they did not 
make refunds in all instances when requested to do so. Respondents 
did not furnish oil paintings in accordance with the representation 
made by their agents or representatives. 
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Par. 5. The use by the respondent of the aforesaid acts and prac- 
tices in connection with the offering for sale and sale of their photo- 
graphs in commerce has the capacity and tendency to mislead and 
deceive members of the purchasing public into the erroneous and 
mistaken belief that such representations are true and to cause them 
to purchase respondents’ photographs in reliance upon such erroneous 
belief. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Clinton Studios, Inc., a corpora- 
tion, and its officers, and the respondents Edward J. Davis and Ethel 
Davis, individually and as officers of said respondent corporation and 
their respective representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of photographs or other similar mer- 
chandise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1.. Representing, directly or by implication, that photographs which 
are not locally displayed are being taken for the purpose of exhibi- 
tion or display in local studios; ; 

2. Representing, directly or by implication, that respondents will 
make refund of purchase price to dissatisfied customers upon request, 
when in fact respondents do not in all instances make refund upon 
demand ; 

3. Representing, directly or by implication, that respondents will 
furnish oil paintings of the subjects photographed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of April 3, 1952]. 
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In THE MATTER OF 


LEON ETTINGOFF ET AL. DOING BUSINESS AS GLOBE 
MACHINE COMPANY 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 
1914 


Docket 5885. Oomplaint, June 27, 1951—Decision, Apr. 4, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public and such articles are 
not marked or are not adequately marked showing that they are of foreign 
origin, or if markings are covered or otherwise concealed, such purchasing 
public understands and believes such articles to be wholly of domestic 
origin. 

There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products, including sewing machine heads, originating in whole or in 
part in foreign countries. 


Substantial numbers of the purchasing public prefer to deal with concerns which 
manufacture the products they sell. 


Where three partners engaged in the competitive interstate sale and distribution 
to distributors and retailers of sewing machine heads imported by them from 
Japan, and of complete sewing machines assemblied through attachment of 
a motor to said imported heads, in which process the words ‘Made in Oc- 
cupied Japan” or “Japan” became covered— 

(a) Failed adequately to disclose on said heads that said products were made in 
Japan, notwithstanding upon the front of some of them there appeared a 
medallion bearing in small and indistict words the legend “Made in Occu- 
pied Japan” or “Japan”; 

With the result of placing in the hands of dealers a means whereby they might 
deceive the purchasing public as to their place of origin; and 

(b) Falsely represented that they owned or controlled a factory or facilities 
for manufacturing sewing machines or sewing machine heads through use 
of the word “Manufacturers”, as included in the phrase “Manufacturers 
and Distributors”, displayed, along with their trade name, in their adver- 
tising ; 

With tendency and capacity to lead members of the purchasing public into the 
mistaken belief that their said product was of domestic origin and was made 
by them, and thereby induce purchase of sewing machines containing said 
heads; and unfairly to divert substantial trade in commerce to them from 
their competitors ; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 
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Before Mr. James A. Purcell, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Goff & Rubin, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Leon Ettingoff, Ed- 
ward Kttingoff, and Abraham Ettingoff, copartners doing business as 
Globe Machine Company have violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. Respondents Leon Ettingoff, Edward Ettingoff, and 
Abraham Ettingoff, are copartners doing business under the name 
Globe Machine Company, with their principal place of business at 
5045 Market Street, Philadelphia, Pennsylvania. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported by them 
from Japan, and complete sewing machines of which said imported 
heads are a part, to distributors and also to retailers who in turn sell 
to the purchasing public. In the course and conduct of their busi- 
ness respondents cause their said products, when sold, to be trans- 
ported from their place of business in the State of Pennsylvania to 
the purchasers thereof located in various other States, and maintain 
and at all times mentioned herein have maintained a course of trade 
in said products in commerce among and between the various States 
of the United States. Their volume of trade in said comemrce has 
been and is substantial. 

Par. 3. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine it is necessary to attach 
a motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. In some instances 
said heads, when received by respondents, are marked with a medal- 
lion placed on the front of the vertical arm upon which the words 
“Made in Occupied Japan” or “Japan” appear. These words are, 
however, so small and indistinct that they do not constitute adequate 
notice to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
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ing that they are of foreign origin or if marked and the markings 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in the 
United States over products originating in whole or in part in for- 
eign countries, including sewing machine heads, 

Par. 5. Respondents, in their advertising, make such statements as 
the following: 

Globe Machine Company, Manufacturers and Distributors. 


Through the use of the word “manufacturers” respondents represent 
that their sewing machine heads and complete sewing machines were 
manufactured in a factory owned and controlled by them. In truth 
and in fact, respondents do not own or control a factory or facilities 
for manufacturing sewing machines or sewing machine heads. Sub- 
stantial numbers of the purchasing ‘public prefer to deal with con- 
cerns who manufacture the products sold by them. 

Par. 6. Respondents, by placing in the hands of dealers their said 
sewing machine heads, and complete sewing machines in which im- 
ported heads are a part, provide said dealers a means and instru- 
mentality whereby they may mislead and deceive the purchasing 
public as to the place of origin of said sewing machine heads. 

Par. 7. Respondents, in the course and conduct of their business, are 
in substantial competition in commerce with the makers and sellers 
of domestic sewing machines and also sellers of imported sewing 
machines, some of whom disclose to the public that their machines or 
parts thereof are of foreign origin. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the word “manufacturers” has the tendency and capacity to lead 
members of the purchasing public into the erroneous and mistaken be- 
lief that their said product is of domestic origin, and is manufactured 
by respondents, and to induce members of the purchasing public to 
purchase sewing machines containing said heads because of such erro- 
neous and mistaken belief. Asa result, substantial trade in commerce 
has been unfairly diverted to respondents from their competitors and 
substantial injury has been and is being done to competition in 
commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Dxctston OF THE COMMISSION 


soared doe to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated April 4, 1952, the 
initial decision in the instant matter of hearing examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Secession: 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in the above-entitled proceeding upon 
respondents Leon Ettingoff, Edward Ettingoff and Abraham Etting- 
off, individually and as co-partners doing business as Globe Machine 
Company, charging them with unfair and deceptive acts and practices 
in commerce in violation of said Act. On August 31, 1951, respond- 
ents filed their answer to the complaint. MP HeRea Stee! at a hearing 
held in Philadelphia, Pennsylvania, October 16, 1951, respondents 
moved the Hearing Examiner for leave to iC the aforesaid 
answer and to file in substitution thereof an answer admitting all of 
the material allegations of fact set forth in the complaint, which 
motion was granted on the record and confirmed by formal order 
filed herein on October 18, 1951. Such substituted answer reserved 
to respondents the right and privilege to submit Proposed Findings, 
Conclusions and Order, as provided by Rule X XI of the Commission’s 
Rules of Practice, and also certain other reservations to respondents 


‘not necessary to be here set forth. Thereafter the proceeding regu- 


larly came on for final consideration by the above-named Hearing 
Examiner, theretofore duly designated by the Commission, upon 
said complaint and substitute answer thereto, proposed findings and 
conclusions not having been submitted on behalf of any party to the 
proceeding; and said Hearing Examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents Leon Ettingoff, Edward Ettingoff, and 
Abraham Ettingoff, are copartners doing business under the name 
Globe Machine Company, with their principal place of business at 
5045 Market Street, Philadelphia, Pennsylvania. 
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Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported by them 
from Japan, and complete sewing machines of which said imported 
heads are a part, to distributors and also to retailers who in turn sell 
to the purchasing public. In the course and conduct of their business 
respondents catise their said products, when sold, to be transported 
from their place of business in the State of Pennsylvania to the pur- 
chasers thereof located in various other States, and maintain and at 
all times mentioned herein have maintained a course of trade in said 
products in commerce among and between the various States of the 
United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 3. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appeared on 
the back of the vertical arm. Before the heads were sold to the 
purchasing public as a part of a complete sewing machine it was 
necessary to attach a motor to the head in the process of which the 
aforesaid words were covered by the motor so that they were not 
visible. In some instances said heads, when received by respondents, 
were marked with a medallion placed on the front of the vertical arm 
upon which the words “Made in Occupied Japan” or “Japan” ap- 
peared. These words were, however, so small and indistinct that they 
did not constitute adequate notice to the public that the heads are 
imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked showing 
that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents, in their advertising, make such statements as 
the following: 


Globe Machine Company, Manufacturers and Distributors. 


Through the use of the word “manufacturers” respondents represent 


that their sewing machine heads and complete sewing machines were 
manufactured in a factory owned and controlled by them. In truth 
and in fact, respondents do not own or control a factory or facilities 
for manufacturing sewing machines or sewing machine heads. Sub- 
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stantial numbers of the purchasing public prefer to deal with concerns 
who manufacture the products sold by them. 

Par. 6. Respondents, by placing in the hands of dealers their said 
sewing machine heads, and completed sewing machines of which im- 
ported heads are a part, provided said dealers a means and instru- 
mentality whereby they might mislead and deceive the purchasing 
public as to the place of origin of said heads. 

Par. 7. Respondents, in the course and conduct of their business,. 
were in substantial competition in commerce with the makers and 
sellers of domestic sewing machines and also sellers of imported sewing 
machines, some of whom disclose to the public that their machines or 
parts thereof are of foreign origin. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads that they were manufactured in Japan, and. 
the use of the word “manufactured,” has the tendency and capacity 
to lead members of the purchasing public into the erroneous and mis- 
taken belief that their said product was of domestic origin, and was 
manufactured by respondents, and do induce members of the pur- 
chasing public to purchase sewing machines containing said heads 
because of such erroneous and mistaken belief. As a result, substan- 
tial trade in commerce has been unfairly diverted to respondents from 
their competitors and substantial injury has been and is being done 
to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
were all to the prejudice and injury of the public and of respondents’ 
competitors and constituted unfair methods of competition and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Leon Ettingoff, Edward Etting- 
off and Abraham Ettingoff, individually and as co-partners doing 
business as Globe Machine Company, or trading under any other 
name, and their representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of sewing machine heads or sewing 
machines in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
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a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country 
of origin thereof. 

2. Representing, through the use in pean ge of the word “manu- 
facturer” or “manufacturers,” or any other word or term of similar 
import or meaning, or in any other manner, that said respondents are 
the manufacturers of the sewing machine heads or sewing machines 
sold by them, unless and until such respondents actually own and 
operate, or directly and absolutely control, a manufacturing plant 
wherein said products are manufactured by them. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 4, 1952]. 
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In THe Marrer OF 


“NATIONAL COLLEGE OF AUDIOMETRY ET AL. 


_ COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 
Docket 5917. . Complaint, Aug. 17, 1951—Decision Apr. 7, 1952 


A college, as that term is understood in the educational field and by the general 
public, is an institution of higher learning, including subjects in the arts, 
sciences and professions—such as law, medicine and theology—laboratories, 
libraries, and dormitories for resident students, with sufficient financial 
resources to operate and maintain such an institution; and with an adequate 
and competent faculty of learned persons qualified and trained to teach the 
respective subjects offered, and possessing degrees from recognized uni- 
versities and colleges. 


A degree is an academic rank recognized by colleges and universities having a 
reputable character as institutions of higher learning and recognized as 
such by standard accrediting organizations, which conveys to the ordinary 
mind the idea of some collegiate, university or scholastic distinction. 


Academie degrees are conferred by duly authorized, accredited and recognized 
educational institutions of higher learning as evidence and in recognition 
of prescribed scholastic attainments by students of such institutions, and, 
unless so earned and conferred, do not constitute degrees in the accepted 
meaning of the term. Moreover, degrees granted solely for work done by 
correspondence are not accredited and recognized by colleges and universities 
or by examining boards of the different professions. 


Where a corporation and its president, engaged in the interstate sale and distri- 
bution of a correspondence course in audiometry or the fitting of hearing 
aids; in circulars distributed to prospective students, and advertisements 
in various magazines of national circulation devoted to the healing arts— 

(a) Represented, directly or by implication, that said corporation was a rec- 
ognized and accredited college or institution of higher learning; 

The facts being that it had none of the facilities, equipment, or faculty possessed 
by such institutions, but was operated by said individual who also consti- 
tuted its faculty ; 

(b) Represented that said individual was a holder of a number of degrees 
pertaining to the subject of audiometry; that their course included basic 
physics, anatomy, physiology and pathology of the ear, the psychology of 
hearing, the physics of sound, abnormal psychology, etiology and pathology 
of diseases of the ear, and the fitting of hearing aids; and that students 
might obtain either’the degree of Bachelor of Science in Audiometry or 
Doctor of Audiometry ; 

The facts being that the degree of “Doctor of Audiometry” is not known, ac- 
cepted or recognized by reputable schools and colleges and is wholly without 
validity, and, insofar as said individual was concerned, was conferred by 
him upon himself; while said individual did possess the earned degree of 
Doctor of Optometry, and the honorary degree of Doctor of Optometric 
Science, he was not qualified by training or experience to teach either general — 
anatomy or physiology, or the specific anatomy, physiology and pathology 
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of the human ear, or any other subject in medical science with the exception 
of optometry, in which he had had training and experience; and while it 
is necessary to receive certain practical training, it is not necessary to 
acquire any academic degrees in order to fit hearing aids properly ; and 

(c) Falsely represented that the aforesaid corporation was accepted or recog- 
nized by the Treasury Department of the United States as a non-profit edu- 
cational institution ; 

With tendency and capacity to confuse, mislead and deceive a substantial por- 
tion of the purchasing public with respect to their school and its courses 
and their. purported academic degrees; and thereby to cause such public 
to purchase their course: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Ur. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. John S. Kavanaugh, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National College 
of Audiometry, a corporation, and Frank Keefe, hereinafter re- 
ferred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent National College of Audiometry is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Illinois. Respondent Frank Keefe 
is the president of said) corporate respondent and as such, formu- 
lates, controls, and directs the policies and practices of said corpo- 
ration and is responsible for the operation and management thereof. 
The office and principal place of business of both respondents is 
located at 5024 North Broadway in the city of Chicago and State of 
Illinois. 

Par. 2. Respondents are now, and for more than two years last 
past have been, engaged in the sale and distribution in commerce 
between and among the various States of the United States of a 
course of study and instruction in audiometry or the art of fitting 
hearing aids, which is pursued by correspondence through the 
medium of the United States mails. 

During the time aforesaid respondents have caused and do now 
cause their said course of study and instruction to be transported 
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from their said place of business in the State of Illinois to purchasers 
thereof located in various States of the United States other than 
the State of Illinois. The conduct of said business contemplates and 
results in, and has resulted in the transportation of lesson sheets 
and other documents, money orders, checks and other forms of 
money, from respondents’ place of business in Illinois, through and 
into other States and from respondents’ customers located in various 
States into the State of Illinois. There is now and has been at all 
times mentioned herein, a course of trade in said course of instruc- 
tion so sold and distributed by said respondents in commerce between 
and among the various States of the United States, and such course 
of trade has been and is substantial. 

Par, 3. A college, as that term is understood in the educational 
field and by the general public, is an institution of higher learning, 
including subjects in the arts, sciences and professions, such as law, 
medicine and theology, with adequate equipment in the form of build- 
ings, laboratories, libraries and dormitories for resident students, and 
sufficient financial resources to operate and maintain such institution; 
with an adequate and competent faculty of learned persons qualified 
and trained to teach the respective subjects offered by such insti- 
tutions and possessing degrees from recognized universities and 
colleges. 

A degree is an academic rank recognized by colleges and univer- 
sities having a reputable character as institutions of higher learn- 
ing and which are so recognized and accredited by standard accredit- 
ing organizations, and which degree conveys to the ordinary mind the 
idea of some collegiate, university or scholastic distinction. 

Par. 4. Respondents, in soliciting the sale of and im selling said course 
of study and instruction in audiometry, have made and are making 
use of printed advertising matter including circulars mailed and 
distributed to prospective students located in the various States of 
the United Sttaes, and of advertisements inserted in various maga- 
zines devoted to the healing arts and having a national circulation, 
in and by which numerous representations have been and are made 
in regard to said course of study and matters and things connected 
therewith. Typical of such representations are the following: 


National College of Audiometry. 
Frank Keefe, O. D., D. O. S8., D. A., President. 
This program deals with Basic Physics, with the Anatomy, Physiology and 


Pathology of the human ear; the Psychology of hearing and the Physics of 
Sound. with audiometry, the measurement of hearing loss and the proper pre- 


scription of an individual hearing aid. 
If desired a D. A. (Doctor of Audiometry) Degree or a Bachelor of Science 


in Audiometry will be awarded without further payment. 
213840—54——_76 
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Hearing Aid Consultants—Do You Know That THE NATIONAL COLLEGE 
OF AUDIOMETRY is chartered as a non-profit Educational Institution under 


the laws of the State of Illinois; 
Is accepted as a non-profit educational institution by the Treasury Department - 


of the United States; 
Is the only institution of its kind (as far as we know) which teaches the com- 


plete science of audiometry ; 

The anatomy, physiology and pathology of the human ear; General, abnormal 
psychology and the psychology of hearing ; general pathology and the etiology and 
pathology of diseases of the ear; the physics of sound and audiometry which is 
the measurement of the ability to hear; and the proper fitting of hearing aids; 

Has the power to confer degrees in Audiometry upon graduation through home 
study course by correspondence. 

A LARGER INCOME assured because of more satisfied patients . 

A greater PERSONAL satisfaction because of more education. 

Par. 5. By means of the foregoing representations and others of 
similar import and effect not herein specifically set out, respondents 
have represented and implied and do represent and imply that the 
corporate respondent is a recognized and accredited college or institu- 
tion of higher learning in which is taught the science of audiometry ; 
that the president, Frank Keefe, is the holder of a number of degrees 
pertaining to the subject of audiometry, that the course of study and 
instruction by correspondence includes basic physics, anatomy, physi- 
ology and pathology of the ear, the psychology of hearing, and the 
physics of sound; abnormal psychology, etiology, and pathology of 
diseases of the ear and the fitting of hearing aids; that students may 
obtain either the degree of Bachelor of Science in Audiometry or 
Doctor of Audiometry, the latter indicated by the letters D. A.; that 
they are assured of a larger income and greater personal satisfaction 
by reason of having taken said course of instruction and that the 
Treasury Department of the United States accepts said corporate re- 
spondent as a non-profit educational institution. 

Par. 6. All of the foregoing statements and representations, and 
others similar thereto, are false, deceptive and misleading. In truth 
and in fact the corporate respondent is not a college in the accepted 
sense of that term and is not a recognized, accredited and accepted 
institution of higher learning. It has none of the facilities, equip- 
ment, or faculty described in Paragraph Three hereof but on the con- 
trary, is operated by respondent Frank Keefe who also constitutes 
the faculty. The letters “O. D.” and “D. O. S.” used by said respond- 
ent signify that he is a Doctor of Optometry and an Honorary Doctor 
of Optometric Science.. The degree “Doctor of Audiometry” is not 
known, accepted or recognized by reputable schools and colleges, and 
is of no validity whatever, and moreover, insofar as respondent. is 
concerned was conferred by him upon himself. 
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Said respondent Frank Keefe is not qualified by training or experi- 
ence adequately to teach either the fundamental and general subjects 
of anatomy and physiology, nor the specific subjects of anatomy, phys- 
iology and pathology of the human ear, nor psychology, abnormal 
psychology, or any other subject dealing with medical science, with 
the exception of optometry or the scientific examination of the eyes 
for the purpose of fitting glasses, in which said respondent has had 
training and experience. While it is necessary to receive certain prac- 
tical training in connection with the fitting of hearing aids, it is not 
necessary to have extensive training in medical science nor is it neces- 
sary to acquire any academic degrees in order to fit hearing aids prop- 
erly to persons in need of such equipment. The Treasury Depart- 
ment of the United States has not accepted said corporate respondent 
as a non-profit educational institution with the implication that such 
acceptance means a recognition and approval of the educational quali- 
fications of said school by an agency of the United States Govern- 
ment. In truth and in fact, the Treasury Department has merely ac- 
cepted the existence of said corporate respondent as a non-profit insti- 
tution in connection with its tax records. 

Par. 7. Academic degrees as defined in Paragraph Three hereof 
are conferred by duly authorized, accredited and recognized educa- 
tional institutions of higher learning as evidence and in recognition of 
prescribed, scholastic attendance by students of such institutions and 
unless so earned and conferred, do not constitute degrees in the ac- 
cepted meaning of said terms; moreover, “degrees” granted solely for 
work done by correspondence are not accredited and recognized by 
colleges and universities or by examining boards of the different 
professions. 

Par. 8. The practices and use by respondents of the statements and 
representations aforesaid have had and now have the tendency and 
capacity to and do confuse, mislead and deceive members of the public 
into the erroneous and mistaken belief that such statements and rep- 
resentations are true, and to induce them to purchase respondents’ 
courses of study and instruction in said commerce on account thereof. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DecIsIoN OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 7, 1952, the initial 
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decision in the instant matter of hearing examiner William L. Pack, 
as set out as follows, became on that date the decision of the 


Commission. 
INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August, 17, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing by respondents of their answer 
to the complaint, a hearing was held before the above named hearing 
examiner, theretofore duly designated by the Commission, at which a 
stipulation of facts was entered into by counsel supporting the com- 
plaint and counsel for respondents and incorporated in the record, 
which was duly filed in the office of the Commission. The stipulation 
provided that the facts set forth therein should constitute the state- 
ment as to the facts in the proceeding, and be the basis for findings as 
to the facts and conclusion and an order disposing of the proceeding. 
Thereafter, the proceeding regularly came on for final consideration 
by the hearing examiner upon the complaint, answer and stipulation 
(the stipulation having been approved by the hearing examiner) 
(counsel having elected not to submit proposed findings and conclu- 
sions for consideration by the hearing examiner or to argue the matter 
orally), and the hearing examiner, having duly considered the matter, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent National College of Audiometry is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Illinois. Respondent Frank Keefe is pres- 
ident of the corporation and formulates, controls and directs its poli- 
cles and practices and is responsible for its operation and manage- 
ment. ‘The office and principal place of business of both respondents 
was formerly located in Antioch, Illinois, but is presently located at 
5204 North Broadway, Chicago, Illinois. Respondents are engaged 
in the sale and distribution of a course of study and instruction in 
audiometry or the art of fitting hearing aids, the course being pur- 
sued by correspondence through the medium of the United States 
mails. 
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Par. 2. Respondents cause and have caused their course of study 
and instruction, when sold, to be transported from their places of 
business in the State of Illinois to purchasers located in various other 
States of the United States. Respondents maintain and have main- 
tained a course of trade in their course of study and instruction in 
commerce between and among various States of the United States. 

Par. 3. A college, as that term is understood in the educational field 
and by the general public, is an institution of higher learning, includ- 
ing subjects in the arts, sciences and professions, such as law, medicine 
and theology, with adequate equipment in the form of buildings, 
laboratories, libraries, and dormitories for resident students, and with 
sufficient financial resources to operate and maintain such an institu- 
tion; and with an adequate and competent faculty of learned persons 
qualified and trained to teach the respective subjects offered by such 
institutions and possessing degrees from recognized universities and 
colleges. 

A degree is an academic rank recognized by colleges and universities 
having a reputable character as institutions of higher learning and 
which are so recognized and accredited by standard accrediting or- 
ganizations, and which degree conveys to the ordinary mind the idea 
of some collegiate, university or scholastic distinction. 

Par. 4. In soliciting the sale of their course of study and instruction, 
respondents make use of printed advertising material, including cir- 
culars, mailed and otherwise distributed to prospective students, and 
of advertisements inserted in various magazines devoted to the healing 
arts and having a national circulation. Among and typical of the 
statements appearing in respondents’ advertising are the following: 


National College of Audiometry. 

Frank Keefe, O. D., D. O. S., D. A. President. 

This program deals with Basie Physics, with the Anatomy, Physiology and 
Pathology of the human ear; the Psychology of hearing and the Physics of 
Sound, with audiometry, the measurement of hearing loss and the proper 
prescription of an individual hearing aid. 

If desired a D. A. (Doctor of Audiometry) Degree or a Bachelor of Science 
in Audiometry will be awarded without further payment. 

Hearing Aid Consultant—Do You Know That THE NATIONAL COLLEGE 
OF AUDIOMETRY is charted as a non-profit Educational Institution under 
the laws of the State of Illinois ; 

Is accepted as a non-profit educational institution by the Treasury Depart- 
ment of the United States; Is the only institution of its kind (as far as we 
know) which teaches the complete science of audiometry ; 

The anatomy, physiology and pathology of the human ear; General, abnormal 
psychology and the psychology of hearing; general pathology and the etiology 
and pathology of diseases of the ear; the physics of sound and audiometry 
which is the measurement of the ability to hear; and the proper fitting of 


hearing aids; 
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Has the power to confer degrees in Audiometry upon graduation through 
home study course by correspondence. 

A LARGER INCOME assured because of more satisfied patients. 

A greater PERSONAL satisfaction because of more education. 

Par. 5. Through the use of these statements and others of similar 
import, respondents have represented, directly or by implication, 
that the corporate respondent is a recognized and accredited college 
or institution of higher learning in which is taught the science of 
audiometry; that the individual respondent is the Rolier of a number 
of degrees pertaining to the subject of audiometry; that the course 
of study and instruction includes basic physics, anatomy, physiology 
and pathology of the ear, the psychology of hearing, the physics of 
sound, abnormal psychology, etiology, and pathology of diseases of 
the ear, and the fitting of hearing aids; that students may obtain 
either the degree of Bachelor of Science in Audiometry or Doctor of 
Audiometry, the latter being indicated by the letters D. A.; that 
students are assured of a larger income and greater personal satisfac- 
tion by reason of having taken such course of instruction; and that 
the corporate respondent is accepted or recognized by the Treasury 
Department of the United States as a non-profit educational 
institution. 

Par. 6. These representations are erroneous and misleading. The 
corporate respondent is not in fact a college in the accepted sense of 
that term, and is not a recognized, accredited and accepted institution 
of higher learning. It has none of the facilities, equipment, or faculty 
described in Paragraph Three hereof but, on the contrary, is operated 
by the individual respondent who also constitutes the faculty. The 
letters “O. D.” and “D. O. S.” used by such respondent signify that he 
is a Doctor of Optometry and an Honorary Doctor of Optometric 
Science. The degree “Doctor of Audiometry” is not known, accepted 
or recognized by reputable schools and colleges, is wholly without 
validity, and insofar as the individual respondent is concerned, the 
degree was conferred by him upon himself. 

The individual respondent does possess the earned degree of Doctor 
of Optometry and is also the possessor of the honorary degree of 
Doctor of Optometric Science. He is not, however, qualified by train- 
ing or experience adequately to teach either the fundamental or gen- 
eral subjects of anatomy or physiology, nor the specific subjects of 
anatomy, physiology and pathology of the human ear, nor is he 
qualified to teach psychology, abnormal psychology, or any other 
subject in medical science, with the exception of optometry or the 
scientific examination of the eyes for the purpose of fitting glasses, in 
which subject he has had training and experience. While it is neces- 
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sary to receive certain practical training in connection with the fitting 
of hearing aids, it is not necessary to have extensive training in 
medical science nor is it necessary to acquire any academic degree in 
order to fit hearing aids properly. The Treasury Department of the 
United States has not recognized or accepted respondents’ school as a 
non-profit educational institution. 

Par. 7. Academic degrees as defined in Paragraph Three hereof 
are conferred by duly authorized, accredited and recognized educa- 
tional institutions of higher learning as evidence and in recognition of 
prescribed scholastic attainments by students of such institutions and 
unless so earned and conferred, do not constitute degrees in the ac- 
cepted meaning of the term. Moreover, degrees granted solely for 
work done by correspondence are not accredited and recognized by 
colleges and universities or by examining boards of the different. pro- 
fessions. 

Par. 8. The record indicates that much of the advertising in ques- 
tion has already been discontinued by respondents. 

Par. 9. The acts and practices of respondents, as described above, 


have the tendency and capacity to confuse, mislead and deceive a sub- 


stantial portion of the purchasing public with respect to respondents’ 
school and its course of study and instruction and the purported aca- 
demic degrees conferred by it, and the tendency and capacity to cause 
such portion of the public to purchase respondents’ course of study 
and instruction as a result of the erroneous and mistaken belief so en- 
gendered. 

CONCLUSION 


The acts and practices of respondents as hereinabove set out are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER 


It is ordered, That the respondents, National College of Audiom- 
etry, a corporation, and its officers, and Frank Keefe, individually 
and as an officer of said corporation, and respondents’ agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of respondents’ course of study and instruction, do forthwith 
cease and desist from: 

1. Representing by offering to grant or confer or through granting 
or conferring upon purchasers of respondents’ course of home study 
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and instruction through correspondence any so-called academic de- 
grees, or by any other means, that corporate respondent is an accred- 
ited and standard college or institution of higher learning. 

2. Using the word “college” or any abbreviation or simulation 
thereof, to designate, describe or refer to respondents’ school; or other- 
wise representing directly or by implication, that the business con- 
ducted by respondents is a college or institution of higher learning. 

3. Representing, directly or by implication, that respondent Frank 
Keefe is the holder of any accredited and recognized academic degrees 
pertaining to the subject of audiometry. 

4. Representing that respondents’ school is recognized and accepted 
or approved as a non-profit educational institution by the Treasury 
Department of the United States. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 7, 1952]. 
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Order 


In THe MATTER oF 
HAMILTON MANUFACTURING COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 3944. Order, April 9, 1952 


Order modifying the words “which are to be used or may be used” in the Com- 
mission’s order directed against the sale of lottery devices, on September 
7, 1950, 47 F. T. C. 116 at 127, in accordance with the opinion of the Court 
of Appeals for the District of Columbia on January 24, 1952, in Hamilton 
Manufacturing Company vs. Federal Trade Commission, 194 F. (2d) 346, 
and the final decree of February 27, 1952, so as to read, “selling,” etc., push 
cards, etc., “which are designed or intended to be used”, as below set out. 


Mr. J.W. Brookfield, Jr. for the Commission. 

Guesmer, Carson & MacGregor, of Minneapolis, Minn., and Mr: 
J. Bond Smith and Mr. Joseph A. Padway, of Washington, D. C., for 
respondent. 

Mr. Joseph A. Padway and Mr. Herbert S. Thatcher, of Washing- 
ton, D. C., for Minneapolis Printing Pressmen and Assistants Union 
No. 20; Bookbinders and Bindery Women, Twin City Local No. 12, 
I. B. of B.; and Stenographers, Bookkeepers, Typists, and Assistants 
Union, Minneapolis Local No. 17661; intervenors. 


Moprriep OrpER TO CEASE AND DEsIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s substitute 
answer thereto, in which answer said respondent admitted, with cer- 
tain exceptions, all of the allegations of fact set forth in the complaint, 
and briefs and oral argument of counsel, and the Commission having 
made its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act, on 
September 7, 1950, issued its order to cease and desist; and 

Respondent Hamilton Manufacturing Company, having filed in the 
United States Court of Appeals for the District of Columbia Circuit 
its petition to review and set aside the order to cease and desist issued 
herein, and that Court having heard the matter on briefs and oral 
argument, having fully considered the matter, and having, thereafter 
on February 27, 1952, entered its final decree modifying, and affirming 
and enforcing, as modified, the aforesaid order to cease and desist pur- 
suant to its opinion announced on January 24, 1952; and 

Thereafter, the Commission having reconsidered the matter, and 
being of the opinion that its order should be modified so as to accord 
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with the aforesaid opinion and final decree of the United States Court 
of Appeals for the District of Columbia Circuit ; 

It is hereby ordered, That the respondent, Hamilton Manufacturing 
Company, and said respondent’s officers, agents, representatives, and 
employees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards or other lot- 
tery devices which are designed or intended to be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

_ It is further ordered, That within the period of time allowed by the 

aforesaid final decree of the United States Court of Appeals for the 
District of Columbia Circuit, the respondent shall file with the Com-. 
mission.a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 
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AMERICAN TOBACCO COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 4827. Order, April 9, 1952 


Order modifying, in accordance with stipulation of counsel and order of the 
Court of Appeals for the Seventh Circuit on March 11, 1952, Commission’s 
original order issued on June 20, 1951, 47 F.T.C. 13893—which required re- 
spondent, “and its officers, representatives, agents, and employees’, to cease 
and desist from specified misrepresentation in connection with the offer 
and sale of its Lucky Strike cigarettes—so as to delete from said order the 
words above quoted, as below set forth. 

Before Mr. John L. Hornor, hearing examiner. 
Mr. John R. Phillips, Jr. for the Commission. 
Chadbourne, Wallace, Parke & Whiteside, of New York City, and 

Covington, Burling, Rublee, O'Brian & Shorb, of Washington, D. C., 

for respondent. 


Mopirtep Orprer To CrAse AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondent’s 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of said amended complaint, the Trial 
Examiner’s recommended decision and exceptions thereto, and briefs 
and oral argument of counsel; and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act, and 
having issued an order to cease and desist; and 

The American Tobacco Company, a eaegewaion! the respondent, 
having filed in the United States Court of Appeals for the Seventh 
Circuit its petition to review and set aside the order to cease and 
desist issued herein; and thereafter counsel for respondent and the 
Commission having entered into a stipulation filed in said Court on 
March 10, 1952, providing that said petition to review shall be dis- 
missed without hearing on the merits; that upon said dismissal the 
Commission shall modify said order to cease and desist by eliminating 
therefrom the words “and its officers, representatives, agents and em- 
ployees” after the words “IT IS ORDERED that the respondent, 
The American Tobacco Company, a corporation”; and that said volun- 
tary dismissal of said petition to review shall be without prejudice to 
any subsequent application by respondent to the Commission for any 
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modification of any other provisions of said order to cease and desist 
and shall not be construed by the Commission to limit its power to 
make any such modification pursuant to section 5 of the Federal Trade 
Commission Act and Rule XXVII of the Commission’s Rules of 
Practice; and the Court having on March 11, 1952, entered an order 
dismissing the petition to review, without hearing upon the merits, 
in accordance with the terms of the stipulation of counsel; and 

Thereafter, the Commission having reconsidered the matter, and 
being of the opinion that its order should be modified so as to accord 
with the aforesaid stipulation of counsel and order of the United 
States Court of Appeals for the Seventh Circuit ; 

It is ordered, That the respondent, The American Tobacco Com- 
pany, a corporation, directly or through any corporate or other device, 
in connection with the offering for sale, sale, and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, of its Lucky Strike brand of cigarettes, do forthwith cease and 
desist from representing, by any means, directly or by implication: 

(1) That among independent tobacco experts, Lucky Strike cig- 
arettes have twice as many smokers as all other brands of cigarettes 
combined; or that any greater proportion or number of independent 
tobacco experts or of any other group or class of people smoke Lucky 
Strike cigarettes than is the fact. 

(2) That independent tobacco experts who smoke Lucky Strike 
cigarettes do so because of their knowledge of the grades or quality 
of the tobacco purchased by the respondent for use in the manufacture 
of Lucky Strike cigarettes. 

(3) That Lucky Strike cigarettes or the smoke therefrom contains 
less acid than do the cigarettes or the smoke therefrom of any of the 
other leading brands of cigarettes. 

(4) That Lucky Strike cigarettes or the smoke therefrom is less 
irritating to the throat than the cigarettes or the smoke therefrom of 
any of the other leading brands of cigarettes. 

(5) That Lucky Strike cigarettes or the smoke therefrom is easy 
on one’s throat or will provide any protection against throat irritation 
or coughing. 

(6) That Lucky Strike cigarettes or the smoke therefrom contains 
less nicotine than do the cigarettes or the smoke therefrom of any of 
the four other leading brands of cigarettes. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this modified order, file with the Com- 
mission a report, in writing, showing in detail the manner and form 
in which it has complied with this order. 
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Syllabus 


In THE MATTER OF 


MALLEABLE CHAIN MANUFACTURERS INSTITUTE 
ET AL. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5657. Complaint, May 18, 1949—Decision, Apr. 10, 1952 


Where an unincorporated trade association and its eight corporate members, 
who manufactured over two-thirds of the malleable iron chain produced in 
the United States— 

Unlawfully Combined and conspired between and among themselves and others 
to restrain and eliminate competition in the sale and distribution of said 
product in commerce; and pursuant to said combination and conspiracy— 

(a) Cooperatively effected agreements to fix and maintain, and did fix and main- 
tain, prices at which various types of malleable iron chain were sold and 
offered for sale by said member manufacturers ; and 

Where said Institute, in the course of said combination and conspiracy— 

(b) Functioned through its “Classification Committee”, “Factors Committee” 
and “Committee on List Prices’, the activities of which were, respectively, 
to establish standards and specifications of products, to devise factors or 
multipliers to be applied against average costs for the purpose of determin- 
ing selling prices, and to propose for use by its members list prices for malle- 
able iron chain; and 

Where each of said member manufacturers, as a part of the aforesaid combina- 
tion and conspiracy— 

(c) For pricing purposes maintained two geographic territories or divisions— 
namely, the Western or Pacific Coast Territory and an Eastern Territory— 
which were substantially identical for all and within which their trade dis- 
counts were substantially identical; with the result that delivered price 
quotations and prices calculated in accordance with said zone delivered 
price system were identical for all customers of the same class located in 
the same geographic zone; 

(d) Adopted and used the practice of allowing freight charges to destination on 
shipments of various types of malleable iron chain in excess of 100 pounds, 
which aided in the attainment of identical delivered prices; and 

Where one member, one of the largest manufacturers of malleable iron chain in 
the United States and a leader in the industry— 

(e) In many instances announced and published prices and changes in prices 
and in trade discounts on certain items, determined by a formula or system 
previously agreed upon by all, which were thereafter followed by the other 
member manufacturers; and 

Where said corporate members— 

(f) Filed and exchanged among their competitor members, and through the 
medium of said Institute, current or future prices or conditions of sale, and 
made bids and quoted prices consistent with such price information; and 

(g) Similarly exchanged information which concerned prices charged particular 
customers and volume of product, sales and shipments, where the identity 
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of the purchasers could be determined from such information, so as to aid 
in securing compliance with prices, terms or conditions of sale; and 

(h) Through the medium of their said Institute collected, compiled, circulated, 
and exchanged between or among themselves rates or transportation. charge 
information which was used in computing prices and price quotations: 

Held, That such combination, understandings, acts, practices, etc., under the 
circumstances set. forth, were all and singularly unfair and to the prejudice 
of the public and against public policy because of their dangerous tendency 
unduly to hinder competition in the sale in commerce of said product, and 
ereate monopoly in themselves therein, and, therefore, constitute unfair 
methods of competition in commerce and unfair or deceptive acts or prac- 
tices therein. 


Mr. L. E. Creel, Jr., and Mr. Leslie S. Miller for the Commission. 

Covington & Burling, of Washington, D. C., for Malleable Chain 
Manufacturers Institute, and its officers. 

Pope & Ballard, of Chicago, Ill., for Link-Belt Co., and various 
other respondents. 

Mr. Harker H. Hittson and Porter, Stanley, Trefinger & Platt, 
of Columbus, Ohio, for The Jeffrey Manufacturing Co. 

Wood, Warner, Tyrrell & Bruce, of Milwaukee, Wisc., for Chain 
Belt Co. and Badger Malleable & Manufacturing Co. 

Mr. John B. Nordholt, Jr., of Tiffin, Ohio, for Webster Manufactur- 
ing Co., Inc. 

Hunter Kavanagh, McLaughlin & Bond, of Peoria, Ill., for Peoria 
Malleable Castings Co. 

Sidley, Austin, Burgess & Smith, of Chicago, Il., for Moline Malle- 
able Iron Co. 

Bell, Boyd, Marshall & Lloyd, of Chicago, Ill., for Deere & Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named in 
the caption hereof, and more particularly described and referred to 
hereinafter as respondents, have violated the provisions of Section 5 
of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges as follows: 

Paracrary 1. The charges as hereinafter set forth are to the effect 
that respondents have combined and conspired to lessen competition 
and to restrain trade and commerce, as “commerce” is defined in the 
Federal Trade Commission Act, in the sale of malleable iron chain; 
that said respondents accomplished the combination and conspiracy 
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through agreements, understandings and concerted action among 
themselves and with others; and that each respondent named herein 
has used and is using eek restraining and unfair methods of com- 
petition and unfair or deceptive acts or practices in commerce in 
furtherance of and to make more effective the objectives of said 
combination and conspiracy. 

Par. 2. (1) Malleable Chain Manufacturers Institute, hereinafter 
referred to as respondent Institute, is an unincorporated trade associ- 
ation with its office and principal place of business at 11 South La 
Salle Street, Chicago, Illinois. The membership of respondent In- 
stitute is made up of eight manufacturers of malleable iron chain, 
hereinafter referred to as corporate respondents. 

The following is a description of the corporate respondents, in- 
cluding their respective corporate status and their principal office and 
place of business: (2) Link-Belt Company, an Illinois corporation, 
307 No. Michigan Avenue, Chicago, Illinois; (3) The Jeffrey Manu- 
facturing Company, an Ohio corporation, First Avenue and Fourth 
Street, Columbus, Ohio; (4) Chain Belt Company, a Wisconsin cor- 
poration, 1600 West Bruce Street, Milwaukee, Wisconsin; (5) Web- 
ster Manufacturing Company, Inc., an Ohio corporation, Tiffin, Ohio; 
(6) Badger Malleable & Manufacturing Company, a Wisconsin cor- 
poration, 223 North Chicago Avenue, South Milwaukee, Wisconsin; 
(7) Peoria Malleable Castings Company, an Illinois corporation, 
at the foot of Alexander Street, Peoria, Illinois; (8) Moline Malle- 
able Iron Company, an Illinois corporation, St. Charles, Illinois; (9) 
Deere & Company, an Illinois corporation, 230 South Clark Street, 
Chicago, Illinois, operating a wholly owned unincorporated subsid- 
iary, trading as Union Malleable Iron Works of Deere & Company, 
East Moline, Llinois. 

The following individual respondents are officers of respondent In- 
stitute: (10) A. C. Fellinger, Chairman, c/o Link-Belt Company, 519 
Holmes Street, Indianapolis, Indiana; (11) L. E. Brill, Vice-Chair- 
man, c/o The Jeffery Manufacturing Company, First Avenue and 
Fourth Street, Columbus, Ohio; (12) Mark Patterson, Secretary, 11 
South La Salle Street, Chicago, Illinois; (13) Gorton Fauntleroy, 
Treasurer, ¢/o Moline Malleable Iron Company, St. Charles, Illinois. 

Par. 3. The corporate respondents, in the course and conduct of 
their business, have regularly sold and shipped malleable iron chain 
to purchasers at points in the several States of the United States, and 
in the District of Columbia, other than the State of origin of the 
shipment, in a regular current and flow of commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 
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Respondent Institute, though not engaged in commerce, is and has 
been cooperating as a co- conspirator with corporate respondents and 
individual respondents herein in carrying out the unlawful acts in 
commerce.as are herein alleged. 

Respondent corporations are the only manufacturers in the United 
States engaged in manufacturing malleable iron chain and because 
of the adoption and use of dtodd. practices and policies hereinafter 
described, active and substantial competition in the sale of malleable 
iron chain has been lessened or eliminated. 

Par. 4. Respondents have unlawfully combined and conspired and 
are now parties to an unlawful combination and conspiracy between 
and among themselves and others to hinder, frustrate, suppress, re- 
strain and eliminate competition in the sale and distribution of 
malleable iron chain in commerce. 

Among the acts, methods, practices and policies engaged in by re- 
spondents pursuant to and in furtherance of the combination and 
conspiracy hereinabove alleged are the following: 

1. Respondents have agreed to fix and maintain and have fixed and 
maintained prices at which malleable iron chain is sold and offered 
for sale by corporate respondents. 

2. The aforesaid agreements to fix and maintain prices was effected 
through the co-operative activities of corporate respondents, among 
themselves and through the operation of their trade association, re- 
spondent Institute, and its officers. 

3. Respondent Institute, in the course of the combination and con- 
spiracy alleged, has functioned through its “Classification Committee,” 
“Factors Committee” and “Committee on List Prices,” the activities 
of which were to establish standards and specifications of products, 
to devise factors or multipliers to be applied against average costs for 
the purpose of determining selling prices, and to propose for adoption, 
publication and use by members of respondent Institute list prices for 
malleable iron chain. 

4, Respondents have agreed to fix and maintain and have fixed and 
maintained substantially identical trade discounts and identical ter- 
ritorial divisions for the application of trade discounts in the ter- 
ritories designated by respondents as the Eastern Territory, the Rocky 
Mountain Territory, and the Western or Pacific Territory of the 
United States, each of which has its own schedule of trade discounts 
and all of which serve thé purpose of devising a zone pricing system. 

5. Respondents have agreed upon and, pursuant thereto, have placed 
into use substantially the same terms and conditions of sale, and have 
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adopted and used the practice of allowing freight charges to destina- 
tion on shipments in excess of one hundred (100) pounds, in order 
to establish identical delivered prices. 

6. Respondents, by agreement and understanding, have adopted and 
used, and now use, a price leadership plan whereby generally respond- 
ent Link-Belt Company, one of the dominant manufacturers of mal- 
leable iron chains, leads in the announcement and publication of price 
and trade discount changes in connection with the sale of malleable 
iron chain. Pursuant thereto, such prices and changes in prices and 
trade discounts as announced and used by said Link-Belt Company 
have been and are adopted and followed by the other corporate 
respondents herein. 

Par. 5. The inherent effects of the adoption and use by respondents 
of the practices and activities hereinabove alleged are that: 

1. Price competition is and has been eliminated and trade is and 
has been restrained between corporate respondents in the sale of 
malleable iron chain. 

2. Identical list prices, trade discounts, territorial divisions for the 
application of trade discounts, terms and conditions of sale, and 
delivered prices have resulted. 

3. Unreasonable hardships and burdens have been and are placed 
upon the purchasing public because the public is deprived of the right 
and opportunity to purchase malleable iron chain from any corporate 
respondent at prices competitive to, at variance with, and lower than 
the prices quoted and charged by other corporate respondents. 

4. The adoption and use by corporate respondents of the practice 
of allowing freight charges, the establishment of arbitrary geograph- 
ical zones, and the use of certain trade discounts applicable to custom- 
ers Within the boundaries of these geographical zones have resulted 
in purchasers being denied natural advantages and benefits which 
would have otherwise accrued to them. 

Par. 6. The combination, conspiracy, agreements and understand- 
ings of the respondents and the acts, practices, pricing methods, devices 
and policies herein alleged are unfair and to the prejudice of the 
public; deprive the public of the benefit of competition ; have danger- 
ous tendencies and capacities to unlawfully restrain commerce in said 
products; have actually hindered, frustrated, suppressed, and elim- 
inated competition in the sale of said products in commerce, and 
constitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of Section 
5 of the Federal Trade Commission Act. 


213840—54 77 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 18, 1949, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging said respondents with the use of unfair methods of 
competition and unfair or deceptive acts or practices in commerce, 
in violation of Section 5 of the Federal Trade Commission Act. 

The respondents desiring that this proceeding be disposed of by the 
Consent Settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the Consent Settlement 
hereinafter set forth, and in lieu of the answers to said complaint here- 
tofore filed and which, upon acceptance by the Commission of this set- 
tlement, are to be withdrawn from the record, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this Consent Settlement may be set aside in whole 
or in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (1) Malleable Chain Manufacturers Institute, here- 
inafter referred to as respondent Institute, is an unincorporated trade 


+The Commission’s “Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
Served herewith, was accepted by the Commission on April 10, 1952, and ordered entered 
of record as the Commission’s findings as to the facts, conclusions, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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association with its office and principal place of business at 11 South 
La Salle Street, Chicago, Illinois. The membership of respondent 
Institute at all times referred to in the complaint was made up of eight 
manufacturers of malleable iron chain, hereinafter referred to as 
corporate respondents. | 

The following is a description of the corporate respondents, includ- 
ing their respective corporate status and their principal office and place 
of business: (2) Link-Belt Company, an Illinois corporation, 307 
N. Michigan Avenue, Chicago, linois; (8) The Jeffrey Manufactur- 
ing Company, an Ohio corporation, First Avenue and Fourth Street, 
Columbus, Ohio; (4) Chain Belt Company, a Wisconsin corporation, 
1600 West Bruce Street, Milwaukee, Wisconsin; (5) Webster Manu- 
facturing, Inc., an Ohio corporation, Tiffin, Ohio, referred to in the 
complaint as Webster Manufacturing Company, Inc.; (6) Badger 
Malleable & Manufacturing Company, a Wisconsin corporation, 223 
North Chicago Avenue, South Milwaukee, Wisconsin; (7) Peoria 
Malleable Castings Company, an Llinois corporation, at the foot of 
Alexander Street, Peoria, Illinois; (8) Moline Malleable Iron Com- 
pany, an Illinois corporation, St. Charles, [linois; (9) Deere & Com- 
pany, an [linois corporation, Moline, Llinois, trading as Union Malle- 
able Iron Works of Deere & Company, East Moline, Llinois. 

The following individual respondents are now or were during the 
time referred to in the complaint officers of respondent Institute: (10) 
A. C, Fellinger, Chairman, % Link-Belt Company, 519 Holmes Street, 
Indianapolis, Indiana; (11) L. E. Brill, Vice-Chairman, % The Jeff- 
rey Manufacturing Company, First Avenue and Fourth Street, Co- 
lumbus, Ohio; (12) Mark Patterson, Secretary, 11 South La Salle 
Street, Chicago, Illinois; (13) Gorton Fauntleroy, Tresaurer, % 
Moline Malleable Iron Company, St. Charles, Illinois. 

Par. 2. At all times referred to in the complaint the corporate 
respondents, in the course and conduct of their business, have regu- 
larly sold and shipped malleable iron chain to purchasers at points in 
the several States of the United States, and in the District of Columbia, 
other than the State of origin of the shipment, in a regular current 
and flow of commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Respondent Institute, though not engaged in commerce, at all times 
referred to in the complaint cooperated as a co-conspirator with 
corporate respondents and individual respondents herein in carrying 
out the unlawful acts in commerce as are herein found. 

Par. 3. Respondent corporations manufacture substantially in excess 
of 66% of the malleable iron chain produced in the United States, and 
because of the adoption and use of methods, practices, and policies 
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hereinafter described, active and substantial competition in the sale 
of malleable iron chain has been lessened or eliminated. 

Par. 4. Respondents, at all times referred to in the complaint, have 
unlawfully combined and conspired between and among themselves 
and others to hinder, frustrate, suppress, restrain and eliminate com- 
petition in the sale and distribution of malleable iron chain in 
commerce. 

Among the acts, methods, pr actices and policies engaged in by re- 
spondents pursuant to aha in furtherance of the combination and 
conspiracy hereinabove found are the following: 

1. Respondents have agreed to fix and maintam, and have fixed 
and maintained, prices at which various types of malleable iron.chain 
have been sold and offered for sale by corporate respondents. 

2. The aforesaid agreements to fix and maintain prices were effected 
through the cooperative activities of corporate respondents among 
themselves and through the operation of their trade association, 
respondent Institute, and its officers. 

3. Respondent Institute, in the course of the aforesaid combination 
and conspiracy, has functioned through its “Classification Committee,” 
“Factors Committee” and “Committee on List Prices,” the activities of 
which were to establish standards and specifications of products, to 
devise factors or multipliers to be applied against average costs for 
the purpose of determining selling prices, and to propose for adoption, 
publication and use by members of respondent Institute list prices for 
malleable iron chain. 

4, Each of the corporate respondents, for pricing purposes, has 
maintained two geographic territories or divisions, each of which has 
had a different schedule of trade discounts and has served the re- 
spondent in its maintenance of a zone pricing system. The two 
geographic territories or divisions so maintained by each of ‘the cor- 
porate respondents have been a Western or Pacific Coast Territory and 
an Kastern Territory. At all times referred to in the complaint, the 
Western or Pacific Coast Territory of all the corporate respondents, 
except Badger Malleable & Manufacturing Company and Deere & 
Company, trading as Union Malleable Iron Works of Deere & Com- 
pany, has been comprised of the States of Oregon, Washington, Cali- 
fornia, Idaho, Nevada, and Arizona, and the Eastern Territory has 
been comprised of the remainder of the continental United States. 
The Western or Pacific Coast Territory of respondent Badger Mallea- 
ble & Manufacturing Company has been comprised of only the States 
of Oregon, Washington, and California. However, this respondent 
has not made sales to customers located in the States of Idaho, Nevada, 
and Arizona. The Western or Pacifie Coast Territory of respondent 
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Deere.& Company, trading as Union Malleable Iron Works of Deere & 
Company, included, in addition to the six States above named, the 
States of Utah, Deoneoree and New Mexico. However, this cece 
ent’s sales during the past ten years to customers in its Western 
Territory, outside the States of Oregon, Washington, and California, 
have not been consequential. In each geographic area where two or 
more of the respondents have been making quotations and transacting 
business, their discounts, terms and conditions of sale have been 
substantially identical. 

From the foregoing, the Commission concludes that the geographic 
territories or divisions of all the corporate respondents were there- 
fore substantially identical; the trade discounts applicable within each 
of the aforesaid geographic territories or divisions were also substan- 
tially identical for all the respondents; prices calculated and deter- 
mined pursuant to and in accordance with this zone delivered price 
system resulted in identical delivered price quotations and prices by 
all the corporate respondents to all customers of the same class located 
in the same geographic zone; and the adoption and maintenance of 
the aforesaid zone pricing system constituted a part and parcel of and 
a supplement to the over-all combination, conspiracy, and planned 
common course of action by which the price fixing agreements here- 
inbefore described were effectuated. 

5. Each of the corporate respondents adopted and used the prac- 
tice of allowing freight charges to destination on shipments of various 
types of malleable iron chain in excess of 100 pounds, although some 
respondents adopted the practice before others adopted it. The Com- 
mission concludes that this practice aided the respondents in the at- 
tainment of identical delivered prices and constituted a part of and 
supplement to the over-all conspiracy hereinabove found. 

6. Respondent Link-Belt Company was one of the dominant manu- 
facturers of malleable iron chain in the United States from the stand- 
point of size and was a leader in the industry. Prices and changes in 
prices and in trade discounts on certain items, determined by a formula 
or system previously agreed upon by all the respondents were, in many 
instances, announced and published by respondent Link-Belt Com- 
pany and thereafter adopted, used, and followed by the giher corpo- 

rate respondents manufacturing those items. 

7. Respondents have filed, “exchanged, distributed, and relayed 
among their competitors, ee herein as corporate respondents, and 
through the medium of the respondent Institute, price information 
showing current or future prices or conditions of sale, and have bid 
and made price quotations consistent with the price information which 
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was filed, exchanged, distributed, and relayed among corporate re- 
spondents and through the medium of respondent Institute. 

8. Respondents have filed, exchanged, distributed, and relayed 
among their competitors, named herein as corporate respondents, and 
through the medium of the respondent Institute, information con- 
cerning prices charged particular customers and information con- 
cerning volume of production, sales, and shipments where the identity 
of the purchasers could be determined from such information so as 
to aid in securing compliance with announced prices, terms or condi- 
tions of sale. 

9. Respondents, through the medium of respondent Institute, have 
collected, compiled, circulated, and exchanged between or among cor- 
porate respondents rate or transportation charge information which 
was used in computing prices and price quotations. 

Par. 5. The combination, conspiracy, and the agreements, under- 
standings, acts, practices, pricing methods, systems, devices, and poli- 
cies, as hereinbefore found, have been all and singularly unfair and 
to the prejudice of the public and against public policy because of 
their dangerous tendency unduly to hinder competition and create 
monopoly, and because they have in fact tended to restrain competi- 
tion in the sale in commerce of malleable iron chain, and therefore 
constitute unfair methods of competition and unfair or deceptive acts 
or practices in commerce within the meaning of Section 5 of the 
Federal Trade Commission Act, as amended. 


CONCLUSION 


The acts and practices of respondents, as hereinabove set forth, are 
all to the prejudice of the public and constitute unfair methods of 
competition and unfair or deceptive acts or practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents, Malleable Chain Manufacturing 
Institute, an unincorporated trade association, its directors, its officers, 
and its members; the members of its Classification Committee, the 
members of its Factors Committee, the members of its Committee on 
List Prices, or the members of any other Committee or Committees, — 
however named, designated, or described, the purpose, function, or 
operation of which is to do any of the acts or things which are pro- 
hibited by the terms of this order; A. C. Fellinger, L. E. Brill, Mark 
Patterson, Gorton Fauntleroy, individually or as officers of respond- 
ent Institute, and Link-Belt Company, The Jeffrey Manufacturing 


| 
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Company, Chain Belt Company, Webster Manufacturing, Inc., re- 
ferred to in the complaint as Webster Manufacturing Company, Inc., 
Badger Malleable and Manufacturing Company, Peoria Malleable 
Castings Company, Moline Malleable Iron Company, Deere & Com- 
pany, trading as Union Malleable Iron Works of Deere & Company, 
corporations, and their respective officers, representatives, agents and 
employees, in, or in connection with, the offering for sale, sale and 
distribution of malleable iron chain in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from entering into, continuing, cooperating in, or carrying 
out any planned common course of action, understanding, agreement, 
combination or conspiracy between any two or more of said respond- 
ents, or between any one or more of said respondents and another or 
others not parties hereto, to do or perform any of the following 
things: 

1. Quoting or selling at prices calculated or determined pursuant 
to, or in accordance with, any zone delivered price system; or quoting 
or selling at prices calculated or determined pursuant to, or in ac- 
cordance with, any other system or formula which produces identical 
price quotations or prices, or which prevents purchasers from finding 
any advantages in price in dealing with one or more of the respondents 
as against any of the other respondents; 

2. Establishing, fixing, or maintaining prices, discounts, terms or 
conditions of sale or adhering to any prices, discounts, terms or con- 
ditions of sale; 

3. Formulating, devising, adopting or using uniform list prices or 
uniform delivered prices for malleable iron chain; 

4. Establishing or maintaining geographical areas or zones wherein 
purchasers are quoted uniform prices, discounts or terms of sale; 

5. Establishing or maintaining price differentials or discount dif- 
ferentials between different geographical areas; 

6. Filing, exchanging, distributing, or relaying among the corporate 
respondents, or any of them, or any of their representatives, or 
through respondent Malleable Chain Manufacturers Institute, or 
through any other medium or central agency, price information show- 
ing current or future prices or conditions of sale of any particular 
respondent, or bid or price quotation submitted or to be submitted — 
en any prospective piece of business, other than in particular single 
transactions involving the sale of malleable iron chain by one cor- 
porate respondent to another corporate respondent where neither the 
price to be charged by either respondent to the ultimate customer, nor 
the identity of such customer, is specified ; 
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7. Filing, exchanging, distributing or relaying among the corporate 
respondents, or any of them or any of their representatives, or through 
respondent Malleable Chain Manufacturers Institute, or through any 
other medium, central agency or publication, information concerning 
prices charged particular customers or information concerning volume 
of production, sales or shipments where the identity of the purchaser 
can be determined from such information and which has the capacity 
or tendency of aiding in securing compliance with announced prices, 
terms, or conditions of sale; 

8. Collecting, compiling, circulating or exchanging between or 
among respondents or any of them rates or transportation charges 
used or to be used in computing prices or price quotations; or using, 
directly or indirectly, any such information so collected, compiled, or 
received, in computing price quotations ; 

9. Adopting, using, or in any way following any price quotations 
announced by particular respondents, or any of them, whereby quota- 
tions are made uniform or matched; 

10. Establishing standards or specifications when the action taken 
or information exchanged is for the purpose of fixing or maintaining 
prices or has the tendency to fix or maintain prices or otherwise secure 
compliance with announced prices, terms, or conditions of sale; 

11. Doing or causing any of the things listed in the preceding para- 
graphs (1) to (10) and the doing of which is forbidden in this order 
through action of respondent Malleable Chain Manufacturers Insti- 
tute, or any subdivision or committee of said Institute, or any other 
individual, corporation or organization; 

Provided, however, that nothing contained in this order shall be 
construed as prohibiting the establishment or maintenance of any law- 
ful bona fide agreements, discussions, or other action solely between 
“ny corporate respondent and its directors, officers and employees, or 
between the officers, directors, agents or employees of any corporate 
respondent and relating solely to the carrying on of that corporation’s 
sole and separate business, or between any corporate respondent and 
any of its wholly-owned subsidiaries, when not for the purpose or 
with the effect of restraining trade and when for the purpose and 
effect of promoting competition. 

Lt is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


: 
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Matiraste Cuatn Manuracrurers Instirure, 
(sgd) CovineTron anp Burtine, 
By (sgd) J. Harry Covineron, 
anesot ; Title: Counsel. 
Date: February 28, 1952. 
A. C. Fr.iincer, 
(sgd) Covrneron anp Boururne, 
By (sgd) J. Harry Covinerton, 
b cdak Title: Counsel. 
Date: February 28, 1952. 
L. E. Brixt, 
(sed) Covrycron anp Buruine, 
By (sgd) J. Harry Covrneton, 
Title: Counsel. 
Date: February 28, 1952. 
Wesstrer Manvuracurine, Inc. 
By (sed) J. B. Norprorrz, JR., 
Title: V.-Pres. and Counsel. 
Date: Feb. 21, 1952. 
(sed) Badger Malleable & Manufacturing Company, 
Baperr Marniraste & MAnuractrurinc Company, 
(sgd) Woop, Warner, Tyrrett & Brucs, 
By (sgd):, Ricuarp H. Tyret1, 
Title: Counsel. 
Date: Feb. 14, 1952. 
Prorta Matreaste Castines Company, 
By (sed) J.C. Scurry, Jr., 
Title: Cownsel. 
Date: Feb. 19, 1952. 
(sgd) Moline Malleable Iron Company, 
Morine Maturssce Tron Company, 
(sgd) Si.ey, Austin, Burcrss & Smuiru, 
By (sgd) James E.S. Baxer, 
Title: Counsel. 
Date: February 15, 1952. 
(sgd) Deere.& Company, Trading as Union Malleable 
Tron Works of Deere & Company, 
Derrrrt & Company, Trapine As Unton MALLeaBle 
Iron Works or Deere & Company, 
(sgd) Brtx, Bory, Marsuaty & Luoyn, 


By (sgd) Gunn A. Luoyo, <tc eee’ 
Date: February 16, 1952. 
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Marx Parrerson, 
(sed) Covrneron anp Burtine, 
By (sgd) J. Harry Covineron, 
Title: Counsel. 
Date: February 28, 1952. 
Gorton FAuNTLEROY, 
(sgd) Covineron aND Bur.ine, 
By (sgd) J. Harry Covinerton, ; 
Title: Counsel. 
Date: February 28, 1952. 
Linx-Bett Company, 
By (sgd) Porzr & Bauiarp, 
Title: Counsel. 
Date: February 11, 1952. 
Tue Jerrrey Manuracrurine Company, 
By (sgd) Harxer H. Hirrson, 
Title: Legal Counsel. 
Date: 2/25/52. 
(sed) Chain Belt Company, 
Cuan Bett Company, 
(sgd) Woop, Warner, Tyrrect & Bruce, 
By (sgd) RicHarp H. Tyrre xt, 
Title: Cownsel. 
Date: Feb. 14, 1952. 


The foregoing Consent Settlement is hereby accepted by the Fed- 
eral Trade Commission and ordered entered of record this 10th day 
of April, 1952. 
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In THE MATrer oF 


DEJAY STORES, INC. 


COMPLAINT, DECISION, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5793. Complaint, June 29, 1950—Decision, Apr. 10, 1952 


Although the collection of honest and legitimate debt is a legal and even worthy 
aim, it does not justify or make legal the use of means which are false, mis- 
leading or deceptive. 


As regards the respondent’s appeal from the hearing examiner’s initial decision 
in the instant matter, for reasons below set forth, the Commission was of the 
opinion that all the findings as to the facts contained in the initial decision 
were supported by reliable, probative, and substantial evidence in the record; 
that the conclusions contained therein were correct; that the order to cease 
and desist was proper upon the record and was required to provide proper 
relief from respondent’s unfair and deceptive acts and practices; that the 
initial decision was proper in all respects to dispose of the proceeding; and 
accordingly denied the appeal. 


Where a corporation engaged in the retail sale of clothing and other merchan- 
dise through a large number of stores in some twenty eastern, southeastern 
and midwestern states operated by its wholly-owned subsidiaries ; 

In seeking to obtain information as to current addresses and employment of per- 
sons to whom it had thus sold merchandise on credit through the managers of 
its retail stores and who were delinquent in their payment, by means of cer- 
tain form letters— 

(a) Falseliy represented through the use of the words ‘Personnel Bureau” in 
‘double postcards which they addressed to delinquent debtors at their last 
known address and which stated that “due to the shortage of transportation 
and manpower, we are unable to interview you personally” and requested 
the recipient to fill out and mail in the detachable portion which called for 
his name, address, employment and marital status and other information, 
that it was engaged in the business of operating a personnel management 
bureau or employment agency and that the information desired was to be 
used in connection with employment of personnel ; 

Thereafter represented through the use of another double posteard—upon 

which it displayed the words “DEJAY SERVICE CO.” along with the legend 

“NOTICE OF GOODS FOR DELIVERY”, followed by the statement ‘We 

are holding a package addressed to __-_----__ which we have been unable 

to deliver because of incorrect address” and “Same will be forwarded upon 
receipt of the attached postal card properly filled in’, in which provision 
was made, under the caption “CONSIGNEE’S NAME AND ADDRESS AS 

SHOWN ON SHIPMENT”, for the name, address, and employer of the de- 

linquent—that it had a package for the addressee and that the information 

requested was necessary to forward the package to such person ; when in fact 
the only package available for delivery was one prepared by it ; and 

Where said corporation, following discontinuance of the use of the aforesaid 
postcards, in addressing references furnished by a delinquent debtor at the 


(b 
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time of his purchase from it, and after return by the Post Office of requests 
for payment, because the delinquent addressee could not be located— 

(c) Deceptively and misleadingly represented that a certain “J. King’, living in 
New York, had an important personal letter for the delinquent debtor which 
had somehow been left with or misdelivered to him by means of a form 
letter, in simulated hand writing which, addressed to one or more -of the 
delinquent’s references over the aforesaid name, stated “I understand that 
you are.a friend of —_-__=-__-. I have an important letter for _-___--_--- 
so please let me have the correct address, . . . mail it to me in the enclosed 
envelope ;” when in fact “J. King” was its credit manager and the only 
letter was the dun returned by the Post Office; 

With the result that persons who received said letters and postcards were led 
to believe erroneously that it would be to their advantage to furnish infor- 
mation desired by said corporation which they would not have ‘supplied 
had the true facts been revealed: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


As respects the discontinuance of the use of the double postcards above described, 
the voluntary cessation of the practices involved was neither permanent nor 
in good faith, since the same practice, for the same purpose and with the 
same effect, although milder in form and reduced from sheer falsity to the 
level of ‘misleading and deceptive,” was carried on through respondent’s 
use of the form letter in simulated handwriting above described; and the 
public interest required that such continuing, although less vicious, course 
of conduct be stopped. 


As respects respondent’s appeal from the initial decision of the hearing examiner 
in the instant matter and respondent’s objection to those findings which have 
to do with the use of the form letter in simulated personal handwriting: no 
recipient of ordinary or less than average intelligence would apprehend its 
real purpose, namely, to obtain information for the purpose of collecting 
money, but would naturally believe that the signature was that of an indi- 
vidual living in New York at an address not known to anyone except some- 
one intimately familiar with that city to be a business address, with an 
important personal letter for the delinquent debtor, as above set out,’ and 
‘the facts in the record fully supported the examiner’s findings that the 
letter and the circumstances surrounding its use were deceptive and mis- 


leading to the recipient, and that respondent itself recognized said letter 
as a subterfuge and decoy. 


As respects said appeal and respondent’s objection to the examiner’s conclusion 
that its voluntary cessation of the use of the forms above referred to “was 
neither permanent nor complete nor ...in good faith, since the same 
practice for the same purpose and with the same effect, although milder in 
form and reduced from sheer falsity to the level of ‘misleading and decep- 
tive’ ”” was carried on through the use of the letter above described and that 
the public interest required that such “continuing, although less vicious, 
course of conduct be stopped”, it appeared that the respondent did not, cease 
the practice at which the complaint was directed, but merely changed the 


manner in which it engaged in the practice; and the Commission agreed 
with the examiner’s conclusion. 
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Before Mr, Henry P. Alden and Mr. Sere Hier, hearing examiners. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Gallop, Climenko & Gould, of New York City, for respondent. . 


ComMPpLAINT 


Pursuant to-the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Dejay Stores, Inc., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Dejay Stores, Inc. is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Delaware, with its office and principal place of business lo- 
cated at 114 East 23rd Street, in the city of New York, New York. 

Pars2. Respondent i is now, and for more than three years last past 
has been, engaged in the retail sale of clothing and other merchandise 
through a large number of retail stores located in practically all of the 
Eastern, Southeastern and Midwestern States. Such stores are oper- 
ated by wholly-owned subsidiary corporations also organized under 
the laws of the State of Delaware. The officers of said subsidiaries 
are the same as the parent corporation. In the course of its business, 
Dejay Stores, Inc. causes and has caused its goods and merchandise 
to be shipped in commerce between and among the various States of 
the United States and there is now and has been for more than three 
years last past a course of trade in such merchandise by said respond- 
ent in commerce between and among the various States of the United 
States. 

Par. 3. In the course and conduct of its business Dejay Stores, Inc., 
sells large quantities of its merchandise on a credit basis, and when 
sales are made on credit the managers of respondent’s retail stores 
secure information from the purchaser as to the purchaser’s place of 
employment, residence address, and names and addresses of refer- 
ences, Thereafter, respondent frequently desires to obtain informa- 
tion as to the current addresses and employments of persons to whom 
respondent has sold merchandise on credit and who are delinquent 
in their payments. In order to obtain such information respondent 
registered the fictitious names, “Personnel Management Bureau,” 
‘Dejay Service Company” and “J. King” in the State of New York 
and under such names uses and has el and has authorized its vari- 
ous subsidiaries to use certain form letters or communications with 
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return envelopes or return postcards, typical of which are the follow- 
ing: . 

A form letter written in simulated handwriting is sent to one or 
more of the references furnished by the purchaser and reads as follows : 


I understand that you are a friend of 
Sesh te ere Stee I have an important 


letter ‘for 221-2 eS so please let 
me have the correct address. Thanks. 
J. King 


P. S. Please write in the address on this 
Lime at ps Pe aaa et Lae pay ee 
and mail it to me in the enclosed envelope. 


A second form of communication consists of a double postcard 
addressed to the last known address of the delinquent debtor and reads 
as follows: 


DEJAY SERVICE CO. 
114 East 23rd St. New York, N. Y. 


NOTICE OF GOODS FOR DELIVERY 


We are holding a package addressed to 
igs ki eee CIR ee which we have been 
unable to deliver because of incorrect 
address. 

Same will be forwarded upon receipt of 
the attached postal card ‘properly filled in 
with the correct address of the above party. 


DEJAY SERVICE CO. 


Charge C.O.D. 
$ 


with return card addressed as follows: 


BUSINESS REPLY CARD 
DEJAY SERVICE CO. 
114 East 28rd Street, New York, N. Y. 


(Reverse of return card) 


DEJAY SERVICE CoO. 
114 Hast 23rd St., New York, N. Y. 


Shipment No. Charge C.O.D. 


1177 


Employer____- 
Address ~-_-_-_ 
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CONSIGNEE’S NAME AND ADDRESS AS 


SHOWN ON SHIPMENT 


We will deliver this shipment only to 
the above named person when the in- 
formation requested below is properly 
filled in. 


Package will be sent direct to the 
person intended for only at their 
address, and not in care of anyone 
else. 


NO POSTAGE NECESSARY 


A third form of communication consists of a double postcard ad- 
dressed to the delinquent debtor at his last known address and reads as 


follows: 
Due to the shortage of transpor- 
tation and man power, we are unable 
to interview you personally. 
So please fill out detachable card 
and mail in. 
Respectfully yours, 
PERSONNEL MANAGEMENT BUREAU. 
(Return card) 
Personnel Management Bureau 
P. O. Box 1599 
Savannah, Ga. 
(Reverse of return card) 
BIN Sota ieee re a er ee es a ee ee ee ee ee 
TNL ER Ey er ie a ee ee Be ee ee ee ee. ee ee eS 
OE Vee eee ae er eS eee oe Staten a2 ieee see eee oe ee eee 
Employed: Yes_-_----_ NOU IES Wihiete tes — ieee Oe ee ee ee 
TR Ce = amnesia ee ras Marrieds == = Single______ 
Beye se Coats ees | Se eee Se ee ee eee PeNOne = Se ee ES 


Detach and mail immediately. 


1182 FEDERAL TRADE COMMISSION DECISIONS a 


Orders 48 F.T.C. 


Respondent has used other similar means of locating delinquent 
debtors, but the above cards are typical of the methods used. 

Par. 4. Through the use of the letter signed “J. King,” respondent 
represented that it has a personal or business letter for the person 
named in the letter and that the information was desired in order to 
forward the letter to the person named. In truth and in fact, re- 
spondent did not have a letter of any kind for delivery to the addressee 
at the time of the mailing of the letter so signed. 

Through the use of the name “Dejay Service Company” and the 
statement “Notice of Goods for Delivery” and the statement “We are 
holding a package which we have been unable to deliver because of 
incorrect address,” respondent represented to the addressee thereof 
that it had a package for the addressee and that the information re- 
quested was desired in order to forward the package to addressee. In 
truth and in fact, the only package available for delivery was one pre- 
pared by respondent. 

Through the use of the name “Personnel Management Bureau” and 
the statement mailed by respondent using that name, respondent rep- 
resented that it was engaged in the business of operating a personnel 
management bureau or employment agency and that the information 
desired from the addressee was to be used in connection with employ- 
ment of personnel. In truth and in fact, respondent does not, nor did 
it at the time such communications were mailed, operate a personnel 
management bureau or an employment agency. 

The sole and only purpose of sending out the aforesaid letters and 
cards was an attempt to obtain the addresses and places of employ- 
ment of persons owing delinquent accounts to respondent. 

Par. 5. Persons who received said letters and postcards above de- 
scribed were led to erroneously believe that respondent had a package 
or letter addressed to them or to the person named therein or that 
respondent maintained an employment office or personnel manage- 
ment bureau and that it would be to their advantage to furnish the 
requested information, and as a result of such mistaken and erroneous 
belief furnished information desired by respondent which they would 
not have otherwise supplied had the true facts been revealed. 

Par. 6. The acts and practices of respondent, as herein alleged, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce in violation of the Federal 
Trade Commission Act. 


ORDERS AND DEcISION OF THE CoMMISSION 


Order denying appeal from initial decision of hearing examiner 
and decision of the Commission and order to file report of compliance, 
Docket 5793, April 10, 1952, follows: 
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This matter came on to be heard by the Commission upon the re- 
spondent’s appeal from the initial decision of the hearing examiner 
herein and upon briefs and oral argument of counsel in support of and 
in opposition to said appeal. 

Respondent makes two contentions in its brief. First, that the form 
letter presently used by the respondent in its attempt to obtain in- 
formation as to the current addresses of delinquent debtors does not 
constitute false, misleading, or deceptive statements or representations 
and that, therefore, the use of such form letter does not constitute 
unfair or deceptive acts or practices. Second, that because the re- 
spondent voluntarily ceased using certain forms it previously used, 
no order against their use is warranted. Specific exception is taken to 
Paragraphs Eight and Nine of the findings as to the facts; to para- 
graphs 1 and 2 of the conclusions; and to the order in the initial 
decision. 

The hearing examiner’s findings to which specific exception is taken 
are to the effect that the form letter presently used by the respondent 
in its efforts to obtain information as to the addresses of delinquent 
debtors, and the circumstances surrounding its use, are misleading and 
deceptive to the recipient of such form letter, and that the respondent 
itself recognizes such letter as a subterfuge and a decoy. The form 
letter presently used by the respondent is in simulated handwriting 
and is signed by “J. King.” ‘The letter contains the statements, “I 
understand that you are a friend of ________.__ I have an important 
Jetter for __________ so please let me have the correct address.” When 
the local manager of one of respondent’s retail stores is unable to locate 
a delinquent customer, he sends to the respondent’s New York office 
a “Decoy Request.” Respondent then sends the above-described form 
letter to references furnished by the delinquent customer at the time 
credit was obtained. There is nothing in the letter to indicate its real 
purpose or that the sender is in any way connected with the respondent. 
The only letter the respondent has for the delinquent debtor is one 
which respondent has sent to the delinquent debtor and which has 
been returned. These and other facts in the record fully support the 
hearing examiner’s findings that the letter and the circumstances 
surrounding its use are deceptive and misleading to the recipient and 
that the respondent recognizes said letter as a subterfuge and decoy. 

Respondent does not except to the hearing examiner’s findings to 
the effect that the forms previously used by the respondent contained 
false, deceptive, and misleading representations, but does except to 
his conclusion that respondent’s voluntary cessation of the use of such 
forms “was neither permanent nor complete nor was it in good faith, 
since the same practice for the same purpose and with the same effect, 
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although milder in form and reduced from sheer falsity to the level of 

‘misleading and deceptive,’ has been and is being carried on by it 
through its use of the letter described in Paragraph Six of the * * * 
Findings as to the Facts. The public interest requires that this con- 
tinuing, although less vicious course of conduct, be stopped.” The 
Commission agrees with this conclusion. The respondent did not 
cease the practice at which the complaint was directed, but merely 
changed the manner in which it engaged in the practice. 

The Commission is of the opinion that all of the findings as to the 
facts contained in the initial decision are supported by reliable, pro- 
bative, and substantial evidence in the record; that the conclusions 
contained therein are correct; and that the order to cease and desist 
is proper upon this record and is required to provide proper relief 
from respondent’s unfair and deceptive acts and practices. 

The Commission, therefore, being of the opinion that the respond- 
ent’s appeal is without merit and that the initial decision of the hear- 
ing examiner is appropriate in all respects to dispose of this proceed- 
ing: 

‘It ts ordered, That the respondent’s appeal from the initial decision 
of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer, a copy of which is attached, shall, on the 10th day of April, 
1952, become the decision of the Paaiedens 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 

Said initial decision, thus adopted by the Commission as its deci- 
sion, follows: 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant. to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 29, 1950, issued and subse- 
quently served its complaint in this proceeding upon Dejay. Stores, 
Inc., a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, a hearing was held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before Henry P. Alden, a trial examiner 
theretofore duly designated by the Commission. Thereafter, on May 
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21, 1951, the said trial examiner formally closed the proceeding and 
on May 31, 1951, he retired from the Government service. On June 6, 
1951, the Commission designated Frank Hier as trial examiner in the 
place and stead of the said Henry P. Alden. Thereafter, the proceed- 
ing regularly came on for final consideration by the undersigned sub- 
stituted trial examiner on the complaint, answer thereto, testimony 
and other evidence, proposed findings as to the facts and conclusion 
presented by counsel and proposed order presented by counsel in sup- 
port of the allegations of the complaint, and said substituted trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest. of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapry 1. Respondent Dejay Stores, Inc., is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Delaware, with its office and principal place of business lo- 
cated at 114 East 23d Street, in the City of New York, New York. 

Par. 2. Respondent is now, and for more than three years last past 
has been, engaged in the retail sale of clothing and other merchandise 
through a large number of retail stores located in approximately 
twenty of the Eastern, Southeastern and Midwestern States. Such 
stores are operated by wholly-owned subsidiary corporations also or- 
ganized under the laws of the State of Delaware. The officers of said 
subsidiaries are the same as the parent corporation. In the course of 
its business, Dejay Stores, Inc., causes and has caused its goods and 
merchandise to be shipped in commerce between and among the various 
States of the United States and there is now and has been for more 
than three years last past a course of trade in such merchandise by said 
respondent in commerce between and among the various States of the 
United States. 

Par. 3. In the course and conduct of its business, Dejay Stores, Inc., 
sells large quantities of merchandise on a credit basis, and when sales 
are made on credit, the managers of respondent’s retail stores secure 
information from the purchaser as to the purchaser’s place of employ- 
ment, residence address and names and addresses of references. There- 
after, respondent frequenetly desires to obtain information as to cur- 
rent addresses and employment of persons to whom respondent has 
sold merchandise on credit and who are delinquent in their payments. 
To obtain said information the respondent has used certain form 
letters. 
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Par. 4. Prior to 1948, but not since, respondent has thus used a dou- 
ble post card addressed to a delinquent debtor at his last known ad- 
dress which reads as follows: 

Due to the shortage of transportation and man power, we are unable to interview 
you personally. 
So please fill out detachable card and mail in. 
Respectfully yours, 
PERSONNEL MANAGEMENT BUREAU. 


(Return card) 


Personnel Management Bureau 
P.O; Box 1599 
Savannah, Ga. 


(Reverse of return card) 


INGUIN So a he ct i a 
Address (a5 245-2. Ai Spee ON ee Bee ee SE eee eee 
Cityor ey Mees > oy te Le eee Stated S23) eee 
Employed: Yes__------ Noete ae Wiherest: {ae <ioe 7 a Se pe ti ee 
RU Gl pices nara telinaeenslatty ited Tana ee Wattles =. =e Singles eee 
Dependents" S aet0 2 _ OSes 20 Sal? OPS US Phtonesee.t 211 oe: ST eS 


Detach and mail immediately. 


Par. 5. Prior to 1946, but not since, respondent has thus used a 
double post card addressed to a delinquent debtor at his last known 
address which reads as follows: 


DEJAY SERVICE Co. 
114 Hast 23rd St. New York, N. Y. 
NOTICH OF GOODS FOR DELIVERY 


We are holding.a package;addresseds tose. = a ee eee 
PUBS SARULIES AE | which we have been unable to deliver because of in- 
correct address. 

Same will be forwarded upon receipt of the attached postal card prop- 
erly filled in with the correct address of the above party. 

DEJAY SERVICE Co. 
Charge C, O. D. 


with return card addressed as follows: 
BUSINESS REPLY CARD 


DEJAY SERVICE Co. 
114 Hast 28rd Street, New York, N. Y. 


(Reverse of return card) 
DEJAY SERVICE CO. 
114 East 23rd St., New York, N. Y. 


Shipment No. Charge C. O. D. 
$ 
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CONSIGNEE’S NAME AND ADDRESS AS 
SHOWN ON SHIPMENT 


We will deliver this shipment only to the above named person when 
the information requested below is properly filled in. 


aN eilda @ eee oe ee pS ope ea aie oe le ot 
Name in full of consignee 
REISE OVS) SCENE ares te et syne pte Rl oe ing yh inal td 
Street and No. 
City See enees Testis SEVER bate: Boek yey Ae iy) 2 ee. 
Hinploy erste 26" SOE eeu: CUalenier ear aoe Phair 
POOLESS ao. 22 eee eee ee dee, Se ee Det 


Package will be sent direct to the person intended for only at their 
address, and not in care of anyone else. 
NO POSTAGE NECESSARY 

Par. 6. Respondent has thus used, and now uses, a form letter in 
‘simulated handwriting, addressed to one or more references furnished 
by a delinquent debtor at the time of his purchases from respondent, 
which reads as follows: 

E-understand that youare a friend of Uc2-"" = = See. I have an 
importantiletter for-2) 12010077 vii so please let me have the correct 
address. Thanks. 

J. KING. 


P; S: Blease write inthe addression this line: +-_. +. +. s+ 2-2-2 eee 
and mail it to me in the enclosed envelope. 

Both the enclosed envelope and the transmittal envelope bear the 
address of 

J. King, 10th Floor, 114 East 23rd St., New York 10, N. Y. 

Par. 7. Respondent’s practice, in the use of the form letter described 
above in Paragraph Six, has been, where credit has been extended and 
payments are delinquent for two months or more, to write the delin- 
quent customer urging him to make prompt payment. If this dun is 
returned by the post office because the addressee cannot be located, 
then respondent sends the form letter described in Paragraph Six 
above to the references originally supplied by the customer at the 
time he made his purchases and obtained credit for their payment. 
“J. 1Cing” is, in fact, John King, the comptroller of respondent, who 
has supervision and responsibility for collections of unpaid balances 
due respondent. The purpose of such form letter is to obtain the 
current address of the delinquent customer from the addressee, whose 
name was given as a credit reference. Respondent had no letter of 
any kind awaiting delivery to the delinquent customer, except the 
“dun letter” originally sent him, which was returned by the post office 


as undeliverable. 
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Par. 8. Although there is no representation or statement in this form 
letter described in Paragraph Six above which is literally false, never- 
theless, it and the circumstances surrounding its use are deceptive and 
misleading to the recipient. About 500 of these letters are sent out 
every month by respondent, resulting in about 15% replies. Respond- 
ent’s merchandise is sold to medium or lower income purchasers. 
Instead of being typed as a business communication, it is in simulated 
personal handwriting, and gives the impression of being a personal 
communication, rather than a commercial communication. No re- 
cipient of ordinary or less than average intelligence would apprehend 
its real purpose—to obtain information for the purpose of collecting 
money. Such a recipient would naturally believe that “J. King,” an 
individual living in New York, at an address not known to anyone 
except someone. intimately familiar with that city to be a business 
address, had an important personal letter for the delinquent debtor, 
which had somehow been left with or misdelivered to J. King. The 
letter is a subterfuge, concealing its real purpose by giving a mislead- 
ing and deceptive impression of an entirely different purpose. 

Par. 9. Respondent, in spite of the denial of its credit manager, 
recognizes the letter described in Paragraph Six as a subterfuge and 
a decoy. When a local store manager is unable to locate a delinquent 
customer to enforce collection of an unpaid balance, he as a regular 
and current practice sends into respondent’s New York office a printed 
form as follows: 


W115 

STORE. 33-2325 See Sh Date Ele aati s aes 
DECOY REQUEST 

Home Office : 


The following account moved or skipped and I cannot trace 
it from here. Send decoys as indicated below. Needless delay 
may kill all chances to locate the account. 


Mrs. 
Acct: NO «22235 Seat ee Mies © OS se 
Miss Print or Type Full Name 
Bal $222 ee ee OLED Se eon ee 
N. G. 
DLP) o. eeeeeereeee Address G02 No Orkin 


City and State 


PLEASE DECOY THE FOLLOWING: 
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‘Make Notation of This Request on Your Lease Card so That You 
'Won’t Duplicate Request Using Same Decoys. Write Addi- 
tional Decoys on Reverse Side. 


TYPEWRITE, WRITE OR PRINT LEGIBLY 


Under the legend “Please decoy the following” is filled in the names and ad- 
dresses of references previously given with any notation as to their blood or 
marital relationship to the delinquent customer, whereupon respondent from 
its New York office initiates and uses the procedure hereinabove described in 
Paragraph Seven. 

Par. 10, Through the use of the double post card described in Para- 
graph Five, supra, respondent has represented to the addressee thereof 
that it had a package for the addressee and that the information re- 
quested was necessary in order to forward the package to addressee, 
whereas the only package available for delivery was one prepared 
by respondent. 

Par. 11. Through the use of the name “Personnel Management Bu- 
reau” and the statement mailed by respondent using that name, re- 
spondent represented that it was engaged in the business of operating 
a personnel management bureau or employment agency and that the 
information desired from the addressee was to be used in connection 
with employment of personnel. In truth and in fact, respondent does 
not, nor did it at the time such communications were mailed, operate 
a personnel management bureau or an employment agency. 

Par. 12. The sole purpose of the use of the cards described in Para- 
graphs Four and Five, supra, was an attempt to obtain the addresses 
and:places of employment of persons owing delinquent accounts to 
respondent. 

Par. 18. Persons who received said letters and post cards above de- 
scribed were led to erroneously believe that respondent had a package 
addressed to them or to the person named therein or that respondent 
maintained an employment office or personnel management bureau and, 
that it would be to their advantage to furnish the requested informa- 
tion, and as a result of such mistaken and erroneous belief furnished 
information desired by respondent which they would not have other- 
wise supplied had the true facts been revealed. 


CONCLUSIONS 


1. The aforesaid acts and practices of respondent Dejay Stores, Inc., 
as-hereinabove found, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
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within the intent and meaning of the Federal Trade Commission Act. 

9, Respondent’s voluntary cessation of the practices hereinabove de- 
seribed in connection with the cards described in Paragraphs Four 
and Five of the above Findings as to the Facts was neither per- 
manent nor complete nor was it in good faith, since the. same practice 
for the same purpose and with the same effect, although milder in 
form and reduced from sheer falsity to the level of “misleading and 
deceptive,” has been and is being carried on by it through its use of 
the letter described in Paragraph Six of the above Findings as to the 
Facts. The public interest requires that this continuing, although 
less vicious course of conduct, be stopped. 

3. Although the collection of honest and legitimate debt is a legal 
and even worthy aim, it does not justify nor make legal the use of 
means which are false, misleading or deceptive. 


ORDER. 


It is ordered, That respondent Dejay Stores, Inc., a corporation, its 
officers, employees, agents and representatives, directly or through any 
corporate or other device, in connection with the use in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
double reply postal cards, letters, or any other printed or written 
material of a substantially similar nature, do forthwith cease and 
desist from: 

1. Using the name “Personnel Management Bureau,” or any other 
word or words of similar import, to designate, describe or refer to 
respondent’s business, or otherwise representing, directly or by im- 
plication, that respondent is engaged in operating a personnel man- 
agement bureau or employment or placement agency. 

2. Using the name “Dejay Service Company,” or any other word 
or words of similar import, to designate, describe or refer to respond- 
ent’s business, or otherwise representing, directly or by implication, 
that respondent is connected with or in the business of transporting 
or delivering goods or packages to the proper recipient thereof. 

3. Using post cards, form letters or other material which represents, 
directly or by implication, that respondent’s business is other than 
that. of retailing merchandise. . 

4. Representing, directly or by implication, that persons concerning 
whom information is sought through respondent’s post cards or other 
material are, or may be, consignees of goods or packages, C. O. D., 
prepaid or otherwise, in the hands of respondent or that the informa- 
tion sought through such means is for the purpose of enabling re- 
spondent to make delivery of goods or packages to such persons. 
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5. Using letters, whether printed, typewritten or in simulated hand- 
writing, for the purpose of obtaining the current addresses of delin- 
quent customers, which represent that any person, firm or corporation 
other than respondent, or respondent’s store from which the customer 
purchased the merchandise on which the debt is owning, has a letter 
for delivery to such delinquent customer when his current address is 
furnished. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which it has complied with in the order to cease and desist [as required 
by aforesaid order and decision of the Commission]. 
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In tHe Marrer or 
SEWING MACHINE EXCHANGE, INC. ET. AL. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO -THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 
26, 1914 


Docket 5887. Complaint, June 27, 1951—Decision, Apr. 15, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked or not 
adequately marked showing that they are of foreign origin, or if marked 
and the markings are covered or otherwise concealed, such public under- 
stands and believes such articles to be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number 
who have a decided preference for products originating in the United States 
over products originating in whole or in part in foreign countries, including 
sewing machine heads. 


Where a corporation and its three officers, engaged in the competitive interstate 
sale to distributors and retailers of sewing machine heads imported by them 
from Japan, and of complete sewing machines assembled through attachment 
of a motor to said imported heads, in which process the words “Made in 
Occupied Japan” and “Japan” became covered— 

Failed adequately to disclose that said heads were made in Japan, notwith- 
standing the presence upon the front of some of them of a medallion which 
bore in small and indistinct words the legend “Made in Occupied Japan” 
or “Japan”; and thereby placed in the hands of dealers a means and 
instrumentality whereby they might mislead and deceive the purchasing 
public as to place of origin of said heads; 

With tendency and capacity to lead members of the purchasing public into the 
erroneous belief that their said products were of domestic origin and thereby 
induce purchase of sewing machines of which said heads were a part; 
whereby trade was unfairly diverted to them from competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and con- 
stituted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Willktam L. Taggart and Mr. J. C. Williams for the Commission. 
Mr. Leonard L. Creskoff, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sewing Machine 


Exchange, Inc., a corporation, and Willis Harris, Jerry Fineman 


and Manual Harris, individually and as officers of said corporation 
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hereinafter referred to as respondents, have violated the provisions 
of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent Séwing Machine Exchange, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania with its office and principal place of 
business located at 4233-35 Parrish Street, Philadelphia, Pennsyl- 
vania. Respondents Willis Harris, Jerry Fineman and Manual Harris 
are President, Treasurer and Secretary, respectively of corporate re- 
spondent and acting as such officers formulate, direct and control 
the policies, acts and practices of said corporation. The post office 
address of the individual respondents is the same as that of the cor- 
porate respondent. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported by them 
from Japan, and completed sewing machines of which said heads 
are a part, to distributors and also to retailers who in turn sell to the 
purchasing public. In the course and conduct of their business re- 
spondents cause their said products, when sold, to be transported from 
their place of business in the State of Pennsylvania to the purchasers 
thereof located in various other States and maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been and is now 
substantial. 

Par. 3. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine it is necessary to 
attach a motor to the head in the process of which the aforesaid words 
are covered by the motor so that they are not visible. In some instances 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice 
to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 
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There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 6. Respondents in the course and conduct of their business are 
in substantial competition in commerce with the makers and sellers 
of domestic sewing machines and ‘also sellers of imported sewing 
machines some of whom adequately inform the public as to the source 
of origin of their said products. 

Par. 7. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domes- 
tic origin, and to induce members of the purchasing public to purchase 
sewing machines of which these heads are a part because of such 
erroneous and mistaken belief. As a result thereof, trade has been 
unfairly diverted to respondents from their competitors and sub- 
stantial injury has been and is being done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


OrpbEeRS AND DeEcISsION OF THE CoMMISSION 


Order denying motion to stay decision of the Commission and de- 
cision of the Commission and order to file report of compliance, 
Docket 5887, April 15, 1952, follows: 

The initial decision of the hearing examiner in this proceeding hav- 
ing been filed, and service thereof having been completed on March 
15, 1952, and no notice of an appeal having been filed, and the re- 
spondents having filed a motion on March 31, 1952, that the Commis- 
sion stay its decision in this matter until decisions are rendered by the 
Commission in certain other proceedings; and 

It appearing that the grounds relied upon by the respondents in 
support of said motion are that the initial decision of the hearing 
examiner was filed prior to the issuance by the Commission of its 
order permitting the withdrawal of a certification of question to the 
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Commission by the hearing examiner, and that the respondents are in 
close competition with the respondents in certain other proceedings 
pending before the Commission and that a decision adverse to the 
respondents at this time will prejudice the business interest of the 
respondents and create an inequitable situation; and 

The Commission having duly considered said motion and the rec- 
ord herein and it appearing that the respondents were in no way prej- 
udiced as a result of the hearing examiner having filed his initial deci- 
sion prior to the issuance by the Commissioner of its order permitting 
withdrawal of the certification of question and further that there is 
no sufficient reason to warrant the staying of the decision in this pro- 
ceeding until decisions in certain other matters have been rendered; 
and 

The Commission being of the opinion that the initial decision of the 
hearing examiner is appropriate in all respects to dispose of this pro- 
ceeding: 

It is ordered, That the motion of the respondents that the Commis- 
sion stay its decision in this proceeding be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing exam- 
iner, a copy of which is attached, shall on the 15th day of April, 1952, 
become the decision of the Commission. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 

Said initial decision, thus adopted by the Commission as its 
decision, follows: 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in the above-entitled proceeding upon 
respondents Sewing Machine Exchange, Inc., a corporation, Willis 
Harris, Jerry Fineman and Manual Harris, individually and as 
officers of said corporation, charging them with unfair methods of 
competition and unfair and deceptive acts and practices in commerce 
in violation of said Act. On August 20, 1951, respondents filed their 
answer to the complaint. Thereafter, at a hearing held in Phila- 
delphia, Pennsylvania, on October 24, 1951, respondents moved the 
Hearing Examiner for leave to withdraw the aforesaid answer and 
to file in substitution thereof an answer admitting all of the material 
allegations of fact set forth in the complaint, which motion was 
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granted on the record and confirmed by formal order filed herein on. 
October 26, 1951. Such substituted answer reserved to respondents. 
the right to submit proposed findings and conclusions, as provided 
by Rule XXI of the Commission’s Rules of Practice, and also cer- 
tain other reservations to respondents not necessary to be here set 
forth. Testimony and exhibits were received, which have been re- 
tained of record, no motion to strike having been made by any party, 
which testimony and exhibits are not herein considered because of the 
filing of the admission answer as above set out. Thereafter the pro- 
ceeding regularly came on for final consideration by the above-named 
Hearing Examiner, theretofore duly designated by the Commission, 
upon said complaint and substituted answer thereto, proposed findings 
and conclusions not having been submitted on behalf of any party to 
the proceeding; and said Hearing Examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Sewing Machine Exchange, Inc., is 
a corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania with its office and principal place of 
business located at 4233-85 Parrish Street, Philadelphia, Pennsyl- 
vania. Respondents William (alias dictus Willis) Harris, Jerome 
(alias dictus Jerry) Fineman and Emanual (alias dictus Manual) 
Harris are President, Treasurer and Secretary, respectively of corpor- 
ate respondent and acting as such officers formulate, direct and control 
the policies, acts and practices of said corporation. The post office 
address of the individual respondents is the same as that of the 
corporate respondent. 

Par. 2. Respondents are now, and have been for several veurs last 
past, engaged in the sale of sewing machine heads imported by them 
from Japan, and completed sewing machines of which said heads are 
a part, to distributors and also to retailers who in turn sell to the 
purchasing public. In the course and conduct of their business re- 
spondents cause their said products, when sold, to be transported from 
their place of business in the State of Pennsylvania to the purchasers 
thereof located in various other States and maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been and is now 
substantial. 
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Par. 3. When the sewing machine heads are imported by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchas- 
ing public as a part of a complete sewing machine it is necessary to 
attach a motor to the head in the process of which the aforesaid 
words are covered by the motor so that they are not visible. In some 
instances said heads, when received by respondents, are marked with 
a medallion placed on the front of the vertical arm upon which the 
words “Made in Occupied Japan” or “Japan” appear. These words 
are, however, so small and indistinct that they do not constitute ade- 
quate notice to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings are 
covered or otherwise concealed, such puchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in 
the United States over products originating in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 6. Respondents in the course and conduct of their business 
are in substantial competition in commerce with the makers and 
sellers of domestic sewing machines and also sellers of imported sew- 
ing machines some of whom adequately inform the public as to the 
source of origin of their said products. 

Par. 7. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domes- 
tic origin, and to induce members of the purchasing public to purchase 
sewing machines of which these heads are a part because of such er- 
roneous and mistaken belief. As a result thereof, trade has been un- 
fairly diverted to respondents from their competitors and substantial 
injury has been and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found 
are all to the prejudice and injury of the public and of respondents’ 
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competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Sewing Machine Exchange, 
Inc., a corporation, and its officers, and William (alias dictus Willis) 
Harris, Jerome (alias dictus Jerry) Fineman and Emanual (alias 
dictus Manual) Harris, individually and as officers of said corporation, 
and said respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of sewing machine heads for sewing 
machines in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

Offering for sale, selling or distributing foreign made sewing ma- 
chine heads, or sewing machines of which foreign made heads are a 
part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist [as required by aforesaid order and decision of the Commission |. 
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relieve symptoms of said conditions in simple cases: 

(b) Falsely represented that use of said preparation would serve to shrink sore, 
swollen tissues, help nature heal irritated membranes and allay nervous 
ness induced by and accompanying hemorrhoids; and 

fe) Falsely represented that said “Remind” preparation was 2 competent and 
Affective relict for arthritis, neuritis, rheumatism, swollen joints, neuralgia, 
sdatica, and lumbaze, and would afford permanent relief from pain thereof; 

id) Falsely represented that it was a fast-acting medicine which brought new 
hope, happiness and comfort to sufferers from the pain of said conditions: 

: The fact being that any comfort derived from it would be solely due to the 
temporary relict of minor pains afforded by its analgesic effect. and it was 

; met fast-acting: 

With capacity and tendency to misicad a substantial portion of the purchasing 

public into the erroneous belief that its said representations were true, 

and thereby into the purchase of substantial quantities of aforesaid prepa 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 

Before Mr. Everctt F. Haycrajt, hearing examiner. 

Mr. R. P. Bdlinger for the Commission. 

Davies, Richberg, Tydings, Beebe & Landa, of Washington. D. C., 
and Sampson & Dryden, of Los Angeles, Calit.. for respondents. 


ComPLarst 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission. having reason to believe that Warren W. Burgess, 
_ Linn D. Johnson and Richard T. Aldworth, copartners doing business 
under the firm name of The Knox Company, hereinafter referred 
to as respondents. have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
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would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondents Warren W. Burgess, Linn D. Johnson, 
and Richard T. Aldworth are individuals trading as copartners under 
the name of The Knox Company, with their principal place of busi- 
ness located at 1651 North Argyle Street, Los Angeles, California. 

Par. 2. Respondents are now, and for several years last past, have 
been engaged in selling and distributing a number of medicinal prep- 
arations, among which are two certain drug preparations, as “drug” 
is defined in the Federal Trade Commission Act, and which are desig- 
nated by respondents as Chinaroid and Romind. 

The formula for Chinaroid as originally furnished by the respond- 
ents is as follows: 


Hach 100 grams contain— Grams 
Mannie: AG ease. eee ae eee ne ee ee Se 3. 00 
BeNnZOCAING 2 oa oe aa es ee ee ee ee eee ee eee 1. 00 
Glycerinws See ee ee ee ge eee 3. 00 
panolin Ab VOT QUS= = es eee eee eee ea ea 30. 667 
LEY ss PON Cay a Ua a eWay Re) OY see) 755 aa el epee a ca Ta ao ed eee 61. 583 
STO nO ATID ON eA CU Caeser en ce ec Se 0. 75 

100. 00 


The formula for this preparation as now constituted is slightly 
changed to include 0.25% quinine and urea hydrochloride. Directions 
for the use of Chinaroid are as follows: 


Use Twice Daily 


Remove rubber nipple. Attach key to bottom of tube and turn slightly until 
salve reaches end of applicator and exudes. Insert applicator gently into 
rectum and turn key attached to tube one-quarter turn. This provides the proper 
dose of Chinaroid. Repeat morning and night as needed to relieve rectal dis- 
comfort. If satisfactory relief is not obtained after using for 2 weeks, or if 
undue bleeding exists, consult a physician. ‘To avoid soiling: Should there be 
any difficulty from the standpoint of Chinaroid leaking and soiling clothing and 
linen this may largely be overcome in most cases through the use of a small 
cotton plug, or the wearing of a sanitary napkin. The money back guarantee 
covers two tubes of Chinaroid to each user. 


The preparation Romind is completed as a tablet; the formula 
and directions for using the same are as follows: 


FORMULA 

Each tablet contains: 

Acetphenetidin .095 gram or 1.47 grains per 
} i tablet 

Sodium salicylate 256 gram or 38.95 grains per 
pes tablet 

Caffeine (anhydrous) 014 gram or .22 grains per 


tablet 
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DIRECTIONS FOR USE 


ADULTS: Take two Tablets four times daily: after-each meal and imme- 
diately before retiring, washed down with a full glass of water. Do not take 
more than four doses a day. In responsive cases, when not needed for pain, 
discontinue use. Children over 12 years of age, follow adult dose. Children. 
6 to 12 years old, one Tablet. Not for children under 6 years old. 


Respondents cause the said preparations, Chinaroid and Romind, 
when sold, to be transported from their place of business in the State 
of California to purchasers thereof located in other States of the 
United States and in the District of Columbia. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said preparations in commerce between and among the various 
States of the United States and in the District of Columbia. Respond- 
ents’ volume of business in such commerce is substantial, the annual 
sales of each of said preparations being in excess of $10,000. 

Par. 3. In the course and conduct of their business respondents, 
subsequent to March 21, 1938, have disseminated and have caused the 
dissemination of certain advertisements concerning Chinaroid and 
Romind by the United States mails, and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase thereof. 

These advertisements with respect to Chinaroid include, but are not 
limited to those which appeared as follows: 


Page 7 of the Houston, Tex., Post for January 22, 1950; and 

Page 10 of the same newspaper for March 5, 1950; 

Page 6 of the Raleigh, N. C., News and Observer for October 23, 1949; 

Page 14, See. IV of the Dallas, Tex., News for January 10, 1950; and 

Page 3, Sec. V of the same newspaper for April 16, 1950; 

Page 2 of the Amarillo, Tex., Sunday News Globe for September 17, 1950; 

Page 44 of the Shreveport, La., Times for March 12, 1950; and 

Page 45 of the same newspaper for October 1, 1950; 

Page 4, Sec. A of the Little Rock, Ark., Gazette, for November 20, 1949; and 

Page 6, sec. A of the same newspaper for September 17, 1950; 

Page 27 of the Charleston, W. Va., Gazette for November 6, 1949 ; 

Page 12 of the San Antonio, Tex., Express for September 11, 1949; 

Page 12, Sec. B of the Cleveland, Ohio, Plain Dealer for May 15, 1949; 

Page 3, Sec. 2 of the Dallas, Tex., Daily Times Herald for October 9, 1949; 

Page 13 of the Editorial Section of the Portland, Oreg., Sunday Oregonian 
for December 4, 1949; 

Page 31, Sec. A of the Oklahoma City Daily Oklahoman for December 4, 1949 ; 

Page 2, Sec. 3 of the New Orleans Times Picayune and States for August 27, 
1950; 

Page 19 of the Jacksonville, Fla., Times Union for October 23, 1949; and 

Page 10 of the same newspaper for February 26, 1950; 

Page 4, Sec. A of the San Antonio, Tex., Evening News for November 15, 1949 ; 

Page 10 of the Savannah, Ga., Morning News for September 10, 1950; 


1202 FEDERAL TRADE COMMISSION DECISIONS | 


Complaint 48 F.T.C. 


Page 11 of the Greensboro, N. C., Daily News for October 15, 1950; 
Page 18 of the Toledo, Ohio, Blade for December 12, 1949 ; | 
Page 9, Sec. A of the Knoxville, Tenn., Journal for March 26, 1950. 


The advertisements concerning Romind include, but are not limited 
to those which appeared as follows: 


Page 7, Sec. A of the Miami, Fla., Daily News for October 25, 1949; 

Page 17 of Grier’s Almanac for 1949; 

Page 6, Sec. B of the Albany, N. Y., Times Union for May 21, 1950; 

Page 7, Sec. D of the St. Louis, Mo., Globe-Democrat for October 23, 1949; and 

Page 7, Sec. B of the same newspaper for June 25, 1950; 

Page 36, News Section Cincinnati Enquirer for October 23, 1949; 

Page 11, Sec. 5 of the Louisville, Ky., Courier-Journal for October 23, 1949; 

Page 7, Sec. 3 of the Dallas, Tex., Daily Times-Herald for October 9, 1949; 

Page 23 of the San Francisco Chronicle for October 9, 1949; 

Page 11, See. 1 of the Fort Worth, Tex., Star-Telegram for October 9, 1949; | 

Page 8 of the Greensboro, N. C., Daily News for October 2, 1949; | 

Page 2 of the Winston-Salem, N. C., Journal and Sentinel for September 11, 
1949 ; 

Page 8, Sec. A of the San Antonio, Tex., Express for September 11, 1949; 

Page 10 of the Shreveport, La., Times for January 16, 1949; and 

Page 42 of the same newspaper for May 15, 1949; 

Page 47 of the New York Sunday Mirror for November 6, 1949 ; 

Page 2 of the Raleigh, N. C., News and Observer for November 27, 1949; 

Page 4-A of the Little Rock, Ark., Gazette for November 14, 1948; and 

Page 10, Sec. A of the same newspaper for November 20, 1949 ; 

Page 22, Sec. 1 of the Chicago Sunday Tribune for February 26, 1950; 

Page 11, Sec. 2 of the Dallas, Tex., Morning News for April 16, 1950; and 

Page 8, Sec. 2 of the same newspaper for May 15, 1950; 

Page 10, Sec. B of the Asheville, N. C., Citizen for April 16, 1950; 

Page 11, Sec. A of the Atlanta, Ga., Constitution for May 7, 1950; 

Page 9, Sec. IV of the Norfolk Virginian Pilot for April 16, 1950; 

Page 25 of the Terra Haute, Ind., Tribune-Star for June 11, 1950; 

Page 12, Sec. B of the Buffalo, N. Y., Courier Express for June 25, 1950; 

Page 8 of the Houston, Tex., Post for June 25, 1950; 

Page 54 of the Savannah, Ga., Morning News for May 14, 1950; 

Page 12, Sec. 3 of the Jackson, Miss., Daily News for November 10, 1949; 

Page 6, Sec. C of the Rochester, N. Y., Democrat and Chronicle for January 
22, 1950; 

Page 12, Sec. A of the Peoria, Ill., Journal-Star for February 26, 1950; 

Page 10-B of the Akron, Ohio, Beacon-Journal for March 12, 1950; 

Philadelphia Enquirer for March 6, 1949; 

Page 10, Sec. F of the Los Angeles Examiner for March 28, 1948; 

Page 1, Sec. D of the Knoxville, Tenn., Journal for November 7, 1948; 

Page 12 of the Cleveland, Ohio, Press for March 2, 1949; 

Page 8, Sec. IV of the Erie, Pa., Dispatch for November 7, 1948; 

Page 6, Sec. A of the Spartanburg, S. C., Herald-Journal for April 11, 1948; 

Page 3, Magazine Section of the Salt Lake City Tribune for May 9, 1948; 

Page 19 of the Seattle, Wash., Times for May 9, 1948; 

Page 12 of the Huntington, W. Va., Herald-Advertiser for May 9, 1948; 

Page 16, Sec. A of the Tampa Sunday Tribune for May 9, 1948; 

Page 12, Sec. 1 of the Sioux City, Iowa, Sunday Journal for April 25, 1948. 
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Subsequent to January 1, 1948, similar advertisements of Romind 
were broadcast as radio continuities at the instance of respondents by 
W. H. B. Broadcasting Company from Stations KRKD of Los 
Angeles, KBON of Omaha, Nebraska, and others. 

Respondents have also disseminated and caused the dissemination 
of the advertisements referred to above for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of the said preparations, Chinaroid and Romind, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Through the use of the said advertisements respondents 
have made, directly and by implication, the representations shown in 
the following subparagraphs, with respect to Chinaroid, and identi- 
fied as A and B, and with respect to Romind, identified as C to I 
inclusive. The said advertisements, by reason of such representations, 
are misleading in material respects and constitute “false advertise- 
ments” as that term is defined in the Federal Trade Commission Act 
by reason of the facts set forth below, with respect to Chinaroid, in 
subparagraphs One and Two, and with respect to Romind, in Sub- 
paragraphs Three to Nine inclusive. 

A. That Chinaroid constitutes an adequate and competent treat- 
ment for hemorrhoids and the underlying causes thereof. 

1. Chinaroid does not constitute an adequate or competent treatment 
for hemorrhoids, and would be of no benefit to any of the underlying 
causes thereof, nor would it lessen their severity or duration, except 
that when applied as directed to simple uncomplicated hemorrhoids, 
this preparation, may, by reason of its local anesthetic, astringent and 
emollient effect, temporarily relieve such symptoms as pain, itching, 
burning, and irritation. 

B. That the use of Chinaroid will serve to shrink sore, swollen 
tissues, help nature heal irritated membranes and allay nervousness 
induced by and accompanying hemerroids. 

2. The use of Chinaroid will not serve to shrink sore, swollen tis- 
sues; it will not assist nature in healing irritated membranes, and it 
will not allay nervousness, regardless of the cause. 

C. That Romind is a competent and effective treatment for arthritis, 
rheumatism, swollen joints, neuritis, neuralgia, sciatica and lumbago, 
and its administration will exert a remedial effect upon the underlying 
causes of such ailments and conditions to the extent of affording 
permanent relief from pain. 

3. Romind is not a competent and effective treatment for arthritis, 
rheumatism, swollen joints, neuritis, neuralgia, sciatica, or lumbago, 
and its administration will not exert a remedial effect upon the under- 
lying causes of these ailments and conditions to the extent of affording 
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permanent relief from pain. It is an ordinary analgesic with essen- 


tially the same therapeutic effect as aspirin, and taken as directed, 
it is limited in its analgesic effect to the temporary relief of minor 
aches and pains. 

D. That Romind is a fast acting medicine, which brings new hope, 
happiness and comfort to sufferers from the pains of arthritis, rheu- 
matism, neuritis, sciatica and lumbago. 

4. Romind has no therapeutic properties which could give hope, 
happiness or comfort to those suffering from the pains of arthritis, 
rheumatism, neuritis, sciatica and lumbago. This preparation is not 
a fast acting medicine; moreover, its use could provide only minor 
and temporary analgesic effects, and its enteric coating indicates that 
any such relief would be delayed in onset for at least two to four 
hours. 

E. That Romind is an effective remedy for soreness and stiff muscles, 
will help nature remove excess -uric acid from the system, and will 
aid one to work and sleep more comfortably. . 

5. Romind is not an effective remedy for soreness or stiff muscles; 
it will not assist nature in removing uric acid from the system, and it 
will not help one to work or sleep more comfortably. 

F. That Romind will cleanse the body and blood of irritating 
wastes, poisons and acids, thus inducing a remedial effect upon the 
underlying causes of arthritis and kindred ailments. 

6. Romind will not cleanse the body or blood of irritating wastes, 
poisons or acids, and will exert no beneficial influence upon the under- 
lying causes of arthritis or kindred ailments. 

G. That Romind will stimulate the cleansing action of the kid- 
neys. 

7. Romind will not stimulate the cleansing action of the kidneys, 
nor will it otherwise exercise any beneficial effect upon the kidneys 
or their activities. aa 

H. That Romind is an effective pain killer, and will enable one to 
successfully combat, fight and obtain relief from nerve-racking, stab- 
bing, throbbing pains of arthritis, rheumatism, neuritis, sciatica, 
neuralgia, swollen joints and lumbago, and will relieve pains of one 
to ten years duration. 

8. Romind is not an effective pain killer, and is only mildly pal- 
liative; it will not enable one to successfully combat, fight or obtain 
relief from the miseries of arthritis, rheumatism, neuritis, sciatica, 
neuralgia, swollen joints or lumbago, and it will not afford relief from 
pains of one to ten vears duration. 


I. That Romind consists of a new formula, and is a new kind of 
treatment. 
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9. Romind does not consist of a new formula and does not constitute 

a new kind of treatment. 
_ Par. 5. The use by respondents of the said false advertisements 
with respect to Chinaroid and Romind has had the capacity and ten- 
dency to mislead and deceive, and has misled and deceived, a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the statements and representations contained therein 
were true, and into the purchase of substantial quantities of each of 
the aforementioned preparations by reason of said erroneous and mis- 
taken belief. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DxcIsion oF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 18, 1952, the initial 
decision in the instant matter of hearing examiner Everett F. Hay- 
craft, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


- Pursuant to the provisions of the’ Federal Trade Commission Act, 
the Federal Trade Commission on the 16th day of May 1951 issued 
and subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, a hearing was held in Los 
Angeles, California, on July 31, 1951, at which evidence in support of 
the allegations of said complaint was introduced before the above- 
named hearing examiner theretofore duly designated by the Commis- 
sion. Thereafter, on February 4, 1952, a Partial Stipulation of Facts 
was entered into whereby it was stipulated and agreed that the said 
Partial Stipulation of Facts, signed and executed by counsel for re- 
spondents and the attorney supporting the complaint, is to supply the 
scientific facts in this proceeding and is supplemental to and to be 
considered in connection with the evidence incorporated in the record 
at the hearing held in Los Angeles, California, on July 31,1951. Said 
evidence, including the Partial Stipulation of Facts, was duly recorded 
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and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final consideration by said hearing examiner 
on the complaint, the answer thereto, and the evidence, including said 
Partial Stipulation of Facts, counsel having waived the filing of pro- 
posed findings as to the facts, and conclusions and oral argument not 
having been requested; and said hearing examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Warren W. Burgess, Linn D. Johnson, 
and Richard T. Aldworth are individuals trading as copartners under 
the name of The Knox Company, with their principal place of busi- 
ness located at 1651 North Argyle Street, Los Angeles, California. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in selling and distributing a number of medicinal prepa- 
rations, among which are two certain drug preparations, as “drug” 
is defined in the Federal Trade Commission Act, and which are desig- 
nated and described by respondents as “Chinaroid,” a rectal balm in a 
tube with applicator for relief of piles and hemorrhoids, and 
“Romind,” a compound in tablet form to be taken internally for relief 
of rheumatic aches and pains. Respondents cause the said prepara- 
tions “Chinaroid” and “Romind,” when sold, to be transported from 
their place of business in the State of California to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times herein mentioned 
have maintained, a course of trade in said preparations in commerce 
between and among the various States of the United States and in the 
District. of Columbia. Respondents’ volume of business in such com- 
merce is substantial, the annual sales of each of said preparations being 
in excess of $10,000. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to 1948, have disseminated, and have caused the dissemina- 
tion of, certain advertisements concerning “Chinaroid” by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of in- 
ducing and which were likely to induce, directly or indirectly, the 
purchase thereof, as follows: 


HELP YOUR PILES 


Don’t suffer from painful itching Piles another hour without trying CHINA- 
ROID. In a few minutes CHINAROID usually starts curbing Pile miseries 3 
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ways: 1. Eases pain and itching. 2. Helps shrink sore, swollen tissues. 3. 
Helps nature heal irritated membranes and allay Pile nervousness. Money back 
guaranteed unless satisfied. Ask your druggist for CHINAROID today. 


KILL YOUR PILES? 


If the misery of Piles and rectal itching drive you wild, don’t wait, get wonder- 
soothing CHINAROID from your druggist right now. See how quickly it usually 
brings wonderfully soothing relief for fiery piles, then helps Nature heal irri- 
tated membranes and shrink and reduce swelling of tissues, thus alleviating Pile 
nervousness. Demand CHINAROID. Money back guarantee. 


How to Treat 
PAINFUL PILES 


Yor fast, blessed relief from sore, fiery, itching, simple Piles, get CHINAROID 
from your druggist. See how fast it usually soothes away pain, soreness, itching, 
nervousness. See how it cools fiery burning and helps shrink and heal swollen 
tissues. Wonder-soothing CHINAROID must prove a blessing to you or money 
back is guaranteed. 

Through the use of said advertisements, respondents have made, di- 
rectly and by implication, the representations: 

(a) That “Chinaroid” constitutes an adequate and competent treat- 
ment for hemorrhoids and the underlying causes thereof. 

(b) That the use of “Chinaroid” will serve to shrink sore, swollen 
tissues, help nature heal irritated membranes and allay nervousness 
induced by and accompanying hemorrhoids. 

The said advertisements, by reason of such representations, are mis- 
leading in material respects and constitute “false advertisements,” as 
that term is defined in the Federal Trade Commission Act, for the 
reason that, in truth and in fact, respondents’ preparation “China- 
roid,” containing tannic acid, benzocaine, quinine, urea hydrochlo- 
ride, phenol, petrolatum and lanolin, is a palliative ointment consti- 
tuting an astringent and local anesthetic and, when used in accord- 
ance with directions in simple cases of hemorrhoids, it will have an 
emollient effect and will temporarily relieve such symptoms thereof 
as pain, itching, burning and irritation. However, “Chinaroid” does 
not affect the underlying causes of hemorrhoids and, therefore, is 
neither an adequate nor competent treatment for hemorrhoids, nor 
would it influence the severity or duration thereof, except for the 
palliative relief of the symptoms above mentioned in simple hem- 
orrhoids. 

This preparation, however used, will not serve to shrink sore, 
swollen tissues and will not aid nature in healing irritated membranes 
and will have no effect upon nervousness, regardless of the cause. 

Pan. 4. In the course and conduct of their business, respondents, sub- 
sequent to 1948, have disseminated, and have caused the dissemina- 
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tion of, certain advertisements concerning “Romind” by the United 
States mails and by various means, including radio broadcasts, in com- 


merce, as “commerce” is defined in the Federal Trade Commission ' 


Act, for the purpose of including and which were likely to induce, di- 
rectly or indirectly, the purchase thereof, as follows: 


ARTHRITIS 


Neuritis 
Sciatica 
Rheumatism PAINS 


A fast acting internal medicine called ROMIND, recently developed by the 
Knox Control Laboratory, is now bringing new hope, happiness and comfort 
to thousands of sufferers from the pains of Arthritis, Rheumatism, Neuritis, 
Sciatica, Neuralgia and Lumbago. ROMIND dissolves in the small intestine; 
then the ingredients are absorbed into the blood and thus can reach every part 
of the body. That’s why it works so fast in helping 3 ways: 1. First dose starts 
curbing pain. 2. Helps Nature remove excess Urie Acid which often aggra- 
vates pains, soreness and stiff muscles. 38. Helps you work and Sleep in greater 
comfort. Get ROMIND from your druggist today. Quick satisfaction or money 
back guaranteed. 

Would You Pay $1 
To Curb Your 


ARTHRITIS PAINS 


If so don’t waste a minute but send to your drug store right now for ROMIND. 
This great medicine was recently developed in the world-famed Knox Control 
Laboratory of California to bring joyous comfort and relief for the pains of 
Arthritis, Rheumatism, Neuritis, Sciatica, Neuralgia; Bursitis andd Lumbago. 
ROMIND usually works with great speed because it dissolves in the intestines 
so that the ingredients may be absorbed into the blood and carried quickly to 
every muscle and joint in the body. And as it fights pain ROMIND also helps 
Nature clear out excess uric acid which often makes muscles so sore, stiff and 
painful. Don’t wait and let your pains make you sorry. Start taking RUMIND 
right now and see how quickly it may put you on the road to happier, more com- 
fortable days and restful nights. 


DO THIS IF 
ARTHRITIS PAINS 
DRIVE YOU WILD 


Don’t waste a minute but send to your drug store right now for ROMIND. 
This great medicine was recently developed in the world-famed Knox Control 
Laboratory of California to bring joyous comfort and relief for the pains of 
Arthritis, Rheumatism, Neuritis, Sciatica, Neuralgia, Bursitis and Lumiago. 
ROMIND usually works with great speed because it dissolves in the intes*ines 
so that the ingredients may be absorbed into the blood and carried quickly to 
every muscle and joint in the body. And as it fights pain ROMIND also helps 
Nature clear out excess uric acid which so often makes muscles so sore, stiff and 
painful. Don’t wait and let your pains make you sorry. Start taking ROMiIND 
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right now and see how quickly it may put you on the road to happier, more 
comfortable days and restful nights. 


ARTHRITIS PAINS. CURBED 
By NScientifically Tested Formula 


Recent medical tests by a prominent Chicago physician on a large group who 
had suffered from one to ten years prove that most people who suffer from 
nerve-racking aches and pains in the back, hands, legs, arms, shoulders and neck, 
due to Rheumatism, Arthritis, Neuritis, Lumbago, Neuralgia, or Sciatica may 
expect quick and extremely satisfying help from the scientifically laboratory 
tested formula called ROMIND. 

ROMIND is one of the latest formulas to be developed in the Knox Testing 
Laboratory and is a tasteless internal medicine that is absorbed by the blood and 
thus reaches every part of the body, usually giving fast help in 3 ways: 1. First 
dose starts right to work curbing pain. 2. Helps nature remove excess acids 
and wastes which often cause many aches and pains. 8. Helps you to work, 
sleep and enjoy life in greater comfort. 

If you have suffered a lot and have tried many things without wen satisfy- 
ing relief you owe it to yourself to try ROMIND before another day goes by. 
Ask your druggist for ROMIND. Your money back guaranteed unless com- 
pletely satisfied. 

Thousands of sufferers from the nagging pains of Arthritis, Rheumatism, 
Neuritis and Sciatica are gaining new hope, comfort, and happiness with a 
recently-developed internal medicine called Romind—ROMIND. Romind has a 
special coating so that it goes through the stomach and is dissolved in the small 
intestine, where the ingredients may be absorbed into the blood and thus can 
reach every part of the body. That’s why it usually works so fast in helping 
three ways: 1. The first dose starts combating the pains of Arthritis and 
Rheumatism. 2. It helps Nature remove excess Uric acid which often aggravates 
pains and stiffness, and 3. Romind thus helps you to work and sleep in greater 
comfort. So don’t suffer another day from the pains of Arthritis and Rheumatism 
without trying Romind. Unless you find Romind entirely satisfactory your 
money back is guaranteed. To fight the pains of Arthritis, Rheumatism, and 
Neuritis remind yourself to get Romind—ROMIND—from your druggist today. 


Through the use of the said advertisements, including radio broad- 
casts, respondents have made, directly and by implication, the repre- 
sentations : 

(a) That “Romind” is a competent and effective treatment for 
arthritis, rheumatism, swollen joints, neuritis, neuralgia, sciatica and 
lumbago and its administration will exert a remedial effect upon the 
underlying causes of such ailments and conditions to the extent of 
affording permanent relief from pain. 

(b) That “Romind” is a fast-acting medicine which brings new 
hope, happiness and comfort to sufferers from the pains of arthritis, 
rheumatism, neuritis, sciatica and lumbago. 

The said advertisements and radio broadcasts, by reason of such 
representations, are misleading in material respects and. constitute 
“false advertisements,” as that term is defined in the Federal Trade 
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Commission Act, for the reason that, in truth and in fact, respond- 
ents’ preparation “Romind,” a drug compound in tablet form con- 
taining acetphenetidin, sodium salicylate and caffeine, is not an ade- 
quate or competent treatment for arthritis, rheumatism, swollen 
joints, neuritis, neuralgia, sciatica or lumbago and, taken as directed, 
it will not afford permanent relief from pain accompanying the said 
conditions and ailments. Its two active ingredients are sodium salicy- 
late and acetphenetidin which are present in sufficient amounts to 
provide an analgesic and antipyretic effect, and are commonly used 
for the temporary relief of the minor pains of the above-mentioned 
conditions for the limited period of time in which such analgesics are 
effective. Accordingly, “Romind” cannot be correctly described as a 
pain killer. 

“Romind” possesses no therapeutic properties which could hold out 
hope of happiness to sufferers from arthritis, rheumatism, neuritis, 
sciatica or lumbago; and any degree of comfort derived from taking 
Romind would be due solely to the temporary relief of such minor 
aches and pains afforded by its analgesic effect. These tablets resist 
solution in dilute acid but are soluble in dilute alkali and their enteric 
coating would delay their effects for about three hours, and thus any 
relief at the outset of use would be delayed to this extent, and it is not 
a fast-acting medicine. 

“Romind” is not an effective remedy for soreness, except for the 
symptomatic relief due to the analgesic action of its ingredients; 
“Romind” is not an effective remedy for stiff muscles. It will not 
assist nature or otherwise help in removing uric acid from the system 
and, aside from its analgesic effect in possibly allaying certain minor 
aches and pains temporarily, it will not help one to work or sleep more 
comfortably. ‘ 

“Romind” will not cleanse the body or blood of irritating wastes, 
poisons or acids, and will exert no beneficial influence upon the under- 
lying causes of arthritis or kindred ailments; neither will this prepa- 
ration stimulate the cleansing action of the kidneys, nor otherwise 
exercise any beneficial effect upon the kidneys or their activities. 

“Romind” is not an effective pain killer. It contains only com- 
monly known and widely-used analgesics with gentle and temporarily 
palliative properties. The value of “Romind? ’in cases of nerve-rack- 
ing, stabbing, throbbing pains of arthritis, rheumatism, neuritis, sci- 
atica, neuralgia, swollen joints or lumbago, and in cases where the in- 
dividual has suffered such pains for a period of one to ten years, is 
limited to the temporary and partial relief of pain afforded by its 
analgesic ingredients. 


THE KNOX CO. 1211 
1199 Order 


All ingredients of “Romind” and their consequent analgesic and 
antipyretic action have been well known to the medical profession for 
many years; hence, these ingredients in this preparation do not con- 
stitute a new formula nor a new sort of treatment. 

Par. 5. The use by respondents of the said false advertisements, in- 
cluding radio broadcasts, with respect to “Chinaroid” and “Romind” 
has had the capacity and tendency to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations contained therein were 
true and into the purchase of substantial quantities of each of the 
aforementioned preparations by reason of said erroneous and mistaken 
belief. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as hereinabove 
set out, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Warren W. Burgess, Linn D. Jchn- 
son and Richard T. Aldworth, individually and as copartners doing 
business in the name of The Knox Company or in any other name, 
their agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution in commerce of the drug preparations designated as 
“Chinaroid” and “Romind,” or any preparations of substantially sim- 
ilar compositions or possessing substantially similar properties, 
whether sold under the said names or any other names, do forthwith 
cease and desist from: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, by radio broadcasts or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, any 
advertisement which represents, directly or by implication: 

(a) That “Chinaroid” constitutes a competent or adequate treat- 
ment for piles or hemorrhoids or would be of any benefit to the under- 
lying causes thereof. 

: (b) That said preparation could exert any influence upon the sever- 
ity or duration of piles or hemorrhoids, beyond that of an astringent 
and local anesthetic in affording temporary relief to such symptoms as 
pain, itching, burning and irritation which accompany simple, uncom- 
plicated cases of piles or hemorrhoids. 
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‘(c) That said preparation, however used, will result in any shrink- 
age of sore, swollen tissues, or will assist nature in healing irritated 
membranes, or will have any effect upon nervousness, irrespective of 
the cause. 

(d) That “Romind” constitutes an adequate or competent treatment 
for arthritis, rheumatism, swollen joints, neuritis, neuralgia, sciatica 
or lumbago, or will permanently relieve pain accompanying said con- 
ditions and ailments. 

(e) That “Romind” is a pain killer, or possesses any therapeutic 
value in treating the nerve-racking, stabbing, throbbing pains of 
arthritis, rheumatism, neuritis, sciatica, neuralgia, swollen joints or 
lumbago, regardless of their duration, or is of any therapeutic value 
in these conditions, in excess of such temporary and partial relief of 
minor pains and fever accompanying said ailments and conditions as 
may be afforded by its analgesic and antipyretic action. 

(f) That “Romind” possesses any therapeutic properties which 
could hold out hope of cure or happiness to persons afflicted with ar- 
thritis, rheumatism, neuritis, sciatica, lumbago or kindred ailments. 

(g) That “Romind” is fast acting in its effects, or that one taking 
said preparation could anticipate any comfort therefrom, in excess 
of such temporary relief of minor aches, pains and fever accompany- 
ing the diseases above mentioned as its analgesic and antipyretic 
properties may afford. 

(h) That said preparation constitutes an effective remedy or treat- 
ment for soreness in excess of the temporary symptomatic relief due 
to its analgesic action. 

(i) That said preparation constitutes an effective remedy or com- 
petent treatment for stiff muscles, or will help in any manner to re- 
move uric acid from the system. 

(j) That taking said preparation will be of any value or benefit in 
enabling a person to work or sleep more comfortably aside from its 
temporary analgesic effects. 

(k) That “Romind” will serve to cleanse the body or blood of 
waste, poisons or acids, or otherwise stimulate the cleansing action 
of the kidneys, or exercise any beneficial effect upon the kidneys 
or their activities, or will exert any beneficial influence upon the 
underlying causes of arthritis or kindred ailments. 

(1) That the ingredients compounded in “Romind” constitute a 
new formula or a new kind of treatment. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of the drug preparations “Chinaroid” 
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and “Romind,” any advertisement which contains any of the repre- 
sentations prohibited in Paragraph 1 of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of April 18, 1952]. 
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In THE MATTER OF 


NATIONAL COACHING SERVICE INSTITUTE, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5876. Complaint, May 2, 1951—Decision, Apr. 21, 1952 


Where a corporation and its president, who also operated a branch under a 
similar trade name in another city, engaged in the interstate sale and dis- 
tribution of correspondence courses to prepare students for Civil Service 
examinations; in promoting the sale of their courses through printed postal 
cards mailed to prospective purchasers, and through traveling sales agents, 
to whom they referred inquiries received— 

(a) Falsely represented through their said agents that said corporation and 
business were connected with the United States Civil Service or some other 
Government agency, and that said agents had official connection therewith ; 

(b) Falsely represented that completion of their courses assured students of 
appointment to Civil Service positions or made them eligible for such 
appointment ; 

(c) Falsely represented that they would hold positions open for students who 
failed to pass Civil Service examinations, that prospective students must 
take their courses of study in order to obtain Civil Service positions, and 
that the examinations given by them were examinations for specific posi- 
tions in Civil Service; 

(d) Falsely represented that students would receive Civil Service positions im- 
mediately or within a few days after successfully completing their courses 
and that they might obtain employment in or near the cities or towns in 
which they resided ; 

The facts being that the time of actual employment for those who have passed 
a Civil Service examination depends upon a number of factors, such as 
availability of eligible persons in various Civil Service districts, the rating 
of eligibles, veterans’ preferences and other conditions over which neither 
they nor the applicants have any control; and neither they nor applicants 
can determine the place of employment ; 

(e) Falsely represented that students who did not possess the experience, 
physical, mental or educational qualifications, or veterans’ status required 
for many positions for which they offered training, might nevertheless find 
employment in such positions; and 

(f) Falsely represented that the United States Civil Service Commission was 
looking to or relying upon them to locate and place employees; and 

Where said corporation and individual— 

(g) Falsely implied and represented through the use of the word “Institute” in 
their corporate and trade names, that their school was a resident institu- 
tion of higher learning; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to said school and its courses, and with 
respect to positions in the United States Civil Service, and thereby induce 
its purchase of their said courses: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce : 


: 
| 


& 
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Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Penche for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National Coaching 
Service Institute, Inc., a corporation, and Archie K. Babson, indi- 
vidually and as an officer of National Coaching Service Institute, Inc., 
and also doing business as National Service Institute and Career 
Institute, hereinafter referred to as respondents, have violated the 
provisions of the said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapny 1. Respondent National Coaching Service Institute, 
Tne., is a corporation organized and existing under the laws of the 
State of Colorado with its principal office and place of business at 412 
Bank Block Building, 1026 17th Street, Denver, Colorado. 

Respondent Archie K. Babson is an individual and president of said 
corporation and as such formulates, controls and manages all of the 
affairs of said corporation. Said respondent has also done business 
under the trade name of National Service Institute and is presently 
operating a branch of National Coaching Service Institute, Inc., under 
the trade name of Career Institute located at 110 Market Street, San 
Francisco, California, which is also the address of said respondent 
Archie K. Babson. 

Par. 2. For more than one year last past, respondents have been 
and are now engaged in the sale and distribution of courses of study 
and instruction intended for preparing students thereof for examina- 
tion for certain civil service positions under the United States Gov- 
ernment, which said courses are pursued by correspondence through 
the medium of the United States mails. Respondents, in the course 
and conduct of said business, cause said courses of study and instruc- 
tion to be transported from their respective places of business in the 
States of Colorado and California to, into and through States of the 
United States other than Colorado and California to the purchasers 
thereof located in such other States and the District of Columbia. 
There has been at all times mentioned herein a course of trade in said 
courses of instruction so sold and distributed by respondents in com- 
merce between and among the various States of the United States, and 
said course of trade has been and is substantial. 
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Par. 3. In connection with the sale of said courses of study and 
instruction respondents have made and are making use of printed 
advertising matter distributed to prospective students throughout the 
United States, in and by which numerous representations have been 
and are made in regard to said courses of study and matters and 
things connected therewith. Typical of such representations, made 
on postal cards distributed to rural route or Post Office Box holders 
are the following: 


I AM VERY MUCH INTERESTED IN CIVIL SHRVICE 
Please Send Full Information and List of Positions 


mee * x 
MANY THOUSANDS OF OPPORTUNITIES 
RURAL MAIL CARRIER 

GOVERNMENT POST MASTER POSITIONS 
MEN AND WOMEN 2nd CLASS AGES 18 to 50 


Preparatory Train- 38rd CLASS 
ing for Civil Service 4th CLASS 


(To $4479.00 Yearly to Start) (To $4479.00 Yearly to Start) 


HERE IS YOUR OPPORTUNITY!!! 


CIVIL SERVICE POSITIONS OFFER CHANCES FOR ADVANCEMENT 
AND INCREASED EARNINGS IN GRADE PAY RAISES, LIBERAL PEN- 
SIONS, SICK LEAVE WITH PAY and PAID VACATIONS. INSTRUC- 
TIONS NOW BEING GIVEN IF YOU QUALIFY. 


Postal Clerks Asst. Meat Inspectors 
Mail Clerks Railway Mail Clerks 
Customs Service Immigration Service 
Storekeepers Weather Bureau 
Veterans Reclamation Service 
Administration Many Others 


Mail Attached Card TODAY 
For Full Information 


Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out and by the use of the 
corporate and trade names National Coaching Service Institute, Inc., 
National Service Institute and Career Institute, respondents represent 
and imply that their said business is a branch of or connected with the 
United States Government or the U. S. Civil Service Commission ; 
that many positions in the United States Civil Service, including 
those specifically named in said advertisement, are vacant, or avail- 
able to all applicants; that men and women are needed to fill said 
vacancies and are wanted by the United States Government to prepare 
for civil service positions, and that said positions may be obtained 
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through respondents’ National Coaching Service Institute, Inc., or 
Career Institute ; and that the starting salaries for the positions listed 
run as high as $4479.00 per annum. 

Par. 5. In the course and conduct of said business as aforesaid, 
respondents employ numerous sales agents or representatives who 
call on prospective purchasers of said courses of study. By means 
of oral statements and representations made by said sales agents 
respondents represent and imply to prospective students and pur- 
chasers of their said courses of study : 

1. That National Coaching Service, Inc., National Service Insti- 
tute and Career Institute are connected with, or are branches of, the 
U.S. Civil Service or the United States Government or some agency 
thereof; 

2. That respondents’ said sales agents are representatives or em- 
ployees of the U. S. Civil Service or have some official connection 
therewith; 

3. That the completion of said courses of study makes enrollees 
eligible for appointment to, or assures them of, or guarantees U. S. 
Civil Service positions; 

4, That enrollees failing to pass Civil Service examinations will 
have positions held open for them by respondents; 

5. That enrollees must take respondents’ course of study in order to 
obtain Civil Service positions; 

6. That the examinations given by respondents are examinations 
for specific positions in the Civil Service; 

7. That enrollees will receive Civil Service positions immediately 
or within a few days after successfully completing said courses; 

8. That enrolleees may obtain employment at or near their homes 
or within a short distance therefrom ; 

9. That enrollees who do not Have: the experience, physical, menial 
or educational qualifications, or veterans’ status required in many 
positions for which respondents offer training, may nevertheless find 
employment in such positions; 

10. That the U. S. Civil Service Commission is looking to, or 
relying upon, respondents to locate and place employees ; 

11. That enrollment contracts are cancelled or refunds of money 
paid for tuition are made if enrollees decide to discontinue said courses 
or are dissatisfied or have changed their minds. 

In many instances said sales agents have rushed prospective pur- 
chasers into signing said enrollment contract without affording them 
an opportunity to think over and consider the advisability of enrolling, 
or reading and understanding the terms of said contract; and in some 
instances respondents have demanded payment of tuition fees after 
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they had been advised by the prospective purchasers that they had 
signed no note or contract for the payment of such fees. 

Par. 6. All of said statements, representations, implications and 
practices are grossly exaggerated, false and misleading. In truth 
and in fact, while there are opportunities for employment in govern- 
ment service, the U. S. Civil Service Commission does not advertise 
for men and women to fill government positions or that vacancies exist 
in government service. 

The statements on said postal cards “Preparatory training for civil 
service” and “Instructions now being given if you qualify” imply that 
respondents are authorized or designated by the U. S. Civil Service to 
qualify and prepare applicants for the taking of civil service exami- 
nations. Most of the positions listed on said postal cards are not open 
to applicants generally but are either restricted to persons with vet- 
eran’s status or requiring special physical and educational qualifica- 
tions and practical experience. 

There is no position known as Assistant Meat Inspector, or posi- 
tions.in. the Weather Bureau, Veterans. Administration, Customs, or 
Reclamation Services paying $4479.00 per annum filled solely through 
competitive examinations. The unqualified representation that the 
positions listed on said postal cards have starting salaries as high as 
$4479.00 per year is grossly exaggerated and misleading; with respect 
to postal service, the entrance salary in Post Offices of the first and 
second class is $1.8114 per hour and in the railway mail service, $1.4114 
per hour. Moreover, employment is frequently on a temporary or 
part time basis and employees are advanced to regular or carrier posi- 
tions as vacancies occur. Positions in salary ranges of $4479.00 per 
annum require college or professional training or approximately five 
years of practical experience. The lowest grade of meat inspector 
position begins at $2650.00 per annum and requires two years of 
experience. Many positions in the Customs and Immigration Service 
are restricted to veterans. 

Neither the respondents nor any of their officers, agents or salesmen 
are connected in any manner whatsoever with the U. S. Civil Service, 
the United States Government or any agency thereof. Employees 
having completed respondents’ courses of study are not eligible for 
any position in the Civil Service by reason of that fact, and any assur- 
ance, promise or guarantee to that effect made by said salesmen is 
false. Respondents cannot hold open any position for any enrollee 
who has failed to pass a Civil Service examination for such position; 
there is no requirement by the Civil Service Commission to take 
respondents’ courses of instruction to qualify for Civil Service exami- 
nations or positions, and examinations given by respondents are not 


en 
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examinations for specific positions in the Civil Service. Enrollees 
who have completed respondents’ course or who have taken and passed 
a Civil Service examination will not in all instances be placed immedi- 
ately or in a short time in a Civil Service position, the time of actual 
employment depending upon a number of factors, such as availability 
of eligible person in various Civil Service districts, the rating of 
eligibles, veterans’ preferences, and other conditions over which neither 
respondents nor applicants have any control; nor can they determine 
the locations or place of employment. There are many positions in 
the Civil Service that are either limited exclusively to veterans or are 
subject to special requirements pertaining to experience and physical, 
mental and educational qualifications and no one can be employed in 
such positions without meeting all requirements. The U. S. Civil 
Service Commission does not request or depend on any individuals or 
private business to secure, furnish or recommend any employees or 
applicants for Civil Service positions. Respondents do not refund 
deposits or money paid on account of tuition costs by students or pur- 
chasers of said courses, regardless of the reasons given therefor. 

A large number of prospects solicited by said salesmen live in rural 
and farming areas where information regarding Civil Service and 
the methods of obtaining employment therein is not readily available. 
The representations on said postal cards that men and women are 
wanted, the emphasis on Civil Service and listing of government 
positions, singly and in combination with the corporate and trade 
names create the erroneous impression that said cards are official 
announcements of the U.S. Civil Service Commission ; and this impli- 
cation is furthered and strengthened by said salesmen making the 
statements and representations set forth in Paragraph Five hereof, 
and in failing to explain the terms of the enrollment contract or 
afford prospective purchasers the time to read, consider and compre- 
hend said terms. In many instances enrollees believe they are sign- 
ing applications and are not aware that they are signing a contract 
and a promissory note. 

Par. 7. The use of the words “National” and “Institute” in the 
names National Coaching Service Institute, Inc., National Service 
Institute and Career Institute under which respondents’ business is 
conducted are misleading in that they imply an official government 
connection and the operation of a resident institution of learning with 
a staff of competent experienced and qualified educators offering 
instruction in philosophy, the arts, sciences and other subjects of 
higher learning. 

Tn truth and in fact, respondents do not operate an “Institute” in 
the accepted sense of that term. Respondents offer no training or 
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instruction in philosophy, the arts, sciences, or other learned subjects. 
No basic, thorough or competent instruction is given in residence in 
any subject of learning. While respondents may have in their employ 
a number of persons possessing degrees from recognized institutions 
of learning and teachers’ certificates, the subject matters in which 
respondents’ students are prepared are not of the extent properly to be 
included in the term of higher education. In fact, respondents’ 
courses of study and instruction consist of a general information type 
of Civil Service examination and a number of special lessons in the 
lower and non-professional type of examinations for Civil Service 
positions. All work is done by correspondence and consists of mailing 
previously prepared lessons and the grading of papers by employees. 
Moreover, much of the handling of contracts and grading of lessons is 
done with machines, the operation of which does not require academic 
training or teachers’ certificates. 

Par. 8. The use by respondents of the statements and representa- 
tions aforesaid has had and now has the tendency and capacity to and 
does confuse, mislead and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce them to purchase respondents’ courses of 
study and instruction in said commerce on account thereof. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated April 21, 1952, the initial 
decision in the instant matter of hearing examiner William I. Pack, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L, PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 2, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing by respondents of their answer 
to the complaint, a hearing was held before the above named hearing 
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examiner, theretofore duly designated by the Commission, at which 
a stipulation of facts was entered into by counsel supporting the com- 
plaint and counsel for respondents and incorporated in the record, 
which was duly filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by the hearing 
examiner upon the complaint, answer and stipulation (the stipula- 
tion having been approved by the hearing examiner) (counsel having 
elected not to submit proposed findings and conclusions for considera- 
tion by the hearing examiner or to argue the matter orally), and the 
hearing examiner, having duly considered the matter, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent National Coaching Service Institute, Inc., 
is a corporation organized and existing under the laws of the State 
of Colorado, with its principal office and place of business located 
at 1026 17th Street, Denver, Colorado. Respondent Archie K. Babson, 
an individual, is president of the corporation and formulates, controls 
and manages all of its affairs. Respondent Babson has also done busi- 
ness under the trade name National Service Institute and is presently 
operating a branch of National Coaching Service Institute, Inc., 
under the trade name Career Institute, such branch being located at 
110 Market Street, San Francisco, California. Respondents are en- 
gaged in the sale and distribution of courses of study and instruction 
intended for preparing students thereof for examinations for certain 
positions in the United States Civil Service, such courses being pur- 
sued by correspondence through the medium of the United States 
mails. 

Par. 2. In the course and conduct of their business, respondents 
cause and have caused their courses of study and instruction, when 
sold, to be transported from their places of business in the States of 
Colorado and California to purchasers located in various other States 
of the United States and in the District of Columbia. Respondents 
maintain and have maintained a course of trade in their courses in 
commerce between and among various States of the United States 
and in the District of Columbia. 

Par. 3. In promoting the sale of their courses of study and instruc- 
tion respondents use printed postal cards which are mailed to pros- 
pective purchasers. Inquiries received in response to such cards are 
referred by respondents to traveling sales agents employed by them 
who proceed to call upon the prospects and undertake to sell them the 
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courses. It is with certain oral representations alleged to have been 
made to prospective students by these sales agents that the present 
proceeding is primarily concerned. The record establishes that in a 
substantial number of instances the following representations have 
been made: 

(a) That National Coaching Service Institute, Inc., National Serv- 
ice Institute, and Career Institute are connected with the United 
States Civil Service or some other agency of the United States Gov- 
ernment. 

(b) That respondents’ sales agents are representatives or employees 
of the United States Civil Service or have some official connection 
therewith. 

(c) That the completion of respondents’ courses of study assures 
students of appointment to United States Civil Service positions or 
makes them eligible for such appointments. 

(d) That students failing to pass Civil Service examinations will 
have positions held open for them by respondents. 

(e) That prospective students must take respondents’ courses of 
study in order to obtain Civil Service positions. 

(f) That the examinations given by respondents aré examinations 
for specific positions in Civil Service. 

(g) That students will receive Civil Service positions immediately 
or within a few days after successfully completing respondents’ 
courses. 

(h) That students may obtain employment in or near the cities or 
towns in which they reside. 

(i) That students not possessing the experience, physical, mental 
or educational qualifications or veterans’ status required for many 
positions for which respondents offer training may nevertheless find 
employment in such positions. 

(j) That the United States Civil Service Commission is looking to 
or relying upon respondents to locate and place employees. 

Par. 4. These representations were false and misleading. Neither 
respondents nor any of their agents are connected in any manner with 
the United States Civil Service or any other agency of the United 
States Government. Students completing respondents’ courses are 
not by reason of that fact eligible for any position in the Civil Service. 
Respondents are wholly without power or authority to hold open any 
position in the Civil Service for anyone. There is no requirement 
that persons take respondents’ courses in order to qualify for Civil 
Service examinations or positions. The examinations given by re- 
spondents are not examinations for specific positions in the Civil Serv- 
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ice. Persons who have completed respondents’ courses and passed a 
Civil Service examination will not, in all instances, be placed in Civil 
Service positions immediately or within a short time. The time of 
actual employment depends upon a number of factors, such as avail- 
ability of eligible persons in various Civil Service districts, the rating 
of eligibles, veterans’ preferences, and other conditions over which 
neither respondents nor applicants have any control. Nor can re- 
spondents or applicants determine the place of employment. There 
are some positions in the Civil Service which are either limited ex- 
clusively to veterans or are subject to special requirements pertaining 
to experience and to physical, mental and educational qualifications, 
and no one can be employed in such positions unless he meets such 
requirements. The United States Civil Service Commission does not 
look to or rely upon respondents to secure or recommend any em- 
ployees or applicants for Civil Service positions. 

Par. 5. The record indicates that respondents have sought in good 
faith to prevent misrepresentation by their sales agents and that sales 
agents have been dismissed by respondents when it was found that they 
had been guilty of making false statements to prospective purchasers. 
Respondents place upon the printed form of enrollment agreement 
which purchasers are required to sign, a statement to the effect that 
respondents are not connected in any way with any Governmental 
agency, and this statement also appears on a circular letter and other 
advertising material used by respondents in contacting prospective 
students. 

Par, 6. The use by respondents of the word “Institute” in their 
corporate and trade names is itself misleading in that such word im- 
plies that respondents’ school is a resident institution of higher learn- 
ing. The school is not in fact such an institution but, as heretofore 
stated, is a correspondence school engaged in the teaching of courses 
designed to prepare students for Civil Service examinations. 

Par. 7. While the complaint contained certain charges in addition to 
those discussed above, such additional charges are not sustained by 
the record. 

Par. 8. The acts and practices of respondents, as described above, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public with respect to respondent’s school 
and its courses of study and instruction and with respect to positions 
in the United States Civil Service, and the tendency and capacity to 
cause such portion of the public to purchase respondents’ courses as 
as result of the erroneous.and mistaken belief so engendered. 


1224 .  PEDERAL TRADE COMMISSION DECISIONS 


- Order i 48 F.T.C. 


CONCLUSION 


The acts and practices of respondents, as hereinabove set out, are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, National Coaching Service In- 
stitute, Inc., a corporation, and its officers, and Archie K. Babson, in- 
dividually and as an officer of said corporation and also doing business 
under the names of National Service Institute and Career Institute, 
and respondents’ agents, representatives and employees, directly or 
through any corporate or. other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondent’s courses of 
study and instruction, do forthwith cease and desist from: 

1. Using the word “Institute” or any simulation thereof as a part 
of respondents’ corporate or trade names; or otherwise representing, 
directly or by implication, that respondents’ school is a resident in- 
stitution of higher learning. 

_ 2. Representing, directly or by implication: 

(a) That respondents’ school has any connection with the United 
States Civil Service or any other agency of the United States Govern- 
ment. 

(b) That respondents’ sales agents are representatives or employees 
of the United States Civil Service or have any connection therewith. 

(c) That the completion of respondents’ courses of study assures 
students of positions in the United States Civil Service or makes 
them eligible for appointment to such positions. 

(d) That respondents have any power or authority to hold open 
for any person any position in the United States Civil Service. 

(e) That it is necessary that persons seeking Civil Service positions 
take respondents’ courses of study in order to qualify for or obtain 
such positions. 

(f) That the examinations given by respondents are examinations 
for specific positions in the Civil Service. 

(g) That all persons completing respondents’ courses and passing 
Civil Service examinations will obtain positions immediately or within 
a short time. 

(h) That positions obtained in the United States Civil Service will 
be at or near the place of residence of the employee. 
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(i) That Civil Service positions requiring certain physical, men- 
tal or educational qualifications or veterans’ status may be obtained by 
persons not meeting such requirements. 

(j) That the United States Civil Service Commission is looking to 
or relying upon respondents to locate persons to fill positions in the 
Civil Service. 


ORDER TO FILE REPORT OF COMPLIANCE 


. It ts ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 21, 1952]. 


1226 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 48 F. T. C. 


In tHE Marrer or 


ZONITE PRODUCTS CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 


Docket 5031. Complaint, Aug. 18, 1943—Decision, Apr. 23, 1952 


“Massaging of the gums”, as understood by a great majority of the general 
public from the use of the word in advertisements as meaning a haphazard 
indiscriminate rubbing of the gums with a toothbrush or finger, either with 
or without the toothpaste involved in the instant case, is of no value in 
making soft gums firm or in the prevention or treatment of gingivitis or 
pyorrhea. 


The term “massage” as used by dentists means a careful stroking or squeezing 
pressure applied to the gums in a particular area to achieve a specific 
purpose, the proper use of which requires professional instruction. 


While the testimony of the expert witnesses in the instant case was conflicting 
as to the value of massaging the gums, even with professional instruction, 
the preponderant weight of the qualified dental opinion was that massaging 
them in the sense of indiscriminate rubbing is of no value and, in some 
cases, is actually harmful. 


Where a corporation engaged in the interstate sale of its “Forhan’s Toothpaste’, 
along with its advertising agent, in advertising in newspapers and periodi- 
cals and through radio broadcasts, directly and by implication— 

(a) Falsely represented that uninstructed massage of the gums with said 
toothpaste would help make them firmer ; 

(b) Represented that such massage and cleaning the teeth with said toothpaste 
would protect the user against gingivitis and pyorrhea and was of value 
in the treatment of the former condition; and 


(c) Represented that by comparison all other toothpastes were “ordinary” 
and inferior ; 


The facts being that the sole value of said preparation was as a cleaning agent; 
use thereof in brushing the teeth was of no value in the treatment of 
gingivitis, or in the prevention thereof except to the extent that it might 
help gingivitis caused by accumulation of food particles or other foreign 
materials in places inaccessible to the toothbrush; preponderant weight 
of qualified dental opinion was that massaging the gums in the sense of in- 
discriminately rubbing them was of no value and in some cases was actually 
harmful; results achieved through the use of their preparation were 
essentially the same as those achieved through the use of other commercial 
toothpastes; and it was not extraordinary in the sense that others were 
inferior ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 


true and thereby to induce a substantial number of the public to purchase 
said preparation: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the charge of the complaint that respondents had falsely represented 
that the use of said product would protect teeth against decay by removing 
from them the acids and acid films which are its cause, the record showed 
that brushing the teeth with a dentifrice would remove acid film from sur- 
faces accessible to the toothbrush, and that such acid film was one of the 
causes of tooth decay, and the Commission was of the opinion, upon the 
record, that these allegations had not been sustained. 


As regards the allegations of the complaint that respondents had falsely rep- 
resented that the use of said toothpaste as a dentifrice would cause the 
user’s teeth to become naturally white, sparkling, bright and lustrous, even 
though their natural appearance, even when clean and polished, was dull 
and yellowish: it was believed—notwithstanding the fact that all teeth 
are not naturally white or brilliant and that said toothpaste would not 
alter the original color or luster of the teeth though it would, through the 
removal of film, debris, dirt and surface stains assist in cleaning them— 
that exaggerations as to the whiteness and luster which would be achieved 
by the use of a toothpaste, were unlikely to deceive anyone factually, as 
long as it was Clearly stated that it only cleaned teeth to their own natural 
state, as in the typical representation “cleans dull teeth to their natural 
white brilliance’; and the Commission, in the absence of evidence to the 
contrary, found that the allegations of the complaint with respect to said 
matter had not been sustained. 


With respect to the allegations that respondents had falsely represented that 
large numbers of dentists had for many years recommended said toothpaste 
for the results claimed by respondents in their advertisement: the record 
eontained no evidence proving that large numbers of dentists had not so 
recommended, and said allegation was not sustained. 


While the Commission considered the fact that the representations found to be 
false in the instant proceeding were contained in advertisements dissemi- 
nated prior to the issuance of the complaint and that the record was silent 
as to whether or not respondents had continued to disseminate similar 
advertising representations since that time, the Commission also considered 
the fact that respondents had at no times contended that they were not 
continuing to so advertise, and had at all times vigorously contended that 
their said advertisements were proper and legal, and was of the opinion, 
upon the record, that respondents were likely to so advertise in the future 
unless prohibited by an order of the Commission; and that, accordingly, 
the issuance of such an order was required in the public interest. 


Before Mr. John W. Addison, hearing examiner. 

Mr. Randolph W. Branch for the Commission. 

Littlefield, Miller & Cleaves, of New York City, for respondents. 
Margaret O. Cowley, of New York City, also represented Erwin, 


Wasey & Co., Inc. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
-and by virtue of the authority vested in it by said Act, the Pedeual 
-Trade Commission, having reason to believe that Zonite Products 

Corporation, a corporation, and Erwin, Wasey & Company, Inc., a 
corporation, have violated the provisions of said Act, and it ASpeart 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby states its charges in that respect as. 
follows: 

Paracraru 1. Respondents Zonite Products Corporation and Er- 
win, Wasey & Company, Inc., are corporations organized under the 
laws of the State of Delaware, and have their respective offices and. 
principal places of business at Chrysler Building and at 420 Lexington. 
Avenue, city and State of New York. 

Par. 2. Respondent Zonite Products Corporation is now, and has: 
been for several years last past, engaged in the sale of Forhan’s Tooth- 
paste, a cosmetic preparation as defined in the Federal Trade Com-. 
mission Act. Respondent Erwin, Wasey & Company, Inc., has been: 
the advertising agent for respondent Zonite Products Corporation,. 
and has participated in the preparation and dissemination of the ad- 
vertising matter to which reference is made herein. 

Respondent Zonite Products Corporation causes the said toothpaste,. 
when sold, to be shipped and transported from its principal place of 
business in the State of New York and from its manufacturing plant 
in the State of New Jersey, to purchasers thereof located in various: 
States other than that of the points of origin of such shipments. Said 
respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said toothpaste in commerce between. 
and among the various States of the United States and in the District 
of Columbia. 

Par. 38. Respondents, in the course and conduct of their businesses, 
have disseminated and are now disseminating and have caused, and 
and now causing the dissemination of, false advertisements concern- 
ing said Forhan’s Toothpaste by the United States mails, and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and respondents have also dissemi- 
nated, and are now disseminating, and have caused, and are now caus- 
ing as dissemination of, false Gtyoricaaae concerning said: For- 
ban s Toothpaste by various means, for the purpose of dae. or 
which are likely to induce, directly or indirectly, the purchase of the 


said preparation in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 
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Among, and typical of, the false, misleading and deceptive state- 
ments and representations contained in said false advertisements, 
disseminated and caused to be disseminated, as aforesaid by the United 
States mails, by advertisements inserted in newspapers and periodicals, 
by radio continuities and by other advertising literature, are the fol- 
lowing: 


Examine your gums closely. Are they tender, sore to the touch? Do they 
bleed when you brush your teeth? Then any one of these signs may mean that 
Gingivitis has started its silent work on you. This mild gum inflammation is 
so common today that four out of five may have it. If care isn’t taken—it 
may lead to Pyorrhea, which only your dentist can help. See your dentist— 
then at home help guard against Gingivitis with Forhan’s Toothpaste and 
massage. This time tested Forhan method not only helps gums to be firmer— 
but also brightens dingy teeth to their natural sparkling lustre. Forhan’s 
costs no more than ordinary toothpastes—so why not enjoy its advantages. 

If neglected this may lead to dreaded Pyorrhea, which only your dentist can. 
help. 

If neglected—Gingivitis may lead to dreaded Pyorrhea, to shrinking gums: 
and loosened teeth which often have to be extracted in the last stages of 
Pyorrhea. 

He was a very successful dentist—and he told me of a great many cases where 
he had checked gingivitis—and in all those cases Forhan’s as a gum massage 
and toothpaste has worked out fine. 

For home defense in helping guard against Gingivitis massage your gums and 
brush your teeth twice daily with Forhan’s Toothpaste—massaging gums to 
be firmer and for cleaning teeth to their natural brightness—Forhan’s—helps: 
remove acid film that so often starts tooth decay. Yet Forhan’s costs no more: 
than ordinary toothpastes. 

So guard against Gingivitis—help your gums to be firmer—your teeth naturally 
bright and sparkling with Forhan’s Toothpaste and massage. 

You will hear my four children massaging their gums and brushing their 
teeth with Forhan’s Toothpaste—massaging and brushing so vigorously and 
earnestly that it seems like a chorus shouting “down with gingivitis.” 

Forhan’s with massage not only helps gums to be firmer, but actually cleans 
dull teeth to their own natural white brilliance. 

One best precaution against Gingivitis. Just put some Forhan’s Toothpaste 
on your finger tip and massage it onto your gums. 

Gingivitis helped in 30 days. 

Forhan’s—helps remove acids that cause decay. 

No wonder so many dentists for over twenty years have used and recom- 
mended Forhan’s. 

Par. 4. Through the use of the aforesaid statements and claims 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondent has represented, directly and by implication, 
that Forhan’s Toothpaste when rubbed on the gums will make the 
gums firmer; will protect the user against gingivitis and pyorrhea, 
and is of value in the treatment of gingivitis; that the use of Forhan’s 
Toothvaste as a dentrifice will cause the user’s teeth to become natu- 
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rally white, sparkling, bright and lustrous, and will protect teeth 
against decay by removing from them the acids and acid films which 
are its cause; that large numbers of dentists have for many years 
recommended it for these purposes, and that by comparison with 
Forhan’s all other toothpastes are “ordinary” and inferior. 

Par. 5. The foregoing statements and representations are false 
and misleading. In truth and in fact, Forhan’s Toothpaste, however 
applied, will not afford any protection to the user against either gin- 
givitis or pyorrhea and is of no value in the treatment of gingivitis 
or any other ailment or condition of the mouth or gums. The firm- 
ness of gums is primarily dependent upon the general condition of the 
system and supporting mechanism of the teeth, and will not be 
enhanced, improved or affected by the use of said product either as a 
dentrifice, as a rubbing medium or both; the user will not be protected 
against gingivitis or other gum troubles nor rendered less susceptible 
thereto. Any benefit that may result from rubbing said product on 
the gums is due solely to the rubbing and not to any property of the 
toothpaste. Whether teeth naturally possess “whiteness,” “sparkle,” 
“brightness” and “lustre” depends upon the natural qualities of the 
tooth enamel. The teeth of some people possess these qualities; those 
of others do not and in such cases none of these qualities will be 
attained, acquired or disclosed through the use of Forhan’s Tooth- 
paste whether it is rubbed on the gums, used as a dentrifice or both. 
Forhan’s will not, however used, protect the teeth of the user against 
decay. There is no substantial body of medical or dental opinion 
which holds that Forhan’s dentrifice, when used as directed, will pro- 
tect the teeth against acids or acid films in the localities where decay 
is most prevalent. The only value of Forhan’s Toothpaste is as a 
not unpleasant adjunct to the use of the toothbrush in cleaning the 
teeth. No substantial number of dentists has recommended Forhan’s 
as a means of accomplishing the results claimed by respondent and as 
set forth herein. Respondent’s toothpste possesses no inherent supe- 
riority in any respect over other toothpastes which warrants the char- 
acterization of such toothpastes by respondent as ordinary or common 
by comparison with respondents’ product. Forhan’s is in no respect 
extraordinary. 


Par. 6. The use by respondent of the foregoing false, misleading 


and deceptive statements and representations with respect to its said — 


Forhan’s Toothpaste has had, and now has, the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase of 
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substantial quantities of respondent’s toothpaste because of such 
erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finprnes as To Toe Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 18, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Zonite Products Corporation and Erwin, Wasey & Company, 
Inc., charging said respondents with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
Act. After the filing of respondents’ answers, testimony and other 
evidence in support of and in opposition to the allegations of the 
complaint were introduced before a hearing examiner of the Commis- 
sion, theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the aforesaid complaint, the respondents’ 
answers thereto, testimony and other evidence, the recommended 
decision of the hearing examiner and exceptions thereto by counsel 
for respondents, and briefs and oral argument of counsel; and the 
Commission, having duly considered the matter and having entered 
its order disposing of the exceptions to the recommended decision 
of the hearing examiner and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and: 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents, Zonite Products Corporation and 
Erwin, Wasey & Company, Inc., are corporations organized under 
the laws of the State of Delaware, and have their respective offices 
and principal places of business at 370 Lexington Avenue and 420 
Lexington Avenue, New York, New York. 

Par. 2. Respondent Zonite Products Corpcration is now, and has 
been for several years last past, engaged in the sale of Forhan’s 
Toothpaste, a cosmetic preparation. Respondent Erwin, Wasey & 
Company, Inc., has been the advertising agent for respondent Zonite 
Products Corporation and has participated in the preparation and 
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dissemination of the advertising matter, as hereinafter set forth sub- 
sequent to January 1, 1940. 

Par. 3. Respondent Zonite Products Corporation causes the said 
tooth paste, when sold, to be shipped and transported from its prin- 
cipal place of business in the State of New York and from its manu- 
facturing plant in the State of New Jersey, to purchasers thereof 
located in various States other than that of the points of origin of 
such shipments; said respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in its said tooth paste in 
commerce between and among the various States of the United States 
and in the District of Columbia. 


Par. 4. In the course and conduct of their businesses, as aforesaid, 


and for the purpose of inducing the purchase of the cosmetic prep- 
aration, designated as Forhan’s Toothpaste, respondents have dissem- 
inated and have caused the dissemination of many advertisements con- 
cerning said preparation by the United States mails, and by various 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondents have also disseminated and have 
caused the dissemination of many advertisements concerning said 
preparation by various means for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said prep- 
aration in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Among and typical of the statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated as hereinabove set forth, principally by insertions in news- 
papers and periodicals and radio announcements, have been the 
following: 

Sore Bleeding Gums of 


GINGIVITIS 
Helped in 30 Days! 


Even you may be victim of gum 
inflammation attacking thousands! 


If gums are tender, sore or bleed, BEWARE! You may have Gingivitis, an 
inflammation where gums join teeth and, If NEGLECTED, often forewarns of 
Pyorrhea which only your dentist can help. 

BUT—you can help guard against Gingivitis this easy way: a recent clinical 
investigation shows over 95% of Gingivitis patients were remarkably helped in 
30 days by cleaning teeth and massaging gums twice daily with Forhan’s Tooth- 
paste—the ORIGINAL toothpaste for massaging gums. 


Massage and brushing with Forhan’s helps keep gums firmer, healthier; * * *, 
e¢$*#¢8 
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* * * Examine your gums closely. Are they tender, sore to touch? Do they 
bleed when you brush your teeth? Then anyone of these signs may mean Gin- 
givitis has started its silent work on you. This mild gum inflammation-is so 
common today four out of five may have it. If care isn’t taken—it may lead to 
Pyorrhea which only your dentist can help. -See your dentist—then at home 
help: guard against Gingivitis with Forhan’s-toothpaste and massage. * * * 
Forhan’s costs-no more than ordinary toothpaste—so why not enjoy its advan- 
tages. i 3 

* * K * 

Friends—a simple gum inflammation called Gingivitis is attacking thousands 
throughout the country. It’s ‘so common today four out of five of us may have 
it. You yourself may be getting it and at first mot even suspect it. Some signs 
are tender, bleeding gums. If neglected this condition may lead to dreaded Pyor- 
rhea, which only your dentist can help. See your dentist. Then at home help 
guard against Gingivitis by massaging your gums with Forhan’s Toothpaste. 
This effective Forhan’s method, developed by Dr. R. J. Forhan, helps gums to be 
firmer—thus more able to ward off infection. * * * Forhan’s is one toothpaste 
you can buy today that helps remove acid film that so often starts tooth decay— 
yet Forhan’s costs no more than ordinary toothpastes. Remember—sound, 
sparkling teeth require firm gums. So help by starting Forhan’s and massage at 
once. 

* % OR % 

The whole nation is awake to the importance of good teeth—and a good rule 
to remember is—good teeth need firm gums—and gums often need care in helping 
them to be firmer. The best care of course is to see your dentist four times a 
year. And in addition a good rule is to massage your gums twice a day with 
Forhan’s Toothpaste. Some Forhan’s toothpaste on your finger tip massaged 
gently onto your gums morning and night to help them be firmer—to help 
guard against Gingivitis—the tender bleeding gum condition to which four out 
of five of us may be subject * * *. 

*x* * e 


* * * He was a very successful dentist—and I asked him about Forhan’s 
Toothpaste. Excellent--he said—I have used Forhan’s—he said—and recom- 
mended it for years. And I have seen what fine results it produces too. And 
he told me of a great many cases where he had checked Gingivitis—the sore, ten- 
der gum condition which most of us face—and in all those cases Forhan’s as a 
gum massage and toothpaste has worked out fine. * * * 

Par. 6. Through the use of the statements hereinabove set forth, 
respondents have represented, directly and by implication, that unin- 
structed massage of the gums with Forhan’s Toothpaste will help 
make gums firmer; that uninstructed massage of the gums and clean- 
ing the teeth with Forhan’s Toothpaste will protect the user against 
gingivitis and pyorrhea; that uninstructed massage of the gums and 
cleaning the teeth with Forhan’s Toothpaste is of value in the treat- 
ment of gingivitis; and that, by comparison with Forhan’s, all other 
tooth pastes are “ordinary” and inferior. 
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Par. 7. The formula for Forhan’s Toothpaste is as follows: 


“Ingredients 2 i 
sae Percentage 
Precipitated chalks =. 422 -4.2-~ 2-540 -225—bas p55 ese = hee 45. 0 
Sod@isimyS0a ve a. soa c on 2 a ee 1.6 
Zine soap (zine stearate and zinc oleate) ----__-_------------_-.-- 9 
Gly cebiners (Ole OMEN, HUme Clas) fee ee ees 35. 0 
Flavoring oils (pepperment, menthol and thymol)—-____---_____- i“ 
INinewal Soils: 2 Si eee 3 A es ae ee ee es 9 
(Che ee Ee a er ee ee eee eee ee 47 
Saccharine: 2a 8 sa ee ee . OF 
Certiiedis COlOl = .- — n= ee ee a he ee ee . 004 
SOdiMMy OHIO Cs 24. == 2s el eee Sag ee ee es .16 
Wiatermn( Dy. diiterence) <n ee ee ee ee ee ee 15. 196 
100. 00 


The manufacturing process tolerates variances in the percentages 
of chalk, humectants, and water, of plus or minus .5% which has no 
material effect on the product, but may give slightly different quan- 
titative values for those ingredients from batch to batch.” 

Par. 8. Respondents’ preparation contains nothing the applica- 
tion of which is of therapeutic value in the prevention or cure of any 
disease or disorder of the teeth or gums. Its sole value is as a cleaning 
agent. The use of this preparation on a toothbrush in brushing the 
teeth is of no value in the treatment of inflammation of the gums 
(gingivitis) ; its use on a toothbrush in brushing the teeth is of no 
value in preventing gingivitis or pyorrhea except to the extent that 
it may help to prevent gingivitis caused by accumulation of food par- 
ticles or other foreign materials in places on the teeth which are 
accessible to a toothbrush. 

The term “massage,” as used in their above set-out advertisement 
means to the great majority of the general public a haphazard, in- 
discriminate rubbing of the gums with a toothbrush or finger. Mas- 
saging of the gums in this sense, whether with or without the said 
preparation, is of no value in making soft gums firm, or in the pre- 
vention or treatment of gimgivitis or pyorrhea. The term “massage,” 
as used by dentists, means a careful stroking or squeezing pressure 
appled to the gums in a particular area to achieve a specific pur- 
pose. Its proper use requires professional instruction. The testimony 
of the expert witnesses is conflicting as to the value of massaging the 
gums even with professional instruction. However, the preponder- 
ant weight of the qualified dental opinion is that massaging the gums 
in the sense of indiscriminately rubbing them is of no value and, in 
some cases, is actually harmful to the gums. 
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The results achieved through the use of respondents’ preparation 
are essentially the same as those achieved through the use of other 
commercial tooth pastes. It is not extraordinary in the sense that. the 
properties of competing commercial tooth pastes are inferior. 

Par. 9. The complaint also alleges that respondents have falsely 
represented that the use of Forhan’s Toothpaste will protect teeth 
against decay by removing from them the acids and acid films which 
are its cause. Respondents represented “Forhan’s * * * helps 
remove acid film that so often starts tooth decay * * *.” The 
record shows that brushing teeth with a dentifrice will remove acid 
film from those surfaces of the teeth accessible to the toothbrush and 
that such acid film is one of the causes of tooth decay. Upon this 
record, the Commission is of the opinion that these allegations of the 
complaint have not been sustained. 

Par. 10. The complaint further alleges that respondents have falsely 
represented that the use of Forhan’s Toothpaste as a dentifrice will 
cause the user’s teeth to become naturally white, sparkling, bright 
and lustrous even though their natural appearance, even when clean 
and polished, is dull or yellowish. A typical representation is “cleans 
dull teeth to their own natural white brilliance.” ‘Interpreted liter- 
ally, this represents that Forhan’s Toothpaste will clean teeth to their 
own natural state which is that of white brilliance. All teeth are not 
naturally white nor brilliant. The use of Forhan’s Toothpaste will 
not alter the original color or lustre of teeth though it will, through 
the removal of film, debris, dirt and surface stains, assist. in cleaning 
them. However, in the absence of evidence to the contrary, it is be- 
lieved that exaggerations as to the whiteness and lustre to be achieved 
by the use of a tooth paste are unlikely to deceive anyone factually 
as long as it is clearly stated that the tooth paste only cleans teeth to 
their own natural state. The Commission, therefore, finds that the 
allegation of the complaint that these representations are deceptive 
has not been sustained. 

Par. 11. The complaint further alleges that respondents have 
falsely represented that large numbers of dentists have for many 
years recommended Forhan’s Toothpaste for the results claimed by 
respondents in their advertisements. The record does not contain 
evidence proving that large numbers of dentists have not so recom- 
mended Forhan’s Toothpaste. Therefore, this allegation of the com- 
plaint has not been sustained. 

Par. 12. The statements and representations referred to in Para- 
graph Six of these findings have been and are false and misleading, 
and the advertisements wherein such statements and representations 
were made were false advertisements. Respondents’ use of the afore- 
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said false and misleading statements and representations, dissem:t- 
‘nated as aforesaid, has had the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that such statements and representations were 
true and to induce a substantial number of the public to purchase said 
preparation because of such erroneous and mistaken belief. 

Par. 13. The Commission has considered the fact that the repre- 
‘sentations found to be false herein were contained in advertisements 
disseminated prior to the issuance of the complaint herein and that 
the record is silent as to whether or not respondents have continued 
to disseminate advertisements containing similar representations 
since that time. It has further considered the fact that respondents 
have at no time contended that they were not continuing to so adver- 
tise and have at all times vigorously contended that their said adver- 
tisements were proper and legal. Upon this record, the Commission 
is of the opinion that respondents are likely to so advertise in the 
future unless prohibited from doing so by an order of the Commission 
and that, therefore, the issuance of such an order is required in the 
public interest. 

CONCLUSION 


The acts and practices of the respondents as herein found (exclud- 
ing those referred to in Paragraphs Nine through Eleven inclnsive) 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondents’ answers 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a hearing ex- 
aminer of the Commission, theretofore duly designated by it, the 
hearing examiner’s recommended decision and exceptions thereto by 
counsel for respondents, and briefs and oral argument of counsel; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That the respondents, Zonite Products Corporation 
and Erwin Wasey & Company, Inc., and their respective officers, 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of the cosmetic preparation, Forhan’s Toothpaste, or 


‘ Syl 
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any other preparation of substantially similar composition or possess- 
ing substantially similar properties, whether sold under the same 
name or under any other name, do forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement, 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That massaging the gums with said preparation is of any value 


in making gums firmer or in the prevention of gingivitis or pyorrhea; 


(b) That massaging the gums or brushing the teeth with said 
preparation is of any value in the treatment of gingivitis; 

(c) That brushing the teeth with said preparation is of any value 
in the prevention of gingivitis or pyorrhea other than to the extent 
that locally caused gingivitis may be prevented by keeping the teeth 
clean; | 

(d) That the results obtained by the use of competing tooth pastes 
are inferior. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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HOME MACHINE SUPPLY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5884. Complaint, June 27, 1951—Decision, Apr. 24, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked or not 
adequately marked showing that they are of foreign origin, or with mark- 
ings covered or otherwise concealed, such public understands and believes 
them to be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products originating in whole or in part in foreign countries, including 
sewing machine heads. 


Where a corporation and its two officers engaged in the competitive interstate 
sale of sewing machine heads purchased by them from importers, and of 
completed sewing machines made by attaching a motor to said heads in 
process of which the words “Made in Occupied Japan” or “Japan’’ were 
covered— 

(a) Failed adequately to disclose on said heads that they were made in Japan, 
notwithstanding the presence upon the front of some of them of a medallion 
which bore in small and indistinct words the legend “Made in Occupied 
Japan” or “Japan”; and thereby placed in the hands of dealers a means 
whereby they might deceive the purchasing public as to the place of origin 
of said heads; and 

(b) Made such statements in their advertising as “Fully guaranteed”, without 
disclosing the terms and conditions of the guarantee, effect of which was to 
confuse and mislead the public and purchasers; 

With tendency and capacity to mislead members of the purchasing public into 
the erroneous belief that their said product was of domestic origin and 
thereby induce purchase of sewing machines of which said heads were a 
part; and with effect of unfairly diverting trade to them from competitor 
sellers of the domestic and of the imported products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors, and constituted 


unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. H. Robert Levine, of New York City, for respondents. 


a 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Home Machine 
Supply, Inc., a corporation, and Max Lippman, and Max Albin, indi- 
vidually and as officers of said corporation, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru 1. Respondent, Home Machine Supply, Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York with its office and principal place of business at 
750 Avenue of the Americas, New York, New York. Respondent Max 
Lippman is President and respondent Max Albin is Secretary- 
Treasurer of the corporate respondent, and acting as such officers, 
formulate, direct and control the policies, acts and practices of said 
corporation. The address of these individual respondents is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads purchased by them 
from importers, and completed sewing machines of which said heads 
are a part, to retailers who sell to the purchasing public. In the course 
and conduct of their business respondents cause their said sewing 
machine heads, when sold, to be transported from their place of busi- 
ness in the State of New York to purchasers thereof located in various 
other States, and maintain and at all times mentioned herein have 
maintained a course of trade in said products in commerce among and 
between the various States of the United States. Their volume of 
trade in said commerce has been and is now substantial. 

Par. 3. When the sewing machine heads are purchased by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine it is necessary to attach 
a motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. In some instances 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice to 
the public that the heads are imported. 
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Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing pub- 
lic and such articles are not marked or are not adequately marked 
showing that they are of foreign origin or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substan- 
tial number who have a decided preference for products originating 
in the United States over products originating in whole or in part in 
foreign countries, including sewing machine heads. 

Par. 5. Respondents in their advertising make such statements as 
the following: 


“Fully guaranteed” 


The use of the word “guaranteed” in said advertising without dis- 
closing the terms and conditions of the guarantee is confusing and 
misleading to the public and purchasers and constitutes an unfair 
and deceptive act and practice in commerce. 

Par. 6. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 7. Respondents in the course and conduct of their business 
are in substantial competition in commerce with the makers and sellers 
of domestic machines and also sellers of imported machines, some of 
whom adequately inform the public as to the source of origin of 
their said product. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of do- 
mestic origin, and to induce members of the purchasing public to 
purchase sewing machines of which their heads are a part because of 
such erroneous and mistaken belief. As a result thereof, trade has 
been unfairly diverted to respondents from their competitors and 
substantial injury has been and is being done to competition in 
commerce. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII a the Commission’s Rules of Practice, and 
as set. forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 24, 1952, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in the above-entitled proceedings upon the 
respondents Home Machine Supply, Inc., a corporation, and Max 
Lippman and Max Albin, individually and as officers of said corpora- 
tion, charging them with unfair and deceptive acts and practices in 
commerce in violation of said Act. On July 25, 1951, respondents 
filed their answer to the complaint. Thereafter, at a hearing held 
in New York, New York, on December 6, 1951, respondents moved the 
Hearing Examiner for leave to withdraw the aforesaid answer and to 
file in substitution thereof an answer admitting all of the material 
allegations of facts set forth in the complaint, which motion was 
granted on the record and confirmed by formal order filed herein on 
December 7, 1951. Such substituted answer reserved to respondents 
the right and privilege to submit Proposed Findings and Conclusions 
as provided by Rule X XI of the Commission’s Rules of Practice, and 
also certain other reservations to respondents not necessary to be here 
set forth. Testimony was received, which the Hearing Examiner has 
retained of record, no motion to strike same having been made by either 
party, which testimony is not herein considered because of the filing of 
the admission answer, as above set out. 

Thereafter the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner, theretofore duly designated 
by the Commission, upon said complaint and answer thereto, Proposed 
Findings and Conclusions not having been submitted on behalf of any 
party to the proceeding, and said Hearing Examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, Home Machine Supply, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of the 
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State of New York with its office and principal place of business at 
750 Avenue of the Americas, New York, New York. Respondent Max 
Lippman is President and respondent Max Albin is Secretary- 
Treasurer of the corporate respondent, and acting as such officers, 
formulate, direct and control the policies, acts and practices of said 
corporation. The address of these individual respondents is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads purchased by them 
from importers, and completed sewing machines of which said heads 
are a part, to retailers who sell to the purchasing public. In the 
course and conduct of their business respondents cause their said 
sewing machine heads, when sold, to be transported from their place 
of business in the State of New York to purchasers thereof located 
in various other States, and maintain and at all times mentioned 
herein have maintained a course of trade in said products in commerce 
among and between the various States of the United States. Their 
volume of trade in said commerce has been and is now substantial. 

Par. 3. When the sewing machine heads are purchased by respond- 
ents the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine it is necessary to attach 
a motor to the head in the process of which the aforesaid words are 
covered by the motor so that they are not visible. In some instances 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice 
to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products originating in the 
United States over products originating in whole or in part in foreign 
countries, including sewing machine heads. 

Par. 5. Respondents in their advertising make such statements as 
the following: 
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The use of the word “guaranteed” in said advertising without dis- 
closing the terms and conditions of the guarantee is confusing and 
misleading to the public and purchasers and constitutes an unfair 
and deceptive act and practice in commerce. 

Par. 6. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads. 

Par. 7. Respondents in the course and conduct of their business are 
in substantial competition in commerce with the makers and sellers 
of domestic machines and also sellers of imported machines, some of 
whom adequately inform the public as to the source of origin of their 
said product. 

Par. 8. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan’ has the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that their said product is of domestic 
origin, and to induce members of the purchasing public to purchase 
sewing machines of which their heads are a part because of such errone- 
ous and mistaken belief. As a result thereof, trade has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Home Machine Supply, Inc., a 
corporation, and its officers, and Max Lippman and Max Albin, indi- 
vidually and as officers of said corporation, and said respondents’ 
representatives, agents and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution of sewing machine heads or sewing machines in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. do forthwith cease and desist from: 
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1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country 
of origin thereof. 

2. Representing, directly or by implication, that their sewing 
machine heads or sewing machines are fully guaranteed, or that they 
are otherwise guaranteed, unless the nature and extent of the guaran- 
tee, and the manner in which the guarantor will perform thereunder 
are clearly and conspicuously disclosed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of April 24, 1952]. 
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ROMAN-RAICHERT COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5886. Complaint, June 27, 1951—Decision, Apr. 24, 1952 


When articles of merchandise, including sewing machines, are exhibited and 
offered for sale by retailers to the purchasing public not marked or not 
adequately marked showing that they are of foreign origin, or with mark- 
ings covered or otherwise concealed, such public understands and believes 
them to be wholly of domestic origin. 


There is among the members of the purchasing public a substantial number who 
have a decided preference for products originating in the United States 
over products originating in whole or in part in foreign countries, including 
sewing machine heads. 


The names “Cadillac” and “Zenith” are the names or part of the names of 
corporations doing business in the United States which are well and favor- 
ably known to the purchasing public and long established in various indus- 
tries, some of which also use said words as trade names, marks or brands 
for their products—particularly ‘Cadillac automobiles” and “Zenith 
radios’—and there is a preference among members of the purchasing public 
for products made by the concerns whose identity is connected with said 
words. 


Where a corporation and its three officers, engaged in the competitive interstate 
sale to retailers of sewing machine heads imported from Japan and of com- 
pleted sewing machines which incorporated said heads through attachment 
of a motor thereto, in process of which the words “Made in Occupied Japan” 
or “Japan” were covered— 

(a) Failed adequately to disclose on said heads that they were made in Japan, 
notwithstanding the presence upon the front of some of them of a medallion 
which bore in small and indistinct words the legend “Made in Occupied 
Japan” or “Japan”; 

(b) Falsely represented that their sewing machine heads were made by certain 
well-known firms through printing on the front of the horizontal arms in 
conspicuous letters the words “Cadillac” or “Zenith”, and through use in 
their advertising of such trade names; and enhanced thereby the belief on 
the part of the public that said heads were of domestic origin; and 

{c) Made such statements in their advertising as “20 year guarantee”, without 
disclosing the terms and conditions of the guarantee, effect of which was 
to confuse and mislead the public and purchasers ; 

With result of providing dealers, in whose hands they placed said completed 
sewing machines, a means to deceive the purchasing public as to the place of 
origin of said heads and the manufacturers thereof; and with tendency and 
capacity to lead substantial numbers of the purchasing public into the 
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erroneous belief that their said products were of domestic origin and made 
by well-known domestic manufacturers ; and to induce thereby purchase 
of such sewing machines, and thus unfairly divert trade and commerce 
to them from their competitors, to the substantial injury of competition in 
commerce : 

Held, That such acts and practices, under the circumstances set: forth, were all 
to the prejudice and injury of the public and of their competitors and 
constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Korshak & Rothman, of Chicago, IL., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Roman-Raichert 
Company, Inc., and Roman Raichert, Leonard Raichert and Edward 
Raichert, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Roman-Raichert Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Illinois with its office and principal place of business 
located at 8855 North Lincoln Avenue, Chicago, Illinois. Respond- 
ents Roman Raichert, Leonard Raichert and Edward Raichert are 
President and Vice President, Secretary and Treasurer, respectively, 
of corporate respondent and acting as such officers, formulate, direct 
and control the policies, acts and practices of said corporation. The 
address of the individual respondents is the same as that of the cor- 
porate respondent. | 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported from 
Japan, and completed sewing machines of which said heads area 
part, to retailers who in turn sell them to the purchasing public. In 
the course and conduct of their business, respondents cause their said 
products, when sold, to be transported from their place of business in 
the State of Illinois to purchasers thereof located in various other 
States and maintain, and at all times mentioned herein haye main- 
tained, a course of trade in said products in commerce among and 
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between the various States of the United States. Their volume of 
trade in said commerce has been and is substantial. 

Par. 3. When the sewing machine heads are received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before. the heads.are .sold..to.the pur-. 
chasing public as a part of a complete sewing machine, it is necessary 
to attach a motor to the head in the process of which the aforesaid 
words are covered by the motor so that they are not visible. In some 
instances, said heads, when received by respondents, are marked with 
a medallion placed on the front of the vertical arm upon which the 
words “Made in Occupied Japan” or “Japan” appear. These words 
are, however, so small and indistinct that they do not constitute ade- 
quate notice to the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing public a 
substantial number who have a decided preference for products orig- 
inating in the United States over products originating in whole or 
in part in foreign countries, including sewing machine heads. 

Par. 6. Respondents have adopted and use the words “Cadillac” 
and “Zenith” for their said sewing machine heads, which words are 
printed on the front horizontal arm of the head in conspicuous letters. 
and use such trade names in their advertising. The names “Cadillac” 
and “Zenith” are the names or part of the names of a number of cor- 
porations transacting and doing business in the United States which 
are and have been well and favorably known to the purchasing public 
and which are and have been long established in various industries. 
Some of these corporations use the words “Cadillac” or “Zenith” as 
trade names, marks or brands for their products, particularly Cadillac 
automobiles and Zenith radios. 

Par. 7. By using said trade names respondents represent that their 
product is manufactured by the well known firms with which said 
names have long been associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the words 
“Cadillac” and “Zenith” and the use of said trade names by respond- 
ents on their sewing machine heads enhances the belief on the part 
of the public that the machine heads are of domestic origin. 
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Par. 9. Respondents in their advertising make such statements as 
the following: 
“20 year guarantee” 


‘The use of the word “guarantee” without disclosing the terms and 
conditions of the guarantee is confusing and misleading to the public 
and purchasers and constitutes an unfair and deceptive practice. 

Par. 10. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
and the manufacturer thereof. 

Par. 11. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic machines and also with sellers of imported machines, some 
of whom adequately inform the public as to the source of origin of 
their said product. 

Par. 12. The failure of respondents to adequately disclose on their 
sewing machine heads that they are manufactured in Occupied Japan 
and the use of the words “Cadillac” and “Zenith” as a trade or brand 
name has the tendency and capacity to lead substantial numbers of the 
purchasing public into the erroneous and mistaken belief that their 
said products are of domestic origin and are manufactured by the 
well and favorably known domestic manufacturers with which said 
names have long been associated, and to induce substantial numbers 
of the purchasing public to purchase sewing machines containing said 
heads because of such erroneous and mistaken belief. As a result 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and substantial injury has been 
and is being done to competition in commerce. 

Par. 13. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 24, 1952, the 
initial decision in the instant matter of hearing examiner J ities we: 


Purcell, as set out as follows, became on that date the decision of the 
Commission. 


\ i] Vip ee 
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Pursuant to the provisions of the Federal Trade Commission Act, 


. the Federal Trade Commission on June 27, 1951, issued and subse- 


quently served its complaint in the above-entitled proceeding upon 
respondents Roman-Raichert Company, Inc., a corporation, and 
Roman Raichert, Leonard Raichert and Edward Raichert, indi- 
vidually and as officers of Roman-Raichert Company, Inc., they being 
respectively President and Vice-President, Secretary, and Treasurer 
thereof, charging them with unfair methods of competition and un- 
fair and deceptive acts and practices in commerce in violation of said 
Act. On July 20, 1951, respondents filed their answer to the com- 
plaint. Thereafter, at a hearing held in Chicago, [linois, November 
14, 1951, respondents moved the hearing examiner for leave to with- 
draw the aforesaid answer and to file in substitution thereof an 
answer admitting all of the material allegations of fact set forth in 
the complaint, which motion was granted on the record and confirmed 
by formal order filed herein on November 16, 1951. Such substituted 
answer reserved to respondents the privilege to submit Proposed Find- 
ings and Conclusions as provided by Rule X-XI of the Commission’s 
Rules of Practice, and also certain other reservations to respondents 
not necessary to be here set forth. Thereafter the proceeding regu- 
larly came on for final consideration by the above-named hearing 
examiner, theretofore duly designated by the Commission, upon said 
complaint and substituted answer thereto, proposed findings and con- 
clusions submitted on behalf of the respondents, none such having 
been filed by the attorney in support of the complaint; and said hear- 
ing examiner, having duly considered the record herein, finds that 
this proceeding is in the interest of the public and makes the follow- 
ing findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Roman-Raichert Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Illinois with its office and principal place of business 
located at 8855 North Lincoln Avenue, Chicago, Illinois. Respond- 
ents Roman Raichert, Leonard Raichert and Edward Raichert are 
President and Vice-President, Secretary and Treasurer, respectively, 
of corporate respondent and acting as such officers, formulate, direct 
and control the policies, acts and practices of said corporation. The 
address of the individual respondents is the same as that of the cor- 
porate respondent. 
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Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported from 
Japan, and completed sewing machines of which said heads are a part, 
to retailers who in turn sell them to the purchasing public. In the 
course and conduct of their business, respondents cause their said 
products, when sold, to be transported from their place of business. 
in the State of Illinois to-purchasers thereof located in various other 
States and maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States. Their volume of 
trade in said commerce has been and is substantial. 

Par. 38. When the sewing machine heads are received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to attach 
a motor to the head in the process of which the'aforesaid words are 
covered by the motor so that they are not visible. In some instances, 
said heads, when received by respondents, are marked with a medallion 
placed on the front of the vertical arm upon which the words “Made 
in Occupied Japan” or “Japan” appear. These words are, however, 
so small and indistinct that they do not constitute adequate notice to 
the public that the heads are imported. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked showing 
that they are of foreign origin, or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 5. There is among the members of the purchasing’ public a 
substantial number who have a decided preference for products origi- 
nating in the United States over products originating in whole or in 
part in foreign countries, including sewing machine heads. 

Par. 6. Respondents have adopted and use the words “Cadillac” 
and “Zenith” for their said sewing machine heads, which words are 
printed on the front horizontal arm of the head in conspicuous letters 
and use such trade names in their advertising. The names “Cadillac” 
and “Zenith” are the names or part of the names of a number of cor- 
porations transacting and doing business in the United States which 
are and have been well and favorably known to the purchasing public 
and which are and have been long established in various industries. 
Some of these corporations use the words “Cadillac” or “Zenith” as 
trade names, marks or brands for their products, particularly Cadillac 
automobiles and Zenith radios. 
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Par. 7. By using said trade means respondents represent that their 
product is manufactured by the well known firms with which said 
names have long been associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long-established concerns whose identity is connected with the words 
“Cadillac” and “Zenith” and the use of said trade names by respond-. 
ents on their sewing machine heads enhances the belief on the part of 
the public that the machine heads are of domestic origin. 

Par. 9. Respondents in their advertising make such statements as 
the following: 

“20 year guarantee” 


The use of the word “guarantee” without disclosing the terms and 
conditions of the guarantee is confusing and misleading to the public 
and purchasers and constitutes an unfair and deceptive practice. 

Par. 10. Respondents, by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, provide said 
clealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
and the manufacturer thereof. 

Par. 11. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sell- 
ers of domestic machines and also with sellers of imported machines, 
some of whom adequately inform the public as to the source of origin 
- of their said product. 

Par. 12. The failure of respondents to adequately disclose on their 
sewing machine heads that they are manufactured in Occupied Japan 
and the use of the words “Cadillac” and “Zenith” as a trade or brand 
name has the tendency and capacity to lead substantial numbers of 
the purchasing public into the erroneous and mistaken belief that their 
said products are of domestic origin and are manufactured by the well 
and favorably known domestic manufacturers with which said names 
have long been associated, and to induce substantial numbers of the 
purchasing public to purchase sewing machines containing said heads 
because of such erroneous and mistaken belief. As a result thereof, 
substantial trade in commerce has been unfairly diverted to respond- 
ents from their competitors and substantial injury has been and is 
being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
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competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Roman-Raichert Company, Inc., 
a corporation, and its officers, and Roman Raichert, Leonard Raichert 
and Edward Raichert, individually and as officers of said corporation, 
and said respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of sewing machine heads or sewing 
machines in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof. 

2. Using the words “Cadillac,” or “Zenith,” or any simulations 
thereof, as brand or trade names to designate, describe or refer to 
their sewing machines or sewing machine heads; or representing 
through the use of any other words or in any other manner that their 
sewing machines or sewing machine heads are made by anyone other 
than the actual manufacturers. 

3. Representing, directly or by implication, that their sewing ma- 
chine heads or sewing machines are guaranteed for twenty years, or 
for any other period of time, or that they are otherwise guaranteed, 
unless the nature and extent of the guarantee and the manner in which 
the guarantor will perform thereunder are clearly and conspicuously 
disclosed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 1s ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of April 24, 1952]. 
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In THE MATTER OF 


NATIONAL INSTITUTE OF PRACTICAL NURSING ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5700. Complaint, Oct. 3, 1949—Decision, Apr. 30, 1952 


The designation of “practical nurse”, when applied to one who acquired it by 
attending a school, means, in its full sense, one who has satisfactorily com- 
pleted a full-time, nine months’ course of instruction which includes a sub- 
stantial amount of time in a hospital or other institution for the care of 
the sick, with work under supervision at the bedside of patients therein. 


Where a corporation and its two officers, engaged in the operation of a school, 
purportedly for the training of practical nurses, which included the fur- 
nishing of 38 printed lessons, classroom instruction consisting of two two- 
hour periods weekly extending over six months (a total of some 96 hours), 
a bath thermometer, clinical thermometer, nurse’s uniform and cap, forceps 
and certain other equipment, class instruction given on the premises by 
registered nurses and one physician who lectured to each class about twelve 
times; and the giving of examinations to the students from time to time; 
but did not include any hospital training, demonstrations in which sick people 
were involved, or contact by the students with actual living patients, the 
“practical” training being given on manikins; 

In representations which were in large part addressed to residents of Washing- 
ton, D. C., and its immediate vicinity, who contemplated employment in the 
same area after taking the course, and which were contained in newspapers 
published in said District, and in postcards and letters sent to prospective 
students— 


(a) Represented, directly and by implication, that there was no distinction or 
difference between “practical nurses’, “trained practical nurses” and “gradu- 
ate practical nurses’, and that its graduates forthwith entered all of said 


eategories, and were practical nurses in the full sense of the term; 

(b) Represented that the course of instruction was complete and covered all 
the necessary subjects in such a manner that one who successfully completed 
it had become a practical nurse in the full sense of the term ; 

(c) Represented that many hospitals desire the services of and employed practi- 
cal nurses; and 

(d) Represented orally to some prospective students that they would be eligible 
for employment as practical nurses in Washington, D. C., hospitals; would 
be recognized as practical nurses; that the school was recognized by hospitals 
and the Red Cross; and that they would be qualified to practice in any 
hospital with a praduate practical nurse’s qualifications ; 

(e) Falsely represented that a certain Washington hospital recognized “the 
diploma or certificate issued” to their graduates ; 
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The facts being that their course of instruction fell far short of such a curricu- 
lum as connoted by the designation “practical nurse” ; use of the term “‘com- 
plete” to describe their course and of the designation of their graduates as 
“practical nurse’, “trained practical nurse” and “oraduate practical nurse” 
was misleading; graduates did not meet the requirements for employment 
as practical nurses of the only hospital in the Washington area which em- 
ployed such nurses, nor did they meet those of the Civil Service; and the 
hospitalconcerned did not-employ practical nurses as such, but nurse’s aides, 
whose status was lower, and in connection with which employment com- 
pletion of their course constituted no additional recommendation; § 

With tendency and capacity to mislead many herein concerned with respect to 
the opportunity for employment in hospitals as practical nurses in the 
area in which they would be most prone to seek and desirous of obtaining 
such employment; and to mislead and deceive members of the public into 
the belief that the representations were true, and thereby into the purchase 
of a substantial number of said combinations of courses and equipment : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the use of the term “practical nurse” to describe the school’s gradu- 
ates in respondents’ advertising of their school, it was the Commission’s 
eonclusion that the use of said term constituted a misrepresentation which 
was not susceptible of cure by the use of explanatory phraseology, and that 
any such attempt would result not in clarification but in contradiction, or 
at best confusion. 


In the aforesaid proceeding, while it could not be found, on the weight of the 
evidence, that the representation that many hospitals desired the services 
of and employed practical nurses was false as a generalization, it was never- 
theless misleading as used by respondent in view of the persons to whom 
such representations were in large part, if not primarily, addressed. 


‘As respects other issues presented by the pleadings, which included the alleged 
false and misleading representation that respondents had placed hundreds 
of graduates in positions in hospitals, institutions and private cases; that 
no high school education was required and no previous experience neces- 
sary for a student; that enrollees would be placed in positions as practical 
nurses upon completion of the course; that doctors connected with the 
school would certify to the qualifications of the graduates; and with re- 
gard to respondents’ alleged failure to advise enrollees that purchase of a 
class pin for $6.50 was required at the conclusion of the course, in addition 
to the cash payment, before the diploma was granted; and misuse of the 
word “institute”, especially as used in connection with the trade name, 
and the word “diploma”: The Commission concluded that the allegations 
of the complaint had not been proved. 


Before Mr. John W. Addison, hearing examiner. 
Mr. William L. Pencke for the Commission. 


Mr. Simon F. Sobeloff and Schonfield & Schonfield, of Baltimore, 
Md., for respondents. 


A 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National Institute of 
Practical Nursing, a corporation, and Edward Williams and Lillian 
J. Williams, individually and as officers of said corporation, herein- 
after referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapn 1. National Institute of Practical Nursing is a corpora- 
tion organized, existing, and doing business under the laws of Mary- 
land. Edward Williams is President and Lillian J. Williams is 
Secretary of said corporation, and as such formulate, determine, and 
control all of the business policies and activities of said corporation. 
The principal office and place of business of said corporate and 
individual respondents is located in the Victor Building at 909-911 
“G” Place, N. W., in the city of Washington and District of Columbia. 

Par. 2. Said corporate respondent is now, and has been for more 
than two years last past, engaged in the operation of a school in the 
District of Columbia for the training of practical nurses and in the 
sale of books and other supplies used in connection therewith. The 
volume of business done by respondents in the conduct of said school 
and the sale of said equipment as aforesaid has been and is substantial. 

Par. 8. In the course and conduct of said business, said corporate 
respondent makes use of advertisements in newspapers published in 
the District of Columbia and of circulars, letters, and other adver- 
tising material disseminated to prospective students, in and by which 
many false, misleading, and deceptive statements and representations 
are made in regard to the pursuit of said studies and to practical 
nursing and matters and things connected therewith. Typical of 
such statements and representations are the following: 


PRACTICAL NURSES 
EARN UP TO $10 A DAY 


Fast, Efficient The desperate shortage of nurses means oppor- 
ACTUAL tunity for YOU. Doctors, hospitals, private cases, 
CLASSROOM institutions are calling for practical nurses. Train in 
INSTRUCTION your spare time regardless of age or education. Morn- 
Summer Classes ing, afternoon and evening classes. Convenient pay- 
Forming Now ment terms. Write, phone or visit. 


Enjoy a professional career in practical nursing; be a part of this respected, 
well-paid profession. Many positions available now in private homes and insti- 
tutions. Women 18-25 can easily and quickly prepare for a dignified career 
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with our short, complete course. NO high school education required. NO 
previous experience necessary. 

To answer the tremendous demand for practical nurses throughout the country 
the National Institute of Practical Nursing .. . has been training successfully 
for the past several years hundreds of women between the ages of 17 and 55 
years for a future which offers very excellent working conditions, high wages, 
job satisfaction and the prestige of a professional career. Hundreds of gradu- 
ates have been placed by the Institute free of charge on private cases in doctors’ 
offices, convalescent homes, private, Government and municipal hospitals, 
sanitariums and other institutions where the need for nurses has been and will 
continue to be a constant threat to the health, well being and recovery of sick 
patients UNLESS YOU and 40,000 or more women like you come to their aid. 


Complete training given in a 
short period of time. 
Diploma awarded upon graduation. 


Par. 4. By means of the foregoing statements and representations 
and others similar thereto and not herein specifically set forth, re- 
spondents represent and imply that there is a desperate shortage of 
and tremendous demand for practical nurses; that professional 
practical nursing is well paid, dignified and highly respectable, and 
offers a professional career; that physicans, hospital institutions and 
private cases are calling for practical nurses; and that respondents 
have placed hundreds of graduates in positions with the aforemen- 
tioned institutions and individuals without cost to such graduates; 
that the shortage of nurses is and continues to be a constant threat 
to the general public health and to the recovery of the sick unless 
40,000 or more women undertake to become practical nurses; that 
respondents offer a fast efficient and complete course of training in 
a short period of time; and that no high school education is required 
and no previous experience is necessary. 

Par. 5. In truth and in fact all of said representations and many 
others similar thereto made by respondents, as aforesaid, are exag- 
gerated, false, deceptive and misleading. While there may bea short- 
age of duly qualified practical nurses for whom employment in that 
profession may be available, respondents’ graduates cannot so qualify, 
and respondents have not placed hundreds of graduates in positions 
of practical nurses, for the reason that said graduates are not licensed 
in States in which the licensing of practical nurses is required; neither 
are respondents’ graduates placed upon the register of the National 
Association of Practical Nurses from which vacancies are supplied, nor 
are they recognized or registered by any other established and ac- 
credited practical nursing association. In virtually all cases in which 
respondents’ graduates have found employment in hospitals or other 
institutions for the treatment of the sick, the employment has been 
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limited to that of nurses aids. In truth and in fact neither the gen- 
eral public health nor the care of the sick will be adversely affected if 
no students undertake the study of respondents’ course in practical 
nursing. Because of said limitations respondents’ graduates do not 
earn high salaries, nor do they enjoy the privilege of a professional 
career. Respondents’ course of training is not complete for the 
reason that said students do not receive any practical training in hos- 
pitals with live patients under the supervision of competent nurses or 
teachers. In order to qualify as a practical nurse, it is highly de- 
sirable that students have a high school education. In many instances 
respondents have accepted as students individuals who had no edu- 
cation whatever and were in fact illiterate; and when upon discovery 
of such illiteracy in said students respondents terminated their studies, 
no refund of tuition paid by said students was madetothem. In truth 
and in fact hospitals do not generally employ practical nurses for the 
reason that hospitals maintain a staff of trained registered nurses who 
in turn have nurses aids as assistants, said nurses aid being also trained 
by the hospital. 

Par. 6. In many instances respondents’ sales agents in soliciting 
prospective students to enroll for said course of study have represented 
and implied that said enrollees would be placed in positions as practi- 
cal nurses upon completion of said course; that the diploma or certifi- 
cate issued to respondents’ graduates was recognized by Georgetown 
Hospital in the city of Washington; and that the doctors connected 
with respondents’ school would certify to the qualifications of said 
graduates. In truth and in fact while respondents have available an 
employment service, they do not place their graduates in positions as 
practical nurses upon completion of the course. Neither Georgetown 
Hospital nor any other reputable hospital or institution for the healing 
and care of the sick recognizes the certificate or diploma issued by the 
respondents, nor do any doctors certify to the qualifications of respond- 
ents’ graduates. There is in fact only one physician connected with 
said school who occasionally delivers lectures to the students. 

Par. 7. Respondents’ price for its course of training in practical 
nursing is $169.50 if paid upon the installment plan or $154.50 if en- 
rollees pay cash therefor. At the time of enrollment enrollees are not 
advised that respondents require the purchase of a class pin at the 
conclusion of said course of study the price of which is $6.50, and that 
the purchase of said class pin is required before said diploma is 
granted. 

Par. 8. An “institute,” as that term is generally understood in 
educational circles, is an organization for the promotion of learning, 
philosophy, art science and similar subjects with a staff of competent, 
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experienced and qualified educators offering training and instruction 
in said subjects. The primary object of the work of an institute is 
that of scientific investigation and instruction, and not that-of con- 
mercial promotion or financial profit. 

The term “institute” is also understood by the general public and 


in professional circles to be an organization of a special group of in- 
dividuals having a common interest and being devoted to the pro- | 


motion and consideration of such interests and the general welfare 
of the members of such organization. 

Respondents, through the use of the designation “Institute” in their 
trade name, and particularly in connection with the word “National,” 
represent or imply that their said business is a national organization 
established for the purpose of promoting the interests and welfare 
of practical nurses. / 


In truth and in fact, respondents’ business is not an “institute” 


within the generally accepted meanings of said term. Respondents’ 
business is that of teaching fundamental principles of practical nurs- 
ing, which do not involve the study of subjects in higher education 
or the arts and sciences; in fact, respondents do not require a high 
school education for taking said course of study; nor is said National 
Institute of Practical Nursing a national organization devoted to 
the interest or welfare of practical nurses generally. Respondents’ 
business is operated for the sole purpose of financial gain for the in- 
dividual respondents. 

Par. 9. The word “diploma” is understood by the general public 
to mean written evidence of the successful completion of a prescribed 
course of study in academic or scientific subjects, and that such 
diploma is recognized by duly authorized, accredited and recognized 
educational institutions of higher learning. 

Respondents’ statement that diplomas are issued to students who 
have successfully completed said course of study, and the issuance by 
respondents of such “diplomas,” together with the trade name “Na- 
tional Institute of Practical Nursing,” all combine to represent and 
imply that holders of respondents’ diplomas are recognized as duly 
qualified practical nurses and as such are eligible to be employed by 
hospitals and other institutions for the care of the stick, and are 


recommended by physicians generally, and that respondents’ said | 


diploma is recognized in the medical profession or otherwise as being 
evidence of respondents’ school being an accredited school for prac- 
tical nurses. 

In truth and in fact, the diploma issued by respondents’ school is 
of no validity or effect whatever. Neither said school nor the diploma 
issued by it are recognized or accredited by any recognized and ac- 


_ 1253 Findings 


NATIONAL INSTITUTE OF PRACTICAL NURSING ET AL. 1259 


credited school or organization of practical nursing, nor by any 
hospitals or physicians generally. 

Par. 10. The statements and representations made by respondents, 
as aforesaid, have had and now have the tendency and capacity to 
mislead and deceive members of the purchasing public into the belief 
that said statements and representations are true and to induce a 
substantial number thereof to subscribe to and purchase respondents’ 
said’ course of study and to pursue the same on account thereof. 

Par. 11. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 3, 1949, issued and there- 
after caused to be served upon the respondents named in the caption 
hereof its complaint, charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions of 
said Act. After the issuance of said complaint and the filing by re- 
spondents of their answer thereto, testimony and other evidence in 
support of and in opposition to the complaint were introduced before 
a hearing examiner of the Commission theretofore duly designated by 
it, and said testimony and evidence were duly filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission upon said complaint, the respondents’ 
answer thereto, the testimony and other evidence, the hearing exam- 
iner’s recommended decision and the exceptions of counsel support- 
ing the complaint and counsel for respondents thereto, briefs in 
support of and in opposition to the complaint, and oral argument of 
counsel supporting the complaint, counsel for respondents not ap- 
pearing, although notified; and the Commission, having entered its 
order disposing of the exceptions to the recommended decision and 
being now fully advised in the premises, finds this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. National Institute of Practical Nursing is a corpo- 
ration organized, existing, and doing business under the laws of the 
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State of Maryland. It was incorporated in August 1946. Edward : 
Williams is president and Lillian J. Williams is secretary of said 
corporation, and as such they formulate, determine, and control all of 
the business policies and activities of said corporation. The princi-_ 
pal office and place of business of said corporate and individual re- | 
spondents is located in the Victor Building at 909-911 “G” ee | 
N. W., in the city of Washington and District of Columbia. 

pin 2. Said corporate respondent i is now, and has been for more 
than two years last past, engaged in the operation of a school pur-_ 
portedly for the training of practical nurses. For the sum of $169.50 
the corporate respondent furnished students with thirty-eight printed 
lessons, classroom instruction consisting of two two-hour periods — 
weekly extending over six months (a total of some ninety-six hours), 
a bath thermometer, forceps, graduated glass, gauze face mask, clinical 
thermometer, nurse’s uniform and cap, medical dictionary, rubber — 
gloves, and charts. The value of the bath thermometer and other | 
items of equipment was represented by one of the corporation’s agents _ 
as $50.00. Examinations on their lessons were given to the students 
from time to time. The volume of business done by the corporation — 
in the conduct of its school and the sale of its combination of instruc- 
tion and equipment, as aforesaid, was substantial. In 1947-1948 there 
were as many as five or six hundred students enrolled at one time, and — 
in February 1950 there were some one hundred and twenty. In 1948 
the school’s gross annual income was approximately $139,000.00, and 
in February 1950 was some $40,000.00. 

The school occupied 1,500 feet of floor space, in which were included 
two classrooms. AI] of the class instruction was given on the premises. 
The instructors were registered nurses and one physician who lectured 
to each class about twelve times. The instruction did not include any 
hospital training, demonstrations in which sick people were involved, 
or contact by the students with actual living patients. The (Peete By 
training was given on manikins. 

Par. 3. In the course and conduct of the said business, the corporate 
respondent has made use of advertisements in various newspapers 
published in the District of Columbia and post cards and letters sent. 
to prospective students; among and typical of the statements. and 
claims made therein are the following: 


YOU too can become a Graduate Practical Nurse. 

Be a trained practical nurse; be a part of this respected, well-paid profession. 

Become a Practical Nurse. 

Graduate Practical Nurses are needed in great numbers * * *, Diplomas 
given upon graduation. ; 
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PRACTICAL NURSES 
EARN UP-TO $10 A DAY 


Fast, Efficient The desperate shortage of nurses means opportunity 
_ ACTUAL for YOU. Doctors, hospitals, private cases, institu- 
CLASSROOM tions are calling for practical nurses. Train in your 
INSTRUCTION spare time regardless of age or education. Morning, 
Summer Classes afternoon and evening classes. -Convenient payment 
Forming Now terms. Write, phone or visit. 


Enjoy a PROFESSIONAL CAREER in PRACTICAL NURSING * * * be 
a part of this respected, well-paid profession. Many positions available now 
in private homes and institutions. Women 18-55 can easily and quickly prepare 
for a dignified career with our short complete course. NO High School Eduea- 
tion Required NO Previous Experience Necessary. 

To answer the tremendous demand for Practical Nurses throughout the country, 
the National Institute of Practical Nursing, * * * has been training suc- 
cessfully for the past several years hundreds of women between the ages of 
17 and 55 years, for a future which offers very excellent working conditions, 
high wages, job satisfaction and the prestige of a professional career. Hundreds 
of graduates have been placed by the Institute free of charge on private cases, 
in doctors’ offices, convalescent homes, private, government and municipal 
hospitals, sanatoriums and other institutions where the need for nurses has been 
and will continue to be a constant threat to the health, well-being and recovery 
of sick patients UNLESS YOU and 40,000 or more women like you come to their 
aid. 

Complete training given in a short period of time! Diploma awarded upon 
graduation ! 

Par. 4. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that there is no distinction or 
difference between “practical nurses”, “trained practical nurses,” and 
“oraduate practical nurses,” that graduates of the said school forth- 
with enter all of these categories, and are practical nurses in the full 
sense of the term; that the course of instruction is complete and covers 
all the necessary subjects in such a manner that one who successfully 
completes it has become a practical nurse in the full sense of the term, 
and that many hospitals desire the services of and employ practical 
nurses. 

Par. 5. The designation of “practical nurse” when applied to one 
who acquired it by attending a school means, in its full sense, one who 
has satisfactorily completed a full time, nine months’ course of instruc- 
tion which includes a substantial amount of time in a hospital or other 
institution for the care of the sick, with work under supervision at the 
bedside of patients therein. This course of instruction falls far short 
of such a curriculum. The use by respondents of the term “complete” 
to describe their course in practical nursing is misleading, as is their 
designation of graduates of the school as “practical nurses,” “trained 
practical nurses,” and “graduate practical nurses.” 
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The Commission has duly considered the matter and has concluded. 
that the use by respondents, in advertising their school, of the term 
“practical nurse” to describe or designate its graduates constitutes a 
misrepresentation which is not susceptible of cure by the use of explan- 
atory phraseology. It is of the opinion that any such attempt would 
result not in clarification but in contradiction, or at best confusion. 

Par. 6. It cannot be found on the weight of the evidence that the 
representation that many hospitals desire the services of and employ 
practical nurses is false as a generalization, but it can be and is found 
to be misleading, as used by respondents. 

The record shows respondents to have made these representations 
by means of advertisements in newspapers published in Washington, 
D. C. The witnesses who had attended respondents’ school were 
almost without exception residents of Washington, D. C., or its 
immediate environs, at the time of their testimony, and the employ- 
ment of respondents’ graduates, so far as the record shows, was almost 
entirely in the same area. At least ninety percent of the school’s 
graduates are residents of the District of Columbia. 


These representations were in large part, if not primarily, addressed — 


to the attention of persons who were residents of Washington, D. C., 
and its imiediate vicinity, and who contemplated employment, after 
completion of the course, in the same area. 

From the testimony of witnesses connected with seven Washington 
area hospitals it appears that only one, Gallinger Hospital, employs 
practical nurses as such. It is noted that respondents’ graduates do 
not meet Gallinger’s requirements for employment in this capacity, 
nor those of the United States Civil Service. 

Respondents’ said representation had the tendency and capacity to 
mislead many of those to whom it was addressed with respect to the 
opportunity for employment in hospitals as practical nurses in the 
area in which they would be most prone to seek, and desirous of 
obtaining, such employment. A number of graduates testified to their 
fruitless search for employment as practical nurses in hospitals in 
this area. 

Par. 7. Oral representations were made to some prospective students 
that they would be eligible for employment as practical nurses in 
Washington, D. C. hospitals; that they would be recognized as prac- 
tical nurses; that the school was recognized by hospitals and the Red 
Cross; and that they would be qualified to practice in any hospital 
with a graduate practical nurse’s qualifications. 

The evidence is sufficient to sustain the finding, and the Commission 
does find that, as the complaint alleges, respondents represented that 
“the diploma or certificate issued to respondents’ graduates was recog- 
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nized by Georgetown Hospital in the city of Washington,” and that 
the representation was false. 

| Georgetown Hospital does not employ practical nurses as such, nied 
in the erployimens of nurses’ aides, who are lower in status than 
“practical nurses,” the completion of respondents’ course is no addi- 
tional recommendation for a person who meets the hospital’s 
requirements. 

Par. 8. The foregoing statements and representations used by 
respondents in connection with the offering for sale, sale, and distri- 
bution of their combination of courses of instruction and equipment 
had the capacity and tendency to mislead and deceive members of the 
public into the erroneous and mistaken belief that the said statements 
and representations were true, and into the purchase of a substantial 
number of said combinations by reason of such erroneous and mistaken 


belief. 


CONCLUSION 


The acts and practices of respondents, as hereinabove found, were 
all to the prejudice and injury of the public, and constituted unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

The Commission has considered the record in connection with the 
other issues presented by the pleadings and has concluded that the 
allegations of the complaint with respect thereto have not been proved. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony and other evidence in support of and in opposition 
to the complaint introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it, the hearing examiner’s recom- 
mended decision and exceptions thereto of counsel supporting the 
complaint and counsel for respondents, briefs in support of and in 
opposition to the allegations of the complaint, and oral argument by 
counsel supporting the complaint (counsel for respondents not ap- 
pearing, although notified), and the Commission having issued its or- 
der disposing of the exceptions to the recommended decision and hav- 
ing made its findings as to the facts and its conclusion that National 
Institute of Practical Nursing, a corporation, and Edward Williams 
and Lillian J. Williams, individually and as officers of said corpora- 
tion, have violated the provisions of the Federal Trade Commission 
Act: 
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It is ordered, That the respondent National Institute of Practical 
Nursing, a corporation, and its officers, and the respondents Edward 
Williams and Lillian J. Willians, individually and as officers of said 
corporation, and said respondents’ agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, or distribution of courses of in- 
struction and study, whether separately or in combination with equip- 
ment for use in connection therewith, in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from : 

1. Misrepresenting in any manner the opportunities for employ- 
ment in any field of endeavor in which a course of instruction is of- 
fered. 

2. Using the word “complete,” or any word of similar import or 
meaning, to designate, describe, or refer to any course or curriculum of 
instruction in practical nursing which requires less than nine months 
of forty-hour weeks of supervised instruction, of which a substantial 
amount is in an institution for the care of the sick. 

3. Using the words “practical nurse” to describe, designate or other- 
wise refer to any person who has not satisfactorily completed a course 
or curriculum of instruction in practical nursing of not less than nine 
months of forty-hour weeks of supervised instruction, of which a sub- 
stantial amount is in an institution for the care of the sick. 

4. Representing, contrary to the fact, that any diploma or certifi- 
cate issued by them is regarded by any hospital or other institution 
as evidence of proficiency of the holder thereof in the field of en- 
deavor to which such diploma or certificate relates. 

[tis further ordered, That said respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


| 
| 
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In THE MATTER OF 


E. F. PLONER TRADING AS MICHIGAN CITY NOVELTY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5786. Complaint, June 26, 1950—Decision, Apr. 30, 1952 


Where an individual engaged in the interstate sale and distribution of push 
cards and punch boards which, bearing explanatory legends or space therefor, 
were designed for use, and were used by the ultimate purchaser, in the 
sale of merchandise to the consuming public under plans whereby the pur- 
chasers of a punch or push who, by chance, selected concealed winning num- 
bers became entitled to designated articles of merchandise at much less 
than their normal retail price, others receiving nothing for their money 
other than the push or punch— 

Sold and distributed such devices to dealers in candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles, assortments of which, made up with 
said devices, were exposed and sold by their direct or indirect retailer pur- 
chasers to the purchasing public in accordance with the aforesaid sales 
plan; and thereby supplied to and placed in the hands of others means of 
conducting lotteries, games of chance or gift enterprises in the sale and 
distribution of their merchandise, contrary to an established public policy 
of the United States Government, and in violation of criminal law; and 
means for engaging in unfair acts and practices ; 

With the result that many members of the purchasing public were induced by 
the element of chance involved to deal with retailers who thus sold or 
distributed their merchandise; many retailers were thereby induced to 
deal with suppliers of such assortments; and gambling among members 
of the public was taught and encouraged: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair acts and practices 
in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. J.W. Brookfield, Jr. for the Commission. 
Mr. F. W. James, of Evanston, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that E. F. Ploner, an 
individual, trading and doing business as Michigan City Novelty 
Company, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in regard thereto would 
be in the public interest hereby issues its complaint, stating its charges 
in that respect as follows: 
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Paracrary 1. Respondent, E. F. Ploner, is an individual trading 
and doing business as Michigan City Novelty Company, with its 
office and principal place of business located at 410 Franklin Street, 
Michigan City, Indiana. 

Respondent is now, and, for more than three years last past, has 
been engaged in the sale and distribution of devices, commonly known 
as push cards and punchhoards and in the sale and distribution of 
said devices to dealers in various articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia and to dealers in various articles of merchandise 
in the various States of the United States and in the District of 
Columbia. 

Respondent causes and has caused said devices when sold to be 
transported from his place of business in the State of Indiana to pur- 
chasers thereof at their points of location in the various States of the 
United States and in the District of Columbia. There is now and 
has been for more than three years last past a course of trade in such 
devices by said respondent in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said dealers in merchandise, push cards and 
punchboards so prepared and arranged as to involve games of chance, 
eift enterprises or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes, 
and has sold and distributed many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive arti- 
cles of merchandise without additional cost at prices which are much 
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less than the normal retail price of said articles of merchandise. 
Persons who do not secure such lucky or winning numbers receive 
nothing for their money other than the privilege of making a push 
or punch from, said card or board. The articles of merchandise are 
thus distributed to the consuming or purchasing public wholly by 
lot or chance. 

' Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning 
as the instructions or legends placed by the respondent on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute said other merchandise 
by means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said 
push card and punchboard devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punchboard devices, 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and 
have sold or distributed said articles of merchandise by means of said 
push cards and punchboards in accordance with the sales plan as de- 
scribed in Paragraph Two hereof. Because of the element of chance 
involved in connection with the sale and distribution of said mer- 
chandise by means of said push cards and punchboards, many mem- 
bers of the purchasing public have been induced to trade or deal with 
retail dealers selling or distributing said merchandise by means 
thereof. As a result thereof, many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and 
jobbers who sell and distribute said merchandise together with said 
devices. 
~ Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
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all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others means of conducing lotteries, games of chance or gift 
enterprises in the sale or distribution of their merchandise. The re- 
spondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DeEcIsION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 30, 1952, the initial 
decision in the instant matter of hearing examiner William L. Pack, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 26, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
EK. F. Ploner, individually and trading as Michigan City Novelty 
Company, charging him with the use of unfair acts and practices in 
commerce in violation of the provisions of that Act. After filing his 
answer to the complaint, respondent filed a motion for leave to with- 
draw such answer and to substitute therefor an answer admitting all 
of the material allegations of fact in the complaint and waving the 
taking of testimony and other procedure, the substitute answer 
reserving, however, the right of respondent to appeal from any 
decision rendered in the proceeding by the hearing examiner and/or 
the Commission. The substitute answer was tendered on condition 
that the initial decision of the hearing examiner in the proceeding 
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be deferred until the final determination by the Commission of another 
proceeding, that of Superior Products, Docket No. 5561. Respondent’s 
motion being granted by the hearing examiner, the substitute answer 
was received and filed as a part of the record in the proceeding. On 
January 29, 1952, the Commission rendered its final decision in the 
Superior Products case. Thereafter, the present proceeding regularly 
came on for final consideration by the hearing examiner, theretofore 
duly designated by the Commission, upon the complaint and substitute 
answer, all intervening procedure having been waived, and the hear- 
ing examiner, having duly considered the matter, finds that this pro- 
ceeding is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, E. F. Ploner, is an individual trading 
and doing business as Michigan City Novelty Company, with his office 
and principal place of business located at 410 Franklin Street, Michi- 
gan City, Indiana. Respondent is now, and for more than three years 
last past has been, engaged in the sale and distribution of devices 
commonly known as push cards and punchboards to dealers in various 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia, and to 
dealers in various articles of merchandise in the various States of the 
United States and in the District of Columbia. 

Respondent causes and has caused his devices, when sold, to be 
transported from his place of business in the State of Indiana to pur- 
chasers thereof at their points of location in the various States of the 
United States and in the District of Columbia. There is now and 
has been for more than three years last past a course of trade in such 
devices by respondent in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
Paragraph One, respondent sells and distributes to such dealers in 
merchandise, push cards and punchboards so prepared and arranged 
as to involve games of chance, gift enterprises or lottery schemes 
when used in making sales of merchandise to the consuming public. 
Respondent sells and distributes many kinds of push cards and punch- 
boards, but all of them involve the same chance or lottery features 
when used in the sale or distribution of merchandise and vary only 
in detail. 

Many of the push cards and punchboards have printed on the face 
thereof certain legends or instructions which explain the manner in 
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which the devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on the push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one push or punch 
from the push card or punchboard, and when a push or punch is 
made a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. Per- 
sons securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of the articles. Persons who do not secure such lucky or 
winning numbers receive nothing for their money other than the 
privilege of making a push or punch from the card or board. The 
articles of merchandise are thus distributed to the consuming or pur- 
chasing public wholly by lot or chance. 

Others of the push cards and punchboards have no instructions or 
legends thereon but have blank spaces provided therefor. On those 
push cards and punchboards the purchasers thereof place instructions 
or legends which have the same import and meaning as the instruc- 
tions or legends placed by respondent on the push cards and punch- 
boards first described. The only use to be made of the push card and 
punchboard devices, and the only manner in which they are used, 
by the ultimate purchasers thereof, is in combination with other mer- 
chandise so as to enable such ultimate purchasers to sell or distribute 
such other merchandise by means of lot or chance as hereinabove set 
forth. 

Par. 8. Many persons, firms and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia, purchase 
respondent’s push card and punchboard devices, and pack and assem- 
ble assortments comprised of various articles of merchandise together 
with such push card and punchboard devices. Retail dealers who 
have purchased such assortments either directly or indirectly have 
exposed them to the purchasing public and have sold or distributed 
articles of merchandise by means of the push cards and punchboards 
in accordance with the sales plan described in Paragraph Two. Be- 
cause of the element of chance involved in the sale and distribution 
of merchandise by means of such push ecards and punchboards, many 
members of the purchasing public have been induced to trade or deal 
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with retail dealers selling or distributing merchandise by means 
thereof. As a result thereof, many retail dealers have been induced 
to deal with manufacturers, wholesale dealers and jobbers who sell 
and distribute merchandise together with such devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of such devices in the manner above described involves a game 
of chance or the sale of a chance to procure articles of merchandise at 
prices much less than the normal retail price thereof, and teaches and 
encourages gambling among members of the public. The use of such 
sales plan or method in the sale of merchandise is a practice which is 
contrary to an established public policy of the Government of the 
United States and in violation of criminal laws. 

The sale or distribution of such push card and punchboard devices 
by respondent as hereinabove described supplies to and places in the 
hands of others means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. 
Respondent thus supplies to and places in the hands of others means 
and instrumentalities for engaging in unfair acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public and constitute unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That the respondent, E. F. Ploner, individually and 
trading as Michigan City Novelty Company or trading under any 
other name, and his agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
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which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of April 30, 1952]. 
Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Company. 


1 See 46 F. T. C. 696. 
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NORLON CORPORATION ET AL 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5741. Complaint, Feb. 20, 1950—Decision, May 1, 1952 


The terms “arthritis” and “rheumatism” are general terms sometimes used 
interchangeably, which may refer to many diseases or pathological condi- 
tions including sciatica, neuritis, lumbago and bursitis, all of which are 
characterized by such symptoms and manifestations as pain, stiffness and 
inflammatory and destructive changes in the joints and tissues of the body, 
and which, as pathological conditions, are of known as well as unknown 
origin. 


Where a corporation and two officers thereof, engaged in the interstate sale and 
distribution of a medicinal preparation designated “Sural’’; in advertise- 
ments through radio broadcasts, in a newspaper of national circulation, and 
in a pamphlet distributed throughout the United States, directly or by 
implication— 

(a) Falsely represented that said preparation taken as directed constituted an 
adequate, effective and reliable treatment for, and would arrest the progress 
and correct the underlying causes of arthritis, rheumatism, bursitis, neuritis 
and sciatica; 

(b) Falsely represented that thus taken it constituted such a treatment for 
the symptoms and manifestations of said diseases and would afford com- 
plete and immediate relief from the aches, pains and discomforts thereof ; 

The facts being that there is no drug or combination of drugs which constitutes 
an adequate, effective or reliable treatment for any of the various forms of 
arthritis or rheumatism, or which can restore to normal the pathological 
changes which result from any such ailments; delay of proper diagnosis and 
appropriate treatment in such cases may result in irreparable crippling, 
especially in those forms caused by specific infections; and while said 
“Sural” might function as an analgesic and antipyretic, due to its salicylate 
content, it would have no significant effect upon severe pain, aches, and 
discomforts accompanying any such condition, but would afford temporary 
relief of only minor aches, pains, and discomforts ; 

(c) Falsely represented that said preparation might be taken in large quantities 
over long periods of time without harmful effect ; 

The facts being that the only therapeutically operative ingredient in their said 
preparation was the salicylate, acetylsalicylic acid, commonly known as 
aspirin, and that salicylates may not be taken over long periods of time 
without the danger of incurring certain harmful effects ; 

(d) Falsely represented that their said preparation was superior to and caused 
less gastric irritation than other salicylates ; and 

(e) Falsely represented that they were the manufacturers of said preparation ; 

With the effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the erroneous belief that such representations were true, 
and with capacity and tendency so to do, and thereby induce its purchase 
of substantial quantities of their said product: 


(274 - FEDERAL TRADE COMMISSION DECISIONS 


Complaint 


Held, That such representations constituted false advertisements, and that such 
acts and practices, under the circumstances set forth, were all to the preju- 
dice and injury of the public and constituted deceptive acts and practices 
in commerce. 

In the aforesaid proceeding, while various of respondents’ advertisements re- 
ferred to said preparation as an anodyne and contained such statements as 
“Prompt relief of the pains of rheumatic ills’, “For fast relief from the 
pains and misery of arthritis and rheumatism”, and “Sural is not repre- 
sented as a cure’, such statements were less emphasized than the many 
others which represented and implied that the preparation was an effective 
treatment or remedy for rheumatic and arthritic conditions, and, in the light 
of their advertisements as a whole, did not restrict the represented efficacy 
of the preparation to the relief of pain alone. 


Before Ur. Clyde M. Hadley and Mr. Abner E, Lipscomb, hearing 
examiners. 

Mr. Joseph Callaway for the Commission. 

Harte & Natanson, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Norlon Corporation, 
a corporation, and E. Edward Shinkel, Milton L. Marks, Ralph S. 
Marks and John J. Anthony, individuals, hereinafter referred to as 
respondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Norlon Corporation is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business lo- 
cated at 5 West 46th Street, New York 19, New York. 

The individual respondents, whose addresses are as follows: E. Ed- 
ward Shinkel, 175 Riverside Drive, New York, New York; Milton L. 
Marks, 101 Willow Avenue, Larchmont, New York; Ralph S. Marks, 
68 Pinebrook Drive, Larchmont, New York; and John J. Anthony, 
No. 1 Fifth Avenue, New York, New York, are officers of the corporate 
respondent. These individual respondents at all times mentioned 
herein formulated, directed and controlled the acts, policies and busi- 
ness affairs of the corporate respondent, including the acts and prac- 
tices hereinafter mentioned. 

Par. 2. Respondents are now and have been for more than one year 
last past engaged in the business of selling and distributing a certain 
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drug product, as “drug” is defined in the Federal Trade Commission 
Act. 

The designation used by respondents for said product and the 
formula and directions for use thereof are as follows: 

Designation: Sural. 

Formula: Each tablet contains: Calcium Succinate and Acetylsali- 
eylic Acid. 

Directions: “Dosage—2 to 8 tablets 4 times daily—8 to 12 tablets 
aday. In order to insure prompt absorption it is recommended Sural 
be taken on an empty stomach.” 

Respondents cause and have caused their said product when sold to 
be transported from their place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said product in commerce between 
and among the various States of the United States. Respondents’ 
volume of business in such commerce is substantial. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to July 22, 1948, have disseminated and caused the dis- 
semination of certain advertisements concerning Sural by the United 
States mails and by various means in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, for the purpose of in- 
ducing and which were likely to induce directly or indirectly its 
purchase. 

These advertisements include but are not limited to the following: 

Radio continuities broadcast since J une 22, 1948 over the following 


stations: 


WONE—Dayton, Ohio. KHJ—Hollywood, Calif. 
KQV—Pittsburgh, Pa. WHDH—Boston, Mass. 
WEBR—Butfalo, N. Y. WNHC—New Haven, Conn. 
WCBM—Baltimore, Md. WHB—Kansas City, Mo. 
WIFBR—Baltimore, Md. WPEN-—~Philadelphia, Pa. 
WOL—Washington, D. C. WMGM—New York, N. Y. 


KCMO—Kansas City, Mo. 


A certain advertisement appearing in the Boston eunday Adver- 
tiser, issue of April 24, 1949. 

Pamphlet “How to get Prompt Relief from the Symptoms of 
Rheumatism and Arthritis.” 

Respondents have also disseminated and caused the dissemination 
of the advertisements referred to above for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
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of Sural in commerce as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Through the use of said advertisements, respondents have 
made, directly and by implication, the representations shown in the 
following sub-paragraphs identified as (A) to (F) inclusive. The 
said advertisements, by reason of said representations are misleading 
in material respects and constitute “false advertising” as that term is 
defined in the Federal Trade Commission Act, by reason of the true 
facts which are set forth in sub-paragraphs (1) through (6), 
inclusive. 

(A) That Sural, taken as directed, is an adequate, effective and 
reliable treatment for arthritis, rheumatism, bursitis, neuritis and 
sciatica. 

(1) Sural, however taken, is not an adequate effective or reliable 
treatment for any kind of arthritis, rheumatism, bursitis, neuritis or 
sciatica. 

(B) That Sural, taken as directed, will arrest the progress of, cor- 
rect the underlying causes of and will cure arthritis, rheumatism, bur- 
sitis, neuritis or sciatica. 

(2) Sural, however taken, will not arrest the progress nor correct 
the underlying causes of and will not cure arthritis, rheumatism, 
bursitis, neuritis or sciatica. 

(C) That Sural, taken as directed, is an adequate, effective and 
reliable treatment for the symptoms and manifestations of arthritis, 
rheumatism, sciatica, neuritis, lumbago and bursitis, and will afford 
complete and immediate relief from the aches, pains and discomforts 
thereof. 

(3) Sural is not an adequate, effective or reliable treatment for the 
symptoms or manifestations of any kind of arthritis, rheumatism, 
sciatica, neuritis, lumbago or bursitis. The aches, pains and discom- 
forts incident to those ailments may be of such nature that they will 
be in no way alleviated by the use of Sural, however taken, and in 
other cases the relief afforded will be limited to such degree of tem- 
porary and partial analgesic and antipyretic effects as its aspirin con- 
tent may afford in the individual case, aspirin being the common name 
for acetylsalicylic acid. The beneficial effect of Sural when used in 
any of the ailments mentioned herein is limited to temporary and 
partial relief of minor aches and pains and fever. 

(D) That Sural may be taken in large quantities over long periods 
of time without harmful effect on the body. 

(4) If taken in doses significantly larger than those specifically 
mentioned in the directions over a prolonged period of time, Sural 
may produce such toxic effects as ringing in the ears, deafness, nausea, 
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vomiting, visual disturbances, skin rash, headache, marked sweating 
and abnormally rapid breathing, as well as adversely affect the clot- 
ting of the blood. 

(E) That Sural is superior to and causes less gastric irritation than 
other salicylates. 

(5) Sural is not superior to nor does it cause less gastric irritation 
than other salicylates. 

(F) That respondents are the manufacturers of Sural. 

(6) Respondents are not the manufacturers of Sural but the prod- 
uct is manufactured for them by others. 

Par. 5. The use by respondents of the said false advertisements with 
respect to Sural has had the capacity and tendency to mislead and 
deceive and has misled and deceived a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the repre- 
sentations and statements contained therein were true and into the 
purchase of substantial quantities of Sural by reason of such erro- 
neous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


DecisIon AND OrDER OF THE COMMISSION 


Decision of the Commission, following its extension of the other- 
wise effective date of the hearing examiner’s initial decision in the 
matter, and order to file report of compliance, dated May 1, 1952, 
follow: 

Service of the initial decision of the hearing examiner in this pro- 
ceeding having been completed on March 19, 1952, and the Commission 
having on April 17, 1952, extended until further order of the Com- 
mission the date on which the said initial decision would otherwise 
become the decision of the Commission; and 

The Commission having duly considered the record herein and being 
of the opinion that said initial decision is adequate and appropriate 
to dispose of this proceeding: 

It is ordered, That the initial decision of the hearing examiner, a 
copy of which is attached, shall, on the Ist day of May, 1952, become 
the decision of the Commission. 

It is further ordered, That the respondents Norlon Corporation, 
Milton L. Marks, and Ralph S. Marks, shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 
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Said initial decision thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 20, 1950, issued and 
subsequently served its complaint in the above-entitled proceeding 
upon respondents Norlon Corporation, a corporation, and EK. Edward 
Shinkel, Milton L. Marks, Ralph S. Marks and John J. Anthony, 
individually and as officers of said corporate respondent. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, counsel for the respondents entered into a stipulation with 
counsel supporting the complaint, wherein it was stipulated and 
agreed that the entire transcript of all hearings held and to be held 
in the proceeding against Dolcin Corporation, et al., Docket No. 
5692, should become a part of the record in the above-entitled pro- 
ceeding to the same extent as if such transcript had been received 
in regular course of hearings herein, and that the above-entitled 
proceeding might be adjudicated upon the basis of such transcript, 
supplemented by the stipulations between counsel contained in the 
record in the above-entitled proceeding. Thereafter this proceeding 
regularly came on for final consideration by said hearing examiner 
on the complaint, the answer thereto, the above-mentioned transcript 
and stipulations, the presentation of proposed findings as to the facts 
and conclusions having been waived by counsel, and said hearing 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Norlon Corporation is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 5 West 46th Street, New York 19, New York. 

Respondents KE. Edward Shinkel, 175 Riverside Drive, New York, 
New York; Milton L. Marks, 101 Willow Avenue, Larchmont, New 
York; Ralph S. Marks, 68 Pinebrook Drive, Larchmont, New York; 
and John J. Anthony, 1 Fifth Avenue, New York, New York, are indi- 
viduals and officers of the corporate respondent, and at all times men- 
tioned herein have formulated, directed and controlled the acts, poli- 


cies and business affairs of the corporate respondent, including the 
acts and practices hereinafter found. 
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Respondents E. Edward Shinkel and John J. Anthony, individuals, 
shortly after the issuance of the complaint herein ceased to be officers 
of the respondent corporation, to own any stock therein, or to formu- 
late, direct or control in any way the acts, policies or practices of said 
corporate respondent. Predicated upon these facts, a motion was 
made by counsel for respondents, and concurred in by counsel support- 
ing the complaint, to dismiss the complaint herein as to said individual 
respondents, KE. Edward Shinkel and John J. Anthony, without preju- 
dice to the right of the Commission to institute further proceedings 
against them, should future fact so warrant. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the offering for sale, sale and distribution in 
commerce, among and between the various States of the United States 
and in the District of Columbia, of a certain medicinal preparation 
designated “Sural,” which is a “drug” within the meaning of the Fed- 
eral Trade Commission Act, and for which the formula and directions 
for use are as follows: 


Formula: 
Each tablet contains substantially the following: 
@aleilina jSuCein alee! 42. 2. ee ae 2.8 grains. 
Acetylsalicyeliie. acid. _* 4 sree a) ne 3.7 grains. 


Plus excipients. 


Directions for use: 
“Dosage—2 to 8 tablets 4 times daily—8 to 12 tablets a day. In order 
to insure prompt absorption it is recommended Sural be taken on an 
empty stomach.” 


Respondents cause the said product, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said product in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondents’ volume of business in such com- 
merce is substantial. 

Par. 8. In the course and conduct of their business, respondents, 
subsequent to July 22, 1948, have disseminated and caused the dissemi- 
nation, by the United States mails and by various means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
certain advertisements of the drug preparation “Sural,” for the pur- 
pose of inducing, and which were likely to induce, directly or 
indirectly, its purchase; and have disseminated and caused the dis- 
semination of such advertisements for the purpose of inducing, and 
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which were likely to induce, directly or indirectly, the purchase of 
said drug preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among such advertisements were 
radio broadcasts disseminated subsequent to June 22, 1948, by various 
broadcasting stations, and advertisements published in a certain news- 
paper having national circulation and in a pamphlet distributed 
throughout the United States. Typical of the statements and repre- 
sentations contained in such advertisements are the following: 


The Norlon Corporation, Exclusive Manufacturers and Distributors of Sural. 


Doctors’ Amazing Prescription Formula For 
RHEUMATISM, ARTHRITIS 


Promises Quick, Blessed Relief—Safe, Effective 

Now, thanks to biochemical research, you need no longer suffer the agony 
and torment of the pains of Arthritis, Rheumatism, Bursitis, Neuritis or 
Sciatica. 

Clinically Developed. 

An amazing .hospital-tested formula has now been clinically developed for 
the prompt relief of the pains of rheumatic ills. This same type of scientific 
treatment is now available to you in an easy-to-take tablet called SURAL..... 

SURAL is the only thing I’ve ever found that really lived up to its promise 
to relieve my arthritic pains. Before using SURAL tablets, I tried everything 
without success. Now, after using SURAL, my pains are only a memory. 

Doctors say that the best treatment for rheumatic ills includes the use of 
salicylates—and an eminent physician recently stated the Sural, quote ‘does 
better than other salicylates and with less gastric irritation.” Unquote. 

Get started on your SURAL treatment immediately—and once again enjoy a 
normal, active life. SURAL is now available at all drug stores. Insist on 
SURAL! 

For over 20 years I’ve looked for relief from my rheumatic pains. Now, thanks 
to SURAL, I no longer have any pains in my legs. Though I’ve been inactive 
for several months, I’m now back on the job again. 

Begin taking SURAL today and start back on the road to genuine relief 
and a happy carefree life. At all drug stores now. Insist on SURAL, the 
remarkable anodyne! 

Go to your druggist today and get a bottle of SURAL tablets. Get started 
on your SURAL treatment immediately and you, too, may join the many, many 
men and women who now lead a happy, carefree life and once again are able 
to return to their former occupations. Insist on SURAL! 


FOR RHEUMATOID ARTHRITIS CASES 


In the comparatively rare cases of Rheumatoid Arthritis, this severe pain 
can be and frequently is relieved. In some instances, too, stiffness may be over- 
come after prolonged administration of SURAL. This is of tremendous impor- 
tance, because, even though, as I’ve explained, SURAL has been designated 
for action—prompt action—the fact that it has no harmful effects, makes this 
amazing preparation ideal for prolonged administration as is frequently neces- 
sary in chronic and severe cases of Arthritis and Rheumatism. 
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’ I stress this point because the scientific world is aware of some medications, 
which are not only a great deal more expensive, but which have been known 
to have harmful effects on the body when taken in large quantities over a pro- 
longed period. So when I speak of SURAL’S freedom from these hazards and 
its efficiency. I’m sure you'll understand why so many former sufferers of 
Rheumatic and Arthritic pains are singing the praises of SURAL. 

Hach package of SURAL contains a complete direction leaflet, which will 
guide you in using it correctly. This is important because we know that when 
SURAL is used according to these simple directions, in many cases it has 
succeeded in bringing relief from stiffness, while at the same time folks have 
reported they’ve gotten prolonged relief from pain. 

Par. 4. Various of respondents’ advertisements refer to the drug 
preparation “Sural” as an anodyne, and contains such statements 
as “. .. prompt relief of the pains of rheumatic ills,” “For fast 
relief from the pains and misery of arthritis and rheumatism,” and 
“.. . Sural is not represented as a cure... .” Such statements and 
others similar thereto are, however, less emphasized than the many 
other statements representing and implying that said preparation is 
an effective treatment or remedy for rheumatic and arthritic condi- 
tions, and, in the light of respondents’ advertisements as a whole, do 
not restrict the represented efficacy of said preparation to the relief 
of pain alone. 

To assert that a preparation is “For Rheumatism, Arthritis” is to 
imply that such preparation is an effective treatment or remedy there- 
for. The statement “Begin taking Sural today and start back on the 
road to genuine relief and a happy, carefree life” implies successful 
treatment and cure, since “genuine relief” and “a happy, carefree life” 
denote complete freedom from any ailment whatsoever. Furthermore, 
the statement that “in many cases” Sural has “succeeded in bringing 
relief from stiffness” is a clear representation that the drug prepara- 
tion “Sural” is an effective remedy for the underlying causes of such 
stiffness. 

The representation that other medications are known to have harm- 
ful effects on the body “when taken in large quantities over prolonged 
periods” implies that the drug preparation “Sural” may be taken in 
large quantities over a prolonged period of time without harmful 
effects on the body. In addition, said preparation is directly repre- 
sented as an “amazing preparation ideal for prolonged administra- 
tion...” Accordingly, it is found that through the above-quoted 
advertisements and others similar thereto, respondents have repre- 
sented, directly or by implication, as follows: 

1. That the drug preparation “Sural,” taken as directed, is an ade- 
quate, effective and reliable treatment for arthritis, rheumatism, bur- 
sitis, neuritis and sciatica ; 
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9. That said preparation, taken as directed, will arrest the progress 
and correct the underlying causes of, and will cure, arthritis, rheuma- 
tism, bursitis, neuritis and sciatica ; 

3. That said preparation, taken as directed, is an adequate, effective 
and reliable treatment for the symptoms and manifestations of 
arthritis, rheumatism, sciatica, neuritis, lumbago and bursitis, and will 
afford complete and immediate relief from the aches, pains and discom- 
forts thereof; 

4. That said preparation may be taken in large quantities over long 
periods of time without harmful effect on the body; 

5. That said preparation is superior to and causes less gastric irrita- 
tion than other salicylates ; 

6. That respondents are the manufacturers of said preparation. 

Par. 5. The terms “arthritis” and rheumatism” are general terms, 
sometimes used interchangeably, which may refer to any of many 
diseases or pathological conditions including, among others, sciatica, 
neuritis, lumbago, and bursitis, all of which are characterized by one 
or more of such symptoms or manifestations as pain, stiffness, and in- 
flammatory and destructive changes in the joints and tissues of the 
body. These pathological conditions are of known as well as unknown 
origin. Examples of those of unknown origin are rheumatoid arth- 
ritis, osteomyelitis and rheumatic fever. Examples of such conditions 
of known causes are infectious arthritis, such as arthritis of syphilis, 
arthritis of gonorrhea, and arthritis associated with pneumonia and 
tubercular infections. In addition there are forms of arthritis, such 
as gout, which are connected with disturbances of metabolism. 

The term “neuritis” is a general term referring to an inflammation of 
the nerves, and denotes many different diseases resulting from various 
causes, such as infections, pressure on nerves from displaced organs 
or structures of the body, invasion of the nerve by neoplasm or tumor, 
intoxication with metals or toxins, and metabolic disturbances such as 
the form of neuritis occurring in diabetes. 

Sciatica is a common form of neuritis felt along the course of the 
sciatic nerve. It is not a disease, but may occur as a symptom of many 
different diseases resulting from various causes, such as pressure on 
the sciatic nerve, a tumor in the spine, infection or inflammation of 
the sheath of the sciatic nerve, metabolic disturbances caused by toxins 
resulting from infection, fibrositis or arthritis involving the joints. 

Vibrositis is a syndrome of pain and stiffness which arises in the 
fibrous tissues of the body. 

Lumbago is a form of fibrositis manifesting itself as a painful con- 
dition in the lower part of the back, of varying severity, sometimes 
so mild as hardly to interfere with a man’s business, in other instances 
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so violent as to render him unable to move in bed. Lumbago is asso- 
ciated with stiffness and muscle spasm provoked by attempts to move. 

Bursitis is a form of fibrositis having specific reference to inflam- 
mation of a bursa, the fibrous sac or membrane surrounding a joint, 
and may result from invasion of the bursa by various germs, such as 
streptococcus, mycobacterium, gonococcus, and the tubercular bacillus, 
and from rheumatic or fibrositic inflammation. 

Infectious arthritis is a form of arthritis resulting from invasion of 
a joint by any one of various germs, such as staphlococcus and strep- 
tococcus, which are carried to the joint through the bloodstream from 
a focus of infection in the body, caused by an external wound or by 
various infectious diseases. 

Osteoarthritis refers to a disease characterized by degenerative 
changes in the joints and other tissues and organs of the body. The 
clinical phenomena associated with osteoarthritis are pain, painful 
stiffness associated with movement of the joint, enlargement of some 
joints, narrowing of joint spaces, increase in size of joint surfaces, 
growth of spurs and increase in the extent of margins of the joint. 

Rheumatoid arthritis is a chronic, progressive, destructive disease 
affecting joints and organs of the body, characterized by pain, swell- 
ing, stiffness and limitation of motion in joints and deterioration of the 
patient’s general health. This disease is accompanied by pathological 
changes in the joints, such as thickening of the lining membrane; pro- 
duction of excessive fluid in the bursa in some instances, and absorp- 
tion of fiuid in others; atrophy of muscles, and sometimes destruction 
of portions of the bone ends, resulting in deformation of the joint. 
The cause of rheumatoid arthritis is unknown. 

Par. 6. The various pathological conditions generally referred to 
as “arthritis” and “rheumatism” progress and develop differently. 
Likewise, they require different treatment, which will vary not only 
between different types of such ailments, but between different indi- 
viduals suffering from the same ailment, and between different stages 
in the progress thereof. An adequate, effective, or reliable treatment 
for any kind of “arthritis” or “rheumatism” must, therefore, be 
predicated upon individual diagnosis, in order to determine whether 
the patient has arthritis or rheumatism, the particular kind of such 
ailment present, and whether it arose from a known or an unknown 
cause. Such a, diagnosis may require any or all of the following 
determinations: 

1. History of the patient, including information as to age, sex, 
marital status, occupation, chronology of the present ailment; family 
history, such as age and cause of death of parents and relatives; any 
illnesses from which the patient may have suffered previously, par- 
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ticularly rheumatic fever, scarlet fever and. streptococcus infections; 

2. Detailed physical examination of every part of the patient’s 
anatomy; and : 

3. Laboratory examination, such as blood count, serological test for 
syphilis, urinalysis, and certain other tests as they may seem useful 
in the individual case, such as X-ray and analysis of fluids in in- 
dividual joints. 

Par. 7. An adequate, effective, or reliable treatment of any of the 
various types of ailments included in the general terms “arthritis” 
and “rheumatism” may involve application of various therapeutic 
measure, including diet; rest or change of occupation; various types 
of physiotherapy, such as orthopedic or thermal procedures; and 
medication. Delay of proper diagnosis, with consequent failure to 
administer appropriate treatment, may result in the evolution of ir- 
reversible pathological changes, causing a crippled, useless joint or 
extremity, especially in those forms of arthritis and rheumatism 
known to be caused by specific infections. There is no drug, or com- 
bination of drugs, regardless of how administered, which will con- 
stitute an adequate, effective, or reliable treatment for the various 
forms of arthritis or rheumatism, nor is there any drug or combina- 
tion of drugs which can restore to normal the pathological changes 
which result from arthritic or rheumatic ailments. 

Par. 8. The drug preparation “Sural” contains 2.8 grains of cal- 
cium succinate and 3.7 grains of acetylsalicylic acid, plus excipients 
of no therapeutic significance. 

Calcium succinate, when taken orally, is converted by the liver into 
sugar, and no significant amount of succinate reaches the bloodstream. 
In order to be therapeutically operative in the body, succinates must 
be administered intravenously. When present in sufficient concen- 
tration to be operative, the effect of succinates on tissue metabolism 
is harmful. The quantity of calcium succinate contained in the drug 
preparation “Sural” is entirely too small to achieve or maintain a 
sufficient concentration in the body to have any effect whatever on 
the metabolism of the tissues. 

Since calcium succinate, administered orally, is therapeutically in- 
operative, the only active ingredient contained in the drug prepara- 
tion “Sural” is acetylsalicylic acid, commonly known as aspirin, the 
use and effect of which, as an analgesic and antipyxetic, have been 
known for many years. 

The drug preparation “Sural” contains acetylsalicylic acid in an 
amount insufficient to relieve the severe aches, pains and discomforts 
attendant upon arthritic and rheumatic conditions. The quantity of 
acetylsalicylic acid therein contained may, however, function as an 
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analgesic and antipyretic to a sufficient extent to afford temporary 
relief to the minor aches and pains accompanying arthritis and rheu- 
matism. 

Par. 9. The drug preparation “Sural,” however taken, will not con- 
stitute an adequate, effective, or reliable treatment for any arthritic 
or rheumatic condition, including, among others, sciatica, neuritis, 
lumbago, and bursitis, nor will said preparation arrest the progress, 
correct the underlying causes, or effect a cure of any of such condi- 
tions. The drug preparation “Sural,” however taken, will not amel- 
iorate the aches, pains and discomforts of any arthritic or rheumatic 
condition to any extent beyond the temporary relief thereof afforded 
by its salicylate content as an analgesic and antipyretic. The drug 
preparation “Sural,” however taken, will have no significant. effect 
upon severe aches, pains and discomforts accompanying any arthritic 
or rheumatic condition, and will afford temporary relief of only minor 
aches, pains and discomforts. With the exception of such temporary 
relief, the drug preparation “Sural” cannot be depended upon to have 
any effect whatever upon the symptoms accompanying any arthritic or 
rheumatic condition, including, among others, sciatica, neuritis, lum- 
bago, and bursitis. 

Par. 10. The use of salicylates over long periods of time will tend 
to produce harmful effects upon the body, such as hypoprothrombi- 
nemia, or a tendency to prolong bleeding by delaying the formation of 
blood clots. In addition, salicylates may have toxic effects upon the 
body, mild manifestations of which are gastrointestinal upsets and 
ringing in the ears. More severe manifestations may be hemorrhage 
and destruction of tissue. Salicylates may not be taken over pro- 
longed periods of time without the danger of incurring such harmful 
effects. 

Since the only therapeutically operative ingredient in the drug 
preparation “Sural” is the salicylate, acetylsalicylic acid, commonly 
known as aspirin, said preparation may not be taken over long periods 
of time without the danger of incurring the same harmful effects upon 
the body which would result from similar use of other salicylates; nor 
can such preparation be taken safely by persons adversely affected by 
aspirin. 

Par. 11. Respondents are not the manufacturers of the drug prepa- 
ration “Sural.” 

Par. 12. Respondents’ representations concerning the drug prepa- 
ration “Sural,” as hereinbefore found, are false and misleading in 
material respects; have had the capacity and tendency to mislead and 
deceive, and have misled and deceived a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
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representations were true, and into the purchase of substantial quan- 
tities of said drug preparation as a result thereof; and constitute false 
advertisements within the intent and meaning of the Federal Trade 
Commission Act. 

CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public, and constitute unfair and de- 
ceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Norlon Corporation, a corporation, 
and Milton L. Marks and Ralph S. Marks, individually and as officers 
of said corporation, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution of the 
drug preparation “Sural,” or any product of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) that the taking of said preparation will constitute an adequate, 
effective or reliable treatment for sciatica, neuritis, lumbago, bursitis, 
or any other kind of arthritic or rheumatic condition: 

(b) that said preparation will arrest the progress or correct the 
underlying causes of, or will cure, sciatica, neuritis, lumbago, bursitis, 
or any other kind of arthritic or rheumatic condition; 

(c) that said preparation will afford any relief of severe aches, 
pains, and discomforts of sciatica, neuritis, lumbago, bursitis, or any 
other kind of arthritic or rheumatic condition, or have any therapeutic 
effect upon any of the symptoms or manifestations of any such con- 
dition in excess of affording temporary relief of minor aches, pains, 
or fever; 

(d) that said preparation may safely be taken over prolonged — 
periods of time; 

(e) that said preparation is superior to and causes less gastric irri- 
tation than other salicylates; 

(f) that respondents are the manufacturers of said preparation. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
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directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in Paragraph 1 hereof. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondents E. Edward Shinkel and John J. 
Anthony, without prejudice to the right of the Commission to institute 
further proceedings against them, should future facts so warrant. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, 'That the respondents Norlon Corporation, 
Milton L. Marks, and Ralph S. Marks, shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by afore- 
said decision and order of the Commission ]. 
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RAY MERTZ TRADING AS RAY MERTZ & COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5911. Complaint, Aug. 8, 1951—Decision, May 5, 1952 


Where an individual engaged in the manufacture and interstate sale of various 
kinds of push cards, which, bearing explanatory legends or space therefor, 
were designed for and used only in the sale of mefchandise to the con- 
suming public through means of games of chance, under plans whereby, 
as typical, the price paid by purchasers for an article was determined by 
the push selected by chance, or whereby the purchasers who, by chance, 
selected a certain one of various feminine names displayed, received, with- 
out additional cost, an article of merchandise, the normal] retail price of 
which exceeded the chance determined price of the push, others receiving 
nothing for their money other than the privilege of a push or punch or 
in some cases, a small piece of candy of less value— 

Sold and distributed such devices to dealers in candy, cigarettes and other 
articles, assortments of which, along with said devices, made up by the 
dealers, and were exposed and sold by the direct or indirect retailer pur- 
chasers to the purchasing public in accordance with the aforesaid sales 
plan; and thereby supplied to and placed in the hands of others the means 
of conducting lotteries, games of chance or gift enterprise in the sale and 
distribution of their merchandise, contrary to an established public policy 
of the United States Government, and in violation of criminal laws; and 
means and instrumentalities for engaging in unfair acts and practices; 

With the result that many members of the purchasing public were induced, be- 
cause of the element of chance involved, to trade or deal with retailers 
who thus sold or distributed their merchandise; and many retailers were 
induced to deal or trade with manufacturers, wholesalers and jobbers who 
sold and distributed such assortments: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair acts 
and practices in commerce. 

In said proceeding the only testimony offered by respondent in his defense— 
to the effect that competition in either the wholesale or retail sale of mer- 
chandise was not affected by the sale of punchboards in commerce, that 
the use thereof in the sale of merchandise did not divert trade, and that, 
consequently, their use did not constitute an unfair method of competition— 
was rejected as immaterial and irrelevant to the issues in the instant pro- 
ceeding, since the complaint did not charge respondent with the use of 
such methods, but only with the use of unfair acts and practices in commerce. 


Before Mr. Frank Hier, hearing examiner. 
Mr. J. W. Brookficld, Jr., for the Commission. 
Mr. F. W. James, of Evanston, IIL, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
‘Trade Commission, having reason to believe that Ray Mertz, an in- 
dividual trading and doing business as Ray Mertz & Company, here- 
inafter referred to as respondent, has violated the provisions of the 
said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, Ray Mertz, is an individual trading and 
doing business as Ray Mertz & Company, with his office and principal 
place of business located at 525 South Dearborn Street, in the city of 
‘Chicago, Illinois. Respondent is now, and for more than two years 
last past has been, engaged in the manufacture of devices commonly 
known as push cards, and in the sale and distribution in commerce 
between and among the various States of the United States of said 
devices to manufacturers of and dealers in various articles of 
merchandise. 

Respondent causes and has caused said device, when sold, to be 
transported from his aforesaid place of business in Chicago, Illinois, 
to purchasers thereof at their respective points of location in various 
States of the United States other than the State of Illinois. There is 
now and for more than two years last past has been a course of trade in 
such push card devices by said respondent in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of his said business, as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said manufacturers and dealers, push cards so 
prepared and arranged as to involve games of chance, gift enterprises, 
or lottery games when used in making sales of or distributing mer- 
chandise to the consuming public. One of said push cards has 50 small 
partially perforated discs on the face of which is printed the word 
“Push.” Concealed within each disc is a number which is disclosed 
when a dise is pushed or separated from the card, the card bears a 
legend as follows: , 

| CANDY BAR SPECIAL!! 
May Cost Only-1¢ — — — Not Over 5¢ 
Hach Sale Receives A 


High Grade Full Value Candy Bar 
Pay What You Push 


1¢—2¢—3¢—4¢—5¢ 
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Many other of said push cards have printed on the face thereof 
other labels or instructions that express the manner in which said 
devices are to be used or may be used in the sale or distribution of 
candy or various other specified articles of merchandise. Each pur- 
chaser pays an indicated price which may be determined either by the 
printed legend on the card or by the number appearing under the 
disc which he pushes. In the use of the card referred to above, the 
purchaser of each push receives a candy bar. Whether he pays 1¢, 2¢, 
3¢, 4¢ or 5¢ for said bar is determined wholly by chance. 

Other push cards sold and distributed by respondent bear various 
other legends and are used for the distribution of various articles of 
merchandise, the winners being determined by a number or name con- 
cealed in a master list. Typical of such push cards is one consisting 
of 12 concealed discs each of which bears a feminine name and a list 
for writing the name of the person who selects each name. This card 
contains a concealed master disc or master seal which is pushed after 
all the other discs have been sold and the winner is determined by 
the name appearing under said master seal. Prices of the purchase 
of each push on this type of card are determined by the number which 
appears under each seal so that the winner as well as the price to be 
paid by each purchaser of a push from the card is determined wholly 
by lot or chance. Persons securing by their push lucky or winning 
numbers or names receive articles of merchandise without additional 
cost, the prices of said pushes are less than the normal retail price of 
said articles of merchandise. Persons who do not secure winning 
numbers in some cases receive a small piece of candy of less value than 
the price paid for the push or in other cases receive nothing for their 
money. The articles of merchandise are thus distributed to the con- 
suming or purchasing public wholly by lot or chance. 

Others of said push card devices have no instructions or legends 
thereon but have blank spaces provided therefor. On those push 
cards the purchasers thereof place instructions or labels which have 
the same or similar import or meaning as the instructions or labels 
placed by respondents on said push card devices hereinabove described. 

Respondent sells and distributes and has sold and distributed many 
kinds of push cards but all of said devices involved the same chance 
or lottery features when used in connection with the sale or distribu- 
tion of candy or other merchandise and vary only in detail. The 
only use to be made of said push cards and devices and the only manner 
in which they are used by the purchasers thereof is in combination 
with other merchandise so as to enable said purchasers to sell or 


distribute said other merchandise by means of lottery or chance, as 
hereinabove alleged. 
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Par. 3. Many persons, firms and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, and other articles 
of merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, and within the 
various States of the United States, purchase and have purchased re- 
spondent’s said push card devices, and pack and assemble, and have 
packed and assembled, assortments comprised of various articles of 
merchandise, together with said push card devices. Retail dealers 
who have purchased said assortments, either directly or indirectly, 
have exposed the same to the purchasing public and have sold or 
distributed said articles of merchandise by means of said push cards 
in accordance with the sales plan as described in Paragraph Two 
hereof. Because of the element of chance involved in connection with 
the sale and distribution of said merchandise by means of said push 
cards and punchboards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distribut- 
ing said merchandise by means thereof. As a result thereof many 
retail dealers have been induced to deal with or trade with manufac- 
turers, wholesale dealers and jobbers who sell and distribute said 
merchandise together with said devices. 

Par. 4. The sale of marchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said push card and punchboard devices 
by respondent, as hereinabove alleged, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent, as herein- 
above alleged, are. all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 5, 1952, the initial 
decision in the instant matter of hearing examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act,. 
the Federal Trade Commission on August 8, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondent Ray 
Mertz charging him with the use of unfair acts and practices in com- 
merce in violation of the provisions of said Act. After the issuance of 
said complaint and the filing of respondent’s answer thereto, hearings 
were held at which testimony and other evidence in support of the 
allegations of said complaint were introduced before the above-named 
hearing examiner theretofore duly designated by the Commission, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. ‘Testimony was offered by respondent at a 
hearing held for that purpose but rejected by the hearing examiner: 
for immateriality and irrelevance. Proffer of such testimony appears: 
inthe record. Thereafter, the proceeding regularly came on for final 
consideration by said hearing examiner on the complaint, the answer 
thereto, testimony and other evidence, no proposed findings or con- 
clusions having been filed by any counsel; and said hearing examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to: 
the facts, conclusions drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Ray Mertz is an individual trading and. 
doing business as Ray Mertz & Company, with his office and principal 
place of business located at 525 South Dearborn Street, in the city of 
Chicago, Illinois. Respondent is now, and for more than two years. 
last past has been, engaged in the manufacture of devices commonly 
known as push cards, and in the sale and distribution in commerce: 
between and among the various States of the United States of said 
devices to manufacturers of and dealers in various articles of 
merchandise. 

Respondent causes and has caused said device, when sold, to be trans- 
ported from his aforesaid place of business in Chicago, Illinois, to. 
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purchasers thereof at their respective points of location in various 
States of the United States other than the State of Illinois. There is 
now and for more than two years last past has been a course of trade 
in such push card devices by said respondent in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of his said business, as described 
in Paragraph One hereof, respondent sells and distributes, and has 
sold and distributed, to said manufacturers and dealers, push cards 
so prepared and arranged as to involve games of chance, gift enter- 
prises, or lottery schemes when used in making sales of or distributing 
merchandise to the consuming public. One of said push cards has 50 
small partially perforated discs on the face of which is printed the 
word “Push.” Concealed within each dise is a number which is dis- 
closed when a disc is pushed or separated from the card, the card 
bears a legend as follows: 


CANDY BAR SPECIAL!! 
May Cost Only 1¢—Not Over 5¢ 
Hach Sale Receives A 
High Grade Full Value Candy Bar 
Pay What You Push 
1¢—2¢—3¢—4¢—5¢ 

Many other of said push cards have printed on the face thereof 
other Jabels or instructions that express the manner in which said 
devices are to be used or may be used in the sale or distribution of 
candy or various other specified articles of merchandise. Each pur- 
chaser pays an indicated price which may be determined either by the 
printed legend on the card or by the number appearing under the disc 
which he pushes. In the use of the card referred to above, the pur- 
chaser of each push receives a candy bar. Whether he pays 1¢, 2¢, 3¢, 
4¢ or 5¢ for said bar is determined wholly by chance. 

Other push cards sold and distributed by respondent bear various 
other legends and are used for the distribution of various articles of 
merchandise, the winners being determined by a number or name con- 
cealed in a master list. Typical of such push cards is one consisting of 
12 concealed discs each of which bears a feminine name and a list for 
writing the name of the person who selects each name. This card 
contains a concealed master disc or master seal which is pushed after 
all the other discs have been sold and the winner is determined by the 
name appearing under said master seal. Prices of the purchase of 
each push on this type of card are determined by the number which 
appears under each seal so that the winner as well as the price to be 
paid by each purchaser of a push from the card is determined wholly 
by lot or chance. Persons securing by their push lucky or winning 
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numbers or names receive articles of merchandise without additional 
cost, the prices of said pushes are less than the normal retail price of 
said articles of merchandise. Persons who do not secure winning 
numbers in some cases receive a small piece of candy of less value than 
the price paid for the push or in other cases receive nothing for their 
money. The articles of merchandise are thus distributed to the con- 
suming or purchasing public wholly by lot or chance. 

Others of said push card devices have no instructions or legends — 
thereon but have blank spaces provided therefor. On those push 
cards the purchasers thereof place instructions or labels which have 
the same or similar import or meaning as the instructions or labels 
placed by respondents on said push card devices hereinabove 
described. 

Respondent sells and distributes and has sold and distributed many 
kinds of push cards but all of said devices involved the same chance 
or lottery features when used in connection with the sale or distribu- 
tion of candy or other merchandise and vary only in detail. The only 
use to be made of said push cards and devices and the only manner 
in which they are used by the purchasers thereof is in combination 
with other merchandise so as to enable said purchasers to sell or dis- 
tribute said other merchandise by means of lottery or chance, as here- 
inabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia, and 
within the various States of the United States, purchase and have — 
purchased respondent’s said push card devices, and pack and assemble, 
and have packed and assembled, assortments comprised of various 
articles of merchandise, together with said push card devices. Retail 
dealers who have purchased said assortments, either directly or in- 
directly, have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards in accordance with the sales plan as described in Paragraph 
Two hereof. Because of the element of chance involved in connec- 
tion with the sale and distribution of said merchandise by means of 
said push cards and punchboards, many members of the purchasing ~ 
public have been induced to trade or deal with retail dealers selling 
or distributing said merchandise by means thereof. As a result 
thereof many retail dealers have been induced to deal with or trade 
with manufacturers, wholesale dealers and jobbers who sell and 
distribute said merchandise together with said devices. 
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Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price 
thereof and teaches and encourages gambling among members of 
the public, all to the injury of the public. The use of said sales plan 
or methods in the sale of merchandise and the sale of merchandise 
by and through the use thereof, and by the aid of said sales plan or 
method, is a practice which is contrary to an established public policy 
of the Government of the United States and in violation of criminal 
laws, and constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push card and punchboard devices 
by respondent, as hereinabove alleged, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


CONCLUSIONS 


1. The only testimony offered by respondent in his defense was to 
the effect that competition in either the wholesale or retail sale of 
merchandise was not affected by the sale of punchboards in commerce, 
that the use of punchboards in the sale of merchandise does not divert 
trade and that, consequently, their use does not constitute an unfair 
method of competition. However, the complaint in this proceeding 
does not charge respondent with the use of unfair methods of com- 
petition but is confined to a charge of the use by him of unfair acts 
or practices in commerce. Consequently, the evidence proffered by 
respondent is immaterial and irrelevant to the issues in this 
proceeding. 

2. The aforesaid acts and practices of respondent, as hereinabove 
described and found, are all to the prejudice and injury of the public 
and constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Ray Mertz, an individual trading 
as Ray Mertz & Company, or under any other name or trade name, 
directly or through any corporate or other device, do forthwith cease 
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and desist from selling or distributing in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, punchboards, push 
cards or any other lottery devices which are to be used or may be used 
in the sale or distribution of merchandise to the public by means of a 
game of chance, gift enterprise or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by said 
declaratory decision and order of May 5, 1952]. 

Commissioner Mason concurring in the findings as to the facts and 
conclusions but not concurring in the form of order to cease and desist. 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Company.? 


1See 46 F. T. C. 606. 
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BOOK-OF-THE-MONTH CLUB, INC. ET AL. 


COMPLAINT, FINDINGS, ORDER, AND MAJORITY AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5572. . Complaint, June 30, 1948—Decision, May 8, 1952 


In the enactment of Section 5 of the Federal Trade Commission Act, Congress 
declared ‘unfair methods of competition” and “unfair or deceptive acts or 
practices” in commerce to be unlawful, and it has been well settled by the 
Commission and the courts that included within the statute containing such 
standards of conduct is the principle that a false statement or representation 
of a material fact in the sale and distribution of merchandise in interstate 
commerce, which has the tendency and capacity to deceive and injure com- 
petition or customers, is an unlawful method, act or practice calling for 
corrective action by the Commission in the public interest. 


The problem involved in the use of the word “free” or similar words in the sale 
and distribution of merchandise should be approached by applying to the 
representation made, the same yard stick that should be applied to all 
advertising, viz.: “‘It it true or false?” 


A statement in an advertisement which is totally false cannot be qualified or 
modified, nor may a Seller make one representation in one part of his adver- 
tisement and withdraw it in another part since there is no obligation on the 
part of the customer to protect himself against such a practice by pursuing 
an advertisement to the bitter end. And the fact that the careful observer 
would not be misled is not, of course, material, for the statute is intended to 
protect the unthinking and credulous members of the public as well as the 
more sophisticated and intelligent. 


The word “free” as used in the sale and distribution of books in the instant case 
has the definite and absolute meaning of a gift or a gratuity given without 
charge, cost or condition ; is unambiguous and without a secondary meaning ; 
and since it makes a single representation and is untrue, cannot be qualified 
but can only be contradicted. 


The astute advertiser well knows that once the average mind has received the 
impression conveyed by the word “free”, it can never be completely eradi- 
eated by any other words of explanation or contradiction, and when a pro- 
spective customer is offered something “free”, it is not unreasonable to assume 
that the conscious or subconscious appeal involved in the offer will influence 
his judgment so that the value of the so-called “free” article will divert 
the customer from the major inquiry into the quality of the article or of 
competing articles, at the risk of his dissatisfaction, in order to obtain the 
so-called “free” article. 


As respects the drawing power of the word “free” and the drawing power of the 
lottery or chance, there is not the slightest difference in the psychological 
appeal of the two methods. 
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It is “THE FIRST IMPRESSION” that is of vital concern to the advertiser, and 
the advertiser who desires to use the word “free” or words of similar import 
in the sale and distribution of merchandise—even though ready and willing 
to explain immediately in conjunction therewith, that to obtain the so-called 
“free” article, some other merchandise must be purchased, action performed, 
or service rendered—knows the meaning conveyed to the prospective pur- 
chaser, knows that if once the impression is made in his mind that such goods 
are free, repeated subsequent contradiction will not completely eliminate 
that impression; and is motivated by his desire for the benefit of the tre- 
mendous drawing power imparted by such words. 


The opportunity to sell is important, and the word “free” in advertisements at- 
tracts the eye and the mind and causes the reader to read advertisements 
which otherwise he would not, so that, even though the true facts are also 
disclosed, the seller has achieved the opportunity to sell by the use of a false 
and misleading representation; and such false advertising, which will induce 
the purchase of goods that otherwise would not be purchased, is unfair to 
the seller’s competitors as well as to customers, and under the statute may 
constitute an unfair method of competition as well as an unfair and decep- 
tive act and practice in commerce. 


The Commission’s administrative interpretation in regard to the use of the word 
“free” to describe merchandise, issued on January 14, 1948, 44 Ff. T. C. 
1427, is not a “rule” within the meaning of the Administrative Procedure 
Act, was based upon the experience which the Commission had had in 
dealing with the problem as it affected the public interest, does not have 
the force of law, and was intended only to serve as a general guide for 
the business community and to outline the circumstances under which the 
use of the word “free” and words of similar import are likely to mislead. 


The effects of certain trade practices on competition or on the consumer may 
change with changing conditions, and the concept and application of such a 
statute as Section 5 of the Federal Trade Commission Act, which, expressed 
in general terms, provides that unfair methods of competition and unfair 
or deceptive acts or practices in commerce are unlawful, should not remain 
static. An agency charged with the duty of preventing such unfair prac- 
tices must be alive to the facts of trade, and aware of the unfair effects on 
competition or on the consumer of unfair competitive practices. 


The Commission, in a litigated case, must examine the factual record, and in 
the light of the whole record, if it is found that there has been a violation 
of law, prescribe a remedy, which is based on and justified by the record 


and is sufficient to prohibit the recurrence of the illegal act or practice 
found to exist. 


The Commission, as an administrative agency charged with the protection of 
the public interest, is certainly not precluded from taking appropriate action 
to that end because of mistaken action or lack of action on its part in the 
past, and principles of equitable estoppel may not be applied to deprive 
the public of the protection of a statute because of such action or lack of 
action on the part of public officials. 


Where a corporation engaged in the interstate sale and distribution of books; 
in advertisements in publications of large circulation through the United 
States and in circulars and other advertising material— 


SA 
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Made such statements as “A FREE Copy ... To New Members of the Book- 
of-the-Month Club”, followed by the names of a number of current books, 
and “Please enroll me as a member. I am to receive, free, INSIDE U. S. A. 
with the purchase of my first book indicated below, .. .”; 


When in fact, the books thus designated as “free” were not gifts or gratuities 
or without cost to the recipient, but, on the contrary, the prospective mem- 
ber, before he was entitled to receive such ‘books, was required to join the 
Book-of-the-Month Club and assume the obligation to purchase at least 
four books from it over a period of a year, and, in the event of his failure 
so to purchase, was called upon to make payment for the so-called “free” 
book: 

With tendency and capacity to deceive, and with result of deceiving, members 
of the purchasing public into the mistaken belief that books offered by it 
as “free to new members” were in fact given without charge or obligation: 


Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Respondent’s contention in the instant proceeding that, although the books might 
not be free, the advertisements concerned contained statements which clearly 
disclosed what the customer was required to do in order to receive the so- 
called “free” books, and that such statements neutralized any probability 
or possibility of deception, was not well taken, since the word “free’’, as used 
by respondent, made a Single representation which was untrue and could 
not be. qualified, and, in said respect differed from various cases cited in 
which selection of qualifying words, effective to eliminate deception, was 
feasible because the names involved made separate and distinct representa- 
tions in respect of the origin and characteristics of single products, some of 
which were true and some of which were untrue. 


Other contentions of respondents, as special defenses, to the effect that the 
administrative interpretation above referred to was adopted and promul- 
gated without notice to the public, etc., in violation of the Administrative 
Procedure Act, was invalid in that it was sought to be given retroactive 
instead of a prospective application, and was arbitrary, capricious and 
unlawful, were without merit since the complaint was not based upon 
alleged violations of any rule, but upon violations of the Federal Trade 
Commission Act, and because the interpretation was not a “rule” within 
the meaning of said Act, and in no wise violated any of its provisions. 


As respects respondent’s further special defense, namely, its allegation that 
the Commission’s previous utterances as to the meaning of the word “free”, 
and previous rulings favorable to respondents, constituted grounds for the 
dismissal of the complaint: while the Commission on a previous occasion 
considered the question of the adverse effects of the use of the word “free” 
to describe commodities which were not in fact free, and was then of the 
opinion that the public interest could be protected by a limited form of 
relief or remedy, the Commission, with the question again before it in the 
instant case, and following its examination of the factual record, was of 
the opinion that respondent had used the word “free” in violation of 
Section 5, and that the order which had been entered in the matter was 
appropriate and necessary in the circumstances, 
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The prior opinion of the Commission in the matter of Samuel Stores, Inc. 
Docket 3210, 27 F. T. C. 882, is overruled, to the extent that it is in conflict 
with the views expressed in the Commisssion’s opinion. 


As regards the allegation of the complaint that respondent’s use of the term 
“book dividends” was false, misleading and deceptive the Commission was 
of the opinion, and found, that said charge was not sustained by the 
evidence. 


Before Ur. Abner E. Lipscomb, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Wolfson, Caton & Moguel, of New York City, for respondents. 


ComPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Book-of-the-Month 
Club, Inc., a corporation; Harry Scherman and Meredith Wood, 
individually and as officers of Book-of-the-Month Club, Inc., a corpo- 
ration hereinafter referred to as respondents, have violated provisions 
of said Act and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrarn 1. The respondent, Book-of-the-Month Club., Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York with its office and principal place of business 
located at 385 Madison Avenue, New York. 

The respondents, Harry Scherman and Meredith Wood, are indi- 
viduals and are officers of corporate respondent Book-of-the-Month 
Club, Inc. 

Par. 2. Respondents are now and for more than two years last 
past have been engaged in the sale and distribution of books. 

In the course and conduct of their business, respondents cause, and 
have caused their said products when sold, to be transported from their 
place of business in the State of New York to purchasers located in 
various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein, 
have maintained a course of trade in their said books in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. Respondents, in the course and conduct of their said busi- 
ness, and for the purpose of inducing the purchase of their products 
have made representations and statements concerning their products, 
said statements and representations having been disseminated by 
respondents between and among the various States of the United 
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States and in the District of Columbia among prospective purchasers 
by use of the United States mails, by advertisements in newspapers, 
trade journals and by means of advertising folders, pamphlets, circu- 
lars and other advertising media all of general circulation. Among 
and typical of such statements and representations, but not all 
inelusive, are the following: 


THIS CARD GOOD FOR Free COPIES OF Andersen’s & Grimm’s Fairy Tales— 
If YOU SUBSCRIBE TO THE CLUB WITHIN THE NEXT 30 DAYS. 

Please enroll me as a member. It is understood that I am to receive free 
copies of ANDERSEN’S and GRIMM’S FAIRY TALES; that I am also to receive, 
free, your monthly magazine which reports about current books; and that for 
every two selections I purchase from the Club, I am to receive free, the current 
book-dividend then being distributed. I agree to purchase at least four books- 
of-the-month from the Club each full year I am a member; and I may cancel my 
subscription any time after purchasing four such books from the Club. 

If you do not wish Andersen’s and Grimm’s Fairy Tales as your free enrollment 
books write in title below of book-dividend you prefer. (See large circular for 
list of book-dividends.) 


I TSS) Lae eS ee ep ot aes ere Oe ee Se, SOO Ay SN ee Bee oe SO 2) 2 


Postal District 
Glia vetoes 5 tea a Poe eens Pak oe Se INOMAGT4 An ¥)) hee ee Strtew2 sob Of Freee 
IMPORTANT: Please indicate—by writing the name of the selection below— 
whether you wish to begin the subscription with any of the books mentioned in 
the accompanying circular. 


Dear Reader: 

Time and again we have found that bookish persons who are extremely busy— 
as you may be—allow their subscriptions to lapse for some special temporary 
reason; then, later they decide to rejoin the Club, but just never get ‘round to 
doing so. Because we feel this may be so in your case, we have decided to make 
this offer to you. 

If you will rejoin the Club within the next 30 days, we shall give you FREE 
COPIES of two books that belong in every library—beautifully illustrated with 
full color—ANDERSEN’S FAIRY TALES and GRIMM’S FAIRY TALKS. 
These two books are handsomely boxed and their retail price is $5.00. 

You will remember that, as a member of the Club, you will receive in addition, 
a book-dividend of similar beauty and value to those shown in the enclosed circu- 
lar with every second book-of-the-month you purchase. 

FOR YOUR LIBRARY Free copies TO NEW MEMBERS 

Andersen’s Fairy Tales and Grimm’s Fairy Tales 


In Two Separate Volumes (Boxed) 
with beautiful color illustrations and 
numerous pen drawings 


Retail Price $5.00 
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Right now you may begin your subscription to the club with any one of these 
national best sellers 
“The Hucksters’’, 
“Animal Farm”, 
“The Hgg and I”, 
“Peace of Mind”, 
“Britannia Mews”, 


and receive free any one of the books offered on page 1 or any one of these other 
book-dividends and thereafter with every two selections you buy, you will 
receive another book-dividend free. 

Free copy to new members—your choice of any one of these book-dividends 


“Alice in Wonderland”, 

“The Hucksters”, 

“The Egg and IL’, 

“A Treasury of Grand Opera.” 


K'ree copy to new members of the Book-of-the-Month Club John Gunther’s 
absorbing new book about America “Inside U. S. A.” Retail Price $5.00. 

This card good for free copy of any one of the books offered in this circular 
if you subscribe to the club within the next 30 days. 


Par. 4. The use by the respondents of the word “free” and the term 
“book dividends” is false, misleading and deceptive. In truth and in 
fact, the books designated as “free” or as “book dividends” are not 
gifts or gratuities or without cost to the recipient but on the con- 
trary the prospective purchaser or purchaser, before he is entitled to 
receive such books, must join respondents’ club thereby becoming 
obligated to purchase at least four books from respondents over the 
period of a year, the fulfillment of which obligation inures directly 
to the benefit of, and profit to, the respondents. 

Par. 5. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frypines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on June 30, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Book-of-the-Month Club, Inc., Harry Scherman, and Meredith 
Wood, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by 
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it, and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding came on 
for final consideration by the Commission upon the complaint, answer 
thereto, testimony and other evidence, recommended decision of the 
trial examiner with exceptions thereto, and briefs and oral argument 
of counsel; and the Commission, having duly considered the matter 
and having entered its order disposing of the exceptions to the recom- 
mended decision of the trial examiner, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent Book-of-the-Month Club, Inc., is a 
corporation organized and existing under the laws of the State of 
New York, with its office and principal place of business at 385 Madi- 
son Avenue, New York, New York. 

Respondents Harry Scherman and Meredith Wood are individuals. 
Respondent Harry Scherman is and has been since 1931 president, 
and is and has been since 1926 a director, of respondent corporation. 
Respondent Meredith Wood is, and has been since 1931, executive vice- 
president, treasurer, and a director of respondent corporation. The 
participation of said individual respondents in the acts and practices 
hereinafter found has been only as oflicers of the corporation. The 
Commission is of the opinion that such participation in the absence 
of further showing as to their authority and control over and respon- 
sibility for said acts and practices does not constitute sufficient grounds 
for including them in this proceeding as individual respondents and 
the complaint as to them should be dismissed. As hereinafter used, 
the term “respondent” refers only to respondent Book-of-the-Month 
Club, Inc. 

Par. 2. The respondent Book-of-the-Month Club, Inc., is now, and 
for more than two years last past has been, engaged in the sale and 
distribution of books. In the course and conduct of its business 
respondent causes, and has caused, its books, when sold, to be trans- 
ported from its place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and for 
more than two years has maintained, a course of trade in its said 
books in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its books, respondent has made statements 
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and representations concerning its books and the terms upon which 
such books may be obtained, by means of advertisements in publica- 
tions of large circulation throughout the United States and in the 
District of Columbia, and by means of circulars and other advertising 
material disseminated throughout the United States and in the Dis- 
trict of Columbia. Typical of such statements and representations 


are the following: 


AFREE Copy . . . To New Members of the Book-of-the- 
Month Club 
John Gunther’s 
absorbing new book about Americans 
INSIDE 
U.S. A. 
Retail Price $5.00 


Sumner Welles—‘The wisest and most penetrating analysis of this country of 
ours that has ever been written.” 

Sinclair Lewis—‘‘The richest treasure-house of facts about America that has 
ever been published, and probably the most spirited and interesting.” 

¥. H. LaGuardia—‘‘The United States as it really is . . . It will be read as long 
as people read.” 

Henry Kaiser—‘“‘An inspiration and a challenge to every American.” 

William L. Shirer—“‘A magnificant book about our wondrous and fantastie land. 
Nothing like it has ever been published.” 

Clifton Fadiman—“TIf any single book can tell what it means to be an American 
citizen, this is it.” 

Orville Prescott, N. Y. Times—“‘A tremendously impressive book ... No other 
man alive could have written so comprehensively and yet so spiritedly.” 

Lewis Gannett, N. Y. Herald Tribune—Not since Bryce has any writer even at- 
tempted so inclusive a survey of the American commonwealth.” 

Harry Hansen, N. Y. World-Telegram—“The most sparkling, the most entertain- 
ing and the most personal letter to the folks back home.” 


Begin your subscription with ANY ONE of these 


good books 
Gus Thomas B. Peace 
The Great Costain’s of Mind 
by Thomas W. Latest Book by Joshua Loth 
Duncan The ; Liebman 
Price to Moneyman $2.50 
Members only a Rich 
$3.25 Historical Romance 
$3.00 
Back A Study Red 
Home of History Plush 
by Bill by Arnold J. by Guy 
Mauldin Toynbee McCrone 
$3.50 $5.00 Price to 


members only 
$3.25 
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A 1011B 
BOOK-OF-THE-MONTH CLUB, INC., 
385 Madison Avenue, New York 17, N. Y. 


Please enroll me as a member. I am to receive, free, INSIDE U. S. A. with 
the purchase of my first book indicated below, and thereafter for every two 
books-of-the-month I purchase from the Club, I am to receive, free, the current 
book-dividend then being distributed. I agree to purchase at least four books-of- 
the-month—or special members’ editions—from the Club each full year I ama 
member, and I may cancel my subscription any time after purchasing four such 
books from the Club. 


As my first selection please send me: 


{] Gus the Great (1 Back Home 
by Thomas W. Duncan ($3.25) by Bill Mauldin ($3.50) 
(J The Moneyman () A Study of History 
by Thomas B. Costain ($3.00) by Arnold J. Toynbee ($5.00) 
C) Peace of Mind (1) Red Plush 
by Joshua L. Liebman ($2.50) by Guy McCrone ($3.25) 
INES SAYS S ae ee ee aS, See ee eng Se eee 2 el ee ene Sve. ae Seen Be ie 
(Please Print Plainly) 
ECCS an es en Re eee ep eee 
Clive. = == eee eee Postal Zone No. (if any) -----~- States 2a woes 


Book prices are slightly higher in Canada, but the Club ships to Canadian 
members, without any extra charge for duty, through Book-of-the-Month Club 
(Canada), Ltd. 

You buy many books-of-the-month ANYWAY—why not get those you want 
from the Club, often PAY LESS, and share in the Club’s book-dividends. 

You do not pay any fixed yearly sum as a member of the Book-of-the-Month 
Club. You simply pay for the particular books you decide to tale, and you have 
avery wide choice among the important books published each year. 

Not only do the Club’s five judges, every month, choose an outstanding book 
(sometimes a double selection) as the book-of-the-month ; in addition, the Club 
makes available “special members’ editions” of many widely discussed books— 
making a total of fifty to sizty books each year from which you may choose. 

If you buy as few as four of these books in any twelve-month period, you get 
the full privileges of Club membership, and since there are sure to be, among 
so many good books, at least four that you would buy anyway, the saving to you 
is extraordinary. 

You pay the regular retail price—frequently less—for the book-of-the-month, 
whenever you decide to take it. (A small charge is added to cover postage and 
other mailing expenses.) Then, with every two books you buy (from among 
the books-of-the-month and ‘‘special members’ editions” made available) you re- 
ceive—free—one of the Club’s book-dividends. 

These are beautiful library volumes, sometimes highly popular best-sellers. 
Last year the retail value of the free books Club members received was in excess 
of $16,000,000—books given to members, not sold! This year it willbe more. Why 
not share in this distribution, particularly since you need never take any book 
you do not want, and actually pay less for many books? 

Also, as a member, you are kept fully informed about all the important new 
books, and insure yourself against missing the ones you are particularly anxious 
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to read.- These, briefly, are the sensible reasons why hundreds of thousands of 
book-reading families now belong to the Book-of-the-Month Club. 

Par. 4. The use of the word “free” to describe the “enrollment” book 
has tremendous advertising value in inducing people to sign and send 
in the membership coupon. | 

Par. 5. The use by the respondent of the word “free” is false, 
misleading, and deceptive. In truth and in fact, the books desig- 
nated as “free” are not gifts or gratuities or without cost to the 
recipient but, on the contrary, the prospective member, before he is 
entitled to receive such books, must join the Book-of-the-Month Club 
and assume the obligation to purchase at least four books from re- 
spondent over the period of a year, the fulfillment of which obligation 
inures directly to the profit of the respondent. Additional evidence 
of the fact that such books are not free is the fact that if a member 
does not purchase at least four books from the respondent within a 
year of his application for membership in the Book-of-the-Month 
Club, payment for the book theretofore designated as “free” is there- 
after demanded by the respondent. 

Par. 6. Respondent’s advertisements have the tendency and capac- 
ity to deceive, and actually have deceived, members of the purchasing 
public into the erroneous and mistaken belief that books offered by 
respondents as “free to new members” are in fact given without 
charge or obligation to new members of Book-of-the-Month Club. 

Par. 7. The complaint herein also charges that the respondents’ 
use of the term “book-dividends” is false, misleading, and deceptive. 
The Commission is of the opinion, and so finds, that this charge is 
not sustained by the evidence. 


CONCLUSION 


The acts and practices of the respondent Book-of-the-Month Club, 
Inc., as herein found, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner with exceptions thereto, and briefs and 
oral argument of counsel; and the Commission having made its find- 
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ings as to the facts and conclusion that the respondent. Book-of-the- 
Month Club, Inc., has violated the provisions of the Federal Trade 
Commission Act : 

It is ordered, That the respondent Book-of-the-Month Club, Inc., 
its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of books in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from : 


Using the word “free,” or any other word or words of similar im- 
port or meaning, in advertising to designate or describe any book, or 
other merchandise, which is not in truth and in fact a gift or gratuity 
or is not given to the recipient thereof without requiring the purchase 
of other merchandise or requiring the performance of some service 
inuring, directly or indirectly, to the benefit of the respondent. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Harry Scherman and Meredith Wood as 
individuals, but not in their capacity as officers of respondent Book- 
of-the-Month Club, Inc. 

It is further ordered, That respondent Book-of-the-Month Club, 
Inc., shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which it has complied with this order. 
~ Commissioner Mason dissenting. 


OPINION 
Mead, Chairman: 

The Commission’s complaint in this matter charges that the re- 
spondents’ use of the word “free” and the term “book-dividends” is 
false, misleading, and deceptive and constitutes unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. The respondents, in their answer 
to the complaint, denied that their use of the word “free” and the term 
“book-dividends” is false, misleading, and deceptive, and in addition 
alleged a number of special defenses to the complaint. Hearings were 
held before a trial examiner of the Commission, during which con- 
siderable testimony and other evidence in support of and in opposition — 
to the allegations of the complaint were introduced, and the trial 
examiner made his recommended decision, in which he recommended 
the issuance of an order to cease and desist against the respondent 
Book-of-the-Month Club, Inc. The respondents filed numerous ex- 
ceptions to the trial examiner’s recommended decision, and the Com- 
mission has had the benefit of briefs and oral argument of counsel 
with respect to all the issues involved. 
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The trial examiner’s recommended findings as to the facts and order 
to cease and desist are, in the opinion of the Commission, supported 
by and in accordance with reliable, probative, and substantial evidence 
in the record, and the Commission’s findings as to the facts and order 
to cease and desist are substantially the same as those recommended 
by the trial examiner. The charge in the complaint with respect to 
respondents’ use of the term “book-dividends” is not sustained. Also, 
it appears that the individual respondents Harry Scherman and 
Meredith Wood participated in the unlawful acts and practices only 
in their capacity as officers of the Book-of-the-Month Club, Inc. Such 
participation, in the absence of further showing as to their authority 
and control over and responsibility for the unlawful acts and prac- 
tices, does not warrant the issuance of an order to cease and desist 
against them as individuals. 

Substantially all of the material facts affecting the issues in this 
proceeding were either stipulated between counsel or proven by un- 
controverted evidence. The material facts may be summarized as 
follows: 

The respondent Book-of-the-Month Club, Inc. (hereinafter referred 
to as the Club) is engaged in the business of selling books by mail 
order to its subscribers, who are commonly known as members of the 
Book-of-the-Month Club. It has no salesmen and its business is 
solicited by circularizing, advertising, and similar promotional 
material. In soliciting new members the Club in its advertisements 
and circulars offers to new subscribers a “free” copy of any one of a 
number of designated books, provided the new subscriber or member 
agrees to purchase at least four books from the Club each year he is a 
member, with the right to cancel the subscription after purchasing 
four books from the Club. In other words, the socalled “free” or 
enrollment book is delivered to a new subscriber only after the sub- 
scriber agrees to purchase at least four of the books within a period 
of a year. The word “free” is featured in the circularizing, adver- 
tising, and similar promotional material used by the Club, as for 
example: 

A FREE Copy ... To New Members of the 
Book-of-the-Month Club 
John Gunther’s 
absorbing new book about Americans 
INSIDE 
U.S. A. 
Retail Price $5.00 


The advertisement in which the above-quoted statement was fea- 
tured, as well as other advertising and promotional material dis- 
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seminated by the Club, contains additional information for prospective 
subscribers, including the fact that in order to get the “free” copy the 
subscriber must agree to purchase at least four other books from the 
Club during each year and that the subscriber may resign or cancel 
his subscription after four such books have been purchased. ‘These 
facts alone are sufficient to sustain the charge in the complaint that 
the books represented as being “free” are not in fact gifts or gratuities 
given to the recipient without cost or other obligation. However, 
additional evidence that the books represented as being “free” are 
not in fact free is the fact that if a new subscriber fails to fulfill his 
obligation to purchase at least four books from the Club within a 
year, the Club demands payment from the subscriber for the so-called 
“free” book. 

The enrollment books are either free or they are not free. They 
cannot be both. The advertisements feature a representation that 
the books are free. Elsewhere in the advertisements is the statement 
which indicates that such books are not free. At best, these statements 
are contradictory. One of the statements must therefore be contrary 
to fact. This is obviously the statement that the books are free. 

The word “free” is one of those dynamic terms in our language 
which alerts us and calls to action certain emotions within us. It has 
both political and monetary connotations. Cynics may say that all 
of us should know that we cannot get something for nothing, yet the 
hope of getting something free has the habit of springing eternal in 
the human breast. Alas, however, on closer inspection there generally 
are found a few “provided, howevers” or other conditional strings to 
the so-called “free” offer. Such is the case here. The customers who 
did not buy the other books were obliged to pay for the “free” book. 

In the enactment of Section 5 of the Federal Trade Commission Act 
(52 Stat. 111; 15 U.S. C. Sec. 45), Congress declared “unfair methods 
of competition” and “unfair or deceptive acts or practices” in com- 
merce to be unlawful. In so doing, Congress purposely failed to define 
such terms and left it to the Commission, subject to judicial review, 
to determine by the process of inclusion and exclusion what methods, 
acts or practices are encompassed therein. Detailing of specific 
methods, acts and practices was not attempted in an effort to preserve 
flexibility of the law and to make possible its application to any 
method, act or practice which might be devised in the future and 
found to be unfair. It has been well settled by the Commission and 
the courts that included within the statute containing these standards 
of conduct is the principle that a false statement or representation of 
a material fact in the sale and distribution of merchandise in interstate 
commerce which has the tendency and capacity to deceive and injure 
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competition or customers is an unlawful method, act or practice 
calling for corrective action by the Commission in the public interest. 
The Commission was authorized and directed by Congress to prohibit 
such methods, acts or practices and the courts have repeatedly sus- 
tained the Commission in so doing without the necessity of having to 
establish either deception or injury. 

The problem involved in the use of the word “free” or similar words 
in the sale and distribution of merchandise should be approached by 
applying to the representation made the same yardstick that should 
be applied to all advertising, viz.: “Is it true or false”? 

In the present case the word “free” as used by the respondent in the 
sale and distribution of its books has the definite and absolute meaning 
of a gift or a gratuity given without charge, cost or condition. So 
used the word is unambiguous and does not have a secondary meaning. 
Its meaning cannot be altered or qualified by other words. It can 
only be contradicted and the total representation made through use 
of the word “free” is false. 

Respondent contends that although the books may not be free the 
advertisements contain statements clearly disclosing those things 
which the customer must do in order to receive the so-called “free” 
books and that these statements neutralize any probability or possi- 
bility of deception. We are unable to agree. 

The contention might have some merit if the other statements in 
the advertisements only qualified the word “free.” For illustration, 
in Federal Trade Commission v. Royal Milling Co., 288 U.S. 212 
(1933), the word “milling” imported the grinding of wheat into flour 
when in truth the Royal Milling Company only mixed and blended 
flour purchased from others engaged in grinding. The continued use 
of the trade name if used together with such qualifying words as 
“not grinders of wheat” was permitted. In WV. Fluegelman & Co. Vv. 
Federal Trade Commission, 37 F. (2d) 59 (C. A. 2, 1930), the use of 
the words “Satinmaid” and “Satinized,” which signified a fabric with 
a satin weave and a silk content, whereas the product in question was 
of a satin weave but of a cotton content, was permitted provided there 
was also used the phrase “a cotton fabric,” “a cotton satin,” “not silk,” 
or equivalent modifying terms. In Federal Trade Commission v. 
Good-Grape Company, 45 F. (2d) 70 (C. A. 6, 1930), it was held that 
the hame “Good-Grape” and the slogan “Fruit of the Vine” might be 
used if qualified by words making it appear that the product was an 
imitation, artificially colored and flavored. In Federal Trade Uom- 
massion Vv. Cassoff, 38 ¥. (2d) 790 (C. A. 2, 1930), the word “shellac” 
in the trade names “white shellac” and “orange shellac” deceptively 
imported a product composed solely of genuine shellac gum dissolved 


BOOK-OF-THE-MONTH CLUB, INC., ET AL. 1311 
1297 Opinion 


in alcohol. The use of the word “shellac” was permitted if there was 
also used in connection therewith the phrase “shellac substitute” or 
“imitation shellac,” accompanied by a statement that the product 
was not 100% shellac. 

It will be noted that in these cases the selection of qualifying words, 
effective to eliminate deception, was feasible because the names in- 
volved made separate and distinct representations in respect of the 
origin and characteristics of single products, some of which repre- 
sentations were true and some of which were untrue. Thus, in Royal 
Milling Co. case the representation of the word “milling” as to mixing 
and blending of the flour was true but the representation as to the 
origin of the flour, i. e., as to by whom it was ground, was untrue. In 
the Fluegelman case the representation of the words “Satinmaid” and 
“Satinized” that the fabric had a satin weave was true but the repre- 
sentation that it had a silk content was not. In the Good-Grape case 
the representation of the phrases “Good-Grape” and “Fruit of the 
Vine” that the product was like grape juice in color and flavor was 
true, but the representation that it was made of natural grape juice 
was untrue. In the Cassoff case the representation of the phrase 
“white shellac” and “orange shellac” that the product was composed 
solely of genuine shellac gum dissolved in alcohol was untrue, but 
the representation that it was like shellac, or that it could be used for 
the purpose of shellac, was true. 

In these cases, for the reasons stated, qualifying words could be 
chosen which would eliminate the deceptive representation and leave 
standing the truthful one alone. In the present case, however, the 
other statements in the advertisements do much more violence to the 
word “free” than merely qualifying it. The word “free” as used by 
the respondent makes a single representation and, being untrue, can- 
not be qualified ; it can only be contradicted. A statement in an adver- 
tisement which is totally false cannot be qualified or modified. Fed- 
eral Trade Commission v. Army & Navy Trading Co., 88 F. (2d) 776 
(C. A. D. C., 1987) ; Heusner & Son v. Federal Trade Commission, 
106 F. (2d) 596 (C. A. 38, 1939) ; Progress Tailoring Co. v. Federal 
Trade Commission, 153 F. (2d) 108 (C. A. 7, 1946). A seller may 
not make one representation in one part of his advertisement and 
withdraw it in another part since there is no obligation on the part 
of the customer to protect himself against such a practice by pursuing 
an advertisement to the bitter end. A. P. W. Paper Company v. 
Federal Trade Commission, 149 F. (2d) 424 (C. A. 2, 1945) ; General 
Motors Corporation, et al. v. Federal Trade Commission, 114 ¥. (2d) 
33 (C. A. 2, 1940); Charles of the Rite Distributors Corporation v. 
Federal Trade Commission, 143 F. (2d) 676 (C. A. 2, 1944). The 
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fact that the careful observer would not be misled is not, of course, 
material, for the statute is intended to protect the unthinking and 
credulous members of the public as well as the more sophisticated 
and intelligent members. Federal Trade Commission v. Standard 
Education Society, 302 U. S. 112 (1937). The law was not “made for 
' the protection of experts but for the public—that vast multitude which 
includes the ignorant, the unthinking and the credulous.” Florence 
Mfg. Co.v. J. 0. Dowd & Co., 178 F. (2d) 73, (C. A. 2) ; and the “fact 
that a false statement may be obviously false to those who are trained 
and experienced does not change its character, nor take away its 
power to deceive others less experienced.” Federal Trade Commis- 
sion v. Standard Education Society, supra. . 

Involved in this proceeding is the question whether the Commission 
will insist upon truth in advertising or will approve this type of 
falsity in advertising. If it is false, it is unfair, and if it is unfair, 
it violates the Federal Trade Commission Act regardless of whether 
actual injury or deception may be involved. While all deceptive acts 
are unfair, not all unfair acts are deceptive. It is possible to commit 
unfair acts without actually injuring or deceiving anyone, but in its 
unfairness lies the tendency and capacity to mislead and deceive, and 
as long as that tendency and capacity exist, such acts are unlawful. 

The argument that respondent’s advertisements lack both the tend- 
ency and capacity to deceive loses sight of or completely ignores 
the psychological effect created by the false use of the word “free.” 
The word “free” is a lure. It is the bait. It is a powerful magnet 
that draws the best of us against our will “to get something for 
nothing.” The astute advertiser well knows that once the average 
mind has received the impression conveyed by the meaning of the 
word “free” it can never be completely eradicated by any other words 
of explanation or contradiction. The meaning of the word “free” 
remains more or less fixed, and that meaning is the actual cause of 
the purchase. Without such use of the word “free,” we are of the 
opinion that the sales of the books would have been considerably less 
and that purchasers were induced to buy books who ordinarily would 
not have purchased any, and in many instances purchased more books 
than they ordinarily would have purchased. 

All advertisements are designed to excite demand for the advertised 
article and to call attention to the particular product. But when a 
prospective customer is offered something “free,” it is not unreason- 
able to assume that the conscious or subconscious appeal involved in 
the offer will influence his judgment; the value of the so-called “free” 
article will divert the customer from the major inquiry into the quality 
of the article or of competing articles. The major inquiry is thus 
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subordinated, and the purchaser runs the risk of dissatisfaction in 
order to obtain the so-called “free” article. 

Where is the distinction between a business conducted upon lottery 
and chance and a business based upon false representations that the 
books are free? Is the drawing power of the lottery or chance any 
greater than the drawing power of the word “free”? One plays the 
jottery or takes the chance solely in the hope that he will get scmething 
free, or something more than that for which he has paid. There is not 
the slightest difference in the psychological appeal of the two methods. 
In one you may get nothing, in the other you may get more, or at 
least think you are getting more, but the hope of getting more is 
stronger than the knowledge that you may get less or may get 
nothing, and the sucker plays the lottery or takes the chance while the 
gullible person purchases merchandise in order to get something 
“free.” Asin Rast v. Van Deman & Lewis, 240 U.S. 342, 365 (1916) 
the Supreme Court appropriately stated with respect to certain ad- 
vertising practices that “they rely on something else than the article 
sold. They tempt by a promise of a value greater than that article 
and apparently not represented in its price, and it hence may be 
thought that thus by an appeal to cupidity lure to improvidence. This 
may not be called in an exact sense a ‘lottery,’ may not be called 
‘gaming’; it may, however, be considered as having the seduction and 
evil of'sach ? Freie 

An appropriate question could be asked: Why does an advertiser 
desire to use the word “free” or words of similar import in the sale and 
distribution of merchandise even though immediately in conjunction 
therewith the advertiser is ready and willing to explain that to obtain 
the so-called “free” article some other merchandise must be purchased, 
some action performed, or service rendered? The obvious answer is 
that the advertiser desires the benefit of the tremendous magnet and 
drawing power imported by such words. The advertiser knows the 
meaning conveyed to the prospective purchaser and knows that if 
once the impression is made in the mind of the purchaser that such 
goods are free, repeated contradictions thereafter will not completely 
eliminate that impression. It is THE FIRST IMPRESSION that 
is of vital concern to the advertiser. ‘The opportunity to sell is im- 
portant. The word “free” in advertisements attracts the eye and the 
mind and causes the reader to read advertisements which otherwise 
he would not. And although the true facts are also disclosed in the 
advertisement, the seller has achieved the opportunity to sell by the 
use of a false and misleading representation. Such advertisements 
will induce the purchase of goods that otherwise would not be pur- 
chased. We are of the opinion that such false advertising is unfair 
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to the seller’s competitors as well as to customers and under the statute 
may constitute an unfair method of competition as well as an unfair 
and deceptive act and practice in commerce. 

In the present case it is clearly established by substantial evidence 
that the use of the word “free” in respondent’s advertisements is a 
material representation describing the “enrollment” book; that the 
representation has tremendous advertising value in inducing prospec- 
tive purchasers to sign and send in the membership coupon; that the 
representation is false, and not only has the tendency and capacity to 
mislead and deceive, but actually has deceived prospective purchasers 
into the erroneous and mistaken belief that the “enrollment” book 
offered by respondent as “free” would in fact be given without cost 
or other obligation. We are of the opinion that the acts and practices 
of the respondent are all to the prejudice and injury of the public, that 
the public is entitled to be protected against this species of deception, 
and that its interest in such protection is specific and substantial. 

In the matter of Joseph Rosenblum, et al., trading as Modern 
Manner Clothes, D. 5263, the Commission issued its order commanding 
respondents to cease and desist from 

Using the word “free,” or any other word or words of similar import 
or meaning, to designate, describe, or refer to wearing apparel, or 
other merchandise, which is not in truth and in fact a gift or gratuity 
or is not given to the recipient thereof without requiring the perform- 
ance of some service inuring directly or indirectly to the benefit of 
the respondents. (47 F. T. C. Decisions 712, 722) 

On petition to review in the United States Court of Appeals for 
the Second Circuit, the legal validity of the foregoing order was 
“Affirmed on authority of Federal Trade Commission v. Standard 
Education Society, 302 U. S. 112; Progress Tailoring Co. v. Federal 
Trade Commission, Tth Cir., 153 F. (2d) 103; and Charles of the Ritz 
Dist. Corp. v. Federal Trade Commission, 2d Cir., 143 F. (2d) 676.” 
Joseph Rosenblum et al. trading as Modern Manner Clothes v. Fed- 
eral Trade Commission, 192 F. (2d) 392 (C. A. 2, 1951). Subse- 
quently, the Supreme Court denied a petition for writ of certiorari 
on March 24, 1952. 

There is nothing in the order in the present case to prevent the re- 
spondent Book-of-the-Month Club, Inc. from distributing free books 
or from truthfully representing the facts. (See the opinion of Com- 
missioner Ayres in the Matter of Unicorn Press, et al., D. 5488, 47 
IF. T. C. Decisions 273.) The distribution of books which are in fact 
free may not be a profitable business endeavor. That decision, how- 
ever, is for the respondent corporation. If the respondent does not 
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choose to distribute free books, there are sufficient words in the Eng- 
lish language available to respondent which will accurately, truth- 
fully and vividly describe the offer of respondent to its prospective 
purchasers. The respondent corporation is offering for sale many 
of the great works of literature. Certainly the advertisements for 
such subject matter can have customer appeal and yet be accurate. 

The Commission, on January 14, 1948, issued the following adminis- 
trative interpretation with respect to the use of the word “free” to 
describe merchandise: 

“The use of the word ‘free,’ or words of similar import, in advertis- 
ing to designate or describe merchandise sold or distributed in inter- 
state commerce, that is not in truth and in fact a gift or gratuity 
or is not given to the recipient thereof without requiring the purchase 
of other merchandise or requiring the performance of some service 
inuring directly or indirectly to the benefit of the advertiser, seller 
or distributor, is considered by the Commission to be a violation of 
the Federal Trade Commission Act.” 

As special defenses to this proceeding the respondents contend that 
the complaint is based upon alleged violations of the above-quoted 
administrative interpretation, which they choose to call a “rule,” and 
that said “rule” was adopted and promulgated without notice to the 
public and without furnishing an opportunity to interested parties 
to be heard, all in violation of the Administrative Procedure Act; 
that said “rule” is further invalid in that it is sought to be given a 
retroactive instead of a prospective application; and that said “rule” 
is arbitrary, capricious, and unlawful. These special defenses are 
without merit. The complaint in this proceeding is clearly not based 
upon alleged violations of any rule, but upon alleged violations of 
the Federal Trade Commission Act. The Commission’s administra- 
tive interpretation in regard to the use of the word “free” to describe 
merchandise is not a “rule” within the meaning of the Administrative 
Procedure Act, and the Commission, in issuing its interpretation, in 
no wise violated any provision of the Administrative Procedure Act. 
The Commission’s administrative interpretation was based upon the 
experience which the Commission has had in dealing with the problem 
as it affects the public interest. The interpretation does not have the 
force of law and was intended only to serve as a general guide for 
the business community and to outline the circumstances under which 
the use of the word “free” and words of similar import are likely to 
be misleading. 

As a further special defense to this proceeding, the respondents 
allege that the Commission’s previous utterances as to the meaning of 
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the word “free” and previous rulings favorable to respondents made 
by the Commission constitute grounds for the dismissal of the com- 
plaint. 

Section 5 of the Federal Trade Commission Act provides that un- 
fair methods of competition and unfair or deceptive acts or practices 
in commerce are unlawful. This statute is expressed in general terms. 
The concept and application of such a statute should not remain static. 
An agency charged with the duty of preventing unfair practices in 
commerce must be alive to the facts of trade. It must be aware of 
the adverse effects on competition or on the consumer of unfair com- 
petitive practices. The effects of certain trade practices on competi- 
tion or on the consumer may change with changing conditions. The 
Commission on a previous occasion considered the question of the 
adverse effects of the use of the word “free” to describe commodities 
which were not in fact free. The Commission at that time was of 
the opinion that the public interest could be protected by a limited 
form of relief or remedy. This question again came before the Com- 
mission in this case. The Commission in a litigated,case must examine 
the factual record and, in the light of the whole record, find what the 
facts are. In the light of the facts so found the Commission must 
prescribe a remedy if it is found that there has been a violation of 
the law. This remedy must be based on and justified by the record 
and should be sufficient to prohibit the recurrence of the illegal act 
or practice found to exist. In the hight of the facts in this record the 
Commission is of the opinion that the order to cease and desist which 
is being issued in this case is both appropriate and necessary. 

The Commission is an administrative agency charged with the pro- 
tection of the public interest, and is certainly not precluded from 
taking appropriate action to that end because of mistaken action or 
lack of action on its part in the past. Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 309 U. S. 184 (1940); 
Houghton v. Payne, 194 U.S. 88 (1904). Nor can the principles of 
equitable estoppel be applied to deprive the public of the protection 
of a statute because of mistaken action or lack of action on the part 
of public officials. United States v. San Francisco, 310 U. S. 16 
(1940) ; Utah Power and Light Co. v. United States, 243 U. S. 389 
(1917) ; P. Lorillard Co. v. Federal Trade Commission, 186 F. (2d) 
52 (C. A. 4, 1950). 

It is, therefore, the view of the majority of the Commission that the 
respondent Book-of-the-Month Club, Inc. has used the word “free” 
in violation of Section 5 of the Federal Trade Commission Act and 
that the order to cease and desist which has been entered in this matter 
is appropriate and necessary in the circumstances. 
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To the extent that the opinion of the Commission in the matter of 
Samuel Stores, Inc., Docket No. 3210, 27 F. T. C. Dec. 882, is in conflict 
with the views expressed herein, it is hereby overruled. 

Commissioners Carson and Spingarn concur in the above opinion. 


DissEnTING Opinion oF ComMIssIONER LOWELL B. Mason 


_ This is a case about a company that gives its customers one book for 
every two they buy. The plan is simple. It is difficult to use more 
than three sentences explaining the whole thing. 

Here it is: 

The company sells books by mail order. You agree to buy four 
books a year. For every two books you buy, you get one free. 

There it is. 

A child past the Fourth Reader could understand it. For years, 
fifty thousand people a day bought the books and never complained 
they were fooled by a certain word in the ads which I shall not men- 
tion at this time. Nor, for that matter, was the Commission fooled 
on that certain word from 1940 to 1947. During this period, the 
Commission kept looking at and studying and analyzing the ads of 
the defendant, and from time to time advised defendants there was 
nothing objectionable in the way they used the word “free.” 

That’s the word. 

The Commission knew when it agreed to buy four books a year, it 
would get two books free. And if the Commission had done so, it 
would have gotten a jolly good bargain. The uncontradicted testi- 
mony showed the books cost no more and often less than the market 
price. Besides, the Federal Trade Commission would get a free 
book on top of all this for every two it purchased. 

Things were fine, the consumers were getting good literature cheap, 
the company was distributing a million books a month, competitors 
were organizing rival book clubs, and everybody was happy. Even 
the Federal Trade Commission unbent enough to write the defendant 
that it saw nothing wrong with the idea of giving one book free for 
every two purchased. 

Then in 1948 something happened. Just what, nobody knows. 
The urge to “tell someone off” and to issue mandates is a hidden hunger 
that crops up in unexpected places for unexplainable reasons. At any 
rate, there were rumblings around the Federal Trade Commission that 
all was not well with the word “free.” Sinister implications and con- 
notations wafted through our corridors. The word “free” was too 
emotional. It played on the credulities of the gullible American, 
People bought things to get something else free—a dangerous tendency 
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liable to stimulate trade, palliate unemployment and eradicate bank- 
ruptcy in the book business. Something had to be done to a merchan- 
dising plan that was so simple and so plain that it could be explained 
in 25 words—a plan that was selling millions of books and spreading 
education, culture and knowledge, along with a not unreasonable 
amount of tripe to the public. 

The answer to all this well-being was, of course, for bureaucracy to 
promulgate an interpretation. There is nothing like a good pro- 
mulgation to satisfy the emotional “id” of a Government agency. 

So on January 14, 1948, the Federal Trade Commission issued its 
statement of policy on the word “free.” In accordance with usual 
agency practice, the Commission took 214 words to explain what one 
word meant. Before this, the millions of people who dealt with de- 
fendant knew what “free” meant, but after the January 14 explana- 
tion, more bulletins were issued by Better Business Bureaus and other 
organizations for the public good, explaining the Commission’s ex- 
planation, than ever before in the history of bureaucracy. Now no 
ene has any moral certainty as to how free is “free.” 

Albeit the Commission’s definition doesn’t coincide with Mr. 
Webster, it must be remembered there was no Federal Trade Com- 
mission extant in Noah Webster’s life. In those days, a word defini- 
tion was not the subject of Government fiat. It rested entirely on 
common usage and custom. In fact, a dictionary maker was a his- 
torian, not a law maker. He merely noted accepted word usages in a 
handy volume. On the word “free” Mr. Webster (unabridged) 
records 24 separate uses. Some in Government believe this to be un- 
fair. They hold to the “one-word, one-meaning theory”—a rose is a 
rose.. From now on, Webster’s is out and the Federal Trade Commis- 
sion’s unabridged is in. 

Hereafter : 

“The use of the word ‘free,’ or words of similar import, in advertising 
tc designate or describe merchandise sold or distributed in interstate 
commerce, that is not in truth and in fact a gift or gratuity or is not 
given to the recipient thereof without requiring the purchase of other 
merchandise or requiring the performance of some service inuring 
directly or indirectly to the benefit of the advertiser, seller or distribu- 
tor, is considered by the Commission to be a violation of the Federal 
Trade Commission Act.” 

Commissioners Freer and Mason voted against this definition. 

On June 30, 1948, the Commission issued its complaint charging 
respondents violated Section 5 of the Federal Trade Commission Act 
in substantially the same language as that of the J anuary 14 definition, 
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During the trial, the defendant was able to extract an admission 
from the Commission’s attorney that: 

“The Club’s method of operation is accurately described in the cir- 
cularizing and advertising material filed as Commission’s exhibits, 
provided that the new subscriber performs his contract with the Club 
by the purchase of four books within one year. 

* * ** 

“The foregoing circulars, contract and subscription forms and ad- 
vertisement set forth accurately and fully each and every obligation 
which a subscriber or new subscriber incurs by becoming a member of 
Book-of-the-Month Club, Ine. and also set forth accurately and fully 
the privileges of such members, provided that the new subscriber per- 
forms his contract with the Club by the purchase of four books within 
one year.” 

These admissions would probably force a less arduous agency to 
drop the allegation that defendants were deceiving the public. But no 
such candor kept the Commission staff from maintaining the January 
14 Promulgation of Interpretation, etc. 

Out of the millions of satisfied customers, there must be some who 
would testify that the word “free” misled them. A recess was taken 
by the prosecution for four months. During this breathing spell the 
Government got hold of all the deadbeats who owed the Book Club 
money—that choice 98499 of one percent of defendants’ customers who 
would be the last called if the Government ever wanted to make a dis- 
passionate and just analysis of its own operation. Out of this cull the 
Government was able to distill thirteen defaulters whose virtuous 
regard for truth and veracity was undoubtedly only exceeded by their 
financial integrity. Without reading their testimony, you can as- 
sume they agreed with the Commission’s definition of the word “free” 
110 percent, whether they understood it or not. 

Must we reject facts and clasp to our hearts the opinions of the un- 
happy thirteen ? 

I cannot say so. 

As points have been raised involving questions of procedure which 
do not directly bear on the ultimate judgment, I wish to add these 
technical observations in this dissent. 

Respondents show that twice (in 1940 and 1947) the Commission 
by written memoranda said it had no intention of challenging the 
respondents’ use of the word “free.” 

Then in 1948, the Commission changed its mind. Respondents ap- 
parently feel the Commission had no right to do this, at least in the 
manner it did. 
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T cannot subscribe to respondents’ argument of estoppel. 

Though I disagree with the altered position of the Commission, there 
is no doubt but that it has the power to change its mind as many times 
as it believes inconsistency is in the public interest. Nor do I quar- 
rel with the very salutary effort to keep business men advised by issu- 
ing explanatory statements on Commission policy from time to time. 
The fault lies not in their being—but too often in their paucity and ob- 
scurity. In the instant matter, the fault, as I see it, lies in its lack 
of jurisdiction to define such words and our inability to sue for viola- 
tions of those definitions. 

Tf this order stands on appeal, perhaps the following week we shall 
define “good,” “true” and “beautiful.” 

To sum up the area of agreement between the majority views and 
mine, one can say the administrative procedures leading to the cease 
and desist orders are in accord with sound judicial practice. There is 
also substantial agreement on the facts. 

In fine, the issues in the instant case are, to my mind, clear-cut: but 
invalid. 

Just as clear-cut and invalid as if we were trying respondents for 
selling books on Saturday. 

Saturday selling would be a clear-cut issue, and one which more than 
thirteen people in the United States would be willing to condemn. 
Suppose the Commission on January 14, 1948, had adopted a statement 
of policy with reference to Saturday selling, the same to be immedi- 
ately effective, as follows: 

“The practice of Saturday selling of merchandise sold or distributed 
in interstate commerce is considered by the Commission to be in viola- 
tion of the Federal Trade Commission Act. 

“Because certain business men have been selling books on Saturday 
and the Commission has heretofore not issued complaints against 
them for so doing, the Commission has reconsidered this matter and 
directs that an opportunity be extended to all those who have sold 
books on Saturday to execute a stipulation to cease and desist from 
so doing, with the further direction that if a satisfactory stipulation 
not be tendered, formal complaint issue in conformity with the state- 
ment of policy as above set out.” 

If respondents admitted the charges, we would certainly find them 
guilty on the clear-cut issue of Saturday selling. But would it be 
valid? Do we have the right to enter an order against doing business 
on Saturday ? 

A rule limiting what may be done on Saturday is no more valid than 
a rule limiting what may be done with the word “free” unless there is 
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factual support in a record before the Commission to give us jurisdic- 
tion over the days of the week or over the definitions of such qualitative 
words as 1n the Instant case. 

Our function under the statute is to prevent deception and other 
unfair acts in commerce. All that the Commission can do is to find 
as a body of experts, that certain advertisements are false and mis- 
leading and, therefore, must be inhibited. 

In the instant case the Government admits the price of the gratuity 
was not added to the price of the purchased goods. If it had been 
secretly added, we could have very well entered a cease and desist 
order against such trickery. But realities have a way of killing off 
theories, and the harsh fact here is that the gratuity’s cost was borne 
by defendants and not by the customer, and, therefore, it was in fact 
free. 

The January 14 statement was not a rule properly promulgated 
according to the Administrative Procedure Act. Therefore, its vio- 
lation could not be used as the basis for suit. 

After taking testimony, the trial examiner (with an inmatt sense 
of propriety) having held that the January 14 statement was not a 
firm rule of law, recommended an order in language different from the 
rule; thus demonstrating in this respect that he was trying the case 
on the facts, and not on a preconceived rule of the Federal Trade Com- 
mission. 

Under his order, it was apparent the trial examiner rejected as not 
being sustained by the facts, the provisos composed by the Commis- 
sion in its January 14, 1948, definition of “free.” 

But the Commission, not content with his delicacy, rejected his 
proposed order and inserted language identical to its January 14 
statement.? 

This, of course, does not of itself invalidate the order, but it does 
indicate what I believe to be the rationale behind the Commission’s 
insistence on prohibitions in excess of our authority. It appears to 
me a simple order based on deception will not stand upon appeal. 
For there is the admission on the record, agreed to by Commission’s 
attorney, that defendants’ ads were accurate in their entirety. This 
being so, the order had to be directed against something more than 


1“ * * do forthwith cease and desist from using the word ‘free,’ or any other word or 
words of similar import or meaning, to describe any book which is not in truth and in fact 
a gift or a gratuity furnished without cost or obligation to the recipient thereof.” 

2 * * do forthwith cease and desist from using the word ‘free,’ or any other word 
or words of similar import or meaning, in advertising to designate or describe any book, 
or other merchandise, which is not in truth and in fact a gift or gratuity or is not given 
to the recipient thereof without requiring the purchase of other merchandise or requiring 
the performance of some service inuring, directly or indirectly, to the benefit of the 
respondent.”’ 
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deception or tendency to deceive, if the Commission was to maintain 
its suit. 

The prohibition had to specifically follow the Commission’s ban- 
ning of “free” to include those new elements added in its January 14 
statement. 

Faced with the impossibility of finding deception in view of the 
prior admission on the record that defendants’ ads were accurate, it 
will not, in my opinion, avail the Commission to extend the meaning 
of the word “free” past what the millions who got the books under- 
stood it to mean. ; 

By this order the Commission sets itself up as a lexicographer with 
power to punish those who ignore our definitions. 

By this order the Commission has fallen into the one-word, one- 
meaning fallacy which all semanticists regard as futile. Serious stu- 
dents of the problem hold that words shift and change in meaning, 
and that only by their context may they be known. 

Even if we could limit by official definition the use of the word 
“free,” a qualitative word like “good,” “special” or “substantial,” I 
believe the logistics of our agency condemn the expenditure of funds 
on such “Canuteisms.” 

But, in my opinion, it is not the function of the Commission to 
definite and limit the use of subjective words, which are always con- 
ditioned by the personal characteristics as well as the transitory state 
of mind of the individual at the time he contemplates the word. 

I believe that this order reverses the whole historic concept of word 
authority by common usage. We supplant accepted usage with 
bureaucratic fiat. 

And that I am against. 


THE MURD CO. 1323 


Complaint 


In THe Marrer or 


PHILIP KREMER AND HARRY MONOKER TRADING AS 
THE MURD COMPANY 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26; 
1914 
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Where two individuals engaged in the manufacture and interstate sale and dis- 
tribution of a rodenticide preparation designed by them as “Zurd’’; in state- 
ments in advertisements concerning their product, directly and by impli- 
cation— 

(1) Represented falsely that_said rodenticide preparation was 100% efficient, 

in that it would kill all rats and mice on the premises; would achieve com- 

plete control of any rat or mouse problem and would prevent reinfestation 
by such rodents ; 

Represented falsely that according to Department of Interior reports the 

ingredient Warfarin has been proven to eliminate all rats and mice on the 

premises; and 

(3) Represented that Zurd was safe and would not be harmful to humans, pets 
or domestic animals; when in fact it contained a poison and, if ingested, 
might cause illness and even the death of any warm blooded animal; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such representations were true and to 
induce it, because of such erroneous belief, to purchase said preparation; 
whereby substantial trade was unfairly diverted to them from their com- 
petitors, and substantial injury was done to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors, and con- 
stituted unfair and deceptive acts and practices in commerce and unfair 
methods of competition therein. 


(2 


— 


Before Mr. John Lewis, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Einhorn & Schachtel, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Philip Kremer and 
Harry Monoker, individuals and co-partners, trading as The Murd 
Company, hereinafter referred to as respondents, have violated the 
provisions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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Paracrarn 1. Respondents, Philip Kremer and Harry Monoker, are 
individuals and as copartners trade as The Murd Company with their 
principal place of business located at 122 Cuthbert Street, Philadel- 
phia, Pennsylvania. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the manufacture, sale and distribution of a 
rodenticide preparation designated by them as “Zurd,” with the for- 
mula and directions for use thereof as follows: 


Formula: Active Ingredients: Percent 
Warfarin (3—(a—acetonylbenzyl)—4-hydroxycoumarin) ____--------- 0. 025. 
Inert: InpredientG2au. =) Sweeties 2 52 ee ere ee eee eee a ee 99. 975- 


Directions: 

SUGGESTED USE: Place 2 ounces to 1 pound of contents of this package in 
locations frequented by rats and mice and protect from children, dogs, cats and 
livestock by means of bait boxes or cages where necessary. ZURD should be 
replaced as consumed. 

Where a continuous source of infestation prevails from nearby dumps or fields,. 
permanent bait stations should be used and ZURD replenished as needed. 

IMPORTANT NOTICE: Baiting should continue until complete lack of feed- 
ing is noted, This should be from five to fourteen days. 

Be sure that sufficient ZURD is at hand to complete a continuous 14-day 
feeding program. If ZURD is exhausted before rats or mice have been com- 
pletely eliminated, it is important to obtain additional ZURD promptly and. 
avoid a delay of more than 1 or 2 days in the feeding program. Continuous, 
uninterrupted feeding is what gives you control. 

MICE: For controlling mice follow the same general directions as for rats 
except bait placements may be smaller and more placements should be made. 
Mice are more difficult to control than rats and complete control may take- 
a longer period of baiting. 

CAUTION: ZURD contains as its active ingredients an anticoagulant chem- 
ical which if taken accidentally by humans, domestic animals, or pets may 
reduce the clotting ability of the blood and serious hemorrhage may result. 
In case baits are accidentally eaten, give a tablespoonful of salt in a glass of 
warm water and repeat until vomit fluid is clear. Call a physician immediately. 

NOTE FOR PHYSICIANS: When a human has been known to have acci-. 
dentally ingested ZURD, blood transfusions combined with intravenous in- 
jections and oral doses of Vitamin K are indicated as in the case of hemorrhage 
caused by overdoses of DICUMAROL. 


Respondents cause said preparation when sold to be transported from 
their place of business in the State of Pennsylvania to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondents maintain and at all times 
mentioned herein have maintained, a course of trade in said prepara- 
tion in commerce among and between the various States of the United. 


States and in the District of Columbia. Their volume of trade in. 
said commerce has been and is substantial. 
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Par. 3. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of their said preparation 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, respondents have disseminated and caused the dissemina- 
tion of certain advertisements, concerning their product, containing 
but not limited to the following statements and representations: 

At last A 100% Efficient Scientific Method to KILL RATS and MICE with 
ZURD. New, Revolutionary Rodenticide, Made with Warfarin, Rids Farms, 
Stores, Homes of the Most Destructive Animals in the World and Prevents 
Reinfestation. 

Complete Control Achieved. 

U. 8S. Department of Interior reports prove complete elimination of rats and 
mice with Warfarin bait where the use of other poisons was not successful. 

ZURD is harmless to humans, pets and domestic animals. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto but not specifically 
set out herein, respondents have represented, directly or by implica- 
tion, as follows: 

(a) That Zurd is 100% efficient in that it will kill all rats and mice 
on the premises; that it will achieve complete control of any rat or 
mouse problem and will prevent reinfestation by such rodents. 

(b) That according to U. S. Department of Interior reports the 
ingredient Warfarin has been proven to eliminate all rats and mice 
on the premises. 

(c) That Zurd is safe and will not be harmful to humans, pet or do- 
mestic animals. 

Par. 5. The statements and representations used and disseminated 
by respondents in the manner above described are false, misleading 
and deceptive. In truth and in fact: 

(a) Respondents’ preparation Zurd is not 100% efficient in that it 
will not kill all rats and mice on the premises, nor achieve complete 
eontrol of any rat or mouse problem or prevent reinfestation by such 
rodents, 

(b) U.S. Department of Interior reports have not proven nor indi- 
cated that the ingredient Warfarin will eliminate all rats and mice 
on the premises. 

(c) Respondents’ preparation Zurd contains a poison and if in- 
gested may cause illness and even the death of any warm-blooded 
mammal. 

Par. 6. Respondents, in the course and conduct of their business, 
as aforesaid, have been and are engaged in substantial competition in 
commerce with other individuals, and with firms and corporations in 
the sale of rodenticide preparations. 
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Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had and now has the 
tendency and capacity to mislead a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments are true, and to induce a substantial portion of the purchasing 
public, because of such mistaken and erroneous belief, to purchase the 
preparation sold by respondents. As a result thereof substantial 
trade has been unfairly diverted to respondents from their competitors 
and substantial injury has been and is being done by respondents to 
competition in commerce. 

Par, 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


CONSENT AND SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 17, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the provi- 
sions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent set- 
tlement hereinafter set forth, and in leu of answer to said complaint, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 

+The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on May 8, 1952, and ordered entered 


of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof, 
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and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents, Philip Kremer and Harry Monoker, 
are individuals and as copartners trade as The Murd Company with 
their principal place of business located at 122 Cuthbert Street, Phil- 
adelphia, Pennsylvania. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the manufacture, sale and distribution of a 
rodenticide preparation designated by them as “Zurd,” with the 
formula and directions for use thereof as follows: 


Formula: Active Ingredients: 
Warfarin (3-(a-acetonylbenzyl ) 
SA Hy CLT OSy COUN IAT) ee ee a a 0. 025% 
Winer tue lnoT ed entea seers a A Ba Se 99. 975% 
Directions: 

SUGGESTED USH: Place 2 ounces to 1 pound of contents of this package in 
locations frequented by rats and mice and protect from children, dogs, cats and 
livestock by means of bait boxes or cages where necessary. ZURD should be 
replaced as consumed. 

Where a continuous source of infestation prevails from nearby dumps or fields, 
permanent bait stations should be used and ZURD replenished as needed. 

IMPORTANT NOTICE: Baiting should continue until complete lack of feed- 
ing is noted. This should be from five to fourteen days. 

Be sure that sufficient ZURD is at hand to complete a continuous 14-day feed- 
ing program. If ZURD is exhausted before rats or mice have been completely 
eliminated, it is important to obtain additional ZURD promptly and avoid a 
delay of more than 1 or 2 days in the feeding program. Continuous, uninter- 
rupted feeding is what gives you control. 

MICE: For controlling mice follow the same general directions as for rats 
except bait placements may be smaller and more placements should be made 
Mice are more difficult to control than rats and complete control may take a 
longer period of baiting. 

CAUTION: ZURD contains as its active ingredients an anticoagulant chemical 
which if taken accidentally by humans, domestic animals, or pets may reduce 
the clotting ability of the blood and serious hemorrhage may result. In case 
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baits are accidentally eaten, give a tablespoonful of salt in a glass of warm 
water and repeat until vomit fluid is clear. Call a physician immediately. 

NOTE FOR PHYSICIANS: When a human has been known to have acci- 
dentally ingested ZURD, blood transfusions combined with intravenous injec- 
tions and oral doses of Vitamin K are indicated as in the case of hemorrhage 
caused by overdoses of DICUMAROL. 

Respondents cause said preparation when sold to be transported 
from their place of business in the State of Pennsylvania to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained, a course of trade in said 
preparation in commerce among and between the various States of the 
United States and in the District of Columbia. Their volume of 
trade in said commerce has been and is substantial. 

Par. 8. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of their said prepara- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, respondents have disseminated and caused the dissemt- 
nation of certain advertisements, concerning their product, contain- 
ing but not limited to the following statements and representations: 

At last A 100% Efficient Scientific Method to KILL RATS and MICE with 
ZURD. New, Revolutionary Rodenticide, Made with Warfarin, Rids Farms, 
Stores, Homes of the Most Destructive Animals in the World and Prevents Rein- 
festation. 

Complete Control Achieved. 

U. S. Department of Interior reports prove complete elimination of rats and 
mice with Warfarin bait where the use of other poisons was not successful. 

ZURD is harmless to humans, pets and domestic animals. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto but not specifically 
set out herein, respondents have represented, directly or by implica- 
tion, as follows: 

(a) That Zurd is 100% efficient in that it will kill all rats and mice 
on the premises; that it will achieve complete control of any rat or 
mouse problem and will prevent reinfestation by such rodents. 

(b) That according to U. S. Department of Interior reports the 
ingredient Warfarin has been proven to eliminate all rats and mice 
on the premises. 

(c) That Zurd is safe and will not be harmful to humans, pet or 
domestic animals. 

Par. 5. The statements and representations used and disseminated 
by respondents in the manner above described are false, misleading 
and deceptive. In truth and in fact: 

(a) Respondents’ preparation Zurd is not 100% efficient in that it 
will not kill all rats and mice on the premises, nor achieve complete 
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control of any rat or mouse problem or prevent reinfestation by such 
rodents. 

(b) U.S. Department of Interior reports have not proven nor indi- 
cated that the ingredient Warfarin will eliminate all rats and mice 
on the premises. 

(c) Respondents’ preparation Zurd contains a poison and if ingested 
may cause illness and even the death of any warm blooded mammal. 

Par. 6. Respondents, in the course and conduct of their business, as 
aforesaid, have been and are engaged in substantial competition in 
commerce with other individuals, and with firms and corporations in 
the sale of rodenticide preparations. 

Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had and now has 
the tendency and capacity to mislead a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements are true, and to induce a substantial portion of the pur- 
chasing public, because of such mistaken and erroneous belief, to pur- 
chase the preparation sold by respondents. As a result thereof 
substantial trade has been unfairly diverted to respondents from 
their competitors and substantial injury has been and is being done by 
respondents to competition in commerce. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are 
all to the prejudice and injury of the public and of respondents’ 
competitiors and constitute unfair and deceptive acts and practices 
and unfair methods of competition, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents Philip Kremer and Harry Monoker, 
individually and as co-partners trading as The Murd Company, or 
under any other name or names, their agents, representatives and 
employees, jointly or severally, directly or through any corporate 
or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of a rodenticide preparation designated 
“Zurd” or any other rodenticide preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name or names, do 
forthwith cease and desist from representing directly or by 
implication : 
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1. That said rodenticide preparation is 100% efficient, that it will 
kill all rats or all mice on the premises, or that it will achieve complete 
control of any rat or mouse problem or will prevent reinfestation by 
such rodents. 

2. That according to the U. S. Department of the Interior reports 
the ingredient Warfarin has been proven to eliminate all rats or all 
mice on the premises. 

3. That respondents’ said preparation is safe and will not be harmful 
to humans, pets or domestic animals. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

(s) Murd Company, 
Mourp Company. 
(s) Philip Kremer, 
Puitre Kremer. 
(s) Harry Monoker, 
Harry Monoxer. 
April 28, 1952. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 8th day 
of May 1952. 
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DOESKIN PRODUCTS, INC. 


COMPLAINT, DECISION, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED 
‘VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5800. Complaint, Aug. 14, 1950—Decision, May 15, 1952 


Where a corporation engaged in the manufacture and interstate sale of its 
“Sanapak” sanitary napkins; in statements on cartons in which it packaged 
its product, in a full page advertisement in an issue of a Chicago newspaper 
of wide interstate circulation, and through a large broadside or circular 
distributed widely among its dealers— 

(a) Represented that tests conducted by Consumers Union showed its said 
product to be the safest and most absorbent of all sanitary napkins tested; 
facts being that all that the tests, as reported by Consumers Union, had 
shown was that respondent’s napkins were among the first three in 
absorbency, and the actual ratings on absorbency—disclosed by the evidence 
but not included in the report—showed that according to the tests, re- 
spondent’s napkin was the third or last in the group; 

(b) Stated in said newspaper advertisement, which also carried the picture of a 
young woman, that its product had been endorsed or approved by a “famous 
New York stylist”; when in fact the person so referred to was a young 
lady who was employed by respondent as secretary to one of its officers and 
made no claim to being a stylist, and the picture in the advertisement was 
of a professional model; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to respondent’s product and to cause it to 
purchase such product as a result of the mistaken belief so engendered: 

Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 

Mr. B. G. Wilson for the Commission. 

Cravath, Swaine & Moore, of New York City, and Wilmer & Broun, 
of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the'authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Doeskin Products, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracrapy 1. Respondent, Doeskin Products, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 11 West 42nd Street, New York 18, New York, and maintains threa 
manufacturing establishments in Massachusetts. 

Par. 2. The respondent is now and for more than two years last 
past has been engaged in the manufacture of sanitary napkins bearing 
the registered trade-mark “Sanapak” and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondent causes its said product when sold to be transported 
from its places of business in the States of New York and Massachu- 
setts and to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said product in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondent’s volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said product, said respondent 
has made in advertisements in newspapers having a general circula- 
tion, circulars and upon the containers in which said product is sold 
many statements and representations concerning the nature and qual- 
ity of its said sanitary napkins and the results that may be expected 
to be obtained from the use thereof. Among the typical of such state- 
ments and representations are the following: 

(Upon Containers) 


Consumers Union tests report Sanapak safest. 
(In Advertisements) 
Consumers Union tests report Sanapak safest sanitary napkin. 


. . . the scientific independent test made by Consumers Union clearly demon- 
strated the startling superiority of Sanapak’s amazing absorbency—gave con- 
clusive impartial proof of Sanapak’s unsurpassed safety. 

Depiction of an apparatus which it is stated is “to test the absorbency of 
sanitary napkins” accompanied by depictions of bacteriological culture tubes, a 
microscope, and an individual operating the apparatus, and the statement, “To 
test the absorbency of sanitary napkins a special test apparatus was set up by 
a completely independent testing laboratory. The type of apparatus is pictured 
above.” 

“You’d never dream anything could be as soft as Sanapak” says New York 
stylist. Joan Ellis, famous New York stylist, says: “I found a sanitary napkin 
that’s a glorious improvement, It’s Sanapak—and I never thought I’d find a 
napkin that’s so amazingly soft and comfortable. You see, Sanapaks are 
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uniquely shaped to fit without bulk or chafing. Packed with cotton, too,” ac- 
companied by a depiction of a personable young woman. 

Proved most absorbent of all leading brands by scientific fact-finding service— 
We publish this news independent of Consumers Union because we believe it to 
be of vital importance to the vast majority of American women. 

Par. 4. Through the use of the foregoing depictions, statements 
and representations and others of similar import not specifically set 
out herein, the respondent represents and has represented, directly 
and by implication, that a scientific independent test made by Con- 
sumers Union proved respondent’s product Sanapak to be the safest 
and most absorbent sanitary napkin; that the apparatus depicted is 
the type used by Consumers Union in conducting its test, and that the 
microscope and culture tubes were used therein; that Joan Ellis is a 
“famous New York stylist,” that the depiction is of her, and that she 
has honestly endorsed the softness, comfort, shape and freedom from 
bulk and chafing of Sanapak; that because of the alleged superiority in 
absorbency, Sanapak is superior for use under ordinary and usual 
conditions to other sanitary napkins under like conditions. 

Par. 5. The foregoing statements and representations used and 
disseminated by the respondent in the manner aforesaid are false, 
misleading and deceptive. In truth and in fact said test by Con- 
sumers Union does not show Sanapak to be either the safest or most 
absorbent of all sanitary napkins. The apparatus depicted in re- 
spondent’s advertisements is not of the type used by Consumers Union 
in its test, and the culture tubes and microscope were not used therein. 
The “Joan Ellis” to whom respondent’s advertisement refers is non- 
existent, and the picture is of a person unknown to respondent. Under 
ordinary and usual conditions of use the alleged superiority in ab- 
sorbency of Sanapak does no render it superior to many other sani- 
tary napkins. 

Par. 6. The representations and claims hereinabove set forth, and 
others similar thereto not specifically set out herein concerning the 
properties of respondent’s product as allegedly shown by the said 
test are misleading and deceptive for the further reason that re- 
spondent’s product, as offered by means of the said advertisements, 
is not the same product as that which was tested by Consumers Union, 
is inferior to it in absorbency and is also inferior in that respect to 
many other sanitary napkins. 

Par. 7. The use by respondent of the aforesaid false, deceptive and 
misleading statements, depictions and representations has had and 
now has the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations are true and cause a 


1334 FEDERAL TRADE COMMISSION DECISIONS 
Decision 48 F. T.C. 


substantial portion of the public, because of such erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s said 
product. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying appeal from initial decision of hearing examiner 
and decision of the Commission and order to file report of compliance, 
Docket 5800, May 15, 1952, follows: 

This matter came on to be heard by the Commission upon appeals 
by both the respondent and counsel supporting the complaint from the 
initial decision of the hearing examiner, briefs filed in support of and 
in opposition to both appeals and oral argument of counsel. 

This proceeding relates to respondent’s advertising claims for its 
product “Sanapak”, a sanitary napkin. These appeals are concerned 
with the meaning and truthfulness of respondent’s representations 
as to the results of a test of the comparative absorbency of its product 
and other brands of sanitary napkins conducted by Consumers Union 
and published in the magazine “Consumer Reports”. 

The representations referred to are as follows: 

(1) As set out on one side of the carton in which respondent’s 
product was sold: 


CONSUMERS UNION TESTS 
REPORT SANAPAK SAFEST! 


(2) Asset out on another side of its cartons: 


Amazing Results of Independent, Impartial, Unsolicited Research CON- 
SUMERS UNION TESTS REPORT SANAPAK SAFEST SANITARY NAPKIN 
Proved Most Absorbent of all Leading Brands by Scientific Fact-Finding Service 
Report Published in “Consumer Reports” Magazine. 


(3) As set out in an advertisement published in a Chicago news- 
paper of wide circulation and in an advertising cireular widely dis- 
tributed by respondent to its dealers: 


Amazing Results of Independent, 
Impartial, Unsolicited Research ! 
CONSUMERS UNION THSTS REPORT 
SANAPAK SAFEST SANITARY NAPKIN 
Proved Most Absorbent of all Leading 
Brands by Scientific Fact-Finding Service 
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These startling tests published in the August 1949 issue of “Consumer Reports”, 
official publication of Consumers Union, rated Sanapak most absorbent—thus, 
safest—of all leading sanitary napkins tested. The report stated: “In Sana- 
pak ... water-repellent paper was used between cores of filer; Sanapak 
had excellent absorbency.” 

This water-repellent material—both in the center of the napkin, plus three 
full layers at the back (Sanapak’s famous “Pink Safety Back”)—is the reason 
for Sanapak’s amazing extra safety. It is the reason, too, why thousands of 
women have learned by actual experience that they prefer Sanapak to all other 
brands. Sanapak is so much safer—so much more comfortable. You know 
you're safe with Sanapak. 

We publish this news independent of Consumers Union, because we believe 
it to be of vital importance to the vast majority of American women. Consumers 
Union is a subscription service for members only, and was not trying to increase 
Sanapak sales. It was testing solely to determine the facts, the unvarnished 
truth. Sanapak’s amazing superiority was demonstrated solely on its merit. 

Prove it to yourself. Get Sanapak today—without risking a single penny. 
Sanapak is the safest and most comfortable sanitary napkin you eyer wore, 
or its makers guarantee double your money back! 


The report of the results of the tests referred to in these adver- 
tisements, as published in “Consumer Reports” magazine, stated that 
the absorbency of respondent’s product and of two other brands was 
excellent and that they were superior in this respect to the other 
brands tested. The magazine article did not contain any comparison 
of the results of the test as among these three brands rated excellent. 
The records of the actual test reveal, however, that respondent’s 
product rated third in absorbency in this group. Upon this record 
the hearing examiner, in his initial decision, found that respondent 
had falsely represented that this test showed its product to be the safest 
and most absorbent of all sanitary napkins tested and prohibited it 
from making such representation in the future. 

Respondent appealed from this decision upon the grounds that (1) 
respondent did not represent that the Consumers Union test did find 
Sanapak to be the most absorbent of all sanitary napkins; (2) these 
tests did find that Sanapak was the most absorbent of all sanitary 
napkins available to the average consumer; and (3) there is no public 
interest in this proceeding. 

In support of its first ground for appeal respondent contends that 
a consideration of the complained of advertisements as a whole shows 
respondent represented that the tests found Sanapak to be the most 
absorbent of all leading brands of sanitary napkins, not that they 
found it to be the most absorbent of all brands. This contention is 
believed to be of no merit. The Commission is of the opinion that 
the representation “CONSUMERS UNION TESTS REPORT 
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SANAPAK SAFEST” clearly means that Sanapak was found by 
these tests to be the safest of all brands tested in the sense of having 
superior absorbency. Thus, this representation standing alone on 
one side of the carton in which respondent’s product was sold, is 
clearly false. 

As to those advertisements in which the representation “CONSUM- 
ERS UNION TESTS REPORT SANAPAK SAFEST SANTI- 
TARY NAPKIN” was accompanied by the statement that these tests 
proved Sanapak to be the most absorbent of all leading brands, it is 
believed that this accompanying statement does not have the effect of 
showing that the tests found Sanapak to be superior to the largest 
selling brands only. The Commission is of the opinion that these 
advertisements considered in their entirety represent that these tests 
proved that Sanapak is the safest from a standpoint of absorbency 
of those brands of sanitary napkins tested, which brands included the 
best brands sold. This representation is false and misleading. 

Respondent further contends that even if its advertisements were 
interpreted as representing that these tests found Sanapak to be the 
most absorbent of all sanitary napkins, that such representation would 
be true as the tests found that Sanapak was the most absorbent of all 
sanitary napkins available to the average consumer. The record does 
show that sales of Aimcee, one of the brands testing higher than 
respondent’s product, had been discontinued prior to the publication 
of the results of said tests. However, the record shows that Sanfiex, 
the other brand testing higher than respondent’s product, was avail- 
able to consumers in New York, Detroit and St. Louis. There is no 
evidence that it was not also available in many other areas. The 
record is silent as to the total sales of Sanflex or its position in the 
industry. The record does show that compared to Kotex and Modess, 
whose combined sales comprise ninety-five per cent of total sales in 
the United States, all of the other brands sales are small. Among 
these other brands Sanapak excels in total sales. However, inasmuch 
as Sanflex is available to consumers, respondent’s contention that the 
test results as to it should be ignored is of no merit. 

Respondent further contends that there is not sufficient public 
interest in this proceeding to support the Commission’s jurisdiction 
because the proceeding is moot and involves only a private contro- 
versy. In support of its claim that this proceeding is moot, respond- 
ent contends that the practice has been stopped and that respondent 
offered to consent to an order to cease and desist. The record shows 
that prior to the publication of the complained of advertisements, 
respondent was informed by the organization which had conducted 
the tests that its proposed representation that the tests showed Sana- 
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pak to be safest was false. Even after the Commission’s investiga- 
tion in this matter respondent continued to sell its product in cartons 
on which were printed the complained of representations and told the 
Commission that it intended to continue to do so until its supply of 
cartons on hand was used up. At that time respondent had approxi- 
mately 450,000 of such cartons on hand. After issuance of the com- 
plaint herein respondent stopped the complained of practice and 
offered to consent to an order to cease and desist, but at all times it 
has maintained that its advertisements were legal. The Commission 
is of the opinion that this record does not provide sufficient assurance 
that respondent may not at some time in the future resume such 
representations unless it is prohibited from doing so by an order of 
the Commission. 

In support of its contention that this proceeding is only a private 
controversy, respondent states that this proceeding arose out of a com- 
plaint by Consumers Union, which organization was concerned with 
respondent’s unauthorized use of its material rather than the truth 
or falsity of respondent’s reports of the results of the tests conducted 
by it. Respondent further states that the proper forum for determi- 
nation of this controversy is the District Court of the United States 
for the Southern District of New York in which Consumers Union 
has brought a private suit against respondent, seeking damages for 
the use of its test results and further seeking an injunction against 
the republication of the complained of representation. In fact this 
proceeding does not relate to respondent’s unauthorized use of the 
results of the Consumers Union tests, but relates to the false and 
misleading nature of respondent’s advertisements. The Commission 
is of the opinion that the hearing examiner correctly held that these 
advertisements contained false and misleading representations which 
had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public, and to cause them to purchase re- 
spondent’s product as a result of the erroneous and mistaken belief 
so engendered. Therefore, the Commission is of the further opinion 
that the hearing examiner correctly concluded that the public interest 
is served by this proceeding and that respondent’s contention to the 
contrary is of no merit. 

Respondent’s exceptions to Paragraphs Three (d), Three (e), Six 
(a), Six (b) and Nine of the findings contained in the initial decision 
are rejected for the reasons stated hereinabove. 

Counsel supporting the complaint appeals from the failure of the 
hearing examiner to find that respondent’s product is not the most 
absorbent sanitary napkin. The complaint alleges that respondent 
represented that Sanapak is superior for use under ordinary and 
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usual conditions to other sanitary napkins. It further alleges that 
“the alleged superiority in absorbency of Sanapak does not render it 
superior to many other sanitary napkins” and that respondent’s prod- 
uct “is also inferior in that respect [i. e., absorbency] to many other 
sanitary napkins”. Upon this issue the hearing examiner found that 
the evidence as to the relative absorbency of the various brands of 
sanitary napkins tested is at best inconclusive and that, therefore, 
this charge in the complaint has not been sustained. From this finding 
counsel supporting the complaint appeals contending that every test 
in the record shows that respondent’s product is not the most absorb- 
ent, with the exception of certain tests by respondent which were 
improperly and unscientifically conducted. 

The Commission is of the opinion that the hearing examiner prop- 
erly concluded that on a basis of the evidence contained in this record 
the comparative absorbency of the brands of sanitary napkins tested 
cannot be determined. The variations in the results of the tests by 
Consumers Union and of the test by Foster D. Snell, Inc., are so 
great as to permit no conclusion to be based upon them as to the 
comparative absorbency of the brands tested. 

The Commission is of the further opinion that all of the findings 
as to the facts contained in the initial decision are supported by the 
reliable, substantial, and probative evidence of record; that the con- 
clusion contained therein is correct; and that the order to cease and 
desist is proper upon this record and is required to provide proper 
relief from respondent’s illegal practices. 

The Commission, therefore, being of the opinion that both of the 
appeals herein are without merit and that the hearing examiner’s 
initial decision is appropriate in all respects to dispose of this pro- 
ceeding : 

Lt ts ordered, That the appeal of counsel supporting the complaint 
and the appeal of respondent from the initial decision of the hearing 
examiner be, and they both hereby are, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall, on the 15th day of May, 1952, become the decision of 
the Commission. 

It is further ordered, That respondent Doeskin Products, Inc., a 
corporation, shall, within sixty (60) days after service upon it of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist contained in said initial decision, a copy of 
which is attached hereto. 


Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 14, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Doeskin Products, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that Act. After the filing by respondent of its 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before the above-named trial examiner 
theretofore duly designated by the Commission, and such testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
consideration by the trial examiner on the complaint, answer, testi- 
mony and other evidence, proposed findings and conclusions submit- 
ted by counsel, and oral argument of counsel, and the trial examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Doeskin Products, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with its office and principal place of business lo- 
cated at 11 West 42nd Street, New York, New York. Respondent 
maintains three manufacturing establishments, two of them being 
located in Massachusetts and one in Delaware. Respondent is now 
and for a number of years last past has been engaged in the manu- 
facture and sale of sanitary napkins, such product being sold under 
the registered trade name “Sanapak.” 

Par. 2. Respondent causes its product, when sold, to be transported 
from its places of business in the States of New York, Massachusetts 
and Delaware to purchasers located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains and has maintained a course of trade in its product in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. (a): This proceeding involves the use by respondent of 
alleged misrepresentations in advertising its product. The first 
charge in the complaint is that respondent has misrepresented the 
results of certain tests of sanitary napkins made by Consumers Union, 
a non-profit organization in New York City which is engaged in the 
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work of obtaining and supplying to consumers information with 
respect to various products, such information being for use by con- 
sumers in making their purchases. As a part of its work Consumers 
Union investigates, examines and tests numerous products, and the 
information thus obtained is published by the Union in its printed 
reports which are issued monthly and have a circulation of some 
400,000 copies throughout the United States. 

(b) In June 1949 some nineteen different brands of sanitary nap- 
kins (pads) were tested for absorbency by Consumers Union and the 
results of the tests were published by the Union in its August 1949 
report. With one exception, all napkins tested were found to be 
“acceptable” and the acceptable napkins were further divided into 
three groups. The first group comprised three different brands, in- 
cluding respondent’s product Sanapak which appeared as the first 
on the list. Immediately above this group of three napkins appeared 
the following statement: “The absorbency of the following pads was 
excellent.” The second group of napkins were listed under the state- 
ment: “The following pads, while less absorbent than those above, 
were considered adequate for average need.” Above the third group 
was the statement: “The following pads were less absorbent than 
those in the groups above, but would be satisfactory for minimum 
needs.” Near the top of the page and above all of the listings was the 
following caption, printed in large type and running across the entire 
page: 

RATINGS OF SANITARY PADS AND TAMPONS: 19 brands of sanitary 
pads and 5 brands of tampons were tested by CU. Grouping is in terms of 
absorbency ; choice will depend on individual needs. Listing within each group 
is by cost; the figures in parentheses show average cost per dozen when bought 
in the largest package size found by CU’s shoppers at time of purchase. 

(c) During the latter part of 1949, after the publication of the 
Consumers Union report, respondent began to market its napkins in 
anew carton. On one side of this carton appeared the legend : “CON- 
SUMERS UNION TESTS REPORT SANAPAK SAFEST!,” and 
on the other side the following: 


Amazing Results of Independent, 
Impartial, Unsolicited Research 
CONSUMERS UNION TESTS REPORT 
SANAPAK SAFEST SANITARY NAPKIN 
Proved Most Absorbent of all Leading 
Brands by Scientific Fact-Finding Service 
Report Published in “Consumer Reports” Magazine 


Respondent also inserted a full page advertisement in the February 
2, 1950, issue of a Chicago newspaper which has a wide circulation 
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not only in Chicago and Illinois, but in other States as well, the 
advertisement reading in part as follows: 


Amazing Results of Independent, 
Impartial, Unsolicited Research ! 
CONSUMERS UNION TESTS REPORT 
SANAPAK SAFEST SANITARY NAPKIN 
Proved Most Absorbent of all Leading 
Brands by Scientific Fact-Finding Service 


Report Published in “Consumer Reports” Magazine 


These startling tests published in the August 1949 issue of “Consumer Reports,” 
official publication of Consumers Union, rated Sanapak most absorbent—thus, 
safest—of all leading sanitary napkins tested. The report stated: “In 
Sanapak ... water-repellent paper was used between cores of filler; Sanapak 
had excellent absorbency.” : 

This water-repellent material—both in the center of the napkin, plus three 
full layers at the back (Sanapak’s famous “Pink Safety Back”)—is the reason 
for Sanapak’s amazing extra safety. It is the reason, too, why thousands of 
women have learned by actual experience that they prefer Sanapak to all other 
brands. Sanapak is so much safer—so much more comfortable. You know 
you’re safe with Sanapak. 

We publish this news independent of Consumers Union, because we believe 
it to be of vital importance to the vast majority of American women. Consumers 
Union is a subscription service for members only, and was not trying to increase 
Sanapak sales. It was testing solely to determine the facts, the unvarnished 
truth. Sanapak’s amazing superiority was demonstrated solely on its merit. 

Prove it to yourself. Get Sanapak today—without risking a single penny. 
Sanapak is the safest and most comfortable sanitary napkin you ever wore, 
or its makers guarantee double your money back! 


In addition to its cartons and newspaper advertisement, respondent 
distributed widely among its dealers a large broadside or circular 
containing substantially the same statements as the carton and news- 
paper advertisement. 

(d) In the examiner’s opinion respondent’s representations were 
inaccurate and misleading. The clear purport and implication of the 
statements was that the tests conducted by Consumers Union had 
shown respondent’s product to be the safest or most absorbent of all 
sanitary napkins tested. ‘Actually, this was not the fact. All that the 
tests, as reported by Consumers Union, had shown was that respond- 
ent’s napkin was among the first three in absorbency. The only reason 
the product was listed first in this group of three was that it was lowest 
in price. In fact, the actual figures or ratings on absorbency disclosed 
by the evidence show that according to the tests respondent’s napkin 
was third or last in this group. These figures were not included in 
the report and respondent therefore cannot be charged with knowledge 
of them. The report did, however, as shown above, expressly state 
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that “Listing within each group is by cost,” and the prices listed in the 
report showed the price of Sanapak to be the lowest of the napkins 
in the first group. 

(e) It is urged by respondent that it did not represent that the 
tests showed Sanapak to be the most absorbent of all napkins tested, 
but that it represented only that the tests showed Sanapak to be the 
most absorbent of all “leading brands” tested; that the two brands of 
sanitary napkins which enjoy the largest sales were not included by 
Consumers Union in the first group listed in the report; that respond- 
ent’s product is next to these two napkins in sales; and that therefore 
the tests did show Sanapak to be the most absorbent of the leading 
brands. In the examiner’s opinion the representations cannot be 
justified on this ground. In the first place, the statement on one side 
of the carton made no reference to leading brands but read simply 
“Consumers Union Tests Report Sanapak Safest!”. Aside from this, 
however, the general purport and implication of the advertisements 
was that the tests had found Sanapak to be the most absorbent sanitary 
napkin of all those tested. 

Par. 4. In connection with the reference in its advertisements to 
the Consumers Union tests, respondent used a picture of a testing 
device or apparatus, which picture also included a microscope and 
certain test tubes such as are used for bacteriological cultures. The 
complaint attacks this picture as misleading, charging that the device 
pictured is not the same kind of device as that used by Consumers 
Union, and that no microscope or culture tubes were used in the tests. 
As for the device pictured, both it and the device which was actually 
used by Consumers Union were exhibited to the examiner during the 
hearings. While there are certain minor differences between the two, 
the apparatus of Consumers Union having certain refinements which 
are not present on the other device, the two devices are of the same 
general type and are operated in essentially the same manner. In the 
examiner’s opinion the use by respondent of the picture of the device 
was not misleading. As for the microscope and culture tubes, these 
doubtless were included by respondent in the picture merely to con- 
note scientific accuracy and care. It is difficult to see how their use 
could mislead the public. The matter would also appear to be so 
inconsequential as to be without public interest. 

Par. 5. (a): The newspaper advertisement in question also carried 
the picture of a young woman and immediately below the picture 
the following: 


“YOU'D NEVER DREAM 
ANYTHING COULD 
BE AS SOFT AS SANAPAK” 
SAYS NEW YORK STYLIST 
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_Joan Ellis, famous New York stylist, says: “I found 
a sanitary napkin that’s a glorious improvement. It’s 
Sanapak—and I never thought I’d find a napkin that’s 
so amazingly soft and comfortable. You see, Sanapaks 
are uniquely shaped to fit without bulk or chafing. 
Faced with cotton, too. 

“Another feature is the ‘Triple Protection’ given by 
Sanapak’s famous ‘Pink Safety Back.’ Get a box and 
see if you don’t agree that they’re wonderful!” 


The carton and circular also carried the picture of the young woman 
and below the picture the legend “‘You’d Never Dream Anything 
Could be as Soft as SANAPAK’ says New York Stylist.” 

(b) The person referred to by respondent as Joan Ellis is, in fact, 
a young lady of another name who is employed by respondent in the 
capacity of secretary to one of its officers. She is not a stylist and 
makes no claims to that effect. As a part of her secretarial duties 
she occasionally answers letters from women regarding sanitary nap- 
kins, and particularly Sanapak, using in such correspondence the name 
Joan Ellis. Because of the nature of its product respondent feels 
that it is preferable that correspondence with women regarding the 
product be carried on under a feminine name, and the name Joan Ellis 
is merely the name chosen by respondent for that purpose. The pic- 
ture in the advertisements is not that of the employee, but of a profes- 
sional model. Obviously respondent’s advertisements were unwar- 
ranted and misleading in that they represented or implied that its 
product had been endorsed or approved by an independent and im- 
partial stylist or fashion authority. 

Par. 6. (a) : Respondent urges that the element of public interest is 
lacking both with respect to the Joan Ellis issue and with respect 
to the representations concerning the results of the Consumers Union 
tests. In this connection respondent points out that the newspaper 
advertisement was inserted in only one issue of one newspaper; that 
while 750,000 of the cartons were manufactured, only 500,000 were 
packaged with sanitary napkins and of this number 200,000 were un- 
packed, in August 1950, and the empty cartons destroyed; and that 
subsequently, in December 1950, the remaining 250,000 empty cartons 
were destroyed. Thus, of the 750,000 cartons manufactured, only 
300,000 actually reached the public. Respondent further asserts that 
it has no intention of using any of the questioned representations 
in the future. 

(b) In the examiner’s opinion these circumstances are insufficient 
to warrant a conclusion that the matters in question are without public 
interest. While it is true that the advertisement was inserted in only 
one issue of the newspaper, it was a full page advertisement in a news- 
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paper with very wide circulation and undoubtedly the advertisement 
was seen by hundreds of thousands of readers. Moreover, some of the 
300,000 cartons of napkins were still being sold to the public by dealers 
at the time of the hearings, two of the packages being purchased at 
that time from retail drugstores in New York City by a representative 
of Consumers Union. In addition to the newspaper advertisement 
and the cartons there is the matter of the circular, which was widely 
distributed by respondent among its dealers. 

Par. 7. The complaint also charges that respondent’s representa- 
tions with respect to the Consumers Union tests are misleading for 
the further reason that there has been a change in the construction of 
respondent’s napkin since the Consumers Union tests were made and 
that consequently the napkin now being sold by respondent is not the 
napkin which was the subject of the tests, being inferior to the tested 
napkin in absorbency. While there is some evidence in support of 
this charge, there is positive, unequivocal testimony, not only from 
officers of respondent but also from the employees who are actually 
engaged in manufacturing and testing the napkins, that during the 
last five years there has been no change whatever in the construction 
of the napkin, with respect to materials or otherwise. It appears that 
regular and frequent inspections of the napkins are made during the 
process of manufacture and also that the napkins are frequently 
tested for absorbency, all irregular or defective napkins being dis- 
carded. Respondent recognizes that occasionally a napkin which is 
irregular or defective may leave its plant, but respondent insists that 
such occurrences are accidental, being due to the factor of human 
error or to some temporary defect in the manufacturing machinery, 
and are not the result of any intentional change in the construction or 
method of manufacture of the product. In the examiner’s opinion 
the weight of the evidence is against the complaint on this issue. 

Par. 8. (a): The complaint appears to raise also the issue of the 
relative merits of respondent’s product as compared with other, com- 
peting sanitary napkins, this issue being wholly independent of the 
issue with respect to respondent’s representations as to the results of 
the Consumers Union tests. The complaint alleges that respondent 
has represented that “because of the alleged superiority in absorbency 
Sanapak is superior for use under ordinary and usual conditions to 
other sanitary napkins under like conditions.” The complaint then 
charges that “Under ordinary and usual conditions of use the alleged 
superiority in absorbency of Sanapak does not render it superior to 
many other sanitary napkins,” and that respondent’s product is “in- 
ferior in that respect (absorbency) to many other sanitary napkins.” 

(b) Obviously, a matter of this nature, involving a determination 
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of the relative merits of competing products, should be approached 
with the utmost caution. Certainly, such an adjudication should not 
be attempted except upon the basis of evidence which is clear and 
convincing. In the examiner’s opinion such evidence is lacking in 
the present record. Tests made by Consumers Union and by an in- 
dependent testing laboratory at the instance of Consumers Union 
after the publication by respondent of the newspaper advertisement in 
question tend to support the charge in the complaint. On the other 
hand, the first Consumers Union tests placed respondent’s product 
among the three products in the first group. Also opposed to the 
complaint are certain tests made by respondent which, while appar- 
ently not conducted in as scientific and accurate manner as the other 
tests, are, in the examiner’s opinion, not without some probative 
value. All of the tests indicate that sanitary napkins of the same 
brand and presumably the same construction frequently differ widely 
~ in absorbency. The tests appear, at best, to be inconclusive on the 
present issue. The examiner is therefore of the view that this charge 
in the complaint has not been sustained. 

Par. 9. The use by respondent of the erroneous and misleading rep- 
resentations set forth in Paragraphs Three and Five has the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public with respect to respondent’s product, and the tendency 
and capacity to cause such portion of the public to purchase such prod- 
uct as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public, and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Doeskin Products, Inc., a corpo- 
ration, and its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of sanitary napkins in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from representing, directly or by 
implication : 

1. That tests conducted by the organization known as Consumers 
Union have shown respondent’s product to be the safest or most 
absorbent of all sanitary napkins tested. 
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2. That respondent’s product has been endorsed or approved by 
any stylist or fashion authority, unless the person referred to is in 
fact an independent stylist not connected with respondent, and unless 
such person has in fact endorsed or approved said product. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That respondent Doeskin Products, Inc., a 
corporation, shall, within sixty (60) days after service upon it of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist contained in said initial decision, a copy of 
which is attached hereto [as required by aforesaid order and decision 
of the Commission |. 
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Docket 5841. Complaint, Jan. 18, 1951—Decision, May 15, 1952 


Any qualification or explanation of the name “United States Navy Magazine” 
to the effect that a publication so entitled has no official connection with the 
United States Navy would only contradict rather than qualify the conclusion 
necessarily attendant upon the use of such name, and would not eliminate 
the tendency and capacity of the use of such name to mislead and deceive. 


Where a private corporation, organized for profit, and its two officers, engaged 
in the publication and in the competitive interstate sale and distribution 
of their “United States Navy Magazine” and in soliciting advertising therein, 
and selling subscriptions thereto through methods designed to capitalize 
on the erroneous impression that it was officially connected with the Navy— 

(a) Represented falsely in their advertising, letters and circulars that said 
publication was officially connected with or sponsored by the Navy, and 
that it was owned, edited and published by Navy personnel; the facts being 
that, owned and published by said corporation, the magazine was largely 
carried on by its president, who was its principal stockholder and a retired 
Navy Chief Warrant Officer, and not by persons on active duty in the Navy; 

(b) Represented falsely, as aforesaid, that said publication contained a com- 
plete coverage of Navy news from correspondents on ships at Naval stations, 
bases and yards, and from Washington; and 

(c) Represented, as aforesaid, that said publication had a national office in 
Washington, D. C. and editorial offices in several other cities of the United 
States; 

The facts being their only editorial office was that of the said president in 
Philadelphia; the address given as their national office was only a mailing 
address; and the other addresses listed were mailing addresses of the offices 
of free-lance advertising agents authorized to sell advertising space in said 
magazine; 

(da) Falsely represented and implied through use of the name, “United States 
Navy Magazine” as the title of their publication, that said magazine was an 
official publication of the United States Navy, notwithstanding affirmative 
statements therein and elsewhere to the contrary which, by reason of small 
type in inconspicuous locations and obscure language were of no substantial 
value in correcting the false impression thereby created ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into a mistaken belief that their publication was an 
official publication of the Navy, and that such other representations were 
true, and into the purchase of said publication or advertising space therein 
as a result, and thereby to divert to them from their competitors substantial 
trade in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 


therein. 


1348 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T.C. 


Before Mr. James A. Purcell, hearing examiner. ipe 
Mr. Charles 8S. Cox and Mr. J. F. Walsh for the Commission. 
Mr. Byron N. Scott, of Washington, D. C., for respondents. 


CompLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that United States Navy 
Weekly, Inc., a corporation, and George L. Carlin and Ray E. Fenste- 
maker, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracraru 1. Respondent, United States Navy Weekly, Inc., is a 
corporation existing under the laws of the State of Virginia. Re- 
spondents, George L. Carlin and Ray E. Fenstemaker are President 
and Secretary-Treasurer, respectively, of respondent United States 
Navy Weekly, Inc., and, as such, formulate, control and direct the 
policy of said corporate respondent. All of said respondents have an 
office mailing address at Room 820 National Press Building, Wash- 
ington, D. C. 

Said respondents are now, and for more than ten years last past have 
been, engaged in the publication, sale and distribution of a publication 
known as United States Navy Magazine and in the sale of advertising 
space therein and subscriptions thereto. Respondents cause and have 
caused said publication to be shipped from their place of business in 
the District of Columbia or in the State of Pennsylvania to purchasers 
in States other than the State of Pennsylvania or the District of Co- 
lumbia and at all times mentioned herein have maintained, and now 
maintain, a course of trade in said publication in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business as aforesaid, 
respondents have made many statements and representations concern- 
ing said business and the nature of the same in newspapers, letter- 
heads, circulars and other literature. Typical of, but not limited to, 
such statements and representations are the following: 

“United States Navy Magazine,” “The Flagship of Navy Publications—At your 
Service Since 1927,” “Owned, Edited and Published by Naval Personnel,” and 


“All the News from Washington—Official—Reliable.” “Please don’t confuse 
our publication with the so-called service publications owned by civilians.” 
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Par. 3. The respondents in the manner aforesaid have represented 
that such publication is an official organ or publication of the United 
States Navy Department and the same is associated or connected with 
the United States Navy; that the same is the main publication of the 
Navy relative to all other publications of the Navy Department; that 
the said publication is owned, edited and published by naval personnel 
and that it contains all naval news from Washington of an official and 
reliable nature. 

In truth and in fact, said United States Navy Magazine is in no 
manner connected with the United States Navy Department and is 
neither owned, edited nor published by naval personnel in that the same 
is privately owned and operated, and personnel employed in connec- 
tion therewith is not that of the United States Navy or the United 
States Navy Department and is composed of civilians; said publication 
does not contain all the news from Washington of an official and re- 
liable nature, but only contains a portion of news that has been released 
by the United States Navy Department to, and available through, all 
news agencies alike. 

Par. 4. Respondents in the manner aforesaid have also represented 
that they have publication, editorial and other offices located at various 
places and have within the times aforesaid included the following: 
publication offices at—South and Hanover Streets, Pottstown, Pa.; 
675 N. Broad Street, Philadelphia, Pa.; 642 N. Broad Street, Phila- 
delphia, Pa.; E. Madison Ave. at Holley Street, Clifton Heights, Pa. ; 
editorial offices at—12 South 12th Street, Philadelphia, Pa.; and 
Schaff Building, 15th and Race Streets, Philadelphia, Pa.; 742 Market 
Street, Room 230, San Francisco, California; 228 West 4th Street, 
Room 305, Los Angeles, California; Kress Building, Room 507, Long 
Beach, California; and other offices at—1419 North American Build- 
ing, Philadelphia, Pa.; Finance Building, Philadelphia, Pa.; Harry 
J. Collins, Suite 543, 7th and Liberty Avenues, Pittsburgh, Pa.; 11017 
Cedar, Cleveland 6, Ohio; 424 S. Broadway, Los Angeles, California; 
812 Pine Avenue, Room 205, Long Beach, California; 46 Burns Street, 
N. E., Washington, D. C., and Suite 820, National Press Building, 
Washington 4, D. C. 

Respondents have, in the manner aforesaid, also made statements 
and representations as follows: 

We offer you complete coverage of the ships and stations of the Navy 

Correspondents on Navy ships, at Naval Stations, Bases and Yards. 

Par. 5. Respondents have thereby represented that their business 
is of such magnitude that it has publication, editorial and other offices 


1350 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T.C. 


at the places listed, and has coverage of all the ships and stations and 
has accredited correspondents on all the ships, and at all stations, bases 
and yards, of the United States Navy. 

In truth and in fact, respondents do not have publication offices at 
the places listed therefor but only have facilities available to said 
respondents for the purpose of publishing any given issue of said 
publication, United States Navy Magazine, under contract for same. 
In truth and in fact, respondents do not have offices at some of the 
addresses listed, and only have mailing addresses thereat. Respond- 
ents do not have coverage of any nature of most of the ships and sta- 
tions nor accredited correspondents on any of the ships nor at any of 
the stations, bases or yards, of the United States Navy. 

Par. 6. In the course and conduct of said business respondents have 
also made the following representations and statements on circulars, 
letterheads and in letters addressed to prospective advertisers as 
follows: 

SEND YOUR GREETINGS TO THE OFFICERS AND MEN AND PAY HONOR 


TO THE WORLD’S GREATEST NAVY AND THE FINEST PERSONNEL 
OF ANY NAVY 


Send a Message of encouragement and congratulations to the personnel of 
OUR Navy that has never been licked in battle. PAY THEM A TRIBUTE. 


EE Sa ONTO Ue HO) bGeb ue 


NAVY CASUALTY TOTALS (Official Navy Figures as of November 9, 1945) 
56,557 Killed ; 80,264 Wounded 8,624 Still Missing 


Picture of 
Cemetery with Crosses 


Official U. S. Navy Photo. 


HONORED, THEY LIE AT REST ON FAR-FLUNG ISLANDS, OR IN THD 
OCEAN’S ARMS 


WE SHALL NEVER FORGET THEY DIED FOR US 
UNITED STATES NAVY MAGAZINE 

Owned and Operated by Active, Reserve and Retired Navy Personnel 
Exclusively ! 

Dedicates its May edition to the memory of our shipmates, the brave and 
heroic officers and men of the United States Navy killed while engaging the 
enemy in battle. 

On this MEMORIAL DAY of 1947, we urge and request you to cooperate with 
the United States Navy Magazine and send your condolences and sympathy to 
the brave officers and men of the Navy who have battled side by side in the 


ships and on the stations of the Navy with men who died while engaged in the 
battle with the enemy. 
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“NAVY DAY TRIBUTE 
TO the Heroic Officers and Men of the United States Navy 


Pay A tribute to the Navy Day-—October 27 
Brave Officers and sponsored by the 
Men of the Navy Navy League of the 


United States 


Boost The Morale. Send greetings to the Navy and Honor the Brave officers 
and Men. 
PATRIOTIC NAVY DAY EDITION 

Pay a Well Deserved Tribute to the Brave and Courageous Officers and Men 
of the United States Navy this Navy Day. 
SHOW YOUR PATRIOTISM IN THIS GREAT NAVY DAY EDITION! 


WH ASK YOU—was it too much to ask your firm to send a message of 
condolence to men out there who daily give their lives so you civilians may live 
in comfort. While I was on active duty, I would not have believed the indif- 
ference that YOU CIVILIANS exhibit toward the men of the service. What a 
heartless gang you must be. 


* * * x * ¥ * 


Might I suggest that when you sell again—sell yourself a heart. 


Par. 7. In the manner aforesaid respondents have thereby repre- 
sented that the placement of an advertisement in said publication, 
United States Navy Magazine, would thereby inure to the benefit of 
the advertiser as a tribute and act of patriotism in honor of naval 
personnel killed in action as well as all naval personnel who have 
served in the United States Navy, and that the placement of such an 
advertisement in said publication is definitely an act of patriotism 
and would be construed as an expression of appreciation by the adver- 
tiser of a debt of gratitude to the past and present personnel of the 
United States Navy; that any person or addressee receiving one of 
respondent’s solicitations to advertise in said publication, who refuses 
to place an advertisement in such publication, thereby indicates a lack 
of patriotism on the part of said recipient and indicates an indifference 
towards the men in the service. 

Par. 8. In truth and in fact, said publication is privately owned and 
operated and does not inure to the benefit or credit of the United States 
Navy Department nor the men in the service of the United States 
Navy. No part of the proceeds from the advertisements placed in 
said publication is paid over to any naval organization, society or 
division of the United States Navy Department, and said business is 
conducted solely for the benefit and profit of the stockholders owning 
the stock in said corporate respondent herein. 
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Par. 9. The use by respondents of the name, United States Navy 
Magazine, as aforesaid, has had and now has the capacity to, and does, 
mislead and deceive members of the purchasing public into the 
mistaken and erroneous belief that said publication is an official organ 
or publication of the United States Navy Department and because of 
such mistaken belief, causes them to purchase advertising space in 
said magazine. 

Par. 10. At all times mentioned herein, respondents, in the course 
and conduct of their business, have been in actual and substantial 
competition with other corporations and individuals and with firms 
and partnerships likewise engaged in the publication of magazines; 
in the sale of subscriptions thereto, of advertising therein and in the 
distribution thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 11. The use by respondents of the aforesaid acts and practices 
in connection with the sale and the offering for sale of their said 
publication in commerce as described herein, has had, and now has, a 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the belief that the above- 
described representations are true. As a consequence of such errone- 
ous and mistaken beliefs, as herein set forth, the purchasing public 
has been induced to purchase and has purchased substantial quantities 
of advertising in said publication and subscriptions to said publication 
with the result that trade has been unfairly diverted from competitors 
of respondents. 

Par. 12. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and to 
respondents’ competitors and constitute unfair and deceptive acts and 
practices in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 18, 1951, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
United States Navy Weekly, Inc., a corporation, and George L. Car- 
lin and Ray E. Fenstemaker, individually and as officers of said re- 
spondent corporation, charging them with the use of unfair and de- 
ceptive acts and practices in commerce and unfair methods of compe- 
tition in commerce in violation of the provisions of said Act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, hearings were held at which testimony and other evidence in 
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support of and in opposition to the allegations of said complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
examiner on the complaint, the answer thereto, testimony and other 
evidence, and proposed findings as to the facts and conclusions pre- 
sented by counsel, and said hearing examiner, on May 31, 1951, filed 
his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came 
on for final consideration by the Commission upon the record herein, 
including briefs in support of and in opposition to said appeal and 
oral argument of counsel; and the Commission, having. issued its 
order granting said appeal in part and denying it in part and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, United States Navy Weekly, Inc., is a 
corporation existing under the laws of the State of Virginia. Respond- 
ents, George L. Carlin and Ray E. Fenstemaker, are President and 
Secretary-Treasurer, respectively, of respondent United States Navy 
Weekly, Inc., and, as such, formulate, control and direct the policy 
of said corporate respondent. All of said respondents have an office 
mailing address at Room 820, National Press Building, Washington, 
D. C. The permanent address of respondent Carlin is 4749 North 
Thirteenth Street, Philadelphia, Pennsylvania. Respondent Carlin 
maintains an editorial office for respondent United States Navy 
Weekly, Inc., at 12 South 12th Street, Philadelphia, Pennsylvania. 

Said respondents are now, and for many years last past have been, 
engaged in the publication, sale and distribution of a magazine named 
“United States Navy Magazine,” and in the sale of advertising space 
therein, in commerce. Respondents cause said publication to be 
shipped from the State of Pennsylvania to purchasers thereof in 
States other than the State of Pennsylvania, and at all times men- 
tioned herein have maintained, and now maintain, a course of trade 
in said publication in commerce among and between the various States 
of the United States and in the District of Columbia. At all times 
mentioned herein, respondents have been in actual and substantial 
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competition with others engaged in the publication and circulation of 
magazines, and in the sale of subscriptions thereto and of advertising 
therein, in commerce between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
respondents have made the following representations in their maga- 
zine and in letters and circulars sent to prospective advertisers in 
their magazine: 

The FLAGSHIP of NAVY Publications— 

At Your Service Since 1927 

OWNED, EDITED AND PUBLISHED BY NAVY 
PERSONNEL 

Please don’t confuse our publication 

with the ordinary so-called service 

publications owned by civilians. 

Par. 8. By the use of the above set out statements respondents have 
represented that their magazine is an official publication of the United 
States Navy and that it is owned, edited and published by persons 
on active duty with the United States Navy. 

Par. 4. In fact respondent United States Navy Weekly, Inc., which 
owns and publishes the magazine United States Navy Magazine, is a 
private corporation organized for profit. This corporation is not 
connected in any manner with, nor is its magazine an official publica- 
tion of, or sponsored or endorsed by, the United States Navy or the 
United States Navy Department or any branch or division thereof. 
Nor is this magazine owned, edited or published by persons on active 
duty with the United States Navy. The actual editing and publishing 
work has largely been carried on by respondent George L. Carlin, a 
retired United States Navy Chief Warrant Officer, who is the principal 
stockholder in respondent corporation. His activities in connection 
with this magazine have been carried on by him while in an inactive 
retired Navy status. 

Par. 5. In the course and conduct of their business, as aforesaid, 
respondents have also made the following representations in their 
magazine and in letters and circulars sent to prospective advertisers 
in their magazine: 

Correspondents on Navy ships, at Naval 
stations, bases and yards. 

We offer you complete coverage of the 
ships and stations of the Navy. 


All the news from Washington Official— 
Reliable. 


Respondents have also stated in their said publication that they 
maintain a national office in Washington, D. C., and editorial offices 
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in several other cities of the United States. The cities in which these 
editorial offices have been represented as being located have varied 
from time to time. Typical of such representations was respondents’ 
listing of addresses in Philadelphia, Pennsylvania, San Francisco, 
Los Angeles and Long Beach, California, in one issue of their maga- 
zine under the heading “Editorial Offices.” 

Par. 6. By the use of the above set out statements the respondents 
have represented that they maintain a large business organization 
with a national office in Washington, D. C., and with several editorial 
offices located in various other cities of the United States, and that 
their publication contains a thorough coverage of the Navy news 
from Washington, D. C., and from the Navy’s ships, stations, bases 
and yards. 

Par. 7. In fact respondents’ business is very small. Their entire 
paid staff consists of respondent Carlin. Their only editorial office 
is that of respondent Carlin’s, whose office is now, and during the 
period of time in which the representations as to the editorial office 
hereinabove referred to were made has been, located in Philadelphia, 
Pennsylvania. The address given as respondents’ national office is 
only a mailing address from which mail is forwarded to respondent 
Carlin.. The addresses listed as editorial offices, other than in Phila- 
delphia, are in fact either mailing addresses or the offices of free- 
lance advertising agents authorized to sell advertising space in re- 
spondents’ magazine. 

Respondents’ magazine is presently published once every two 
months and has a total circulation of 2,500 copies per issue. Their 
Navy news sources, other than those contacts made by respondent 
Carlin personally, are limited to official news releases issued by the 
Navy Department, greetings and messages solicited from high-rank- 
ing Naval officers and special articles contributed gratuitously or on 
a fixed columnar basis by Navy personnel from time to time. They 
do not have or publish a full and complete coverage of the Navy 
news from Washington, D. C., or from the Navy ships, stations, bases 
and yards. 

Par. 8. The name “United States Navy Magazine,” used by respond- 
ents as the title for their magazine, implies that the publication is an 
official publication of the United States Navy. Respondents have 
affirmatively stated both in said publication and in their letters and 
circulars soliciting advertising that said publication was not owned 
by the United States Navy. However, such denials when made in 
said publication were made in such small type and in such incon- 
spicuous locations and when made in advertising circulars usually 
were made in such obscure language, that such denials were not of 
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any substantial value in eliminating the tendency and capacity of the 
use of said name to create the impression that said publication is an 
official publication of the United States Navy. . 

Respondents’ methods of soliciting advertisements and of selling 
subscriptions to said publication are designed to capitalize on the 
erroneous belief that their publication is officially connected with 
the United States Navy. Practically all of the advertisements solic- 
ited and published by respondents are in the form of greetings or 
tributes by the advertisers to the men of the United States Navy. 
These advertisements are solicited through appeals to the patriotism . 
of the prospective advertiser and to his gratitude to the men of the 
United States Navy. Respondents also solicit subscriptions for their 
magazine to be sent to Naval and Veterans hospitals, by similar 
methods. 

Par. 9. The use by the respondents of the name “United States 
Navy Magazine” as the title of their publication, and the use of the 
false, misleading and deceptive statements and representations, re- 
ferred to in Paragraphs Two, Three, Five and Six of these findings, 
has had and now has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that respondents’ publication is an official publication 
of the United States Navy and that such statements and representa- 
tions are true, and into the purchase of said publication or advertising 
space therein as a result of such erroneous and mistaken beliefs. By 
reason of the erroneous and mistaken beliefs so engendered, the use 
of the name “United States Navy Magazine” as the title of respond- 
ents’ publication and the use of such statements and representations 
have also had and now have the tendency and capacity to divert te 
respondents, from their competitors, substantial trade in commerce 
between and among the various States of the United States and in 
the District of Columbia. 


CONCLUSION 


1. The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices In commerce within the intent and meaning of the Federal ‘Trade 
Commission Act. 

2. Any qualification or explanation of the name “United States 
Navy Magazine” to the effect that a publication so entitled has no 
official connection with the United States Navy would only contradict 
rather than qualify the conclusion necessarily attendent upon the use 
of such name. The presence of such contradictory statements would 
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not eliminate the tendency and capacity of the use of such name to 


mislead and deceive. 
ORDER 


It is ordered, That the respondent, United States Navy Weekly, Inc., 
a corporation, and its officers, representatives, agents and employees 
and the individual respondents, George L. Carlin and Ray Fenste- 
maker, and their respective representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
solicitation for the sale of advertising space in, or the offering for 
sale, sale or distribution of respondents’ magazine or any other pub- 
lication in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Using the name “United States Navy Magazine” as the title of 
any publication not officially connected with or sponsored by the 
United States Navy, or using any other title which falsely represents, 
directly or by implication, that the publication so entitled is officially 
connected with or sponsored by the United States Navy. 

2. Representing, directly or by implication: 

(a) That said publication is officially connected with or sponsored 
by the United States Navy or the United States Navy Department or 
any of their branches or divisions. 

(b) That said publication is owned, edited or published by naval 
personnel or by anyone acting in other than a civilian capacity. 

(c) That said publication contains a complete coverage of Navy 
news from the ships, stations, bases or yards of the United States Navy 
or from Washington, D. C. 

(d) That said publication has a national office or an editorial office 
at any location contrary to the fact. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


HAIR EXPERTS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5757. Complaint, Mar. 22, 1950—Decision, May 17, 1952 


Where a corporation and its three officers, engaged in the operation in cities in 
various States of branches and retail stores dealing exclusively in the sale 
of cosmetic and medicinal preparations for external use in the treatment 
of conditions of the hair and scalp, and in the use of said preparations in 
office treatments ; 

In conducting their operations (1) through extensive advertising inviting per- 
sons to come to their places of business for diagnosis and treatments in- 
volving purchase of their preparations; (2) through selling home treatment 
kits of their preparations to persons thus induced to visit their offices; (3) 
through sending traveling representatives to various cities, extensively 
advertising their visits and inviting the public to call upon them for diag- 
nosis and advice, following which said representatives recommended either 
office treatment or purchase of the home treatment kits; and (4) the mail- 
ing of questionnaires, answers to which were followed up by offers of branch 
office treatment or the sale of home treatment kits; in advertisements in 
newspapers, periodicals, and other advertising literature— 

(a) Represented falsely that use of their preparations, methods and treatments, 
by their operators in their places of business and by purchasers in their 
homes, would cause hair to grow when growth had ceased and resulted in 
thin hair or partial baldness; that the hair growing functions of the scalp 
would be rejuvenated; and that fuzz on the scalp would be developed into 
normal hair; 

(b) Represented falsely that the germicides included among their preparations 
would penetrate below the skin surface and kill bacteria there located, and 
destroy bacilli on the scalp surface; 

(c) Represented falsely that their preparations would prevent baldness, grow 
hair on bald heads and enable an individual to maintain a thick growth of 
hair for life; would reopen clogged hair passages in the scalp, energize hair 
papillae, make sluggish circulation in the scalp normal, and eliminate exces- 
Sive falling hair, loose dandruff, itching and dryness and oiliness of the hair 
and sealp; 

(d) Represented that their preparations, treatments and methods were new 
scientific discoveries in the treatment of hair and scalp disorders; when 
in fact all the ingredients in said preparations, as well as said methods of 
treatment, have been used without success for many years in efforts to 
correct falling hair and prevent baldness; and 

(e) Represented falsely by the use of the designation “Trichologist” in their 
advertisements that certain of their operators or employees had had compe- 
tent training in dermatology or other branches of medicine having to do 
with the diagnosis and treatment of scalp disorders affecting the hair; 
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With capacity and tendency to deceive a substantial portion of the public into 
the mistaken belief that such representations were true and thereby induce 
it to visit respondents’ offices for treatment and purchase of aforesaid 

_ products: 

Held, That such acts and. practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. George M. Martin and Mr. J. M. Doukas for the Commission. 
Hogan, Kelleher & Bill, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Hair Experts, Inc., 
a corporation, and Robert W. Farrell, Harold E. Candler and Abram 
Jacobson as individuals and as officers of said corporation have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarH 1. Hair Experts, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Michigan, with its principal office and place of business at 
1214 Griswold Street, Detroit, Michigan. 

Robert W. Farrell is the president of said corporation. The office 
and principal place of business of said respondent is 1214 Griswold 
Street, Detroit, Michigan. 

Harold E. Candler is vice president and treasurer of said corpora- 
tion. The office and principal place of business of said respondent 
is 1448 Wabash Street, Detroit, Michigan. 

Abram Jacobson is the secretary of said corporation. The office 
and principal place of business of said respondent is 1214 Griswold 
Street, Detroit, Michigan. 

The respondent, Hair Experts, Inc., also maintains and operates 
branches and retail stores in the cities of Philadelphia, Pennsylvania ; 
New York, New York; Brooklyn, New York; Newark, New Jersey; 
Jamaica, Long Island; Baltimore, Maryland; Washington, D. C.; 
Boston, Massachusetts, and Pittsburgh, Pennsylvania, which places 
of business are operated under the name of Hair Experts, Inc., and 
which deal exclusively in the preparations sold, by respondents, and 
the use of said preparations in office treatments. 
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The individual respondents, individually and as officers of the cor- 
porate respondent, formulate, direct and control all of its business 
activities and policies. In connection with the control of the business 
activities of the main offices in Detroit and the branch offices, the re- 
spondents cause the preparation of all advertising copy used by such 
branches. 

Par. 2. In the course and conduct of their business the respondents, 
for several years last past, have been engaged in the sale and distri- — 
bution of various cosmetic and medicinal preparations for external 
use in the treatment of conditions of the hair and scalp, and in the use 
of said preparations in connection with treatments administered in 
their various offices. Respondents cause said preparations, when sold, 
to be transported from the place of business of the corporate respond- 
ent in Michigan and from other manufacturers. located in the State of 
Michigan and in other States to its various branches or retail stores 
owned and operated as hereinabove set forth and to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned here- 
in have maintained a course of trade in said cosmetic and medicinal 
preparations in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. Respondent has adopted several methods in connection with 
the sale of their various preparations. First, respondents, through 
extensive advertising, invite persons to come to their places of busi- 
ness for diagnosis and treatment; whereupon certain series of treat- 
ments are recommended. If said treatments are agreed to, certain of 
their cosmetic and medicinal preparations are sold to such persons 
and used in the process of such treatments. Second, respondents sell 
home treatment kits with instructions to persons induced to visit re- 
spondents’ said offices by virtue of said advertisements. These kits 
consist of respondents’ cosmetic and medicinal preparations for the 
treatment of the hair and scalp. Third, certain of respondents’ 
branches have sent traveling representatives to various cities, whose 
visits were extensively advertised in the cities to be visited which ad- 
vertisements invited the public to call upon said representatives for 
diagnosis and advice. These representatives recommended either 
treatment at one of respondents’ branches or the purchase of the home 
treatment kits previously described. Still another method employed 
by respondents was the mailing of questionnaires to prospective pur- 
chasers, which questionnaires when answered were followed up by 
offers of branch office treatment or the sale of home treatment kits 
previously described. | 

Par. 4. In the course and conduct of their aforesaid business the 
respondents have disseminated, and have caused the dissemination of 
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advertisements concerning their preparations by the United States 
mails and by various other means in commerce, as commerce is defined 
in the Federal Trade Commission Act; and respondents have also 
disseminated and have caused the dissemination of advertisements 
concerning their said preparations, by various means, for the purpose 
of inducing, and which were likely to induce, directly or indirectly, the 
purchase of their preparations in commerce, as commerce is defined 
in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said advertisements, dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers and periodicals, 
by circulars, leaflets, pamphlets and other advertising literature are 
the following: 


THICKER HAIR 

Within 6 Months! 

NEW PROVED SCIENTIFIC DISCOVERY REVOLUTIONIZED 
Past Methods Inducing Growth Faster 

—Re-Grow Hair to Full Length * 

Thin Hair gets Thicker Within 6 Months * 

Excessive Hair Loss, Dandruff, Itching and Dryness (or oiliness) are more 
quickly corrected by this new type of treatment and weak diseased hair is more 
readily replaced by a strong, vigorous growth, so essential to true attractiveness 
in both social and business life.* 

JUST THREE STEPS 

First your scalp is thoroughly cleansed of the dandruff or the other disorder 
through special, gentle but effective antiseptics which penetrate below the skin 
surface to kill the source of the infection. Then rejuvenating or rebuilding 
treatments put the scalp in a condition conducive to the growth of strong, 
vigorous hair. Finally the different stimulating action of these advanced liquid 
formulae aid Nature in starting the growth of mature hair. 

THICKER HAIR FOR A LIFETIME 

Once started, this healthy hair grows to normal length. 
Robert W. Farrell, Trichologist * * * 
WONDERFUL NEWS! 

Grow thicker hair within 6 months! 

FREE Hair and Scalp Examination by Mr. Wayne M. Saari, Representative 
of nationally famous HAIR EXPERTS, INC. * 

Here’s the chance of a lifetime .... An opportunity to grow thicker hair 
within 6 months . . . and maintain it for the rest of your life! To analyze the 
condition which is retarding your hair growth, Mr. Saari will personally conduct 
private, professional hair and scalp examinations at the Rowe Hotel from 10 
A. M. to 8 P. M. on Friday, October 24th. He will give you invaluable profes- 
sional advice on how you can retain the hair you have... and still grow 
gloriously thicker hair * 

Should your case require dermatological aids, Mr. Saari will have with him 
a sample kit of special laboratory-created formulae and chemo-therapeutical 
preparations that Hair Experts use in their world famous, hair growing profes- 
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sional office treatments. This professional treatment kit has been especially 
created for those who cannot come into Hair Experts’ office, yet still want to 
enjoy the amazing, gratifying, hair growing results of their treatments. 

Robert W. Farrell, Trichologist * 

LOSING YOUR HAIR! 

Our Modern Science-Based Treatments 

RESTORE 

Better Hair .... 

Healthier Scalp 

In 30 Days 


or we pay the fee! * 
YES in one short month Hair Experts, Inc.’s complete new HAIR TREAT- 


MENTS will cleanse out dandruff, clogged in hair passages, kill vast numbers 
of bacteria swarming beneath diseased scalp, relieves itchiness, revives blood 
circulation, establish more blood circulation, help nature better perform her 
function of growing healthy hairs from your scores of thousands of hair 


follicles— 
Your hair will have more body, life and snap to it. 


GROW THICKER HAIR! * 

Our famous treatments can grow healthier luxuriously thicker hair! What- 
ever the condition that is obstructing your hair growth, Hair Experts will 
analyze it, eliminate the “hair-destroying bacillus”, rejuvenate the hair and scalp 
to the best possible condition for thriving hair growth, and finally aid Contin- 
ued Hair Growth through the years with specialized treatments now, and in- 
structions for future personal use that will help you enjoy a Lifetime of 
Thicker Hair! * 

Eliminate the germ * 

Hliminate dandruff itching * 
Energize the papilla * 

Thicker Hair within a few months. 


PROFESSIONAL HAIR TREATMENTS * 

Persons treated for thinning hair first see actual replacement hairs within 
about 2 months . . . and very abundantly thicker hair within months! * 

Learn how to maintain it for a lifetime * 


NEW SCIENTIFIC DISCOVERIES 

Used in Hair Experts Exclusive Treatments 

Help GROW Thicker Hair 

Old Methods Revolutionized and Made Obsolete and Hair Hxperts’ Nationally 
Famous Treatments Help Regrow “Fuzz” to Full Length, Full Strength! * 

Once your scalp has been rejuvenated to hair growing activity, Hair Experts 
equip you to maintain that growth for a lifetime. 


PROFESSIONAL 
HAIR TREATMENTS * 
If your hair is thinning, or you have the symptoms of alopecia (gradual 
baldness) we urge you to delay no longer* 
Let our proven methods save your hair, produce thicker hair * 
YOUR SCALP ... 
A Dynamic Hair Grower! 
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AVOID BALDNESS... 
Let Hair Experts “Normalize” Your Scalp to Help Produce THICKER 


HAIR within a Few Months! 
Hair Experts Analyze and Rejuvenate the complete cycle of hair growth so 
that lost hair will be replaced naturally by strong, virile, obvious hair growth. 


LOSING YOUR HAIR AND YOUR LOOKS? 

Head for the Hair Experts for the professional care that will help you GROW 
THICKER HAIR* 

Hair Experts’ Specialized Rejuvenating System* 
NOW! HAIR EXPERTS CAN HELP YOU GROW HAIR AT HOME! 


WANT TO GROW THICKER HAIR? 
Here’s How Hair Experts Science-Based Treatments Can Help You 
Hair Experts’ Modern Treatments are Completely Comprehensive 
1. .They disgorge the scalp disorder that is stunting hair growth. 
2. They normalize hair-growing activity. 
3. They stimulate short, weak fuzz to full, vigorous growth.* 
They stimulate the hair-making “factory” to dynamic production* 
Will help you to gloriously, virile, thicker hair . . . and we’ll teach you how to 


maintain it for life. 
Par. 5. Respondents’ preparations are composed of the following 
ingredients in various combinations: 


Wool Fat Benzocain 

Castor Oil Benzoic Acid 

White Oil Mercury 

Cantharides Phenol 

Thymol Cresol 

Isopropyl Alcohol Stearic Acid 
Jaborandi Leaves Triethanolamine 
Euresol Cetyl Alcohol 
Diethylene Glycol Monethylether Resorcinol 

Salicylic Acid Natural Estrogenic 
Castor Oil Substance P. M. U. 
Balsam Peru Androgenic Substance 
Capsicum Sulphur 

Menthol Sorbitol 

Chlorestone Potassium Hydroxide 
Ichthammol Parasept M 
Chloralhydrate Ammonium Chloride 
Pyridium Chloride Sulfonated Oils 


Par. 6. Through the use of the aforesaid statements and representa- 
tions and others similar thereto not specifically set out herein, respond- 
ents represented, directly and by implication, that the use of said prep- 
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arations, methods and treatments by their operators in their various 
places of business and by purchasers of their preparations, in their 
homes, will cause hair to grow when growth has ceased and resulted 
in thin hair or partial baldness; that the hair growing functions of 
the scalp will be rejuvenated ; that fuzz on the scalp will be developed 
into normal hair; that the germicides included among their prepara- 
tions will penetrate below the skin surface, kill bacteria there located 
and will destroy bacilli on the scalp surface; that their said prepara- 
tions will prevent baldness, grow hair on bald heads and will enable 
an individual to maintain a thick growth of hair for life; will reopen 
clogged hair passages in the scalp, energize hair papillae, make slug- 
gish blood circulation in the scalp normal, eliminate excessive falling 
hair, loose dandruff, itching and dryness and oiliness of the hair and 
scalp; and that the preparations, treatments and methods used by 
respondents are new, scientific discoveries in the treatment of hair and 
scalp disorders. 

Respondents, by the use of the designation “Trichologist” in their 
advertisements in connection with certain of their operators or em- 
ployees, thereby represent that said persons have had competent train- 
ing in dermatology or other branches of medicine having to do with 
the diagnosis and treatment of scalp disorders affecting the hair. 

Par. 7. The said advertisements are misleading in material respects 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of re- 
spondents’ preparations, methods and treatments in their places of 
business and the use of their said preparations by persons in their 
homes will have no effect in causing hair to grow in cases of thin hair 
or partial baldness. Their use will not rejuvenate or have any effect 
on the hair growing functions of the scalp and will not cause fuzz to _ 
develop into normal hair. Their germicidal preparations will not 
penetrate below the skin surface nor will they destroy bacilli on the 
scalp surface. They will not prevent baldness, cause hair to grow on 
bald heads nor enable a person to maintain a thick growth of hair for 
any length of time. Said preparations will not reopen clogged hair 
passages, will not energize hair papillae, make sluggish blood circula- 
tion in the scalp normal, eliminate excessive falling hair, loose dan- 
druff, itching, dryness or oiliness of the hair and scalp. The drugs 
contained in said preparations and the methods and treatments used 
by respondents are not new or scientific discoveries. As a matter of 
fact, all the ingredients in said preparations and respondents’ methods 
of treatment have been used without success for many years in an 
effort to correct falling hair, to grow hair and to prevent baldness. 
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The designation “Trichologist” is self-assumed and the persons to 
whom it is applied have not undergone competent training in derma- 
tology or any other branch of medicine pertaining to the treatment 
of scalp disorders affecting the hair. 

Par. 8. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations disseminated as afore- 
said, has had and now has, the capacity and tendency to, and does, mis- 
lead and deceive a substantial portion of the public into the erroneous 
and mistaken belief that all such statements and representations are 
true, and induces a substantial portion of the purchasing public to 
visit respondents’ various offices for the purpose of obtaining treat- 
ments and to purchase respondents’ products hereinabove referred to 
because of such erroneous and mistaken belief, engendered as above set 
forth. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
und as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance’’, dated May 17, 1952, the 
initial decision in the instant matter of hearing examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 22, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents Hair 
Experts, Inc., a corporation, and Robert W. Farrell, Harold E. 
Candler and Abram Jacobson, individually and as officers of Hair 
Experts, Inc., they being respectively President, Vice-President and 
Treasurer, and Secretary thereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After issuance of the complaint respondents filed 
their joint answer on April 20, 1950. On September 20, 1951, re- 
spondents formally moved the withdrawal of the aforesaid answer and 
requested permission to file in lieu thereof an answer admitting all 
the material allegations of fact set forth in the complaint (excepting 
those set forth in the following sentence), and waiving all intervening 
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procedure and further hearings.as to'said facts, such. admission answer 
having been recorded herein on September 21, 1951. The foregoing 
exceptions are that respondents are not now engaged in business in 
the District of Columbia; correcting the spelling of one chemical in- 
eredient; deleting another such; substituting two and adding one 
ingredient not set forth in the complaint, all of which are apparent 
on the face of the record and the Findings of Fact herein contained 
will correctly reflect the facts consonant with the foregoing. No hear- 
ings were held for the taking of testimony or other evidence. 

Thereafter, the proceeding regularly came on for final considera- 
tion by the above-named Hearing Examiner, theretofore duly desig- 
nated by the Commission, on the complaint and answer thereto, as well 
also proposed findings as to the facts and conclusions presented by 
counsel in support of the complaint, oral argument thereon not having 
been requested. Resvondents didnot submit proposed findings and 
conclusion. - cu f 

Said Hearing Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusions drawn therefrom, 
and order: 

FINDINGS AS TO THE FACTS 


Paracrapn 1. Hair Experts, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Michigan, with its principal office and place of business at 1214 
Griswold Street, Detroit, Michigan. 

Robert W. Farrell is the president of said corporation. The office 
and principal place of business of said respondent is 1214 Griswold 
Street, Detroit, Michigan. 

Harold E. Candler is vice-president and treasurer of said corpora- 
tion. The office and principal place of business of said respondent 
is 1448 Wabash Street, Detroit, Michigan. 

Abram Jacobson is the secretary of said corporation. The office 
and principal place of business of said respondent is 1214 Griswold 
Street, Detroit, Michigan. 

The respondent, Hair Experts, Inc., also maintains and operates 
branches and retail stores in the cities of Philadelphia, Pennsylvania; 
New York, New York; Brooklyn, New York; Newark, New J ersey ; 
Jamaica, Long Island; Baltimore, Maryland; Boston, Massachusetts; 
and Pittsburgh, Pennsylvania, which places of business are operated 
under the name of Hair Experts, Inc., and which deal exclusively in 


the preparations sold, by respondents, and the use of said preparations 
in office treatments. 
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The individual respondents, individually and as officers of the cor- 
porate respondent, formulate, direct and control all of its business 
activities and policies. In connection with the control of the busi- 
ness activities of the main offices in Detroit and the branch offices, 
the respondents cause the preparation of all advertising copy used by 
such branches. 

Par. 2. In the course and conduct of their business the respondents, 
for several years last past, have been engaged in the sale and distri- 
bution of various cosmetic and medicinal preparations for external 
use in the treatment of conditions of the hair and scalp, and in the use 
of said preparations in connection with treatments administered in 
their various offices. Respondents cause said preparations, when sold, 
to be transported from the place of business of the corporate respond- 
ent in Michigan and from other manufacturers located in the State 
of Michigan and in other States to its various branches or retail stores 
. owned and operated as hereinabove set forth and to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said cosmetic and medicinal preparations in commerce 
‘between and among the various States of the United States. 

Par. 3. Respondent has adopted several methods in connection with 
the sale of their various preparations. First, respondents, through 
extensive advertising, invite persons to come to their places of business 
for diagnosis and treatment; whereupon certain series of treatments 
are recommended. If said treatments are agreed to, certain of their 
cosmetic and medicinal preparations are sold to such persons and used 
in the process of such treatments. Second, respondents sell home 
treatment kits with instructions to persons induced to visit respond- 
ents’ said offices by virtue of said advertisements. These kits consist 
of respondents’ cosmetic and medicinal preparations for the treatment 
of the hair and scalp. Zhird, certain of respondents’ branches have 
sent traveling representatives to various cities, whose visits were ex- 
tensively advertised in the cities to be visited which advertisements 
invited the public to call upon said representatives for diagnosis and 
advice. These representatives recommended either treatment at one 
of respondents’ branches or the purchase of the home treatment kits 
‘previously described. Still another method employed by respondents 
was the mailing of questionnaires to prospective purchasers, which 
questionnaires when answered were followed up by offers of branch 
office treatment or the sale of home treatment kits previously described. 

Par. 4. In the course and conduct of their aforesaid business the 
respondents have disseminated, and have caused the dissemination of, 
advertisements concerning their preparations by the United States 
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mails and by various other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act; and respondents have 
also disseminated, and have caused the dissemination of, advertise- 
ments concerning their said preparations, by various means, for the 
purpose of inducing, and which were likely to induce, directly or in- 
directly, the purchase of their preparations in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said advertisements, dissem- 
inated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers and periodicals, 
by circulars, leaflets, pamphlets and other advertising literature are 
the following: 


THICKER HAIR 

Within 6 Months! 

NEW PROVED SCIENTIFIC DISCOVERY REVOLUTIONIZED 
Past Methods Inducing Growth Faster 

-Re-Grow Hair to Full Length* 

Thin Hair gets Thicker Within 6 Months* 

Excessive Hair Loss, Dandruff, Itching and Dryness (or oiliness) are more 
quickly corrected by this new type of treatment and weak diseased hair is 
more readily replaced by a strong, vigorous growth, so essential to true attrac- 
tiveness in both social and business life.* 

JUST THREE STEPS 

First your scalp is thoroughly cleansed of the dandruff or the other disorder 
through special, gentle but effective antiseptics which penetrate below the skin 
surface to kill the source of the infection. Then rejuvenating or rebuilding 
treatments put the scalp in a condition conducive to the growth of strong, 
vigorous hair. Finally the different stimulating action of these advanced liquid 
formulae aid Nature in starting the growth of mature hair. 


THICKER HAIR FOR A LIFETIME 
Once started, this healthy hair grows to normal length. 
Robert W. Farrell, Trichologist * * * 


WONDERFUL NEWS! 
Grow thicker hair within 6 months! 


FRHE Hair and Scalp Examination by Mr. Wayne M. Saari, Representative of 
nationally famous HAIR EXPERTS, INC. * Here’s the chance of a lifetime.... 
An opportunity to grow thicker hair within 6 months... . and maintain it for 
the rest of your life! To analyze the condition which is retarding your hair 
growth, Mr. Saari will personally conduct private, professional hair and scalp 
examinations at the Rowe Hotel from 10 A. M. to 8 P. M. on Friday, October 24th. 
He will give you invaluable professional advice on how you can retain the hair 
you have. . . and still grow gloriously thicker hair * 

Should your case require dermatological aids, Mr. Saari will have with him a 
sample kit of special laboratory-created formulae and chemo-therapeutical 
preparations that Hair Experts use in their world famous, hair growing profes- 
sional office treatments. This professional treatment kit has been especially 
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created for those who cannot come into Hair Experts’ office, yet still want to 
enjoy the amazing, gratifying, hair growing results of their treatments. 
Robert W. Farrell, Trichologist * 


LOSING YOUR HAIR! 

Our Modern Science-Based Treatments 
RESTORE 

Better Hair . 

Healthier Scalp 

In 30 Days 

or we pay the fee! * 

YES in one short month Hair Experts, Inc.’s complete new HAIR TRBAT- 
MENTS will cleanse out dandruff, clogged in hair passages, kill vast numbers of 
bacteria swarming beneath diseased scalp, relieves itchiness, revives blood 
circulation, establish more blood circulation, help nature better perform her 
function of growing healthy hairs from your scores of thousands of hair 
follicles— 

Your hair will have more body, life and snap to it. 
GROW THICKER HAIR! * 

Our famous treatments can grow healthier luxuriously thicker hair! What- 
ever the condition that is obstructing your hair growth, Hair Experts will 
analyze it, eliminate the “hair-destroying bacillus,” rejuvenate the hair and 
scalp to the best possible condition for thriving hair growth, and finally aid 
Continued Hair Growth through the years with specialized treatments now, and 
instructions for future personal use that will help you enjoy a Lifetime of 
Thicker Hair! * 

- Kliminate the germ * 

Eliminate dandruff itching * 

Energize the papilla * 

Thicker Hair within a few months. 
PROFESSIONAL HAIR TREATMENTS * 

Persons treated for thinning hair first see actual replacement hairs within 
about 2 months... and very abundantly thicker hair within months! * Learn 
how to maintain it for a lifetime * 

NEW SCIENTIFIC DISCOVERIES 
Used in Hair Experts Exclusive Treatments 
Help GROW Thicker Hair 

Old Methods Revolutionized and Made Obsolete and Hair Experts’ Nationally 
Famous Treatments Help 
Regrow “Fuzz” to Full Length, 

Full Strength! * 

Once your scalp has been rejuvenated to hair growing activity, Hair Experts 
equip you to maintain that growth for a lifetime. 
PROFESSIONAL 
HAIR TREATMENTS * 

If your hair is thinning, or you have the symptoms of alopecia (gradual bald- 
ness) we urge you to delay no longer * 

Let our proven metiods save your hair, produce thicker hair * 

YOUR SCALP... 
A Dynamic Hair Grower! 
AVOID BALDNESS ... 
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‘Let Hair Experts “Normalize” Your Scalp to Help Produce THICKER HAIR 


within a Few Months! * © 


Hair Experts Analyze and Rejuvenate the complete cycle of hair growth so 
that lost hair will be replaced naturally by strong, virile, obvious hair growth. 


LOSING YOUR HAIR AND YOUR LOOKS? 
Head for the Hair Experts for the professional care that will help you GROW 


THICKER HAIR * 


Hair Experts’ Specialized Rejuvenating System * 


NOW! 
WANT TO GROW THICKER HAIR? 


HAIR EXPERTS CAN HELP YOU GROW HAIR AT HOME! 


Here’s How Hair Experts Science-Bused Treatments Can Help You 
Hair Experts’ Modern Treatments are Completely Comprehensive 
1. They disgorge the scalp disorder that is stunting hair growth. 
2. They normalize hair-growing activity. 


3. They stimulate short, weak fuzz to full, vigorous growth. * 
late the hair-making “factory” to dynamic production * 


gloriously, virile, thicker hair. . 
life. 


They stimu- 
Will help you to 


. and we'll teach you how to maintain it for 


Par. 5. Respondents’ preparations are composed of the following 
ingredients in various combinations: 


Wool Fat 

Castor Oil 

White Oil 
Cantharides 
Thymol 

Isopropyl Alcohol 
Jaborandi Leaves 
Euresol 
Diethylene Glycol Monethylether 
Salicylic Acid 
Balsam Peru 
Capsicum 
Menthol 
Chloretone 
Ichthammol 
Chloralhydrate 
Benzocain 
Benzoic Acid 


Mercuric undecylenate 

Phenol 

Cresol 

Stearic Acid 

Triethanolamine 

Cetyl Alcohol 

Natural Estrogenic 

Substance P. M. U. 

Androgenic Substance 

Sulphur 

Sorbitol 

Potassium Hydroxide 

Parasept M 

Parasept P 

Ammonium Chloride 

Sulfonated Oils 

N (acyl colamine fobhiy RASERTT 
Pyridium Chloride. 


Par. 6. Through the use Pat the aforesaid statements and representa- 


tions and others similar thereto not specifically set out herein, respond- 
ents represented, directly and by implication, that the use of said 
preparations, methods and treatments by their operators in their 
various places of business and by purchasers of their preparations, in 
their homes, will cause hair to grow when growth has ceased and 
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resulted in thin hair or partial baldness; that the hair growing func- 
tions of the scalp will be rejuvenated; that fuzz on the scalp will be 
developed into normal hair; that the germicides included among their 
preparations will pala below the skin surface, kill bacteria there 
located and will destroy bacilli on the scalp surface; that their said 
preparations will prevent baldness, grow hair on bald heads and will 
enable an individual to maintain a thick growth of hair for life; will 
reopen clogged hair passages in the scalp, energize hair papillae, make 
sluggish blood circulation in the scalp normal, eliminate excessive 
falling hair, loose dandruff, itching and dryness and oiliness of the 
hair and scalp; and that the preparations, treatments and methods 
used by respondents are new, scientific discoveries in the treatment of 
hair and scalp disorders. 

Respondents, by the use of the designation “Trichologist” in their 
advertisements in connection with certain of their operators or em- 
ployees, thereby represent that said persons have had competent train- 
ing in dermatology or other branches of medicine having to do with 
the diagnosis and treatment of scalp disorders affecting the hair. 

Par. 7. The said advertisements are misleading in material respects 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
respondents’ preparations, methods and treatments in their places of 
business and the use of their said preparations by persons in their 
homes will have no effect in causing hair to grow in cases of thin hair 
or partial baldness. Their use will not rejuvenate or have any effect 
on the hair growing functions of the scalp and will not cause fuzz to 
develop into normal hair. Their germicidal preparations will not 
penetrate below the skin surface nor will they destroy bacilli on the 
scalp surface. They will not prevent baldness, cause hair to grow on 
bald heads nor enable a person to maintain a thick growth of hair for 
any length of time. Said preparations will not reopen clogged hair 
passages, will not energize hair papillae, make sluggish blood circula- 
tion in the scalp normal, eliminate excessive falling hair, loose 
dandruff, itching, dryness or oiliness of the hair and scalp. The drugs 
contained in said preparations and the methods and treatments used 
by respondents are not new or scientific discoveries. As a matter of 
fact, all the ingredients in said preparations and respondents’ methods 
of treatment have been used without success for many years in an 
effort to correct falling hair, to grow hair and to prevent baldness. 

The designation “Trichologist” is self-assumed and the persons to 
whom it is applied have not undergone competent training in derma- 
tology or any other branch of medicine pertaining to the treatment 
of scalp disorders affecting the hair. 
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The use by the respondents of the foregoing false, deceptive and 
misleading statements and representations disseminated as aforesaid, 
has had and now has, the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the public into the erroneous 
and mistaken belief that all such statements and representations are 
true, and induces a substantial portion of the purchasing public to 
visit respondents’ various offices for the purpose of obtaining treat- 
ments and to purchase respondents’ products hereinabove referred to 
because of such erroneous and mistaken belief, engendered as above 
set forth. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


Tt is ordered, That the respondent Hair Experts, Inc., a corporation, 
and its officers, agents, representatives and employees, and the respond- 
ents Robert W. Farrell, Harold E. Candler, and Abram Jacobson, 
individually and as officers of said respondent corporation, their re- 
spective representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale and sale of treatments of the hair and scalp in which the various 
cosmetic and medicinal preparations, as set out in the findings herein, 
are used; and in connection with the sale, offering for sale and distri- 
bution of the various cosmetic and medicinal preparations, as set 
out in the findings herein, which are used in the treatment of conditiong 
of the hair and scalp, or any other products or preparations of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same or any other name, do forth- 
with cease and desist from, directly or indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 

United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents directly or through inference: 
3 (a) That the use of said preparations, methods or treatments by 
their operators in their various places of business and by purchasers of 
their preparations, in their homes, will cause hair to grow when 
growth has ceased and resulted in thin hair or partial baldness. 


(b) That the hair growing functions of the scalp will be 
rejuvenated. 
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(c) That fuzz on the scalp will be developed into normal hair. 

(d) That the germicides included among their preparations will 
penetrate below the skin surface, kill bacteria there located and will 
destroy bacilli on the scalp surface. 

(e) That their said preparations will prevent baldness, grow hair 
on bald heads and will enable an individual to maintain a thick growth 
of hair for life; will reopen clogged hair passages in the scalp, energize 
hair papillae, make sluggish blood circulation in the scalp normal, 
eliminate excessive falling hair, loose dandruff, itching and dryness 
and oilness of the hair and scalp. 

(f{) That the preparations, treatments and methods used by respond- 
ents are new, scientific discoveries in the treatment of hair and scalp 
disorders, 

(g) That the respondents, or any of the respondents’ respective 
representatives, agents or employees are “Trichologists,” or the use 
of any similar name which may tend to, or does by implication, either 
directly or indirectly, convey the idea or inference that such persons 
have had competent training in dermatology or other branch of 
medicine having to do with the diagnosis and treatment of scalp dis- 
orders affecting the hair. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of respondents’ products and treat- 
ments, any advertisement which contains any of the representations 
prohibited in Paragraph 1 of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of May 17, 1952]. 
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In THE MarTrer OF 


ALEXANDER AUERBACH TRADING IN HIS OWN NAME 
AND AS FRANK CORWIN, ETC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 5025. Order—June 2, 1952 


Order modifying prior order in the aforesaid matter, April 18, 1944, 38 F. T. C. 
272 at 277, so as to require respondent, his agents, etc., in connection with 
the offer, etc., in commerce, of fibrous stock composed in whole or in part 
of fibers reclaimed from woolen rags, clippings or other wool waste which 
have been reclaimed and reworked, to ceaSe and desist from making certain 
misrepresentations in connection with the use of the term ‘wool’, “re- 
processed wool”, and otherwise; and from misbranding “shoddy” or other 
wool products, in violation of the Federal Trade Commission and Wool 
Products Labeling Act, as in said order below set out. 


Mr. R. P. Bellinger and Mr. Randolph W. Branch for the Com- 
mission. 


Mr. Samuel Shapiro, of New York City, for respondent. 
Mopirtep Order To Crasre AND DEsISsT 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admitted all the material allegations 
of fact set forth in the complaint and waived all intervening procedure 
and further hearing as to said facts, and the Commission, having! 
made its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act, 
and the provisions of the Wool Products Labeling Act of 1939, on 
April 18, 1944, issued and subsequently served upon the respondent 
said findings as to the facts, conclusion and its order to cease and 
desist. 

Thereafter, this matter came on for reconsideration by the Commis- 
sion upon a motion by counsel for the Commission’s Bureau of Anti- 
deceptive Practices to reopen this proceeding for the purpose of alter- 
ing in certain respects the order to cease and desist herein, an affidavit 
as to certain facts alleged in said motion, a reply opposing said motion 
by counsel for respondent and an affidavit by respondent to the matters 
set out in said reply.; and the Commission having reconsidered the mat- 
ter and being of the opinion that the order to cease and desist should 


be so modified, and having granted said motion to reopen and alter 
the order to cease and desist : 
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. Lt is ordered, That the respondent, Alexander Auerbach, individu- 
ally and trading in his own name or as Frank Corwin, Frank Corwin 
Company, David Demerer, or Hanover Wool Company, or trading 
under any other name, his agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of fibrous stock com- 
posed in whole or in part of fibers reclaimed from woolen rags, clip- 
pings or other wool waste which have been reclaimed and reworked, 
do forthwith cease and desist from: 

(1) Using the term “wool” to designate, describe or otherwise refer 
to such reclaimed or reworked fibers unless such fibers are “wool,” as 
the term is defined in the Wool Products Labeling Act of 1939. 

(2) Using the term “reprocessed wool” to designate, describe or 
otherwise refer to such reclaimed and reworked fibers unless such 
fibers are “reprocessed wool,” as the term is defined in the Wool 
Products Labeling Act of 1939. 

Provided, however, That nothing herein contained shall be construed 
as In any way restricting, enlarging or altering the applicability of 
the provisions of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder to respondent or his 
products. 

(3) Representing, directly or by implication, that fibrous stock 
composed in whole or in part of fibers reclaimed from woolen rags, 
clippings, or other wool waste which have been reclaimed and re- 
worked, is or may be described or identified as “wool” under the pro- 
visions of the Wool Products Labeling Act of 1939, except to the ex- 
tent which it contains constituent fibers of “wool” as defined in said 
Act, or is or may be described as “reprocessed wool” except to the 
extent which it contains constituent fibers of “wool” as “reprocessed 
wool” as defined therein. 

(4) Misrepresenting or concealing, through the use of fictitious 
names or otherwise, the identity of respondent or his business. 

It is further ordered, That the respondent, Alexander Auerbach, 
individually and trading in his own name and as Frank Corwin, 
Frank Corwin Company, Frank Cohen, David Demerer, and Han- 
over Wool Stock Company, or trading under any other name, and his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the sale, transportation, or 
distribution in commerce, as “commerce” is defined in the aforesaid 
Acts, do forthwith cease and desist from misbranding “shoddy” or 
other “wool products,” as defined in and subject to the Wool Products 
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Labeling Act of 1939, which contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” or 
“reused wool,” as those terms are defined in said Act, by failing to 
securely affix to or place on each of such products a stamp, tag, label, 
or other means of identification showing in a clear and conspicuous 
manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other. 
fibers. | 

(b) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product, or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product, or the name of one or more persons in- 
troducing such wool product into commerce, or engaged in the sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 
provided, further, that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THe Matrer or 


BORK MANUFACTURING CO., INC. AND ALVIN BORKIN 


MODIFIED CEASE AND DESIST ORDER 
Docket 5525. Order—June 2, 1952 


Order modifying, in accordance with the final decree entered on February 5, 
1952, by the Court of Appeals for the Ninth Circuit in Bork Manufacturing 
Co., Inc. et al. v. Federal Trade Commission, cease and desist order of Oc- 
tober 24, 1950, 47 F. T. C. 518 at 525 which required respondents to cease and 
desist from selling, etc., in commerce, punch boards, push cards, or other 
lottery devices “which are to be used or may be used in the sale or distribu- 
tion of merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme’’,—so as to delete therefrom the words “or may be 
used”. 


Before Ur. W. W. Sheppard, hearing examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. Maxwell Slote, of New York City, for respondents. 

Battle, Fowler, Neaman, Stokes & Kheel and Mr. Alvin Miller, of 
New York City, also represented Alvin Bork. 


Mopr1Ftep Orver To CEASE AND DEsIsT 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the respondents’ sub- 
stituted answer, (no brief having been filed by the respondents) ; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the Fed- 
eral Trade Commission Act, and having issued an order to cease and 
desist; and 

Respondents Bork Manufacturing Co., Inc., a corporation, and Al- 
vin Borkin, individually and as President of such corporation, having 
filed in the United States Court of Appeals for the Ninth Circuit their 
petition to review and set aside the order to cease and desist issued 
herein, and that Court having heard the matter on briefs and oral 
argument, having fully considered the matter, and having, there- 
after, on February 5, 1952, entered its final decree modifying and 
affirming and enforcing, as modified, the aforesaid order to cease and 
desist pursuant to its opinion announced on February 5, 1952; and 

Thereafter, the Commission having reconsidered the matter, and 
being of the opinion that its order should be modified so as to accord 
with the aforesaid opinion and final decree of the United States Court 
of Appeals for the Ninth Circuit: 
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It is hereby ordered, That the respondents, Bork Manufacturing 
Co., Inc., a corporation, and Alvin Bork, individually and as Pres- 
‘dbon of Buch corporation, and their officers, agents, representatives, 
and employees, directly or through any Lage or other device, do 
forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, punchboards, push cards, or other 
lottery devices, which are to be used in the sale or distribution of mer- 
chandise to the public by means of a game of chance, gift enterprise, 
or lottery scheme. 

It ts further ordered, That within the period of time Nowe by the 
aforesaid final decree of the United States Court of Appeals for the 
Ninth Circuit, the respondents shall file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THe Marrer or 


THE ELMO COMPANY, INC. 


COMPLAINT, SETTLEMENT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5959. Complaint, Feb. 28, 1952—Decision, June 10, 1952 


Where a corporation engaged in the interstate sale and distribution to the public 
of a combination of drug preparations and a device referred to by it as 
“Home Treatment”; in advertisements in newspapers and periodicals and 
through circulars and other advertising media— 

(a) Represented that use of its said preparations and device in combination, as 
directed, would cure or constitute an effective treatment for deafness and 
impaired hearing, and particularly deafness and impaired hearing with ear 
and head noises due to catarrh, including dry catarrh; 

‘The facts being that such treatment would have no beneficial effect upon deafness 
not caused by catarrh, and no such effect upon deafness or impaired hearing, 
together with head or ear noises caused by discharging catarrh, in excess 
of affording temporary relief; in case of dry catarrh the benefits were lim- 
ited to softening of the dried exudates, which would have to be removed by 
other means for relief; 

(b) Falsely represented that its said method of treatment was based on the 
findings of accepted medical authorities specializing in the treatment of the 
eye, ear, nose and throat; 

(c) Represented falsely that catarrh is the most common cause of deafness ; 

(d) Represented that said preparations and device might be used safely and 
without harm to the user; when in fact the directed procedure might cause 
infectious materials to be forced into the deeper structures of the ear, and 
might even result in injury to the ear drum; 

(e) Failed to reveal that the cotton on which its product was used should not 
be pushed into the ear so far that. it would not be easily removed with the 
fingers, and that when infection was present, the cotton pushed deeply into 
the ear might result in injury, including the extension of infection into 
the deeper ear structures; and 

(f) Failed to reveal that use of aforesaid device might similarly result in ex- 
tending infection into the deeper structures of the ear and in serious in- 
jury; and" 

(g) Represented falsely in sales literature advertising a booklet or circular 
entitled “Diet—Foods and Vitamins”, which it sold, “that Vitamin A in 
proper quantities helps materially to prevent colds” ; 

With tendency and capacity to deceive a substantial portion of the purchasing 
public into the mistaken belief that said statements and advertisements were 
true and to induce it because of such belief to purchase said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 
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Before Mr. J. Earl Cow, hearing examiner. 
Mr. John M. Russell and Mr. J. W. Brookfield, Jr. for the Com- 
mission. 
Mr. Clinton Robb and Mr. H. E. Manghum, of Washington, D. C., 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that The Elmo Company, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said Act, and it. appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, The Elmo Company, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Iowa with its principal place of business in 
Davenport, Iowa. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of selling and distributing to the public cer- 
tain preparations containing drugs and a device as “drug” and “de- 
vice” are defined in the Federal Trade Commission Act. The com- 
bination of the preparations and the device are referred to by re- 
spondent as “Home Treatment.” 

The designations used by respondent for its said preparations and 
the formulas and directions for use thereof and the designation, de- 
scription and directions for use of its said device are as follows: 


Designation: Elmo Ear Oil No. 1 


Formula: 

Gal Pts Oz 
Alcohols cat: srsaera tthe fa pabenh fine ee Bh noe ga tee oe iL 4 
Menthyl:Salieylate WitSisP sien tenes oa oe. oy S3Se wetness eee 216 
Oil, Bucalyptus#25- 3°22. So ee 2% 
Chloroform: (technical) izese8 8-254 saen ei tee pt a eee 1 14 
White: Mineral! Oijbi-< Ss tae — Sane a eee 26 
Capsicum. .___._ 1. gn een seh eee le oe Fino re 1% 


Directions for use: 


Put two or three drops of this oil on a small piece of absorbent cotton. 
Place well down in the ear canal with finger. Remove cotton in 10 to 15 
minutes. Use night and morning. 

Designation: Elmo Nasal Cleanser No. 2 


Formula: 
Sodium.Chiloride-..... 2 95 lbs. 5 oz. 
Powdered Sodium Borate_______-) ee 100 lbs. 


pa we a ae 3 pts. 
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Menthyl Salicylate: - 3 sete =e) a ait Phd 2 pts. 
Mentholeapproximatel ys tesns = eee 5 See 8 ozs. 
ATT Os EAN Ke hi 264 eee eee eee ee eas ee 1 gr. to each Ib. 
EOLA ssl unie TOU tessa a seee amma ae CMe heen rare ta 6 Ibs. 2 oz. 350 gr. 
Sodium Salicylate. eee eee es en 2 Ibs. 1 oz. 146 gr. 
Sodiunpb enzoates see ere SS ere 2 lbs. 1 oz. 146 gr. 


Elmo Nasal Cleanser. No. 2 is applied by means of a U-shaped glass tube 
designated Elmo No. 7 Nasal Douche. 


Directions for use: 


Fill Nasal Douche three-fourths full with No. 2 solution. Insert tapered 
end in nose, holding head WHLL FORWARD and DOWN. Snuff up con- 
tents of douche. Repeat in other nostril. Retain solution for a minute or 
two before gently blowing nose. Use twice daily, night and morning. 


Designation : Elmo Throat Gargle No. 3 


Formula: 
To each ounce: 
BSG CV ALC RAC mere ec ea ee re ee ea en ge ee 216 gr. 
@arholicAcid.(bhenol Us; S.. 2.) —-22-2) eaten %o gr. 
PETC SEE NUD LOGIC ee Sac be a ae enn eee ee %o gr. 
IMGHENOM Urs sn ee re eee eae ee ee ern eee %o gr. 
THymol USS. Pee EI AL TE seme ntaa tt “Conkh %o er. 
Zines Sul phates a ee ee ee eae ana ase 55 gr. 
Orie vA CIGEL 22). Sess erase ut SO a Si es See los 378% er. 


=: Difections for use: 

* Preparation No. 3 is to be placed in a clean pint bottle and filled with water 
that has been boiled and let cool, and used as a throat gargle, to help remove 
the catarrhal secretions of the throat. About a teaspoonful at a time of 
this preparation should be enough. Use twice a day. 


Designation: Elmo Vapor Inhaler No. 4 


Formula : Gal. Pts. Ox. 
Gilseeppermintsse2s bp ae ae et Se ee = 3 2 
One iealy pulse seat oe nn ee we 5 == 
One Mustard s(sVntne@ ye a-ha coe ee ee aoe, 2 
Wihiteevinera lO =e. =2 ano =e ee ae eee WY % 8 


Directions for use: 
Remove corks from both ends. Place tapered end into nostril, close other 
nostril tight with finger, then GENTLY inhale through tube. Repeat same 
operation in both nostrils several times a day. Keep inhaler tightly corked 
when not in use. See direction sheet for inflation of Eustachian tubes. 


Designation: Elmo Massage Ointment No. 5 


es Formula : 


Graamewiite Letrolacum sts k=. * oe OS ee ne ee 5 lbs. 
Oil 'Capsicumeac=— = 2S 2 ae ea EE eee 34 02. 


Directions for use: 
Apply small quantity behind, in front and below ears. Rub into the skin 
from ears downward to angle of jaw on throat to promote warm glow. Use 


twice daily. 
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Designation: Elmo Nasal Ointment No. 6 


Formula: 
Cream White Petrolatum__—.-___-____--._-. 10 Ibs. 
39° OZ OUMICAlYDLUS= 22 = — Se eee 
2016.07. Menthyl Salicylate==2==—--=-——-=——— 20 oz. of this mixture 
1616 02; Oil Peppermint=-===——- 222 == ee. 
Oilof PineNeedles_=2_ 2222. 22-222 eee 1 oz. 
@ilvor Sassafras- 22 a2) 2-2 se eee 1 oz. 


Directions for use: 
Place small quantity well up each nostril, spread over mucous membrane 
and snuff back. Use twice daily. 


Designation: Elmo No. 8 Har-Vibrator 
Elmo No. 8 Har-Vibrator is a glass tube device with a plunger or piston. 
The bulb which is at one end of this tube contains a small opening. 
Directions for use: : . 


Place glass bulb into hole in ear, holding so air cannot escape around bulb. 
Then draw piston slowly in and out ten or twelve times. Use once a day. 
When ear becomes accustomed to Ear-Vibrator, use morning and night. For 
indicated ear condition only. DO NOT USH IF BAR DISCHARGES. 


Designation: Elmo Recharge Liquid No. 9. 


Elmo Recharge Liquid No. 9 is the liquid used in the “Hlmo Vaper In- 
haler No. 4,” and is sold for the purpose of recharging the Inhaler. The 
formula for this preparation is set out under the Inhaler. 

Par. 3. In the course and conduct of its said business respondent 
causes and has caused its said preparations and device, when sold, to be 
shipped from its said place of business in the State of Iowa to the 
purchasers thereof located in various other States of the United 
States. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in its said preparations and device 
in commerce between and among the various States of the United 
States. The volume of said business in such commerce is substantial. 

Par. 4. In the course and conduct of its business respondents, sub- 
sequent to March 21, 1938, has disseminated, and caused the dissemi- 
nation of, certain advertisements concerning its said preparations and 
device by the United States mails and by various means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which were likely to induce, directly 
or indirectly, the purchase of said products, including but not limited 
to advertisements inserted in newspapers and periodicals and by 
means of circulars and other advertising media; and respondent has 
disseminated, and caused the dissemination of,-advertisements con- 
cerning its said products by various means including, but not limited 
to, the media above referred to, for the purpose of inducing and which 


THE ELMO CO., INC. 1383 
1879 Complaint 


were likely to induce, directly or indirectly, the purchase of its said 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 5. Among the statements and representations contained in 
said advertisements disseminated as aforesaid are the following: 


' THE ELMO HOME TREATMENT HAS HELPED TO IMPROVE OR RE- 
TURN THE HEARING OR REMOVE THE NERVE RACKING HEAD NOISES 
OF A GRHAT MANY PEOPLE IN ONE OR MORE MONTHS TIME. Many have 
claimed one month was enough. 

If you have Dry Catarrh you will need LONGER TREATMENT to try and 
help your hearing or head noises. 

Catarrh is, by far, the most common cause of deafness and head noises. 

My head noises are all gone now and my hearing is as good as it used to be 
before I had the Catarrh. I feel like Iam well * *. 

I have regained my hearing and the head noises have stopped. That was 
what I hoped for but also what I had never expected to have happen * *. 

Only those who are hard of hearing know what a handicap it is to them in 
every day life—and these people should do everything they can to correct this 
condition. 
' Your hearing is to precious to keep on losing it, if there is a chance to improve 
or recover it. 

Head Noise Misery? 


_ Try this simple Home Treatment. Many people have written us that our 
home treatment brought them blessed relief from the miseries of Hard of Hear- 
ing and Head Noises due to catarrbh of the head. Many were past 70. For 
proof of these amazing results, write us today. Nothing to wear. Treatment 
used right in your own home—easy and simple. 


EAR NOISES 


If you suffer from those miserable ear noises and are Hard of Hearing due 
to catarrh of the head, write us NOW for proof of the good results many people 
have reported after using our simple home treatment * * *, 


DEAF 
HARD OF HEARING? 


HEAD NOISES? If you suffer from hard of hearing and those miserable 
head noises, due to catarrh of the head, write us NOW for proof of the good 
results our simple home treatment has accomplished for a great many people. 
Many past 70 report head noises gone and hearing fine. Nothing to wear. 
Send NOW for proof and 80 days trial offer. No obligation. 

Different because our method is based on the findings of accepted medical 
authorities who specialize in the treatment of the eye, ear, nose and throat. 

Nothing in the treatment to harm you * * *. 


Par. 6. Through the use of the aforesaid statements and others of 
the ‘same import, respondent represented, directly and by implication, 
that the use of its said preparations and device in combination, as 
directed, will cure or constitute an effective treatment for deafness and 
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impaired hearing and particularly deafness and impaired hearing, to- 
gether with ear and head noises due to catarrh, including dry catarrh; 
that the method of treatment including the use of its preparations and 


-device is based on the findings of accepted medical authorities specializ- q 


ing in the treatment of the eye, ear, nose and throat; that catarrh is 
the most common cause of deafness and that said preparations and 
device may be used safely and without harm to the user. 

Par. 7. The said advertisements are misleading in material respects 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
respondent’s preparations, as directed or otherwise, will have no 
beneficial value whatsoever in cases of deafness and impaired hearing 
except when caused by catarrh, that is, a chronic inflammation of, and 


hypersecretion from, the membranes of the nose, ear or air passages. « 


When deafness or impaired hearing, together with ear or head noises, 
result from discharging catarrh, the use of respondent’s preparations, 
as directed or otherwise, will have no beneficial effect in the treatment 
of said conditions in excess of temporarily relieving the catarrhal 
condition and the resulting deafness or impaired hearing and ear and 
head noises. In cases of deafness or impaired hearing and head and 
ear noises resulting from so-called dry catarrh, the benefits derived 
from the use of said preparations, as directed or otherwise, are limited 
to the softening of the dried exudates. Respondent’s treatment would 
not usually result in the removal of these exudates and, until removed 
by other means, the deafness or impaired hearing and head and ear 
noises due to these exudates would be expected to continue. The use 
of Elmo No. 8 Ear-Vibrator, as directed or otherwise, will have no 
beneficial effect in the treatment of deafness or impaired hearing or 
of ear or head noises due to catarrh. Respondent’s method of treat- 
ment and the preparations and device employed is not based on the 
findings of any accepted medical authorities. Catarrh is not the 
most common cause of deafness. Respondent’s Elmo Ear Oil No. 1 
and Elmo No. 8 Ear-Vibrator are not safe to use and may cause injury 
to the user as is more fully set out hereinafter. 

Par. 8. The aforesaid advertisements are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act for the further reason that they 
fail to reveal facts material in the light of such representations and 
material with respect to the consequences which may result from the 
use of the preparation Elmo Ear Oil No. 1 and the device Elmo No. 8 
Kar-Vibrator, to which the advertisements relate, under the condi- 
tions prescribed in said advertisements and the directions for use of 
said preparations and device, or under such conditions as may be 
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customary and usual. In truth and in fact, the directed procedure 
for the use of Elmo Ear Oil No. 1, when the ear is infected, might 
cause infectious material to be forced into the deeper structures of 
the ear with the resultant extension of a superficial infection in the 
external ear canal into the deeper portion of the ear such as the middle 
ear or even the internal ear. There is a further danger that part of 
the cotton might become detached during one application of the ear 
oil and remain in the ear canal and be pushed still farther inward 
when the next application of oil is made resulting in obstructing the 
discharge of infectious material and causing its extension into the 
deeper structures of the ear. The direction to place a small piece of 
absorbent cotton well down into the ear canal with the finger is par- 
ticularly likely to result in injury for the reason that cotton saturated 
with oi] and pushed into the ear canal: withthe finger could not be 
removed by means of the fingers but would have to be removed by 
tweezers or some other instrument. The use of such instrumentalities 
may result in trauma of the ear canal and ensuing infection and in 
inexperienced hands might even result in injury to the ear drum. 

The use of respondent’s Elmo No. 8 Ear-Vibrator in the manner 
directed will produce alternating positive and negative air pressure 
in the ear canal and in cases where there is infection of the external 
ear this procedure may force infectious material farther into the ear 
canal and thus extend the infection. Furthermore, where the ear drum 
has been punctured or ruptured, the infectious material may be forced 
into the middle or internal ear and the extension of the infection would 
further endanger the individual’s hearing and might even endanger 
life itself. Infectious material may be present in the ear canal without 
discharge from the ear. 

Par. 9. Respondent, in the course and conduct of its business, also 
sells a booklet or circular entitled “Diet—Foods and Vitamins.” It 
causes said booklet or circular, when sold, to be transported from its 
place of business in the State of Iowa to the purchasers thereof located 
in other States of the United States. 

Par. 10. In sales literature describing the benefits which may be 
expected by following the diet set forth in said booklet, respondent 
states “We have learned in recent years that Vitamin A in proper 
quantities helps materially to prevent colds. So from this pamphlet, 
you may select the foods you like containing high Vitamin A to fur- 
ther assist in our treatment toward good hearing by helping to prevent 
head colds.” 

Said statement is false, misleading and deceptive. In truth and in 
fact, Vitamin A, taken in any quantity, is not effective in preventing 


head colds. 
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Par. 11. The use and dissemination by respondent of the foregoing 
false, misleading and deceptive advertisements, statements and repre- 
sentations had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said advertisements and statements were true 
and that its preparation Elmo Ear Oil No. 1 and its device Elmo No. 8 
Ear-Vibrator are safe and can be used without harm under the condi- 
tions prescribed in its advertisements and the directions for use and 
under such conditions as may be customary and usual and to induce 
a substantial portion of the purchasing public, because of such errone- 
ous and mistaken belief, to purchase its said products. 

Pan. 12. The acts and practices of respondent, as aforesaid, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


CONSENT SETTLEMENT ? 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 28, 1952, issued and sub- 
sequently served its complaint on the respondent named in the caption 
hereof, charging it with the use of unfair and deceptive acts and 
practices in violation of the provisions of said Act. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent set- 
tlement hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record, hereby : 

1. Admits all the jurisdictional allegation set forth in the complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 


+The Commission’s “Notice” announcin i 
; s g and promulgating the consent 
published herewith, follows: = ; ne ee 
The consent settlement: tendered by the parties in this proceeding, a copy of which is 
at: Sea wie he accepted by the Commission on June 10, 1952, and ordered entered 
ord as the Commission’s findings as to the facts, conclus i i 
Bienipsbesenne usion, and order in disposition 


The time for filing report of complia : 
di ne ursuant to th 
p e aforesaid order runs from the 
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ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and:in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Respondent, The Elmo Company, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Iowa with its principal place of business in Davenport, Iowa. 

Respondent is now, and for several years last past has been, engaged 
in the business of selling and distributing to the public certain prep- 
arations containing drugs and a device as “drug” and “device” are 
defined in the Federal Trade Commission Act. The combination of 
the preparations and the device are referred to by respondent as 
“Home Treatment”. 

The designations used by respondent for its said preparations and 
the formulas and directions for use thereof and the designation, 
description and directions for use of its said device are as follows: 


Designation: Elmo Har Oil No. 1 


Formula: Gal. Pts. 28. 
AL CONO 28 tae et ee ee en ee A Se 1 4 
Mente SalicylatenUgiS sib see! etre, te ee 2% 
@ileiineely pig hee tt ee aa oa ee See i nn ee es 214 
Chloroform (technica) = ts 6 ae nn al 14 
Winite: Mimeraill @ile_ 022-2522. Ao eet ate an es eee ee rere re 
(Chigsm@uitt = ae ek ere ass 1% 


Directions for use: 
Put two or three drops of this oil on a small piece of absorbent cotton. 


Place well down in the ear canal with finger. Remove cotton in 10 to 15 
minutes. Use night and morning. 


Designation: Elmo Nasal Cleanser No. 2 


Formula: 
Sodiume Onlorid eset eee te eee 95 Ibs. 5 oz. 
Powdered. Sodium Borate 22. - =.= =- === == 100 lbs. 
Olpb ucalhyptis==sse= ae = = eee ee. 3 pts. 
VIG TEM Ve LG Ng CU Ce ee 2 pts. 
Menthol approximately__----_----------------_--- 8 ozs. 
J NE UES PS eT 0 a a ag sr 1 gr. to each Ib. 


POtASSIUIM PLOG1 ete eee en nena == ean 6 Ibs. 2 oz. 350 gr. 
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Sodium Salicylate...—2=-=- 522-2 —=-— ease == eae 2 Ibs. 1 oz. 146 gr. 
Sodium’ Benzoate__-_---.----_---- === = === —— == 2 Ibs. 1 oz. 146 gr. 


Elmo Nasal Cleanser No. 2 is applied by means of a U-shaped glass tube 
designated Elmo No. 7 Nasal Douche. 
Directions for use: 
Fill Nasal Douche three-fourths full with No. 2 solution. Insert tapered 
end in nose, holding head WELL FORWARD and DOWN. Snuff up con- 
tents of douche. Repeat in other nostril. Retain solution for a minute or 
two before gently blowing nose. Use twice daily, night and morning. 


Designation: Elmo Throat Gargle No. 3 


Formula: 
To each ounce: 
Salicylic. Acid: —_ eta sear eer. ohh nee Tee ee ee 2% gr. 
Garbolic- Acid. (Phenol iU: S..2) === eee %po gr. 
BucalyptolkiUseS, tPee. 2. Sree er Te ee %po gr. 
MentholiUs Sn Pocss so 6 ene on ee ee er ae %po gr. 
Thymol: (Us SAR5) S225 ee ee %po gr. 
Zine. Sulphate. =2 2. a2 eee eee aes 55 gr. 
Boric Acid? 22225 = Pees oe ee oe ee ee 878% er. 


Directions for use: 
Preparation No. 3 is to be placed in a clean pint bottle and filled with water 
that has been boiled and let cool, and used as a throat gargle, to help remove 
the catarrhal secretions of the throat. About a teaspoonful at a time of 
this preparation should be enough. Use twice a day. 

Designation: Elmo Vapor Inhaler No. 4 


Formula: Gal. Pte. Ozs. 
OUsPeppermint 235 se ee ee ee ee eee 3 2 
Oil—“Bucaly ptus=s2282 5s. ee ee ee i aks Spee OE ope 
Oil. Mustard — (synthetic)'22=—. 2-5 2 Se ee ee 2 
White. Mineral ‘Oil-> 2225.2 -=ss. eee % % 3 


Directions for Use: 
Remove corks from both ends. Place tapered end into nostril, close other 
nostril tight with finger, then GENTLY inhale through tube. Repeat same 
operation in both nostrils several times a day. Keep inhaler tightly corked 
when not in use. See direction sheet for inflation of Eustachian tubes. 
Designation: Elmo Massage Ointment No. 5 


Formula: 
Cream White ‘Petrolatumeco:ts2508._ 228.) Se en a eee eee 5 lbs. 
Oil -Capsicum 82 S22 oe See Ss Se ee Te ee | Se 34 OZ. 


Directions for use: 
Apply small quantity behind, in front and below ears. Rub into the skin 
from ears downward to angle of jaw on throat to promote warm glow. Use 
twice daily. 

Designation: Elmo Nasal Ointment No. 6 

Formula: 


Cream. WhitesPetrola tum sess eee ae 10 lbs 

32 O74 Oi HMucalpytugs] = =a 

201% oz. Menthyl Salicylate_._____._-_________. 20 oz. of this mixture 
1614 oz. Oil. Peppermint______-. 1. 

OilzofyPine cNeedles__.._-___- =e 107, 
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Directions for use: 
Place small quantity well up each nostril, spread over mucous membrane 
and snuff back. Use twice daily. 
Designation: Hlmo No. 8 Ear-Vibrator 
Elmo No. 8 Ear-Vibrator is a glass tube device with a plunger or piston. The 
bulb which is at one end of this tube contains a small opening. 
Directions for use: 
Place glass bulb into hole in ear, holding so air cannot escape around bulb. 
Then draw piston slowly in and out ten or twelve times. Use once a day. 
When ear becomes accustomed to Har-Vibrator, use morning and night. 
For indicated ear condition only. DO NOT USE IF BAR DISCHARGES. 
Designation : Elmo Recharge Liquid No. 9. 
Elmo Recharge Liquid No. 9 is the liquid used in the “Elmo Vaper Inhaler 
No. 4”, and is sold for the purpose of recharging the Inhaler. The formula for 
this preparation is set out under the Inhaler. 


In the course and conduct of its said business, respondent causes 
and has caused its said preparations and device, when sold, to be 
shipped from its said place of business in the State of Iowa to the 
purchasers thereof located in various other States of the United States. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said preparations and device in com- 
merce between and among the various States of the United States. 
The volume of said business in such commerce is substantial. 

In the course and conduct of its business respondents, subsequent to 
March 21, 1938, has disseminated, and caused the dissemination of, 
certain advertisements concerning its said preparations and device by 
the United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which were likely to induce, directly or indi- 
rectly, the purchase of said products, including but not limited to 
advertisements inserted in newspapers and periodicals and by means 
of circulars and other advertising media; and respondent has dis- 
seminated, and caused the dissemination of, advertisements concerning 
its said products by various means, including, but not limited to, the 
media above referred to, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of its said prod- 
ucts in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Among the statements and representations contained in said adver- 
tisements disseminated as aforesaid are the following: 


THE ELMO HOME TREATMENT HAS HELPED TO IMPROVE OR RETURN 
THE HEARING OR REMOVE THE NERVE RACKING HEAD NOISES OF 
A GREAT MANY PEOPLE IN ONE OR MORE MONTHS TIME. Many have 
claimed one month was enough. 
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If you have Dry Catarrh you will need LONGER TREATMENT to try and 
help your hearing or head noises. 

Catarrh is, by far, the most common cause of deafness and —— noises. 

My head noises are all gone now and my hearing is as good as it used to be 
before I had the Catarrh. I feel like Ilamwell * * *. 

I have regained my hearing and the head noises have stopped. That was 
what I hoped for but also what I had never expected to have copies Ere we 

Only those who are hard of hearing know what a handicap it is to them in 
every day life—and these people should do everything they can to correct this 


condition. Adios : 
Your hearing is too precious to keep on losing it, if there is a chance to 


improve or recover it. 
Head Noise Misery? 


Try this simple Home Treatment. Many people have written us that our 
home treatment brought them blessed relief from the miseries of Hard of Hear- 
ing and Head Noises due to catarrh of the head. Many were past 70. For 
proof of these amazing results, write us today. Nothing to wear. Treatment 
used right in your own home—easy and simple. 


BAR NOISES 


If you suffer from those miserable ear noises and are Hard of Hearing due to 
eatarrh of the head, write us NOW for proof of the good results many people 
have reported after using our simple home treatment * * * 


DEAF 
HARD OF HEARING 


HEAD NOISES? If you suffer from hard of hearing and those miserable 
head noises, due to catarrh of the head, write us NOW for proof of the good 
results our simple home treatment has accomplished for a great many people. 
Many past 70 report head noises gone and hearing fine. Nothing to wear. 
Send NOW for proof and 80 days trial offer. No obligation. 

Different because our method is based on the findings of accepted medical 
authorities who specialize in the treatment of the eye, ear, nose and throat. 

Nothing in the treatment toharm you * * *, 

Through the use of the aforesaid statements and others of the same 
import, respondent represented, directly and by implication, that the 
use of its said preparations and device in combination, as directed, 
will cure or constitute an effective treatment for deafness and im- 
paired hearing and particularly deafness and impaired hearing, to- 
gether with ear and head noises due to catarrh, including dry catarrh ; 
that the method of treatment, including the use of its preparations and 
device, is based on the findings of accepted medical authorities special- 
izing in the treatment of the eye, ear, nose and throat; that catarrh is 
the most common cause of deafness and that the said preparations and 
device may be used safely and without harm to the user. 
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The said advertisements are misleading in material respects and con- 
stitute “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of respondent’s 
preparations, as directed or otherwise, will have no beneficial value 
whatsoever in cases of deafness and impaired hearing except when 
caused by catarrh, that is, a chronic inflammation of, and hypersecre- 
tion from, the membranes of the nose, ear or air passages. When 
deafness or impaired hearing, together with ear or head noises, result 
from discharging catarrh, the use of respondent’s preparations, as 
directed or otherwise, will have no beneficial effect in the treatment 
of said conditions in excess of temporarily relieving the catarrhal con- 
dition and the resulting deafness or impaired hearing and ear and 
head noises. In cases of deafness or impaired hearing and head and 
ear noises resulting from so-called dry catarrh, the benefits derived 
from the use of said preparations, as directed or otherwise, are limited 
to the softening of the dried exudates. Respondent’s treatment would 
not usually result in the removal of these exudates from the ear canal 
and, until removed by other means, the deafness or impaired hearing 
and head and ear noises due to these exudates would be expected to con- 
tinue. The use of Elmo No. 8 Ear-Vibrator, as directed or otherwise, 
will have no beneficial effect in the treatment of deafness or impaired 
hearing or of ear or head noises due to catarrh. Respondent’s method 
of treatment and the preparations and device employed is not based 
on the findings of any accepted medical authorities. Catarrh is not 
the most common cause of deafness. Respondent’s Elmo Ear Oil 
No. 1 and Elmo No. 8 Ear-Vibrator are not safe to use and may cause 
injury to the user as is more fully set out hereinafter. 

The aforesaid advertisements are misleading in material respects, 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act for the further reason that they fail 
to reveal facts material in the light of such representations and mate- 
rial with respect to the consequences which may result from the use 
of the preparation Elmo Ear Oil No. 1, and the device Elmo No. 8 
Ear-Vibrator, to which the advertisements relate, under the conditions 
prescribed in said advertisements, and the directions for use of said 
preparations and device, or under such conditions as may be customary 
and usual. In truth and in fact, the directed procedure for the use of 
Elmo Ear Oil No. 1, when the ear is infected, might cause infectious 
material to be forced into the deeper structures of the ear with the 
resultant extension of a superficial infection in the external ear canal 
into the deeper portion of the ear such as the middle ear, or even the 
internal ear. There is a further danger that part of the cotton might 
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become detached during one application of the ear oil, and remain in 
the ear canal, and be pushed still farther inward when the next appli- 
cation of oil is made, resulting in obstructing the discharge of in- 
fectious material and causing its extension into the deeper structures 
of the ear. The direction to place a small piece of absorbent cotton 
well down into the ear canal with the finger is particularly likely to 
result in injury for the reason that cotton saturated with oil and 
pushed into the ear canal with the finger could not be removed by 
means of the fingers, but would have to be removed by tweezers or 
some other instrument. The use of such instrumentalities may result 
in trauma of the ear canal and ensuing infection and in inexperienced 
hands, might even result in injury to the ear drum. 

The use of respondent’s Elmo No. 8 Ear-Vibrator in the manner 
directed will produce alternating positive and negative air pressure 
in the ear canal and in cases where there is infection of the external 
ear, this procedure may force infectious materia] farther into the ear 
canal and thus extend the infection. Furthermore, where the ear drum 
has been punctured or ruptured, the infectious material may be forced 
into the middle or internal ear and the extension of the infection 
would further endanger the individual’s hearing, and might even en- 
clanger life itself. Infectious material may be present in the ear canal 
without discharge from the ear. 

Respondent, in the course and conduct of its business, also sells a 
booklet or circular entitled “Diet—Foods and Vitamins”. It causes 
said booklet or circular, when sold, to be transported from its place of 
business in the State of Iowa, to the purchasers thereof located in other 
States of the United States. 

In sales literature describing the benefits which may be expected 
by following the diet set forth in said booklet, respondent states “We 
have learned in recent years that Vitamin A in proper quantities helps 
materially to prevent colds. So from this pamphlet, you may select 
the foods you like containing high Vitamin A to further assist in our 
treatment toward good hearing by helping to prevent head colds”. 

Said statement is false, misleading and deceptive. In truth and 
in fact, Vitamin A, taken in any quantity, is not effective in preventing 
head colds. . 

The use and dissemination by respondent of the foregoing false, 
misleading and deceptive advertisements, statements and representa- 
tions had the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said advertisements and statements were true and that its 
preparation Elmo Ear Oil No. 1 and its device Elmo No. 8 Ear- 
Vibrator are safe and can be used without harm under the conditions 
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prescribed in its advertisements and the directions for use and under 
such conditions as may be customary and usual and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase its said products. 


CONCLUSION 


The acts and practices of respondent, as aforesaid, are all to the 
prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, The Elmo Company, Inc., a 
corporation, its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its preparations known as 
Elmo Ear Oil No. 1, Elmo Nasal Cleanser No. 2, Elmo Throat Gargle 
No. 3, Elmo Vapor Inhaler No. 4, Elmo Massage Ointment No. 5, 
Elmo Nasal Ointment No. 6, Elmo Recharge Liquid No. 9, or any 
preparations of substantially similar composition or possessing sub- 
stantially similar properties, and Elmo No. 8 Ear-Vibrator, or any 
device of substantially similar construction and operation whether 
sold under the same name or any other name, do forthwith cease and 
desist from, directly or indirectly, 

1. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase of said preparations and device, which 
advertisement represents, directly or through inference: 

(a) That the use of its preparations and device, singly or in com- 
bination, as directed, or otherwise, will have any beneficial effect upon 
deafness not caused by a catarrhal condition of the nose, ear or air 
passages. 

(b) That the use of its preparations and device, singly or in combi- 
nation, as directed, or otherwise, will have any beneficial effect in the 
treatment of deafness, impaired hearing, or head or ear noises caused 
by discharging catarrh, in excess of affording temporary relief 
therefrom. 

(c) That the effects of its preparations in the treatment of deafness 
or impaired hearing or head or ear noises due to dry catarrh is in 
excess of softening of the dry exudates, or that any benefit can be 
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expected by reason of this action of respondent’s preparations in the 
treatment of conditions caused by dry catarrh of the ear canal unless 
the softened exudates are removed by other means. 

(d) That said preparations and device constitute a method of treat- 
ment based upon the findings of accepted medical authorities. 

(e) That catarrh is the most common cause of deafness. 

(f) That Elmo Ear Oil No. 1 or Elmo No. 8 Ear-Vibrator are | 
harmless or may be used without ill effects. 

2. Disseminating or causing to be disseminated any advertisement 
(a) by means of the United States mails or (b) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of respondent’s aforesaid Elmo Ear Oil No. 1, 
which advertisement fails to reveal that the cotton on which the 
product is used should not be pushed into the ear so far that it cannot 
be easily removed with the fingers, and that when infection is present, 
the use of cotton in connection with said product when pushed deeply 
into the ear may result in injury to the ear, including the extension of 
any infection therein present into the deeper structures of the ear. 

3. Disseminating or causing to be disseminated any advertisement 
(a) by Gaal of the ee States mails or (b) by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of Elmo No. 8 Ear-Vibrator, which adver- 
tisement fails to reveal that, when infection is present in the ear, the 
use of this device may result in extending such infection into the 
deeper structures of the ear and in serious injury. 

4. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparations and device 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement contains any representations pro- 
hibited in paragraph 1 hereof, or which fails to comply with the 
affirmative requirement set forth in paragraphs 2 and 3 hereof. 

[tis further ordered, That respondent, The Elmo Company, Inc., a 
corporation, its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of the booklet “Diet—Vitamins 
and Minerals” in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

Representing that heat colds may be prevented by selecting and 


eating foods which are listed in said booklet as being high in icant 
A content. 
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It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon him of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which he has complied with the order to cease and desist. 


Tue Exmo Company, Inc. 
(S) P.E. Corres, 
President. 
(S) Cxrmron Ross, 
By (S) H. E. Manenvum, 
Counsel. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 10th 
day of June, 1952. 
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GAMBLE-SKOGMO, INC., ET AL. 


Y : D VIOLATION 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGE J 
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AND Or AN 
ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5575. Complaint July 15, 1948—Decision, June 11, 1952 


Where a corporation which in the course of the years and as a result of various 
transactions-had come to be engaged in the competitive interstate sale of 
a great variety of merchandise, including automotive accessories and parts, 
wearing apparel and other soft goods, major appliances, building supplies 
and equipment, housewares, farm equipment and parts, and food and con- 
fections; sold at retail through some 484 “company-owned” retail stores 
located in twenty-three Mid-west, Northwestern and far Western states, 
and 35 such stores in four Western Canadian provinces and Hawaii; and 
sold at wholesale to 1,735 independently owned retail or “dealer” stores in 
localities where it had no company owned stores, ranging mostly from five to 
five thousand in population; and certain responsible officers thereof ; 

Following the early inauguration of its dealer store program, under which its 
wholesale business with its “dealer” stores was developed— 

(a) Entered into written and verbal agreements with its “dealer” stores whereby 
dealers were required to purchase from and deal in merchandise sold by or 
through said corporation to the exclusion of merchandise sold by competitors ; 

(b) Offered to pay and paid bonuses to those dealer stores who complied liter- 
ally or substantially therewith, and refused bonuses to those who did not 
make substantial compliance; 

(c) Checked periodically stocks in dealers’ stores to discover violations, by 
means of its representatives who duly reported to it the presence of foreign 
merchandise ; 

(d) In some instances exacted promises that merchandise theretofore procured 
from other sources would be disposed of within a stated period ; 

(e) Cancelled and threatened to cancel, contracts with dealer stores for failure 
to deal exclusively or substantially, in its merchandise ; 

(f) Held meetings of representatives of dealer stores at which it advised the 
dealers, expressly or by implication, that they were required to purchase 
all of their merchandise from it; 

(g) Implemented its exclusive dealing policies by instructions to its suppliers 
advising them that orders should be handled and price quotations given 
out only through its office, and that it would not be responsible for orders 
placed by dealers direct to a source of supply ; and 

(h) Required an applicant for a contract to purchase its merchandise at whole- 
sale, to fill out a questionnaire in which he agreed to conduct his store “ae- 
cording to the proven policies of the company” ; 

With the result that many of said dealers adhered to and complied with such 
exclusive dealing understandings and agreements; many independent job- 
bers and manufacturers who distributed similar merchandise in commerce 
were consequently unable to sell their products in substantial quantities 
to said corporation’s dealers ; and 

With the effect (1) that said sales and contracts for sales might substantially 
lessen competition and tend to create a monopoly in it in the line of com- 
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merce in which it was engaged ; and (2) that said acts and practices hindered 
and prevented competition in the sale in interstate commerce of the afore- 
said categories of merchandise: 

Held, That such acts and practices constituted a violation of Sec. 3 of the Clayton 
Act, and unfair methods of competition in violation of Sec. 5 of the Federal 
Trade Commission Act. 


As respects respondents’ contention that the acts and practices involved in the 
instant case were not unlawful for the reason, among others, that they 
affected only an insignificant segment of the total volume of business con- 
ducted at wholesale in the entire area of twenty-five states in which said 
dealers purchased from the corporate respondent, respondents urging, in 
such connection, that in nineteen states in which the majority of said stores 
were situated, corporate respondent’s business, derived from its dealers, 
constituted about three-fourths of one per cent of the aggregate volume of 
wholesale sales by all manufacturers and distributors in the categories of 
merchandise concerned : 

The Commission was of the opinion, assuming without deciding the accuracy of 
said figure, that the controlling fact in appraising the impact of respondent’s 
practices on competition was the circumstance that corporate respondent’s 
share of the business was a consequential and substantial one in the more 
than 1600 small communities where it distributed and sold merchandise to 
dealer stores, and that the area of commerce foreclosed to its competitiors 
by the acts and practices engaged in was a substantial one. 


- Before Mr. Randolph Preston and Mr. Webster Ballinger, hearing 
examiners. 

Mr. W. C. Kern, Mr. William H. Smith and Mr. A. C. Goodhope 
for the Commission. 

Ur. W. P. Berghuis, of Minneapolis, Minn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” commonly 
known as the Clayton Act, the Federal Trade Commission having 
reason to believe that Gamble-Skogmo, Inc., a corporation, and Bert 
C. Gamble, Philip W. Skogmo, M. O. Wieby, H. R. Baker, Samuel 
Mills, and R. C. Teuscher, individually and as officers of said corporate 
respondent, hereinafter designated and referred to as respondents, 
have violated the provisions of section 3 of said Act, and pursuant also 
to the provisions of the Federal Trade Commission Act, and by virtue 
of the authority vested in it by said Act, the Federal Trade Commis- 
sion having reason to believe that said respondents, Gamble-Skogmo, 
Inc., a corporation, and Bert C. Gamble, Philip W. Skogmo, M, QO. 
Wieby, H. R. Baker, Samuel Mills, and R. C: Teuscher, have violated 
the provisions of the said Act, and it appearing to the Commission 


1398 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 48 F.T.C. 


that a proceeding by it in respect thereof would be in the public inter- 
est, the Commission hereby issues its complaint stating its charges in 
such respects as follows: 

Count I 


Paracrapy 1. Each of the parties hereinafter described as a 
respondent is hereby named and made a party respondent in this 
proceeding. The respondent, Gamble-Skogmo, Inc., is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Delaware, having its principal office and place of busi- 
ness at 15 North 8th Street, Minneapolis, Minnesota, and branch offices 
and warehouses located at Denver, Colorado, Chicago, Illinois, Mar- 
shalltown, Iowa, Salina, Kansas, Owasso, Michigan, Minneapolis and 
Moorehead, Minnesota, Billings, Montana, Fremont, Nebraska, Sioux 
Falls, South Dakota, and Fond du Lac, Wisconsin. Respondent, Bert 
C. Gamble, is the chairman of the board of directors of corporate 
respondent; respondent, Philip W. Skogmo, is the president; respond- 
ents M. O. Wieby and H. R. Baker are the vice presidents; respondent 
Samuel Mills is the secretary, and respondent R. C. Teuscher is the 
treasurer of the corporate respondent, all of whom have their offices 
for corporate purposes at the same place of business as said corpora- 
tion. Respondents H. R. Baker and Samuel Mills reside in the city 
of Los Angeles, State of California. The individual respondents 
direct and control the sales policies and business activities of the corpo- 
rate respondent and all of said respondents act together and in co- 
operation with each other in doing the acts and things hereinafter 
alleged. 

Par. 2. Corporate respondent acting under the direction of the 
individual respondents is now, and for many years last past has been, 
engaged in the sale of various items of goods and merchandise, prin- 
cipally automobile supplies, electrical appliances, radios, light hard- 
ware, sporting goods, paints and ready-to-wear clothing. Corporate 
respondent likewise manufactures batteries, paints and varnishes, and 
other items of merchandise through Solar Corporation, a wholly 
owned subsidiary corporation organized and existing under the laws 
of the State of Wisconsin, a substantial part of such items of goods 
and merchandise, together with the other above described goods and 
merchandise which it acquires from other manufacturers, it sells to 
some 1,600 retail customers for resale by said retail stores within the 
several States of the United States, and territories thereof, and in the 
District of Columbia and Canada. Corporate respondent has a reg- 
ular form of contract with its dealer stores to which it sells merchan- 
dise, said contract being denominated “Contract For Sale of Mer- 
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chandise at Wholesale,” and the said dealer stores executing said con- 
tracts being denominated therein as “Authorized Dealer Gamble 
Stores.” The rapid growth of corporate respondent and the size of 
its business is evidenced by the fact that corporate respondent’s net 
sales totaled $48,969,434 for the year ending December 31, 1945, and 
totaled $97,060,657 for the year ending December 31, 1946, a substan- 
tial portion of which sales being made to said authorized Gamble 
dealer stores above described. In the course and conduct of its busi- 
ness, corporate respondent transports the said products or causes the 
same to be transported from the State and place of their manufacture 
and/or the State and place where respondent maintains its ware- 
houses as above described to its customers and purchasers thereof lo- 
cated in States other than the place of manufacture or warehousing 
of said products, and there is now, and has been for many years last 
past, a constant current of trade and commerce in said products be- 
tween and among the various States of the United States, the terri- 
tories thereof, and in the District of Columbia and Canada. 

Par. 3. In the course and conduct of its said business as herein 
described corporate respondent has been for many years last past, 
or would have been except for the restrictive conditions, agreements 
and understandings hereinafter described in Paragraph Four hereof, 
in substantial competition in the sale of automobile supplies, electrical 
appliances, radios, light hardware, sporting goods, paints, ready-to- 
wear clothing and other goods, wares and merchandise in commerce 
between and among the various States of the United States, the terri- 
tories thereof, and in the District of Columbia, and Canada, with other 
corporations and with persons, firms and partnerships. 

Par. 4. In the course and conduct of the business of corporate re- 
spondent described in Paragraphs One, Two and Three hereof, cor- 
porate respondent, acting under the direction of the individual re- 
spondents, in the course of such commerce has made sales and con- 
tracts for sale and is still making sales and contracts for the sale of 
automobile supplies, electrical appliances, radios, light hardware, 
sporting goods, paints, ready-to-wear clothing and other goods, wares 
and merchandise, on the conditions, agreements, and understandings 
that the purchasers thereof shall not use or deal in similar merchandise 
including automobile supplies, electrical appliances, sporting goods, 
radios, light hardware, paints, ready-to-wear clothing, or other goods, 
wares, merchandise, machinery supplies or other commodities of a 
competitor or competitors of the corporate respondent. 

Par. 5. The effect of said sales and contracts for sale on such con- 
ditions, agreements and understandings may be, has been, and still 
is, to substantially lessen competition ; and to injure, destroy and pre- 
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vent competition in the line of commerce in which the respondent is 
engaged and in the line of commerce in which the customers and pur- 
chasers of respondent are engaged; and tends to create, and has cre- 
ated, a monopoly in respondent in the commerce aforesaid, of auto- 
mobile supplies, electrical appliances, radios, light hardware, sport- 
ing goods, paints, ready-to-wear clothing, and other goods, wares and 
merchandise, in the sale of which corporate respondent has been and 
now is engaged. 

Par. 6. The aforesaid acts of said respondents Gamble-Skogmo, 
Inc., Bert C. Gamble, Philip W. Skogmo, M. O. Wieby, H. R. Baker, 
Samuel Mills, and R. C. Teuscher, constitute a violation of the pro- 
visions of section 8 of the hereinabove-mentioned Act of Congress 
entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (The Clayton Act). 


Count IT 


Paracrapu 1. For its charges under this paragraph of this count, 
said Commission relies upon the matters and things set out in Para- 
graph One of Count One of this complaint to the same extent and 
as though the allegations of said Paragraph One of said Count One 
were set out in full herein, and said Paragraph One of said Count 
One is incorporated herein by reference and made a part of the allega- 
tions of this count. 

Par. 2. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in Paragraph 
Two of Count One of this complaint to the same extent and as though 
the allegations of said Paragraph Two of said Count One were set 
out in full herein, and said Paragraph Two of said Count One is 
incorporated herein by reference and made a part of the allegations 
of this count. 

Par. 3. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in Paragraph 
Three of Count One of this complaint to the same extent and as though 
the allegations of said Paragraph Three of said Count One were set 
out in full herein, and said Paragraph Three of said Count One is 
incorporated herein by reference and made a part of the allegations 
of this count. 

Par. 4. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in Paragraph 
Four of Count One of this complaint to the same extent and as 
though the allegations of said Paragraph Four of said Count One 
were set out in full herein, and said Paragraph Four of said Count 


GAMBLE-SKOGMO, INC., ET AL. 1461 
1396 Complaint 


One is incorporated herein by reference and made a part of the alle- 
gations of this count. 

Par. 5. In the course and conduct of the business of corporate re- 
spondent as hereinbefore described, and in pursuance of the acts and 
practices alleged in Paragraph Four hereof, corporate respondent, 
acting under the direction of the individual respondents, for more than 
three years last past, has employed and now employs the following 
methods, acts, and practices in competition in commerce, to-wit: 

(a) Corporate respondent’s regular form of contract entered into 
with the retail stores to which it sells its merchandise, said contract 
being denominated as “Contract For Sale of Merchandise At Whole- 
sale” provides in part as follows: 

“It is agreed that unless otherwise authorized in writing, the Re- 
tailer shall order, and obtain, his merchandise from the Wholesaler’s 
Store or Warehouse at __________ and shall pay for the same cash on 
delivery.” 

At periodic meetings with retail store owners with whom corporate 
respondent has executed such a “Contract For Sale of Merchandise At 
Wholesale,” such retail owners being denominated in such contracts 
as “Authorized Dealer Gamble Stores,” corporate respondent’s of- 
ficials and representatives in attendance at such meetings have ad- 
vised, and now advise the said retailers that corporate respondent’s 
policy requires that all merchandise handled by such retailers be pur- 
chased of corporate respondent to the exclusion of merchandise sold 
by persons, firms and corporations other than corporate respondent. 

(b) In addition to the coercion, pressure and intimidation of the 
retail store owners with whom it hiss contracts through the method 
of periodic meetings attended by corporate respondent’s officials and 
representatives as aforesaid, corporate respondent, acting under the 
direction of the individual respondents and through its sales officials 
or field representatives, has demanded and now demands that the 
retail store owners with whom it has contracts deal exclusively with 
corporate respondent and has demanded and now demands that such 
retail store owners shall not deal in or sell the merchandise of com- 
petitors of corporate respondent; in some cases demand is even made 
that such retail store owners shall not deal in or sell a certain line of 
products of competitors of respondent even though such products 
are in scarce supply and cannot be supplied by corporate respondent. 
Corporate respondent, acting under the direction of the individual 
respondents, maintains a large force of field representatives who pe- 
riodically call on all “Authorized Dealer Gamble Stores” and who 
are instructed to, and who do on such visits, check such retail store 
owners’ stock for the purpose of ascertaining whether such retail 
stores are using or dealing in the merchandise of competitors of cor- 
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porate respondent and such field representatives are required to, and 
do, make reports of any competitor’s merchandise found in the stock 
of such retail stores. That such field representatives of corporate 
respondent as well as home office officials of corporate respondent 
threaten retail store owners with cancellation of their contracts with 
corporate respondent unless all competitors’ merchandise is immedi- , 
ately disposed of and unless such retail store owners confine their 
purchases exclusively to the merchandise procured from corporate 
respondent. That corporate respondent acting under the direction 
of the individual respondents, in fact has cancelled some of its con- 
tracts with retail stores for no other cause than that they were dealing 
in merchandise other than that supplied by corporate respondent. 
That as a result of such threats, intimidation and coercion on the 
part of respondents, the conditions, agreements and understandings 
relative to exclusive dealings, as alleged in Paragraph Four hereof, 
have been and now are being implemented and rigidly policed and 
enforced by respondents. 

(c) Corporate respondent, acting under the direction of the in- 
dividual respondents, has for many years last past maintained, and 
now does maintain, an annual bonus system applicable to the retail 
store owners with whom it has contracts known as “Authorized Dealer 
Gamble Stores.” Under such bonus system an annual bonus of 1 per- 
cent of total purchases is paid by corporate respondent to such retail 
store owners providing such retail store owners comply with certain 
conditions among which is listed as “giving proper cooperation.” 
Many retail store owners have been threatened with the loss of such 
annual bonus and such bonuses have been diminished from the full 
amount of 1 percent or cut off entirely in some cases by reason of the 
alleged failure of said retail store owners to give proper cooperation 
for the sole reason that they were purchasing merchandise from 
sources other than corporate respondent. That the monetary loss 
inflicted upon such retail store owners by corporate respondent or 
the threat of such monetary loss due to its interpretation of the con- 
dition “giving proper cooperation” contained in its bonus system 
has not only deprived such retail store owners of bonus payments to 
which they were properly entitled but has further implemented and 
enforced the conditions, understandings and agreements to deal ex- 
clusively with corporate respondent as described in Paragraph Four 
hereof. 

Par. 6. The acts and practices of respondents as herein alleged 
are all to the injury and prejudice of competitors of respondent cor- 
poration and of the public; have a tendency to and have actually 
hindered and prevented competition in the sale of merchandise sold by 
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corporate respondent as described in Paragraph Two hereof includ- 
ing automobile supplies, electrical appliances, radios, light hardware, 
paints, sporting goods, ready-to-wear clothing, and other merchan- 
dise in commerce within the intent and meaning of the Federal Trade 
Commission Act; have a tendency to and have obstructed and re- 
strained such commerce in such merchandise, and constitute unfair 
methods of competition in commerce within the intent and meaning, 
and in violation of the Federal Trade Commission Act. 


Report, FInDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), and the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 15, 1948, issued and subse- 
quently served its complaint in this proceeding upon respondent 
Gamble-Skogmo, Inc., a corporation, and respondents Bert C. Gamble, 
Philip W. Skogmo, M. O. Weiby, Samuel Miles and R. C. Teuscher, 
charging the respondents named in the complaint with having made 
sales and contracts for the sale of merchandise on the condition, agree- 
ment or understanding that the purchasers thereof should not use or 
deal in similar merchandise of a competitor or competitors of the re- 
spondent Gamble-Skogmo, Inc., in violation of the provisions of Sec- 
tion 3 of said Clayton Act, and with the use of unfair methods of 
competition in commerce in the distribution and sale of merchandise 
in violation of the provisions of the Federal Trade Commission Act. 
After the issuance of said complaint and the filing of joint answer 
thereto by all the parties named in the caption hereof except H. R. 
Baker, testimony and other evidence in support of and in opposition 
to the allegations of said complaint were introduced before a hearing 
examiner of the Commission, theretofore designated by it, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding came on for final 
hearing before the Commission on the said complaint, answer, testi- 
mony and other evidence, recommended decision of the substitute 
hearing examiner, theretofore designated by the Commission to act in 
the place and stead of the original hearing examiner, respondents’ 
exceptions to the recommended decision, briefs in support of and in 
opposition to the complaint, and oral arguments of counsel; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 
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Paracrary 1. Respondent Gamble-Skogmo, Inc., is a corporation 

incorporated on May 25, 1928, under the laws of the State of Delaware, 
with its principal office and place of business at 15 North Eighth 
Street, Minneapolis, Minnesota. Respondent Bert C. Gamble is chair- 
man of the board of the corporate respondent. Respondent M. O. 
Weiby, erroneously named in the complaint as M. O. Wieby, is a-vice 
president of the corporate respondent, respondent R. C. Teuscher is 
treasurer, and respondent Samuel Miles, erroneously named in the 
complaint as Samuel Mills, served as secretary until his resignation on 
March 1, 1948. Philip W. Skogmo was president of corporate re- 
spondent from 1928 until his death on December 31, 1949, and H. R. 
Baker, named in the complaint also as a respondent herein, died on 
January 20, 1948, prior to the commencement of this proceeding. 
Respondents Bert C. Gamble, M. O. Weiby and R. C. Teuscher are 
members of the board of directors of the corporate respondent, as were 
Philip W. Skogmo and H. R. Baker prior to and until their deaths, 
and as was respondent Samuel Miles until the time of his resignation, 
and these individuals managed, directed and controlled the sales poli- 
cies and business activities of the respondent corporation. 
- Par. 2. The respondent corporation is engaged in the business of 
selling merchandise ranging from thimbles to farm tractors. The 
principal merchandise groups are: automotive, including accessories 
and parts, tires and tubes, batteries, and lubrication items; wearing 
apparel and other soft goods, including men’s, women’s and children’s 
clothing and accessories, shoes, bedding, linens and draperies, and no- 
tions and piece goods; major appliances, including radios and acces- 
sories, refrigerators, washing machines, ironers, vacuum cleaners, 
electric ranges, and stoves and heaters; sporting goods, wheel goods, 
toys, and other items; building supplies and equipment, including ma- 
terials, paints, and varnishes, hardware, and plumbing and heating 
equipment; housewares, including small electrical goods, crockery, 
glassware, furniture and floor coverings; farm equipment and parts, 
farm supplies, and lawn and garden equipment; and foods and con- 
fections. The merchandise handled by respondent company is pur- 
chased from approximately 300 manufacturers and suppliers with 
the exception of storage batteries, washing machines, some insulation 
and paints which products are manufactured by a wholly owned sub- 
sidiary, Solar Corporation. The number of items of merchandise 
handled by the corporate respondent in its hard lines and furniture de- 
partment ranges from 7,300 to 12,000, which figures do not include the 
soft lines, such as men’s, women’s and children’s clothing. 
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Par. 3. Respondent Gamble-Skogmo, Inc., has at all times men- 
tioned herein marketed its merchandise at otal through retail stores 
owned, directly or by a corporate affiliate, and operated by it or its 
affiliates, hereinafter referred to as “company-owned stores”, and at 
wholesale to ce ae owned retail stores, hereinafter referred to 
as “dealer stores”. 

Following the neopORAtiOn of the respondent company in 1928, it 
acquired from respondents Gamble and Skogmo title, through the ex- 
change of stock or by purchase, to 55 retail stores located in five states. 
Prior to and during a part of the year 1946, the company acquired 
additional interests in stores, the business being operated generally as 
a single enterprise, but through a number of interrelated corporations, 
and in that year a general merger of the corporate interests was ef- 
fected, together with the acquisition by merger of the business then 
conducted by a corporation known as Western Auto Supply Company, 
a California corporation, then operating retail stores and conducting 
wholesale operations in the far West. Asa result of the mergers, the 
respondent corporation in 1948 owned and operated 484 retail stores 
located in 23 Middle Western, Northwestern and far Western States, 
and 35 located in 4 western Canadian provinces and Hawaii. The 
company-owned stores in the United States located east of the Rocky 
Mountains are operated principally under the name “Gambles”; in 
the far West, principally under the name “Western Auto Supply Com- 
pany”; and in Canada, under the name “Macleod’s.” 

In 1933, the respondent company inaugurated a dealer store pro- 
gram under which a wholesale business was developed, which increased 
until in February 1948 it was selling merchandise at wholesale to 
1,735 dealer stores in localities where the respondent company had no 
company-owned store. The states and the number of towns in which 
the stores were located are as follows: 


Independently 
States: operated dealer stores 
INIA OVER RIL OER slap RW eee eee Aa Or a iY a A Ne 14 
PARA Ca Gees een ateee eee eee MC Yee A ESSE 1 
CAM LOT As 232 Oar Oe eat, SE ae ee 120 
Wolorado 2 ereres eet reer iys brea eet ete 59 
CLE 9 ae Seen pee eg ae 37 
ST ina OL eee eet ay gh ye one he 81 
TTC CU ees ae ee oe ees ere ee 35 
WONyiste re ee Sete wee DEE tO 146 
ARMAS Fed Se SU Te ey YE ie ee EO See eee 87 
Wichipanap ah wise tse Pree tee hd eee ae eerie 107 
WED ab ite (0s #24 tke) ae Ce ce eA Se cy 9) a av ee 260 
WY IETS GRY ey Mes WES ie SS Se ee a ee oe 2 eer 46 
Teoh ANT aN pc Ne lie al SN a PRE Ee Re ipl a hal 64 
INGER Heseen ne mane autre er Oren ee ee 130 
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States: operated dealer stores 
New Mexico__------------=+--------- == =====--==-==-== 18 
North (Dakota. _—--==_—- ~~ == a2 4 ea 108 
QO es eo a 14 
Oregon ____-+----------------------------------=----- 42 
South Dakotae= =a ee 107 
Texas ___-_------------------------------------------ al 
TO 1 6) ea acacia, tie Nas Paap what ero mati ee eS 16 
VES Oa KEG 0) Oat ee eee 53 
Wisconsin: #20) 2 tOle ILRI t eee ere ee ee Oe 164 
Wy OM sya. Sete eek ee ee ee eee ee 23 
Total te os tse, Co. were ye eee 1, 735 


Of the dealer stores, 297 operating under the name “Western Auto 
Supply Company Dealers” in Arizona, California, Idaho, Nevada, 
New Mexico, Oregon, Utah, Washington and Wyoming became deal- 
ers of respondent company on November 1, 1946, as a result of the 
merger in 1946 above referred to. Total sales of the respondent cor- 
poration through its company-owned retail stores and to the dealer 
stores were approximately $145,000,000 in 1947. It is respondents’ 
acts and practices in the conduct of their business with said dealer 
stores which are the subjects of this proceeding. 

Par. 4. Respondent Gamble-Skogmo, Inc., transports its merchan- 
dise or causes the same to be transported from the factories located in 
various states of the United States in which it is made, across state 
lines directly, in some instances, to the purchasers thereof or in other 
instances to the company-owned stores located in other and different 
states but usually to warehouses maintained by respondent company 
at Denver, Colo., Chicago, Ill., Marshalltown, Lowa, Salina, Kans., 
Minneapolis and Morehead, Minn., Billings, Mont., Fremont, Nebr., 
Sioux Falls, S. D., Portland, Oreg., Ogden, Utah, and Los Angeles 
and Stockton, Calif. From these warehouses, the merchandise is 
transported by respondent company to the company-owned stores and 
to the dealer stores, some of the dealer stores being located in states 
other than the states where its warehouses are located, and during its 
corporate existence respondent company has carried on a constant 
current of trade and commerce in said merchandise between and among 
the various states of the United States and the Territory of Hawaii. 

Par. 5. The respondent company in the conduct of its business has 
had, and now has, many competitors selling similar merchandise in 
interstate commerce at both the manufacturing and wholesale levels. 

Par. 6. The aggregate annual dollar volume of corporate respond- 
ent’s sales of merchandise to the dealer stores, the number of dealer 
stores and the average dollar value of the merchandise sold each dealer 
store during the years 1941 to and including 1947 were as follows: 
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fs Aggregate | Number Average 
pat ype ney of units sales 

De eee a ne ane IOS oe Ns ee Oe Se ee $20, 475, 082 1472 $13. 910 
EOS Eeees Sree so Sethe Bek at eet ie | BASSE Seg Gee ey oe, es ere ae 19, 349, 175 1316 14, 703 
1 Ee, Se a ee ee ee ee See eon Oe AoE eee ae 18, 240, 918 1218 14, 976 
eT RN a a eae es Na ee oe 19, €02, 530 1271 15, 423 
J 5) ees pt: ee at ean Ee a ee na dae ah ot ae Bas ees SES eile eae 25, 605, 160 12¢2 19; 818 
LESS aE ~ Sane ae ae an ee eee, RE Wis EE oy Oe 47, 348, 889 1418 33, 391 
PORTE saeee speteee se Asa oboe, - Se per eeao rere sie} a eres 61, 071, 225 1735 35, 200 


The substantial increase in the company’s wholesale sales in the years 
1946 and 1947 was due in part to the acquisition of the additional 
stores resulting from the reorganization in 1946, in part to the greater 
availability of merchandise which was not available during the war 
period and to a lesser extent to the enlargement of the lines of mer- 
chandise sold by respondent company and an increase in the dollar 
volume due to a raise in prices following the lifting of governmental 
price controls. 

Par. 7. The respondent corporation entered into contracts or had 
verbal agreements with each of the 1,735 dealer stores situated over 
an area of 25 states, 1,609 of which stores, upon the basis of census data 
for the year 1940, were located in hamlets and towns ranging from 
5 to 5,000 in population. According to these data, approximately 
40 of such stores were located in cities the populations of which 
exceeded 10,000. Between September 1939 and April 1946 all written 
contracts were on one form and continued in effect until cancelled, 
of which there are now 1,088 in force. During the period from April 
1946 to March 1948, all contracts entered into by the corporate 
respondent with dealer stores were on another form which continued 
in force until cancelled, of which there are now 374 in force. Sub- 
sequent to March 1948, a slightly different form was used, of which 
there are now 97 in force. This respondent has dealt and now deals 
with those remaining dealer stores located in Colorado, Montana, 
Idaho and Utah, under verbal agreements but upon the same terms 
and conditions as it deals with those stores with which it has written 
contracts, the only difference being the absence of a written contract. 

The form of contract used from April 1946 to March 1948 contains, 
among others, the following provisions: 

That whereas, The Wholesaler for many years has been selling merchandise 
at retail through a large number of stores owned by the Wholesaler and known 
as Gamble Stores and in addition thereto the Wholesaler for many years has 
sold merchandise at Wholesale to individuals who own and operate their indi- 
vidual business under the name of Gamble Dealer Stores and through the sale 
of such merchandise and the establishment of its trade names and good will 
the Wholcsaler has built up a large demand for its merchandise ; and 

213840—54——92 
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Whereas, The Retailer has established or will establish a store at___-__-______= 
PORE Ore Seer ES ea 2 for the sale at retail of the merchandise of the kinds 
offered by the Wholesaler or sources approved by the Wholesaler. In order 
to-seeure the benefits of selling merchandise for which the Wholesaler~ has 
created customer demand and good will, and of purchasing the same on the 
advantageous basis granted to Retailers by the Wholesaler, the Retailer desires 
to purchase merchandise from the Wholesaler for resale in said store, and 
the Wholesaler is willing to sell such merchandise on the terms and conditions 
herein stated. : 

Witnesseth, That in consideration of the agreements herein contained, the 
parties hereto mutually agree as follows: 

1. The Wholesaler agrees to sell to the Retailer, and the Retailer agrees to 
purchase from the Wholesaler, at prices to be established from time to time by 
the Wholesaler, such merchandise as the Wholesaler regularly carries for sale 
in its own stores. The Wholesaler will use its best efforts to fill orders from the 
Retailer, but shall not be liable to the Retailer for any loss or damage occasioned. 
by the Wholesaler’s failure to deliver any merchandise ordered. 

2. To enable the Wholesaler to determine the quantity of stock to be carried 
on hand from time to time for filling orders of the Retailer, it is agreed that 
unless otherwise authorized in writing, the Retailer shall order, and obtain, his 
merchandise from the Wholesaler’s Store or Warehouse at ~-----~----~---- 
and shall pay for the same cash on delivery. If merchandise is shipped direct 
from other sources authorized by the Wholesaler, the Retailer will pay therefor 
cash in advance before shipment. 

* * * 

7. The Wholesaler will furnish and the Retailer will use the display material, 
advertising, and merchandising services including but not limited to the 
following items and services for the purpose of assisting the Retailer in the 
promotion and sale of merchandise purchased by the Retailer from the Whole- 
saler; retail circulars; retail catalogs; retail radio advertising; retail news- 
paper mat service; retail display material; national advertising display material ; 
Planning Guide; window photographs; display photographs; merchandise list- 
ing sheets; wholesale catalogs; printed order forms; a stock control system; 
bookkeeping forms ; monthly report forms; a store manual; educational material; 
a Company magazine; merchandising bulletins; store operation bulletins; the 
personal assistance of a field representative; dealership certificate of authoriza- 
tion; personal advisory service, either by mail or at the Home Office of the 
Wholesaler on all problems of the Retailer or his business; local newspaper 
advertising at the Wholesaler’s expense in accordance with the schedules estab- 
lished from time to time by the Wholesaler. All of the above to be paid for and 
used by the Retailer in accordance with the prices and policies as established 
by the Wholesaler from time to time, it being the intent of the Wholesaler to 
provide to the Retailer all of the necessary advertising, counsel and assistance 
to assist him in the profitable operation of his own business. 

7a. The Wholesaler will pay the retailer an annual bonus out of the net profit, 
if any, of the Wholesaler, in an amount to be determined by the Wholesaler in 
accordance with its “Dealer Bonus Plan” as may be approved by its Board of 
Directors from time to time. 


The recitations of the preamble of the foregoing contract appear 


also in the form adopted for use subsequent to March 1948 but are 
absent from the form of contract first used. The first numbered para- 
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graph contained in the two forms employed later contains departures 
from the form employed in the earliest contracts. Among other dif- 
ferences, the mandatory provisions of the paragraphs numbered 4 and 
7 are permissive under the form of contract earliest used and a pro- 
vision similar to Paragraph 7 (a) is absent from both of the other 
forms. 

Par. 8. As construed by respondents in the general course and con- 
duct ‘of corporate respondent’s business relations with dealer cus- 
tomers, these contractual accords have required the dealers to -pur- 
chase from and deal in merchandise sold by or through the respondent 
company to the exclusion of merchandise sold by competitors. Com- 
pliance with respondent company’s exclusive dealing policy has been 
insisted upon, bonuses have been paid to those dealer stores who com- 
plied literally or made substantial compliance therewith and bonuses 
have been refused to those who have not made substantial compliance. 
Stocks in dealer stores have been checked periodically by corporate 
respondent’s representatives to discover violations and the presence 
of foreign merchandise duly reported to the corporate respondent. 
Respondent corporation, as a condition to continuing the sale of its 
merchandise to dealers, in instances has exacted promises that mer- 
chandise theretofore procured from other sources would be disposed 
of within a stated period and contracts with dealer stores have been 
cancelled by this respondent for failure on the part of such retail 
merchants to deal exclusively, or substantially so, in its merchandise. 

Par. 9. Among the acts and statements of respondents disclosed by 
the record which furnish bases for the foregoing conclusions are state- 
ments appearing in certain instructions disseminated to the dealer 
stores. Under date of October 13, 1934, approximately one year after 
the corporate respondent inaugurated its dealer-store program, it 
forwarded to the dealer stores a mimeographed paper entitled “Spe- 
cial Agency Store Memo to Agency Stores” admonishing the dealer 
stores in substance that loyalty to the corporate respondent’s program 
necessitated the purchase of its merchandise exclusively, one para- 
graph being as follows: 

BIG NEWS—We are going to reward those who have the proper loyalty by 
giving a bonus at the end of the year based on purchases for the entire year, but 
this will be done only to those who carry out our program from this date on in 
100% manner. Conflicting merchandise now in stock must be disposed of imme- 
diately. Any violations will necessitate the cancellation of contract and the 
forfeiture of the bonus. 

The policy of the respondent corporation in its dealings with the 
dealer stores, as set forth in the document above referred to, was re- 
affirmed in a bulletin entitled “LOYALTY”, dated December 24, 1938, 
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and sent to all dealer stores. Provision for payment, under certain 
conditions, of the bonus appears in 374 existing contracts although no 
payments have been in fact made since 1946. The bonus paid con- 
sisted of an amount equal to 34 of 1% of the total annual purchases by 
the dealer, except for one year when it was 1%. The terms and condi- 
tions upon which a dealer store was eligible to receive the bonus is 
stated in the respondent company’s announcement of the policy. 
Failure of the dealer stores to substantially comply with the plan and 
purchase all, or substantially all, merchandise from the respondent 
company resulted in denial of the bonus in many cases with resultant 
financial loss. 

Expressions of company policy also occurred at dealers’ meetings. 
During the period covered in the testimony, respondent company 
called and held meetings of the representatives of the dealer stores at 
convenient places in various parts of the United States in which the 
dealer stores were located, at some of which its president was present 
and at all or substantially all of which it had a representative who 
addressed the dealers and who advised them, either expressly or by 
implication, that they were required to purchase all of their mer- 
chandise from respondent company. 

Respondents’ policies were implemented by instructions to corpo- 
rate respondent’s suppliers. Ina form letter dated April 4, 1947, sent 
to some 300 manufacturers from whom the respondent company 
purchased merchandise, the manufacturers were advised, in part, as 
follows: 

Validation of orders: Any orders received direct from Gamble Stores Author- 
ized Dealers should be mailed to this office without honoring them. We cannot 
be responsible for orders placed by Authorized Dealers direct to a source of 
supply. Our plan of operation requires Dealers to place orders either with the 
Warehouse or with the Minneapolis Home Office. 

Price Quotations: No price quotation should be given out to Gamble Stores, 
Asscciate Gamble Stores, Gamble Stores Authorized Dealer or Dealer Ware- 
houses. Any request for such information should be forwarded to Gamble- 
Skogmo, Inc., 700 North Washington Ave., Minneapolis, Minn. 

Par. 10. Adherence or loyalty to corporate respondent’s exclusive 
dealing policies was continuously investigated. Applicants for con- 
tracts to purchase at wholesale the merchandise sold by the respondent 
company were required to fill out a questionnaire on a form fur- 
nished by the respondent company headed “APPLICATION FOR 
GAMBLE AUTHORIZED DEALER STORE.” Among the in- 
quiries contained in such application was: “Do you agree to conduct a 
Gamble Dealer Store according to the proven policies of the com- 
pany!” Following the applicant’s answers to the questions under the 
heading “INFORMATION TO BE FILLED IN COMPLETELY 
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BY GAMBLE REPRESENTATIVE”, the representative was re- 
quired to answer, among others, the following questions: “Have you 
discussed the plan completely and read the contract thoroughly with 
applicant?” “Do you believe that he will be cooperative and conform 
to the various policies that have been factors in the success of our 
company ?” 

The respondent corporation has established zones for the dealer 
stores, each zone comprising from twenty to thirty dealer stores. 
It maintains representatives known as “Superintendents”, who visit 
the dealer stores and, among other things, interpret the company’s 
policies to the dealers. It also maintains about 60 representatives 
known as “Zone Superintendents” or “field men”, who operate in the 
separate zones and periodically. visit the dealer stores. Until within 
a few months before the complaint in this proceeding issued, the field 
men worked under the direction of the head of the dealer department 
in the home office. A change then was made whereby a part of the 
field men worked under, and reported to, an intermediary known as 
a “Wholesale Sales Manager.” The field men were required to and 
did check the stock in the dealer stores to ascertain whether competitive 
merchandise was present, and, if any such merchandise was found, 
made written report to the home office or an intermediate office. 

When visiting the stores of dealers, the field men have threatened 
dealers with cancellation of their contracts unless competitive mer- 
chandise was promptly disposed of and future purchases confined to 
the products of corporate respondent. The record clearly demon- 
strates that dealers’ desire to handle competitive merchandise has been 
the reason for cancellation by corporate respondent. Dealing in, or 
the announced intention to deal in, competitive merchandise has 
resulted in cancellation by respondents of corporate respondent’s 
contracts with a substantial number of dealers. A number of its 
letters of cancellation have assigned as reasons therefor the fact that 
the merchants have been “desirous of representing others in the sale 
of merchandise.” In one instance, corporate respondent’s termination 
of the contract was preceded by less than a year and a half by another 
letter commending the dealer for the manner in which he was oper- 
ating the business, and in another case moreover, some time prior to 
cancellation, the merchant received a certificate designating him as an 
outstanding dealer and was otherwise commended by representatives 
of corporate respondent for his competence. 

Par. 11. Many of corporate respondent’s dealers have adhered to 
and complied with the conditions, understandings and agreements 
imposed by it with respect to exclusive dealing. In instances where 
dealers have bought from sources other than corporate respondent, 
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its insistence on exclusive dealing has caused the greater volume of 
purchases to be restricted to it. Many independent jobbers and manu- 

_facturers distributing similar merchandise in commerce have been 
unable to sell their products in substantial quantities to Gamble 
dealers and dealers in declining to purchase from representatives of 
competing distributors have assigned as reason therefor the fact that 
they were required by their contractual arrangement or corporate 
respondent’s policy to limit their dealings to it. 

Respondents contend that the acts and practices here under PRLS 
eration are not unlawful for the reason, among others, that it should 
be concluded that they affect only an ioe orb icpas segment of the total 
volume of business conducted at wholesale in the entire area of 25 
states where dealer stores purchasing from corporate respondent are 
located. In this connection, it is urged that that portion of the busi- 
ness derived by corporate respondent from its dealers in an area of 
19 states in which the majority of such dealer stores are situated con- 
stitutes approximately 34 of 1% of the aggregate volume of wholesale 
sales by all manufacturers and distributors there made in the cate- 
gories of merchandise handled by it. Assuming without, however, 
deciding that this percentage accurately reflects corporate respondent’s 
share of that volume in the aggregate, it is apparent that this circum- 
stance serves in no way to portray the competitive situation prevailing 
in those localities where the dealer stores are situated and in which any 
influence stemming from respondents’ practices would be directly 
exerted. 

Omitting from consideration entirely corporate respondent’s com- 
mercial status incident to its operation in the continental United 
States of 484 company-owned stores, it is shown by the record that 
this company’s annual sales at wholesale to dealers ranged during the 
period of 1941 through 1947 from a low of approximately $18,000,000 
to slightly over $61,000,000. Average sales to dealer stores in 1947 
represented $35,200, and accentuating the significance of this fact is 
the circumstance that over 1,600 of such business places were located 
in hamlets and towns ranging from 5 to 5,000 in population, and that 
the cities where many others were located did not greatly exceed this 
larger figure. That established outlets for merchandise in communi- 
ties of this size ordinarily are restricted in number is obvious. The 
Commission is of the opinion that controlling here, in appraising the 
impact of respondents’ practices on competition, is the circumstance 
that corporate respondent’s share of the business is a consequential 
and substantial one in the numerous communities where it distributes 
and sells merchandise to dealer stores and that the area of commerce 
foreclosed to competitors of corporate respondent by the acts and 
practices engaged in is a substantial one. 
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Par. 12. The effect of respondents’ sales as aforesaid and contracts 
for sale may be and has been to substantially lessen competition in 
the line of commerce in which the respondent corporation is engaged 
and has a tendency to create a monopoly in respondent corporation in 
the commerce aforesaid of automotive supplies, electrical appliances, 
radios, light hardware, sporting goods, paints, ready-to-wear clothing, 
and other goods, wares and merchandise in the sale of which the 
corporate respondent has engaged. Respondents’ acts and practices 
have had a tendency to and have actually hindered and prevented 
competition in the sale in interstate commerce of those categories of 
merchandise sold by corporate respondent, and have had a tendency 
to restrain and obstruct such commerce therein. 


CONCLUSION 


The acts and practices of respondents Gamble-Skogmo, Inc., Bert C. 
Gamble, M. O. Weiby, Samuel Miles, and R. C. Teuscher, as herein- 
above set out, constitute a violation of Section 3 of the Act of Congress, 
entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes”, approved October 
15, 1914 (the Clayton Act) and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of Section 5 of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the jomt answer thereto, 
testimony and other evidence taken before a hearing examiner of the 
Commission, theretofore duly designated by it, the recommended 
decision of the substitute hearing examiner duly designated to act in 
the place and stead of the original hearing examiner, and the exceptions 
to the recommended decision filed by respondents, briefs in support of 
and in opposition to the allegations of the complaint, and oral argu- 
ment; and the Commission having made its findings as to the facts and 
its conclusion that the respondents there designated have violated the 
provisions of Section 3 of that Act of the Congress of the United 
States, entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), and the provisions of Section 5 of the 
Federal Trade Commission Act: 

I. lt is ordered, That respondents Gamble-Skogmo, Inc., a corpora- 
tion and its officers, and respondents Bert C. Gamble, M. O. Weiby, 
R. C. Teuscher, and Samuel Miles, and said respondents’ agents, repre- 
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sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of merchandise in commerce, as “commerce” is defined in the Clayton 
Act, do forthwith cease and desist from : 

(a) Selling or making any contracts or agreements for the sale of 
any such products on the condition, agreement or understanding that 
the purchaser thereof shall not use or deal in or sell the merchandise 
of a competitor or competitors of corporate respondent. 

(b) Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with, any existing 
sales contract which condition, agreement or understanding is to the 
effect that the purchaser of said products shall not use or deal in the 
merchandise of a competitor or competitors of the corporate respond- 
ent. 

Il. Zt 2s further ordered, That respondent Gamble-Skogmo, Inc., 
a corporation, and its officers, and respondents Bert C. Gamble, M. O. 
Weiby, R. C. Teuscher, and Samuel Miles, and said respondents’ 
agents, representatives and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution of merchandise in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

(a) Selling or making any contract or agreement for sale of any 
such products on the condition, agreement or understanding that the 
_ purchaser thereof shall not use or deal in or sell the merchandise of a 
competitor or competitors of the corporate respondent. 

(b) Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with, any existing 
sales contract or agreement which condition, agreement or under- 
standing is to the effect that the purchaser of said products shall not 
use or deal in the merchandise of a competitor or competitors of the 
corporate respondent. 

(c) Offering a cash bonus or any other inducement to corporate 
respondent’s independent dealers or other purchasers or prospective 
purchasers on the condition, agreement or understanding that such 
independent dealers or other purchasers or prospective purchasers 
shall not use or deal in the merchandise of a competitor or competitors 
of the corporate respondent. 

(d) Cancelling, or directly or by implication threatening the can- 
cellation of, any contract or franchise or selling agreement with 
corporate respondent’s independent dealers or other customers for the 
sale of said products because of the failure or refusal of such pur- 
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chasers to purchase or deal exclusively in the merchandise sold and 
distributed by the corporate respondent. 

(e) The performance of any act of intimidation or coercion either 
through statements, oral or written, made by representatives of corpo- 
rate respondent at independent dealer field meetings or during the 
course of calls made upon independent dealers at their stores or at 
any other place, or the use of any system or practice, plan, or method 
of doing business, for the purpose or having the effect of intimidating 
or coercing such corporate respondent’s independent dealers or other 
purchasers to purchase their merchandise requirements exclusively 
from corporate respondent. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Philip W. Skogmo and H. R. Baker, both 
deceased. 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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ENCYCLOPAEDIA BRITANNICA, INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5384. Complaint, Sept. 28, 1945—Decision, June 12, 1952 


Where a corporation engaged in the interstate sale and distribution of its 


“Britannica Junior” encyclopedia under its “15 for 1” plan, pursuant to 
which its sales agents contacted the superintendent or principal of a school 
to obtain the names of pupils and their parents and called upon the latter 
to sell them the books, and the school received a set of said encyclopedia 
for each fifteen sets sold, or proportionate credit or some other book such 
as an atlas or dictionary if fewer than fifteen were sold— 

(a) Erroneously and misleadingly represented through the use of the expression 
“School Advancement Program”, that the plan was designed primarily for 
the benefit and improvement of the school; the facts being that while the 
schools derived incidental benefit through obtaining the books, the program 
was essentially a sales plan or campaign for the sale of books to the public; 

(b) Unwarrantedly and misleadingly represented in a substantial number of 
instances, through statements of its sales agents, that the local school or the 
superintendent or some other official was sponsoring the sale of the books; 
when the school’s only connection with the matter was that it had supplied 
the names and addresses of the pupils and parents; 

(c) Hrroneously and misleadingly represented through its agents that the books 
were essential or indispensable to the proper preparation by pupils of their 
homework; and 

(d) Erroneously and misleadingly represented, as aforesaid, that the price at 
which the books were offered under said sales plan were special or reduced, 
applicable for a limited time only; when in fact they were the regular 
prices; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their books, and thereby induce its pur- 
chase thereof: 

Heid, That such acts and practices, under the circumstances set forth, were all 


to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


As respects interlocutory orders of the Commission, no requirement exists that 
hearing examiners subsequently adopt, verbatim, in the preparation of 
initial decisions, such language relevant to the matters to be stated as may 
have appeared in the Commission’s own orders. 


As respects exceptions by counsel supporting the complaint in the aforesaid 
matter, which challenged, among other things, the hearing examiner’s use 
of various words and terms such as “erroneous”, “inherently erroneous and 
misleading’, and “unwarranted and misleading”, to characterize certain of 
the representations whicn occurred during respondent’s house-to-house 
sales presentations to the public, counsel urging that they should instead 
be characterized as false, so that any findings which might issue would not 
be susceptible to an interpretation that there were but a few. misrepresen- 
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tations, or that they represented inadvertent, unintentional. mistakes on 
the part of respondent and its representatives: 

The Commission was of the opinion that no error was presented through use 
of the expressions in question in the particular contexts in which they oc- 
eurred or by reason of the examiner’s failure to additionally characterize 
respondent’s misrepresentations as false. 


Certain other exceptions also rejected were directed to use of the word “un- 
questionable” in connection with the value of the program to the schools; 
to use of the word “already” in noting the discontinuance of the designation 
“School Advancement Program’; to the omission from the initial decision 
of a detailed narration of the statements made by respondent’s salesmen; 
to the grouping of three of the charges of the complaint, for lack of proper 
emphasis; and to ihe examiner’s failure to find certain specific misrepresen- 
tation of alleged savings growing out of the price misrepresentation; 

The Commission, among other things, holding the use of said words neither 
inappropriate, nor unwarranted; and noting, as respects salesmen’s state- 
ments, that neither the conclusions characterizing such representations were 
challenged as erroneous nor the prohibitions inadequate; and, as respects 
said last exception, the absence of any indication of resulting error in the 
findings, substantively ; or deficiency in the order. 


Before Mr. Arthur F, Thomas and Mr. William L. Pack, hearing 
examiners. 

Mr. John M. Russell and Mr. William L. Pencke for the Com- 
mission. 

Mr. H. J. Joy, of Chicago, Ill., and Davies, Richberg, Tydings, 
Beebe & Landa and Mr. L. A. Scholl, of Washington, D. C., for 
respondent. 

Mr, Otio T. Englehart, of Washington, D. C., and Mr. Lorentz B. 
Knouff, of Chicago, Ul., for F. E. Compton & Co., intervenor. 


CoMPrLaINntT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Encyclopaedia 
Britannica, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent, Encyclopaedia Britannica, Inc., is a cor- 
poration organized, existing and doing business under and by virtue of 
the laws of the State of New York. Respondent’s office and principal 
place of business is located at 20 North Wacker Drive, Chicago, 
{llinois. 
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Par. 2. Respondent Encyclopaedia Britannica, Inc., now is, and 
for over two years last past has been, engaged in the business of pub- 
lishing and of selling and distributing books, including encyclopaedia 
sets called Britannica Junior. Respondent causes its Britannica 
Junior sets, when sold, to be transported from its said place of business 
in the State of Illinois to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in its said encyclopaedia sets in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its said business in connection 
with the sale and distribution of its Britannica Junior encyclopaedia 
sets and as an inducement for the purchase thereof by members of the 
purchasing public, respondent adopted in or about the fall of 1941, 
a so-called “15 for 1 Plan” for selling its said sets and thereafter used 
such plan, representing that it is a “Britannica Junior School Ad- 
vancement Program” plan, especially designed for those neighbor- 
hoods where a school or library is unable to buy an initial or additional 
set or sets of Britannica Junior for the use of the children in the 
school. ‘The said plan operates as follows: 

One of the respondent’s representatives calls on the superintendent 
or other official of the school and explains that the Encyclopaedia 
Britannica, Inc., desires to initiate a “School Advancement Program” 
in their community which affords the school an opportunity to receive 
a set of Britannica Junior “free” providing the school official furnishes 
the representative with a card stating the name, age, and grade of 
each pupil, the teacher’s name and the name and address and occu- 
pation of the pupil’s parents thereon ; that the requirement of a letter 
of endorsement or approval of the Britannica set by such school 
official is optional; and provided further that the sale of fifteen similar 
sets of said encyclopaedia is effected by said representative of Encyclo- 
paedia Britannica, Inc., among the parents having children attending 
the school. Assurance is given that the names of the “loyal parents 
of 15 of your students” who purchase the sets will appear on a presen- 
tation page attached to the inside front cover of Volume I of the set 
of Britannica Junior they “wish to give to the school.” 

Respondent’s representative thereafter contacts the parents or 
parent of the children of the school and represents: 

That he is working through or cooperating with the school on a “School Ad- 
vancement Program” whereby the school will receive a set of Britannica Junior 


free if and when he sells 15 similar sets to the parents having children attending 
said school; 
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That the school superintendent or other official has furnished him with the 
parents’ names and the said information concerning their child or children and 
their teacher, in order that they could be afforded an opportunity to participate 
in the.School Advancement Program by buying a set of Britannica Junior ency- 
clopaedia for their child or children; 

That the school is sponsoring the program and its superintendent or other 
person in authority is recommending that the parents buy the books; 

That the parents by buying the set through the school receive a special price 
because the company is very desirous of having these books in their community ; 

That the school superintendent or other official highly reeommended these sets 
for use by the children in preparing their work for school; 

That people in that community were offered an opportunity to buy a set of 
Britannica Junior at a reduced cost because of the “School Advancement Pro- 
gram” his company is backing; 

That a special price was being quoted but that this would be for only a limited 
time; 

That the children of parents who bought the books would have a definite ad- 
vantage over the other children who did not have a set of these books to be used 
in connection with their school work; 

That the superintendent or other official of the school personally endorsed 
these books and was recommending them to the parents as being indispensable for 
use by their children ; 

That if the parents purchased this set of books they would not have to buy any 
” other books because the information contained in Britannica Junior was full 
and complete ; 

That the school endorsed the books and was recommending them to the parents 
as being indispensable for their children in preparing their school work; 

That the books were being sold through the school; 

That the school superintendent or other official was desirous of having the 
children in the school own a set of Britannica Junior in order that they could 
do their home work; 

That he lacked only one set of having sold the required number for the school 
to receive a free set; 

That he was selling only a limited number of these books in the vicinity ; 

That the parents he is calling on had been selected to participate in the School 
Advancement Program; 

That he was working through the school which was sponsoring the program 
and recommending that the parents buy the set of Britannica Junior ; 

That the parents would be saving $120.00 by purchasing the Britannica Junior 
set through the school; 

That the superintendent or other official of the school has furnished him with 
her name, together with the names of her children in order that she could be 
given an opportunity to purchase a set of these books to be used by her children 
in preparing their school home work; 

That only the people recommended by the superintendent or other official of 
the school would have an opportunity to purchase a set; 

That the parents by buying the books through the “School Advancement Pro- 
gram” sale would receive a yearbook free for ten years. 


Par. 4. Through the use of the expression “School Advancement 
Program” and the aforesaid statements and others similar thereto 
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‘not specifically set out herein, in connection with the offering for sale 
and sale of their Britannica Junior encyclopaedia under said so-called 
“School Advancement Program” or “15 for 1 Plan” respondent di- 
rectly or by implication represents to the parents of the children in 
a school that the “School Advancement Program” is designed for 
the benefit and improvement of the school; that its Britannica Junior 
encyclopaedia has been adopted by the school authorities for study or 
reference as part of the school curriculum; that the superintendent 
or other school authorities are sponsoring the sale of Britannica Junior 
to the parents; that by purchasing through the school the parents 
would be securing said books at a special or reduced price; that he 
could only sell the set at that price for a limited time; that all, or 
practically all, of the school work is, or would be, taken therefrom or 
based on the material contained in said books; that the school and its 
superintendent or other official have endorsed Britannica Junior and 
are recommending that the parents buy a set as being indispensable 
to their children in doing their school work; that it is essential to their 
children’s home library in order for them to prepare their school home 
work; that it is so full and complete as to make the parents’ further 
purchase of school books unnecessary; that respondent’s representa- 
tive is only allowed to sell a limited number of sets of these books 
through the school or in their community; that he could only sell a 
set to those parents whom the superintendent or other school au- 
thorities had recommended be offered the privilege or opportunity. of 
purchasing ‘same; that the parents would be saving $120.00 by pur- 
chasing the set through the school; that if the parents purchase a set 
through the school they would receive a yearbook free for ten years. 

Respondent’s representative further states to the parents in selling 
its Britannica Junior encyclopedia that he only lacks one set of having 
sold the required number for the school to receive a free set, when this 
is not a fact; that the school is sponsoring the “Britannica Junior 
School Advancement Program” sale and its superintendent or other 
official has recommended that the parents buy a set, when he has 
expressly requested respondent’s representative not to mention the 
school or his name in selling said sets and respondent’s representative 
has asured him that he would not do so. 

Par. 5. The statements and representations used and disseminated 
by the respondent in the manner above described are deceptive, false 
and misleading.. Respondent’s so-called “School Advancement. Pro- 
gram” is not designed for the benefit. or improvement of the school, 
but only for the sale of its Britannica Junior sets; the Britannica 
Junior encyclopedia has not been adopted for study or reference as a 
part of the school curriculum; none of the school authorities are 
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sponsoring said alleged “Britannica Junior School Advancement Pro- 
gram” sale; by purchasing said set of books from respondent’s repre- 
sentative the parents would not be securing it through the school or at 
a special or reduced price, but only at its usual retail price; the time of 
respondent’s representative is not limited to sell said sets at that price; 
the school work is not and will not be based on or taken from the 
material contained in said set of books; none of the school authorities 
has endorsed or is recommending that the parents buy Britannica 
Junior as being indispensable to their children in doing their school 
work; it is not essential to their children in preparing their school 
home work; it is not so full or complete as to make the parents’ further 
purchase of school books unnecessary ; respondent’s representative is 
allowed to sell as many of said sets as he is able to, to anyone, and any- 
where at the price he is offering a set to the parents; by purchasing a 
Britannica Junior set in this so-called “School Advancement Program” 
sale, the parents will not receive any yearbook free. 

Par. 6. In truth and in fact, respondent’s so-called “School Ad- 
vancement Program” or “15 to 1 Plan” is not a plan for the advance- 
ment of the school, but only a clever scheme through which the respond- 
ent’s representative obtains entry into the homes of the parents of the 
children in a school to sell respondent’s books by stating that the 
parents have been selected by the superintendent or other authorities 
of the school to be given the opportunity or privilege of buying a 
Britannica Junior encyclopedia, which the school has adopted for 
study or reference as part of the school curriculum and is recommend- 
ing that the parents buy. Thereafter, by making said further false and 
misleading statements and representations, and others similar thereto, 
respondent’s representative brings great pressure to bear on the parents 
to buy said set of books, giving them the impression that their children 
must have same in order to complete their school courses. Many of the 
parents buy said books who cannot afford to and would not do so except 
for being deceived and misled by respondent’s representative as afore- 
said, especially since, as respondent states, it only uses said plan in 
selling its Britannica Junior encyclopedia in communities where the 
school or library is unable to purchase a set or a further set or sets 
thereof. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated as afore- 
said, has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all such statements and 
representations are true, and induces a substantial portion of the 
purchasing public to purchase respondent’s Britannica Junior sets 
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because of such erroneous and mistaken belief, engendered as above set 
forth, thereby unfairly diverting trade to the respondent from its 
competitors in said commerce who truthfully represent their products. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and of 
respondent’s competitors, and constitute unfair and deceptive acts 
and practices in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


OrprERS AND DEcISION OF THE COMMISSION 


Order denying appeal of counsel supporting complaint from ini- 
tial decision of the hearing examiner and decision of the Commission 
and order to file report of compliance, Docket 5384, June 12, 1952, 
follows: 

This matter came on to be heard by the Commission upon the appeal 
of counsel supporting the complaint from the initial decision of the 
hearing examiner herein and upon the briefs submitted in support of 
and in opposition to said appeal. 

Counsel supporting the complaint under the first, third, fourth and 
fifth of his exceptions challenges, among other things, the hearing 
examiner’s use of various words and terms such as “erroneous”, “in- 
herently erroneous and misleading”, and “unwarranted and mislead- 
ing” to characterize certain of the representations occurring during 
respondent’s house-to-house sales presentations to the public and, in 
urging that they instead should be characterized as false, contends, 
in effect, that this is necessary and proper in order that any findings 
as to the facts issuing herein be not susceptible to an interpretation 
that the instances of misrepresentation disclosed by the record are 
but few in number or that they represent inadvertent, unintentional 
mistakes on the part of respondent and its representatives. Counsel 
asserts also that supporting his contentions of error in this respect is 
the fact that the order of the Commission, dated April 25, 1951, ruling 
upon respondent’s previously filed motion to dismiss contained recita- 
tions in detail of various representations and statements which the 
testimony indicated had been used by salesmen in respondent’s sales 
presentations. 

With respect to the circumstance last referred to, namely, the 
wording of the order of April 25, 1951, no requirement exists that 
hearing examiners subsequently adopt, verbatim, in the preparation of 
initial decisions such language relevant to the matters to be stated as 
may have appeared in the Commission’s own interlocutory orders. 
The Commission, moreover, does not share the view that the state- 
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ments to which counsel’s objections are interposed may be interpreted 
reasonably as an expression that the misrepresentation heretofore en- 
gaged in has occurred only in isolated instances or is attributable to 
inadvertent or unintentional error. The Commission is of the opinion 
that no error is presented by reason of the hearing examiner’s use of 
the expressions excepted to in the particular contexts in which they 
occur or by reason of his failure, in such connection, to additionally 
characterize respondent’s misrepresentations as false. 

Under counsel’s third exception, additional objection is directed to 
the words “unquestionably” and “already” appearing in Paragraph 
Four of the initial decision, counsel alleging in such connection that 
they have “significantly enthusiastic and complimentary implica- 
tions.” This position is untenable and it is deemed appropriate by 
the Commission for a hearing examiner to make reference to the cir- 
cumstance that a party to a proceeding previously or already has dis- 
continued a practice as the hearing examiner has done in the instant 
case in reference to respondent’s former use of the term “School Ad- 
_ vancement: Program” to designate its sales plan, and it is noted in 
passing, in this connection also, that he properly concluded, in effect, 
that the public interest now requires a prohibition against any resump- 
tion of its use. In reference to the objection interposed to the word 
“unquestionably”, counsel has advanced no reason why the value of 
reference books, as distinguished from their essentiality, in the prep- 
aration of student home work, should be regarded as questionable. 

Counsel interposes objection in his second exception to the omission 
from the initial decision of a detailed narration of the statements 
made by respondent’s salesmen in the course of those sales presenta- 
tions which the hearing examiner deems to have been misrepresenta- 
tive. Counsel does not urge, however, that the conclusions appearing 
in the initial decision characterizing the representations made by 
respondent as deceptive in import are erroneous conclusions nor does 
he contend that the prohibitions contained in the order are inadequate 
or not responsive to the record, and this exception clearly is without 
merit. 

As a sixth ground for appeal, counsel supporting the complaint 
objects to the form of Paragraph Six of the hearing examiner’s find- 
ings and, among other things, contends that, by there grouping 
together for discussion three of the charges of the complaint, the 
greater relative gravity which counsel feels adheres in one of such 
charges becomes obscured. It does not appear to the Commission that 
the recitations of this paragraph are characterized by a lack of 
proper emphasis or are erroneous otherwise, and this exception is 
not being granted. 

2138405493 
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The hearing examiner found that respondent has represented, con- 
trary to fact, that its customary and usual prices were special or 
reduced prices and applicable only for a limited period of time, and 
the last of counsel’s exceptions expresses objection to the hearing 
examiner’s failure to find that sales agents falsely represented that 
savings of $120.00, in one instance, and of $60.00, in another instance, 
would be afforded to purchasers buying these reference books under 
the sales promotion being conducted locally. It does not appear 
that the hearing examiner failed to give consideration to the testimony 
to which this exception relates nor are any reasons advanced as bases 
for concluding that the omission of these matters from the findings 
as to the facts renders them erroneous substantively or that the order 
contained in the initial decision is deficient, and this exception is 
accordingly rejected. 

The Commission, therefore, being of the opinion that counsel’s 
appeal is without merit and that the initial decision of the hearing 
examiner constitutes an adequate and appropriate disposition of 
this proceeding : 

It ts ordered, That the aforesaid appeal from the initial decision 
of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing 
examiner, a copy of which is attached, shall, on the 12th day of June, 
1952, become the decision of the Commission. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has comphed with the order to cease and desist. 

Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 28, 1945, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, Encyclopaedia Britannica, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of that Act. After the filing by re- 
spondent of its answer to the complaint, hearings were held at which 
testimony and other evidence in support of the allegations of the com- 
plaint were introduced before the above named hearing examiner 
theretofore duly designated by the Commission, and ane Meleneay 
and other evidence were duly recorded and filed in the office of the 
Commission. At the conclusion of the reception of such evidence in 
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support of the complaint, counsel for respondent filed with the Com- 
mission a motion to dismiss the complaint for failure of proof. Such 
motion was granted by the Commission as to certain charges in the 
complaint but denied as to certain other charges. Counsel for re- 
spondent elected to introduce no evidence in opposition to the charges 
remaining in the complaint, and the proceeding was thereupon closed 
by the hearing examiner insofar as the reception of evidence was 
concerned. Subsequently, the proceeding regularly came on for final 
consideration by the hearing examiner on the complaint, answer, 
testimony and other evidence with respect to those charges remaining 
in the complaint, and proposed findings and conclusions submitted 
by counsel supporting the complaint (counsel for respondent having 
elected not to submit such proposals, and oral argument not having 
been requested), and the hearing examiner, having duly considered 
the matter, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Encyclopaedia Britannica, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business located at 20 North Wacker Drive, Chicago, 
Illinois. Respondent is now, and for a number of years last past has 
been, engaged in the business of publishing and selling books, includ- 
ing an encyclopaedia designated by respondent as Britannica Junior. 

Par. 2. Respondent causes its Britannica Junior encyclopaedias, 
when sold, to be transported from its place of business in the State 
of Illinois to purchasers located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
has maintained a course of trade in such encyclopaedias in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. This proceeding involves certain representations alleged to 
have been made by respondent in connection with sales of its Britan- 
nica Junior encyclopaedia under a certain sales plan designated by 
respondent as its “15 for 1” plan. Under this plan respondent’s sales 
agents contact the superintendent or principal of a school and seek 
to obtain the names of the pupils in the school, together with the names 
and addresses of the parents. Upon obtaining such names and ad- 
dresses, the agent proceeds to call upon the parents and to undertake to 
sell them the books. For its assistance in supplying the names and 
addresses, the school receives without cost a set of Britannica Junior 
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for each fifteen sets sold to the patrons of the school. While a letter 
recommending the books is desired from the school official, this is not 
required. If fewer than fifteen sets are sold, the school receives a pro- 
portionate credit on the purchase of a set of the books or it receives 
some other book, such as an atlas or dictionary. 

Par. 4. In addition to the term “15 for 1,” respondent has also 
used the expression “School Advancement Program” to designate this 
sales plan, and the first issue raised by the complaint concerns the use 
of thisexpression. ‘The expression as used by respondent is inherently 
erroneous and misleading, in that it constitutes a representation that 
the sales plan is designed primarily for the benefit and improvement 
of the school. While the schools do unquestionably derive benefit 
from the sales program through the obtaining of the books, such bene- 
fit is incidental. The program is essentially a sales plan or campaign 
which has as its primary purpose the sale of books to the public. The 
use of the designation in question has already been discontinued by 
respondent. 

Par. 5. Respondent’s sales agents have in a substantial number of 
instances represented to prospective purchasers that the local school 
or the superintendent or some other official of the school was sponsor- 
ing the sale of the books, when in fact the only connection which the 
school had with the matter was that it had supplied the names and 
«ddresses of the pupils and parents. This representation was made in 
various ways, including statements to the effect that the books were be- 
ing sold through the school, that the school was working with the 
agent in the sale of the books, that the agent had been sent by the school 
or principal to see the parent, and that the agent was running a school 
program or a program through the school. The mere fact that the 
school had supplied the names and addresses of prospective purchasers 
did not constitute sponsorship of the sale of the books, and it is there- 
fore concluded and found that these representations were unwarranted 
and misleading. 

Par. 6. Other representations made by respondent’s sales agents to 
prospective purchasers were that the books were essential or indispens- 
able to the proper preparation by pupils of their school homework, and 
that the prices at which the books were offered under this particular 
sales plan were special or reduced prices, applicable for a limited 
time only. These representations were likewise erroneous and mis- 
leading. While a set of reference books may be very helpful to a 
pupil in the preparation of his school homework, such books cannot 
be regarded as essential or indispensable. The prices at which the 
books were offered were not special or reduced prices nor were they 
applicable for a limited time only, but were in fact the customary 
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and usual prices at which such books were sold by respondent in regu- 
lar and normal course of business. 

Par. 7. The acts and practices of respondent as set forth above have 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public with respect to respondent’s books, and 
the tendency and capacity to cause such portion of the public to pur- 
chase such books as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of respondent as hereinabove set out are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Encyclopaedia Britannica, Inc., a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s books 
designated Britannica Junior, or any substantially similar books, by 
whatever name designated, do forthwith cease and desist from: 

1. Using the words “School Advancement Program” or any words 
of similar import to designate, describe or refer to respondent’s sales 
plan known as the “15 for 1” plan, or any substantially similar plan; 
or otherwise representing, directly or by implication, that any such 
sales plan is designed primarily for the benefit or improvement of 
schools or of any particular school. 

2. Representing, directly or by implication, that the sale of books 
under respondent’s sales plan known as the “15 for 1” plan, or under 
any substantially similar plan, is being sponsored by any school or 
school official, unless the school or official referred to is in fact sponsor- 
ing such sale. 

3. Representing, directly or by implication, that the prices at which 
said books are offered for sale are special or reduced prices or are 
applicable for a limited time only, when such prices are in fact the 
customary and usual prices at which said books are sold by respondent 
in its regular and normal course of business. 

4, Representing, directly or by implication, that said books are es- 
sential or indispensable to the proper preparation by pupils of their 
school homework. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by aforesaid order and decision of the Commission]. 
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BERZEE SPORTSWEAR, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5856. Complaint, Mar. 5, 1951—Decision, June 12, 1952 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of sportswear made from cloth labeled as 100% 
wool when purchased, but stated by the vendor actually to contain 45% 
wool and 55% rayon; in violation of the Wool Products Labeling Act and 
Rules and Regulations promulgated thereunder— 

(a) Misbranded said sportswear in that they labeled it in accordance with the 
aforesaid advice, when the cloth composing it did not in fact contain 45% 
wool and 55% rayon, but was composed of about 38% wool, in large part 
reprocessed, and rayon, nylon and other fibers; 

(b) Further misbranded said products in that the constituent fibers and per- 
centages thereof were not shown on the tags and labels, as required by 
said Act and Rules and Regulations; and 

(c) Further misbranded certain of said products in that the legal name of the 
manufacturer or other person authorized by said Act to affix stamps, etc., 
was not shown on the attached labels, or, in lieu thereof, a registered identi- 
fication number, as permitted by said Rules and Regulations: 

Held, That such acts, practices and methods, under the circumstances set forth, 
were in violation of Secs. 3 and 4 of said Wool Products Labeling Act, and 
of Rule 3 of the Rules and Regulations promulgated thereunder, and con- 
stituted unfair and deceptive acts and practices in commerce. 

As respects respondents’ mislabeling of their products as a result of their 
reliance upon oral information from the vendor, as set out above: the assur- 
anee received by them from said vendor as to fiber content of the cloth 
from which they made their misbranded sportswear, did not comply with 
the exculpatory provisions of Sec. 9 of the Wool Products Labeling Act, it 
appearing that they neither demanded nor received from said vendor any 
written guaranty, specific or continuing, that said cloth was not misbranded 
under the provisions of the Wool Products Labeling Act, or any written 
guaranty as to its fiber content. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Berzee Sportswear, Inc., a corporation, 
and Harry Zimmerman and Walter Bernstein, individually and as 
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officers of said corporation, have violated the provisions of said Act 
and the Rules and Regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapn 1. Respondent Berzee Sportswear, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its principal place of business located 
at 261 West 35th Street, New York, N. Y. 

Respondents Harry Zimmerman and Walter Bernstein are Presi- 
dent and Secretary-Treasurer respectively of corporate respondent 
and in such capacities they formulate and execute its policies and 
practices. Their business address is the same as that of corporate 
respondent. 

Par. 2. Subsequent to July 15, 1941 respondents have introduced 
into commerce, manufactured for introduction and offered for sale, 
sold and distributed in commerce, as “commerce” is defined in the Wool 
Products Labeling Act of 1939, wool products, as “wool products” are 
defined therein. 

Par. 8. Certain of said wool products were misbranded within the 
intent and meaning of said Act and Rules and Regulations pro- 
mulgated thereunder in that they were falsely and deceptively labeled 
45% wool and 55% rayon, whereas in truth and in fact said products 
did not contain 45% wool and 55% rayon but contained approxi- 
mately 388% woolen fibers, the large proportion of which was reproc- 
essed wool, and the balance rayon fiber and other fibers. The said 
wool products so labeled were further misbranded in that the con- 
stituent fibers and the percentages thereof were not shown on the tags 
or labels as required by said Act, in the manner and form as required 
by the said Rules and Regulations. 

Certain of the wool products were misbranded in that the legal name 
of the manufacturer thereof or of a person required or authorized by 
said Acts to affix stamps, tags, or labels or other means of identifica- 
tion thereto, was not shown on the labels attached to their products 
as required by said Act and in the manner and form required by said 
Rules and Regulations nor was there so shown in lieu thereof a regis- 
tered identification number as permitted by said Rules and Regula- 
tions. 1 ’ 

Par. 4. The aforesaid acts and practices and methods of respond- 
ents as alleged were and are in violation of sections 3 and 4 of the Wool 
Products Labeling Act of 1939 and Rule 8 of the Rules and Regula- 
tions promulgated thereunder and constitute unfair and deceptive 
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acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and Or- 
der to File Report of Compliance”, dated June 12, 1952, the initial de- 
cision in the instant matter of trial examiner Frank Hier, as set out 
as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
March 5, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents, Berzee Sportswear, Inc., a corpora- 
tion, and Harry Zimmerman and Walter Bernstein, individually and 
as officers of such corporation, charging said respondents, with the use 
of unfair and deceptive acts and practices in commerce, in violation of 
those Acts. No answer to the complaint was filed by respondents and 
no appearance of counsel for them was made. Thereafter, a hearing 
was held at which respondents were present and testimony and other 
evidence in support of and in opposition to the complaint were intro- 
duced before the above-named trial examiner theretofore duly desig- 
nated by the Commission, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final consideration by said trial 
examiner on the complaint, testimony and other evidence and said 
trial examiner, having duly considered the record herein, finds that 
this proceeding is in the interest of the public and makes the follow- 
ing findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Berzee Sportswear, Inc., is a corporation 
organized in April 1950, and since then existing and doing business 
under and by virtue of the laws of the State of New York with 
its principal place of business located at 261 West 35th Street, New 
Y ork,.N.Y; 

Respondent Harry Zimmerman has been and is President of corpo- 
rate respondent and since February 15, 1951, has been its sole stock- 
holder and in sole charge of its operations. 
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Respondent Walter Bernstein from April 1950 until February 15, 
1951, was Secretary-Treasurer of Berzee Sportswear, Inc., and to- 
gether with respondent Harry Zimmerman formulated and executed 
its policies and practices during that period. On February 15, 
1951, respondent Walter Bernstein sold all his interest in and severed 
all connections with the corporate respondent, and since that date has 
had no connection therewith. 

Par. 2. Since April 1950, respondents have introduced into com- 
merce, manufactured for introduction into commerce, and offered for 
sale, sold and distributed in commerce, as “commerce” is defined in the 
Wool Products Labeling Act of 1939 and the Federal Trade Commis- 
sion Act, wool products, as “wool products” are defined in said Wool 
Products Labeling Act. 

Par. 8. Some of said wool products were misbranded within the in- 
tent and meaning of said Wool Products Labeling Act and the Rules 
and Regulations promulgated thereunder in that they were falsely and 
deceptively labeled 45% wool and 55% rayon, whereas in truth and 
in fact said products did not contain 45% wool and 55% rayon but con- 
tained instead approximately 38% woolen fibers, the large part of 
which was reprocessed wool and the remainder rayon, nylon and other 
fibers. 

Par. 4. Said products so labeled were further misbranded in that 
the constituent fibers and the percentages thereof were not shown 
on the tags and labels, as required by said Wool Products Labeling 
Act, in the manner and form as required by the said Rules and 
Regulations. 

Par. 5. Some of respondents’ products were misbranded in that the 
legal name of the manufacturer thereof, or of a person required or 
authorized by said Wool Products Labeling Act to affix stamps, tags 
or labels or other means of identification thereto, was not shown on 
the labels attached to such products as required by said Wool Products 
Labeling Act, and in the manner and form required by said Rules 
and Regulations, nor was there so shown in lieu thereof a registered 
identification number as permitted by said Rules and Regulations. 

Par. 6. Respondents purchased the cloth from which they made the 
sportswear, misbranded as found in Paragraphs Three, Four and Five 
above, from the Strand Woolen Company, 251 West 39th Street, 
New York, N. Y., which cloth was labeled when purchased as 100% 
wool. Because the price paid was too low for an all-wool cloth, 
respondents believed the labeling erroneous and contacted the Strand 
Woolen Company to check its accuracy. The latter informed re- 
spondent that the cloth was 45% wool, 55% rayon and respondents, 
relying on such advice, labeled their products, made from that cloth, 
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45% wool, 55% rayon. The invoices from Strand Woolen Company 
covering the sale of such cloth to respondents contain no statement of 
fiber content and respondents neither demanded nor received from 
Strand Woolen Company any written guaranty, specific or continuing, 
that said cloth was not misbranded under the provisions of the said 
Wool Products Labeling Act, nor any written guaranty as to the 
fiber content of the cloth purchased, other than the oral assurance that 
it contained 45% wool, 55% rayon. 


CONCLUSIONS 


1. The assurance as to fiber content of the cloth from which respond- 
ents made their sportswear, herein found to be misbranded, received 
by them from their vendor, does not comply with the exculpatory 
provisions of section 9 of the Wool Products Labeling Act of 1939. 

2. The acts, practices and methods of respondents, as herein found, 
were in violation of sections 3 and 4 of the Wool Products Labeling Act 
of 1939 and of Rule 3 of the Rules and Regulations promulgated there- 
under and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 

3. The acts, practices and methods of respondents, herein found to 
be violations of law, took place during the time when respondent 
Walter Bernstein was a stockholder, Secretary-Treasurer and active 
in the management of the corporate respondent and before he severed 
all his connections therewith, hence he is legally responsible therefor. 


ORDER 


It 7s ordered, That respondents Berzee Sportswear, Inc., a corpora- 
tion, its officers, and Harry Zimmerman and Walter Bernstein, indi- 
vidually and as officers of said corporation, their respective represent- 
atives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction or manufacture for 
introduction into commerce, or the offering for sale, sale, transporta- 
tion, or distribution in commerce, as “commerce” is defined in the afore- 
said Acts, of wool sportswear or other wool products, as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain, or in any way are repre- 
sented as containing, “wool,” “reprocessed wool,” or “reused wool,” 
as those terms are defined in said Wool Products Labeling Act, do 
forthwith cease and desist from misbranding such sportswear or other 
wool products: 
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1. By falsely or deceptively stamping, tagging, labeling or other- 
wise identifying such products; 

2. By failing to securely affix to or place on such products a stamp, 
tag, label, or other means of identification, showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total weight of the wool prod- 
uct, of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the otra for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and 1 in the 
Wool Products Labeling Act of 1939; 

Provided, That the gnats porto concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of June 12, 1952]. 


STANDARD DISTRIBUTORS, INC. ET AL. 1435 


Syllabus 


In THE MATTER OF 
STANDARD DISTRIBUTORS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5580. Complaint, Aug. 30, 1948—Decision, June 13, 1952 


As respects the offer and sale by a seller of its product through salesmen who 
made oral representations in conflict with those in the contract to purchasers 
who frequently did not read it and whose intelligent reading thereof, at 
least on occasion, was hindered by the salesmen: the Commission is of 
the opinion that if misrepresentations are made by a seller, he must himself 
remove their effect, and he may not assume to place upon the buyer the 
obligation of discovering them, even though he furnished the buyer with 
something from which such misrepresentations could be discovered. 


Those who sell in interstate commerce by oral persuasion of their agents have 
an unavoidable obligation to see that such agents do not deceive the public, 
and an employer’s unsuccessful attempt to meet the obligation does not ab- 
solve him from Violation of the statutory prohibition against the use of unfair 
and deceptive acts and practices in commerce, or immunize him against 
corrective action by the Commission, his amenability thereto being deter- 
mined by what the agents actually do and not necessarily by what he wants 
them to do. 


Where a corporation and its president, engaged in the interstate sale and dis- 
tribution of the “New Standard Encyclopedia” and the “Quarterly Loose 
Leaf Extension Service Supplement”; by means of its book agents, in a 
substantial number of instances— 

(a) Represented falsely that said New Standard Encyclopedia was an entirely 
new encyclopedia not yet on the market ; when in fact it had been republished 
yearly and sold for several decades ; 

(b) Represented falsely that the person approached had been selected to receive 
a ten volume set of the encyclopedia free, or at a nominal price, before it 
was offered to the public, on the sole condition that within a specified time 
after receiving the set, he would furnish the corporation with a letter of 
recommendation or his opinion thereof; and 

(c) Represented falsely that in order to receive the encyclopedia free, the pros- 
pect would have to purchase the supplement for ten years at a price varying 
with the binding, and that he was buying and paying only for the 
supplement ; 

The facts being that prospects received nothing free but paid for everything se- 
cured, including the encyclopedia and all the books enumerated in the pur- 
chase contract ; and while said oral representations were in conflict with the 
terms of the contract, said purchasers frequently did not read the contract 
and intelligent reading thereof was, on occasion, hindered by the saleman ;. 

(d) Represented that the encyclopedia was composed of paper, printed ullpatea 
tions and binding the same as or equal to that of the prospectus exhibited ;. 
when in a number of instances, purchasers received encyclopedias, the paper, 
printing and bindings of which were inferior to those in the prospectus ; and 
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(e) Represented that the regular price of the encyclopedia and supplement for 
ten years, when offered for sale to the public, would be $100 or some other 
price far above that at which it was offered to the prospect; the facts being 
the price for the combination offer varied from $39.50 to $79.50, and at no 
time reached or exceeded $100. 

With capacity and tendency to mislead and deceive members of the public into 
the erroneous belief that said representations were true, and into the purchase 
of a substantial number of said books by reason thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


As respects respondents’ efforts to prevent their salemen from making the mis- 

' representations which they were found to have made in the instant matter, 
including investigation of each saleman when employed, training and in- 
structions by respondents’ sales supervisors, the signing by the salesman of 
a pledge that he would not, under penalty of discharge, make such misrepre- 
sentations as are herein involved, the sending out of printed instruction to 
its salesmen each year to the same effect, and other steps: while there was 
nothing in the record to indicate that respondents’ efforts were not earnest 
and honest, it did appear that the public had not been fully protected, and 
consequently that respondents’ obligation to see that their agents did not 
deceive the public, had not been met. 

As respects certain other issues which concerned representations relative to 
the conducting of an education survey, the sale of an educational plan, the 
“acceptance” or “selection” of prospective purchasers upon a basis of promi- 
nence or influence, the up-to-dateness of the New Standard Encyclopedia, its 
equality and comparability to the best reference works and its endorsement 
or approval by a Board of Education, the book agents not being salesmen, 
the offer being open only for a limited time and to a limited number of people 
in the particular community, and also the alleged failure to reveal certain 
delivery charges in addition to the contract price: 

The Commission considered said issues and concluded that the allegations con- 
cerning them had not been approved. 


Before Mr. Frank Hier, hearing examiner. 

Mr. John M. Russell and Mr. William L. Pencke for the Commission. 

Mr. Henry Ward Beer, of New York City, and Anderson & Roche, 
of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Standard Distribu- 
tors, Inc., a corporation, LeRoy S. Bimstein, David Tuttle, and A. J. 
Noreus, individually and as officers of Standard Distributors, Inc., 
a corporation hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest 
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hereby issues its complaint stating its charges in that respect as 
follows: 

- Paracrarn 1. Respondent Standard Distributors, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Illinois and respondents LeRoy S. Bimstein, 
David Tuttle and A. J. Noreus, individuals, are President, Vice 
President, and Secretary and Treasurer respectively thereof. The 
individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent and all of 
said respondents have cooperated with each other and have acted in 
concert in doing the acts and things hereinafter alleged. Respond- 
ents’ principal office and place of business is at 188 West Randolph 
Street, Chicago, Illinois. 

Par. 2. Respondents are now and have been for more than seven 
years last past engaged in the sale and distribution in a combination 
offer, of 10 volume sets of the New Standard Encyclopedia, the 
Quarterly Loose Leaf Extension Service supplements thereto pub- 
lished under the name of World Progress and also of Webster’s Un- 
abridged Dictionary, Young Folks Library, History of the World, 
and other books. Respondents cause said Encyclopedia, Supplements, 
and other books, when sold, to be shipped from the place where the 
former are printed, in Columbia, Missouri, or respondent’s aforesaid 
place of business, to the purchasers thereof at their respective resi- 
dences located in States other than those from which such shipments 
are made and in the District of Columbia. 

There is now and has been at all times mentioned herein a constant 
course of trade in said books sold by respondents between and among 
the various States of the United States and in the District of Columbia. 
Respondents’ volume of business in said books in commerce is and 
has been substantial. 

Par. 3. In the course and conduct of respondents’ business in con- 
nection with the sale and distribution of the said Encyclopedia, 
supplement and other books, and as an inducement for the purchase 
thereof by members of the public, the respondents, ever since about 
1940 have been using a plan or scheme for selling same substantially 
as follows: 

Respondents’ agents contact business men or heads of families, stat- 
ing and representing that, preliminary to instituting a campaign for 
the sale of the New Standard Encyclopedia, an entirely new and up- 
to-date Encyclopedia not yet on the market, they are conducting an 
educational research or survey or that they are promoting an educa- 
tional plan, under the direction or with the approval of some Board 
of Education and that the New Standard Encyclopedia and quarterly 
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Loose Leaf Extension Service Supplement thereto have been endorsed 
or approved thereby; that they are contacting prominent and influ- 
ential persons in their city or community from whom the Standard 
Distributors, Inc., or the Standard Education Society will “select” 
or “accep,” a certain number to be given ten volume sets of the new 
encyclopedia free or at a nominal price before it is offered for sale 
to the public; that this is being done solely to promote the sale of the 
encyclopedia without incurring the expense of a national advertising 
campaign. 

These agents of the respondents secure information from the per- 
sons contacted with reference to the number of children in the family 
in school and as to whether there is an encyclopedia or other reference 
book in the home, for the purpose of finding out if they are likely 
prospects for the purchase of respondent’s Encyclopedia and Exten- 
sion Service Supplement. This information is recorded on cards on 
which the agent usually gets the prospect’s signature by stating, that 
the card will be turned in to his company and if prospect signs it, 
he may be one of those “selected” or “accepted” to receive a set of the 
Encyclopedia free. 

About ten days thereafter another of the respondents’ agents calls 
on the prospect, exhibits the card prospect has signed and informs 
him that he has been “selected” or “accepted” as one of the few out- 
standing persons in his city or community to whom the agent’s com- 
pany has decided to give a set of the New Standard Encyclopedia free ; 
that the only condition is that the prospect will within sixty days or 
some other specified time after he receives the set, furnish corporate 
respondent with a letter of recommendation or the prospect’s opinion 
thereof. It is further explained that the agent is not a salesman but 
that to comply with legal requirements or governmental regulations 
in order to make the gift binding the company will have to charge 
prospect $1.00 for the Encyclopedia. If the prospect agrees the agent 
then states that because the Encyclopedia will be an exhibit set, sub- 
ject to inspection by the prospect’s friends and neighbors, the com- 
pany wants it kept up-to-date; the agent then informs the prospect 
that in order for him to secure the set of New Standard Encyclopedia 
free, it will be necessary, for him to purchase, the Quarterly Loose 
Leaf Extension Service Supplement thereto at only $3.95 to $8.95 
per year, depending on the type of binding, to keep it up-to-date for 
ten years. 

The agent usually has with him what purports to be sample pages 
of the Encyclopedia and Supplement, including illustrations and 
pictures with superior printing on excellent paper, which he exhibits 
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to the prospect. He also usually has and similarly exhibits to prospect 
a folder showing the size of the books and the different types of bind- 
ings supposed to be available. The agent represents that they will be 
delivered to the prospect composed of paper, pictures, printing and 
binding the same as or equal to said sample pages and folder. That 
the New Standard Encyclopedia and quarterly Loose Leaf Extension 
Service Supplement comprise an up-to-date set of reference books 
equal to and in every way comparable to the best reference books 
available. That the said offer is open for only a limited time and to 
only a certain few selected persons in any given community. That 
the purchaser is only buying or paying for the Loose Leaf Extension 
Service Supplement. That no further charge beyond said $39.50 to 
$89.50 will be made to prospect for said Encyclopedia, Loose Leat 
Extension Service Supplement and other book or books or for the 
mailing or delivery thereof, to the purchaser, by failing to state other- 
wise. That the regular price of the New Standard Encyclopedia and 
Supplement thereto for ten years, when they are offered for sale to 
the public, will be $100.00 or some other price far above the price at 
which they are being offered to the prospect. 

In closing the contract, the agent usually offers to make another 
alleged “gift” of one or more extra books if the prospect will agree 
to pay, within a few months said $39.50 or other specified amount. 
If prospect does not so agree, thereafter corporate respondent offers 
other so-called “gifts” to the subscriber if he or she will pay the 
amount designated in the contract at some early date before it is due 
pursuant thereto. 

Par. 4. The statements and representations used and disseminated 
by the respondents in the manner above described are false, deceptive 
and misleading. In truth and in fact the New Standard Encyclopedia 
is not a new or up-to-date encyclopedia, but has been previously pub- 
lished and sold to the public for a number of years. Respondents or 
their agents are not conducting any educational research or survey, 
or promoting any educational plan. They are not acting under the 
direction or with the approval of any Board of Education, and neither 
the New Standard Encyclopedia nor said Quarterly Loose Leaf Ex- 
tension Service Supplement has been endorsed or approved thereby. 
Their said agents are salesmen and they do not give or sell a set of 
the New Standard Encyclopedia free or at a nominal or reduced price 
or for any letter of recommendation or prospect’s opinion thereof, but 
sell it to prospect at the regular price they charge therefor, to anyone 
they can induce to buy same. The price of the encyclopedia and of 
the other books and gifts alleged to be offered to prospect free are 
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included in the purported charge for the Loose Leaf Extension Serv- 
ice Supplement for ten years, or in said charge therefor, plus the 
alleged charge of $1.00 for the Encyclopedia. There is no legal re- 
quirement making it necessary for corporate respondent to charge 
anything or impose any condition in order for it to give the New 
Standard Encyclopedia or any book or books to prospect or anyone. 
The paper, printing and bindings of which said New Standard Ency- 
clopedia is composed are not the same as or equal, but inferior in 
quality, to the paper, printing and bindings in the samples or speci- 
mens, shown to prospect. The pictures therein, if any, are not the 
same as or equal to or as many as those in said samples or specimens. 
The New Standard Encyclopedia does not comprise a set of reference — 
books equal or comparable to the best reference books available, but 
is an inferior reference work. The said offer is not open for only 
a limited time or to only a certain number of persons in any given 
community but to any persons, anywhere whom they can induce to 
accept same and pay said regular prices therefor. The purchaser 
is not only buying or paying for the Loose Leaf Extension Service 
Supplement, but for the encyclopedia supplement and other book or 
books in said combination offer at the regular price respondents 
charge therefor. The $39.50 to $89.50 is not the only charge respond- 
ents make for said combination offer, but there is an extra charge of 
$1.00 per year for ten years for mailing said Quarterly Loose Leaf 
Extension Service Supplement to the purchasers or for some other 
alleged reason, which charge, they fail to disclose to prospect until 
after he or she has signed the contract. 

Par. 5. Respondents also make said false and misleading repre- 
sentations or some of them in service guarantee certificates circulars, 
brochures, contract forms, form letters and testimonials usually con- 
tained in the sales kits of their said agents. 

Par. 6. The use by the respondents of the foregoing false, de- 
ceptive and misleading statements and representations disseminated 
as aforesaid has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all such state- 
ments and representations are true and induces a substantial portion 
of the purchasing public to purchase said New Standard Encyclopedia 
and supplements because of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 30, 1948, issued and there- 
after caused to be served upon ae Bolen een in the caption 
hereof, other than David Tuttle, its complaint in this proceeding, 
charging said respondents with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing by respondents, 
other than David Tuttle, of their answer thereto, testimony and 
other evidence in support of and in opposition to the complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint, the respondents’ answer thereto, the testi- 
mony and other evidence, the hearing examiner’s recommended decision 
and certain exceptions thereto, the respondents’ exceptions to certain 
rulings of the hearing examiner, briefs in support of and in opposition 
to the complaint and oral arguments of counsel; and the Commission, 
having issued its orders disposing of the exceptions to the recom- 
mended decision and to the rulings of the hearing examiner and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Standard Distributors, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Illinois, with its principal office and place of 
business at 188 West Randolph Street, Chicago, Illinois. This re- 
spondent is sometimes hereinafter referred to as “corporate 
respondent.” 

Par. 2. Respondent, LeRoy S. Bimstein, is president of respondent 
Standard Distributors, Inc., and as such has directed its advertising 
policies and business activities. Respondent, A. J. Noreus, is secre- 
tary and treasurer of respondent Standard Distributors, Inc., but there 
is no substantial evidence that this individual took an active or con- 
trolling part in the acts or practices herein found. 

Par, 3. Respondent, David Tuttle, formerly was vice-president of 
the corporate respondent, but has not been an officer of respondent cor- 
poration for more than three years last past. Service upon him as 
provided by law of notice of these proceedings and a copy of the 
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complaint herein was never accomplished. There is no evidence in 
the record showing that this respondent had any connection with or 
responsibility for any of the acts or practices attacked or involved 
in this proceeding. 

Par. 4. Respondent, Standard Distributors, Inc., through its officers, 
agents and employees, for more than seven years last past has been 
engaged in the sale and distribution of books, including ten volume 
sets of the New Standard Encyclopedia (hereinafter referred to as. 
the encyclopedia), the Quarterly Loose Leaf Extension Service Sup- 
plement (hereinafter referred to as the supplement) under the name 
of World Progress, Young Folks Library and Webster’s Unabridged 
Dictionary. Said books, when sold, are shipped from the place of 
publication or printing, which is Columbia, Missouri, in the case of the 
encyclopedia and supplement, or from respondent corporation’s place 
of business in Chicago, Illinois, to purchasers thereof at their respec- 
tive residences, located in States other than the States from which 
such shipments are made and in the District of Columbia. For a 
number of years there has been a constant course of trade and com- 
merce in said books sold by Standard Distributors, Inc., between and 
among the various States of the United States and in the District of 
Columbia in substantial volume. 

Par. 5. New Standard Encyclopedia and its supplement are com- 
plied, edited and published by Standard Education Society, of 130: 
North Wells Street, Chicago, Illinois. The encyclopedia is repub- 
lished each year. The supplement is published quarterly each year. 
Standard Education Society sells the encyclopedia to fifteen distrib- 
utors throughout the United States, of which respondent Standard 
Distributors, Inc. is one, for consumer resale. The former contracts 
with corporate respondent to supply the supplement for ten years to 
each purchaser to whom Standard Distributors, Inc., sells a set of 
the encyclopedia. Standard Education Society does not own any part 
of respondent Standard Distributors, Inc., or any of its other 
distributors. 

Par. 6. For the purpose of inducing sales, corporate respondent’s 
book agents, over a substantial period of time, over a representative 
area, and in a substantial number of instances, have represented that: 

a. ‘The New Standard Encyclopedia is an entirely new encyclopedia 
not yet on the market, a brand new piece of merchandise, a new 
project, not presented to the public before. 

b. The person approached has been selected to receive a ten volume 
set of the encyclopedia free, or at a nominal price, before it is offered 
for sale to the public on the sole condition that within a specified time 
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after receiving the set, he will furnish corporate respondent with a 
letter of recommendation or the prospect’s opinion thereof. 

c. In order to receive the encyclopedia free, the prospect will have to 
purchase the supplement thereto for ten years at a price varying with 
the binding, and that the purchaser is buying and paying only for the 
supplement. 

d. The encyclopedia is composed of paper, printing, illustrations 
and binding the same as or equal to that of the illustrative prospectus 
exhibited to the prospect. 

e. The regular price of the New Standard Encyclopedia and supple- 
ment for ten years, when offered for sale to the public, will be $100 or 
some other price far above that at which it is offered to the prospect. 

Par. 7. The said representations were either false or misleading 
and deceptive, or both, wholly or in part. In truth and in fact: 

a. The New Standard Encyclopedia has been republished yearly 
and sold for several decades, and the encyclopedia concerning which 

_the representations referred to herein were made was not a new ency- 
clopedia. 

b. Corporate respondent does not give free, or at a nominal price, 
the encyclopedia or any other book on the sole condition that the pros- 
pect will furnish it a letter of recommendation or of opinion thereof. 
No prospect or purchaser receives anything free from the corporate 
respondent—if he buys anything, he pays for everything he gets. 

c. No purchaser from corporate respondent secures the encyclo- 
pedia free by buying the supplement, or otherwise, but each purchaser 
buys and pays for all of the books enumerated in the purchase con- 
tract, including the encyclopedia. 

d. In a number of instances, purchasers received encyclopedias, the 
paper, printing and bindings of which were inferior to those shown 
in the illustrative prospectus which was exhibited to them. 

e. Corporate respondent’s price for its combination offer of books 
has varied from 1942 to 1946 from $39.50 to $79.50. At no time has it 
reached or exceeded $100.00. During those years it has been offered to 
the public at the current prices as indicated above. 

Par. 8. Respondent corporation’s contract which each purchaser 
must sign reads on the front as follows: 


STANDARD DISTRIBUTORS, INC. 
188 West Randolph Street 
Chicago 1, Il. 
Distributors of 
NEW STANDARD ENCYCLOPEDIA 
And 
Quarterly Loose-Leaf Hxtension Service 
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Please enter my order for the following, and ship charges collect: 

(1) The NEW STANDARD ENCYCLOPEDIA, Pictorial Edition, 
in ten volumes, medallion artcraft binding_________---_--- 

(2) The QUARTERLY LOOSE LEAF EXTENSION SERVICE, 
fully indexed and illustrated, for a period of 10 years, }__-_-- 59. 50 
including annual loose leaf binders to match__------_---- 


(ee ee ee ae SS ee ee eee 
To be delivered upon receipt of final payment. 

For this entire combination, I promise to pay as follows: $_------- herewith, 

(puis tee , plus postage, on delivery of the Encyclopedia, and $_------~- each 


month thereafter until the total amount of $59.50 is paid. No further charge 
will be made except $1.00 each year for delivery of the Quarterly Extension 
Service and Binder. 

*It is understood that nothing in this offer is free and that the price of the 
Encyclopedia is included in the above total. The agreement is unconditional, 
not subject to cancellation, and will not be affected by any agreement not 
endorsed hereon. 


READ CAREFULLY BEFORE SIGNING. KEEP A COPY 


IBUSINESSHOSLiIO Dee ote 8 5 ee et pe ee eS ee eee a 


NGG LOR HIM 8 nS 8 a ee 


And on the back as follows: 


This memorandum must be filled out and signed by representative 


Subscriber's sName! it (PR Ee eee ee PaaS Crh ae wee 


(Print name and prefix Mr., Mrs., Miss or correct title) 
Ship books to: 


a en oe ee we 


Send Mail to: Business Address [] Residence Address [] 
Special Remarks: 
Credit Ref. 
Name 


IN@NG 2 Soe = See ee ee rR ere ae renee ee ce 


I hereby certify, that this contract and the information appended contains all 
of the arrangements made with the subscriber. Nothing has been done or said 
that violates any Governmental Regulation or any of your instructions to me. 
The subscriber understands that nothing in this offer is free and that the price of 
the Encyclopedia is included. No attempt has been made to allocate how much is 
for the Encyclopedia alone or any other one item, the various items being all 
grouped together at the total combination price. I believe this subscriber’s 
qualifications to be acceptable in accordance with your standards, but no claim 
has been made regarding the number 6f sets expected to be placed in any given 


*This sentence is in heavy type. 
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area, and nothing has been misrepresented in any way. I have left the sub- 
scriber an exact duplicate of this agreement, and the signature is genuine. 
Check a 

Currency (] for the first payment of $________ is hereby acknowledged. 


Representative. 
Standard Distributors, Inc. guarantees its publica- 
tion to be equal in every respect to samples shown ; 
hence no representative is authorized to take orders 
subject to approval. 


The purchaser signs the front; the salesman, the back. 

Par. 9. In connection with the representations set forth in Para- 
graph Six b. and c., the effect of the corporate respondent’s form of 
contract is to be considered. It is apparent that one who reads the 
contract would either be aware that all the books were to be paid for 
in cash or be confused by the conflict between the terms of the contract 
and the oral representations that the ten volume set was free or was 
given in return for a letter of recommendation or opinion. Thus, it 
is unlikely that any individual who actually read the contract executed 
it affirmatively believing that the oral representations were true. The 
evidence is, however, and the Commission finds, that purchasers fre- 
quently did not read the contract and that at least on occasion an 
intelligent reading of it was hindered by the respondents’ salesman. 
In that situation the likely effect of the oral misrepresentations is 
obvious. The Commission is of the opinion that if misrepresentations 
are made by a seller, he must himself remove their effect, and he may 
not assume to place upon the buyer the obligation of discovering them, 
even though he furnishes the buyer with something from which they 
could be discovered. 

Par. 10. Each salesman, when employed, is investigated by corpo- 
rate respondent, is trained by respondents’ sales supervisors by in- 
struction and demonstration and by being taken by the supervisor 
into prospects’ homes where the supervisor attempts to sell the books. 
Each salesman is required to sign a pledge that he will not, under 
penalty of discharge for violation, represent: 

a. That the encyclopedia or other books are free. 

b. That the customer is paying only for the revision (supplement) 
or other services. 

c. That the offer is open only to a certain specified number of people 
in any given area or community. 

d. That only a certain few are chosen or selected to receive the offer. 

e. That the regular or usual price of the books or combination of 
books and services is greater than the prices at which they are being 
sold when such is not the fact. 
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f. That the encyclopedia or other publication is an entirely new 

work. 
In addition, corporate respondent several times each year sends out 
printed instructions to its salesmen to the same effect. Each salesman, 
in addition, is instructed to hand to a prospect a copy of corporate 
respondent’s contract, to read it over to the prospect or have him read 
it over, and to answer any questions with reference thereto before it is 
signed by the prospective purchaser. In addition to a fixed commis- 
sion salesmen receive $4.00 as a bonus for each sale of the encyclopedia 
and supplement service fully paid for, but are penalized that bonus 
and the bonus on two other paid-up sales for each sale which is can- 
celled. On the average, one sale is made out of every three attempts. 

Par. 11. There is nothing in the record to indicate that respond- 
ents’ efforts to prevent their salesmen from making the misrepresenta- 
tions which they are found to have made were not earnest and honest. 
The record does show, however, that the public has not been fully 
protected. Those who sell in interstate commerce by oral persuasion 
of their agents have the obligation to see that such agents do not 
deceive the public. This obligation is one which cannot be avoided 
or evaded, and an unsuccessful attempt to meet it by the employer does 
not absolve him from violation of the statutory prohibition against 
the use of unfair and deceptive practices in commerce or immunize 
him against corrective action by the Commission. His amenability 
to action by the Commission is determined by what the agents actually 
do and not necessarily by what he wants them to do. 

Par. 12. The foregoing statements and representations used by 
respondents, other than Noreus and Tuttle, in connection with the 
offering for sale, sale and distribution of their books, have had the 
capacity and tendency to mislead and deceive members of the public 
into the erroneous and mistaken belief that said statements and repre- 
sentations were true, and into the purchase of a substantial number of 
said books by reason of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents, other than Noreus and Tuttle, 
as hereinabove found, were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 

The Commission has considered the other issues presented by the 
pleadings, and the evidence and record with respect thereto, and has 


concluded that the allegations concerning these issues have not been 
proved. 
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These issues concerned representations relative to: the conducting 
of an educational survey ; the sale of an educational plan; the “accept- 
ance” or “selection” of prospective purchasers upon a basis of promi- 
nence or influence; the up-to-dateness of the New Standard Encyclo- 
pedia, its equality and comparability to the best reference works and 
its endorsement or approval by a Board of Education; the book agents 
not being salesmen; the offer being open only for a limited time and 
to a limited number of people in the particular community, and also 
concerned the alleged failure to reveal certain delivery charges in 
addition to the contract price. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents (other than David Tuttle), testimony and other evidence 
in support of and in opposition to the complaint introduced before 
a hearing examiner of the Commission theretofore duly designated by 
it, the hearing examiner’s recommended decision and certain excep- 
tions thereto, respondents’ exceptions to certain rulings of the hearing 
examiner, and briefs and oral arguments of counsel, and the Commis- 
sion having jssued its orders disposing of the exceptions to the 
recommended decision and to the rulings of the hearing examiner and 
having made its findings as to the facts and its conclusion that Stand- 
ard Distributors, Inc., a corporation, and LeRoy S. Bimstein, in- 
dividually and as an officer of said corporation, have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Standard Distributors, Inc., a 
corporation, and its officers, and the respondent, LeRoy S. Bimstein, 
individually and as an officer of said corporation, and said respond- 
ents’ agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of the New Standard Encyclopedia and 
its supplement, World Progress, edited and published by Standard 
Education Society, or of any other book or books, do forthwith cease 
and desist from: 

(1) Representing, directly or by implication: 

(a) That the New Standard Encyclopedia is a new encyclopedia ; 

(b) That one may obtain a set of the New Standard Encyclopedia 
or a reduction in the price thereof merely by writing a letter of rec- 
ommendation therefor or an opinion thereon; or that any of the 
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books sold by the respondents may be obtained by any means other 
than by payment of the full purchase price; 

(c) That purchasers of a combination of books pay only for a part 
thereof ; 

(d) That the price at which any book or combination of books is 
offered is less than the price at which it will be offered later, contrary 
to the fact; 

(e) That the quality of the binding, printing, paper or illustrations 
of any book, as delivered, will be equal in such respects to samples 
thereof exhibited to prospective purchasers, contrary to the fact; 

(2) Exhibiting to prospective purchasers samples of the binding, 
printing, paper or illustrations of such encyclopedia, supplement or 
any other book, which are superior in quality to the binding, printing, 
paper or illustrations of such books as delivered to purchasers thereof. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to the respondents, David Tuttle and A. J. Noreus. 

It is further ordered, That the respondents, Standard Distributors, 
Inc., and LeRoy S. Bimstein, shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MatrTer or 


NOEL’S GAY GAMES, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5554. Complaint, May 24, 1948—Decision, June 17, 1952 


Where a corporation and its president-treasurer, engaged in the manufacture and 
interstate sale of various kinds of push cards and punchboards, which, bear- 
ing explanatory legends or space therefor, were designed for and used only 
in the sale of merchandise to the consuming public through means of games 
of chance, under plans whereby purchasers who, by chance, selected certain 
specified numbers, received articles of merchandise without additional cost 
at prices which were much less than the normal retail price thereof, others 
receiving nothing for their money other than the privilege of a push or 
punch— 

Sold and distributed such devices to manufacturers of and dealers in merchan- 
dise, including candy, cigarettes, clocks, razors, cosmetics, clothing and other 
articles, assortments of which, along with said device, made up by dealers, 
were exposed and sold by the direct or indirect retailer purchasers to the pur- 
chasing public in accordance with aforesaid sales plans, involving a game of 
chance or the sale of a chance to procure articles at much less than their 
normal retail prices; and, 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale and distribution of 
their merchandise, contrary to an established public policy of the United 
States Government, in the violation of which they assisted and participated ; 

With the result that many members of the purchasing public were induced, be- 
cause of the element of chance involved, to trade or deal with retailers who 
thus sold or distributed their merchandise; many retailers were induced to 
deal or trade with manufacturers, wholesalers and jobbers who sold and 
distributed such assortments; and gambling among members of the public 
was taught and encouraged, to the injury thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices. 


Before Mr. Frank Hier, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Noel’s Gay Games, 
Inc., a corporation, and Guy E. Noel, an individual and officer of 
Noel’s Gay Games, Inc., hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
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sion that a proceeding by it in regard thereto would be in the public 
interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracraru 1. Respondent, Noel’s Gay Games, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Ohio, with its office and principal place of business located at 
422 East Howard Street, Muncie, Indiana. Respondent Guy E. Noel 
is President and Treasurer of respondent corporation, Noel’s Gay 
Games, Inc., and said corporation is owned, dominated, controlled and 
directed by said individual respondent Guy E. Noel. Both of said 
respondents have cooperated and acted together in the performance 
of the acts and practices hereinafter alleged. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punch boards, and in the sale and distribution of said devices 
to manufacturers of and dealers in various articles of merchandise in . 
commerce between and among the various States of the United States, 
and in the District of Columbia, and to dealers in various articles of 
merchandise located in the various States of the United States and 
in the District. of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their place of business in the State of Indiana to 
purchasers thereof at their points of location in the various States 
of the United States other than Indiana, and in the District of Colum- 
bia. There is now and has been for more than three years last past 
a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in Paragraph One hereof, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in mer- 
chandise, push cards and punch boards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when used 
in making sales of merchandise to the consuming public. Respond- 
ents sell and distribute, and have sold and distributed many kinds of 
push cards and punch boards, but all of said devices involve the same 
chance or lottery features when used in connection with the sale or 
distribution of merchandise and vary only in detail. 

Many of said push cards and punch boards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punch boards vary in accordance with 
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the individual device. Each purchaser is entitled to one punch or 
push from the push card or punch board, and when a push or punch 
is made a disc or printed slip is separated from the push card or 
punch board and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
tributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punch board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push card 
and punch board devices first hereinabove described. The only use to 
be made of said push card and punch board devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ 
said push card and punch board devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push cards and punch board 
devices. Retail dealers who have purchased said assortments either 
directly or indirectly have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said push cards and punch boards in accordance with the sales plan as 
described in Paragraph Two hereof. Because of the element of 
chance involved in connection with the sale and distribution of said 
merchandise by means of said push cards and punch boards, many 
members of the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing said merchandise by means 
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thereof. As a result thereof many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and jobbers 
who sell and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a 
practice which is contrary to an established public policy of the Gov- 
ernment of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in said commerce. 

The sale and distribution of said push cards and punch board 
devices by respondents as hereinabove alleged supplies to and places 
in the hands of others the means of conducting lotteries, games of 
chance or gift enterprise in the sale or distribution of their mer- 
chandise. The respondents thus supply to, and place in the hands of, 
said persons, firms and corporations the means of, and instrumental- 
ities for, engaging unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1948, issued and subse- 
quently served its complaint in this proceeding upon respondent Gay 
Games, Inc., a corporation (erroneously named in the complaint herein 
as Noel’s Gay Games, Inc.) and respondent Guy E. Noel, an individual, 
charging said respondents with the use of unfair acts and practices 
in commerce in violation of the provisions of said Act. After the 
issuance of said complaint and respondents’ answer thereto, testimony 
and other evidence in support of the allegations of the complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it. Thereafter, upon permission granted. by said 
hearing examiner, respondents withdrew their said answer to the com- 
plaint and filed a new answer which, subject to the condition that the 
Commission take no action herein until its final determination of the 
matter of Superior Products Company, Inc., Docket No. 5561, ad- 
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mitted all of the material allegations of fact in said complaint and 
waived all intervening procedure, including the filing of a recom- 
mended decision by the hearing examiner, but which expressly re- 
served respondents’ right of appeal from any decision of the Com- 
mission herein. Thereafter, this proceeding regularly came on for 
final hearing before the Commission upon the aforesaid complaint 
and respondents’ answer admitting all of the material allegations of 
fact therein (the Commission in the meantime having issued its order 
to cease and desist in the matter of Superior Products Company, 
Inc.) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrapu 1. Respondent, Gay Games, Inc. (erroneously named 
in the complaint as Noel’s Gay Games, Inc.) is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Ohio, with its office and principal place of business located at 422 East 
Howard Street, Muncie, Indiana. Respondent Guy E. Noel is presi- 
dent and treasurer of respondent corporation, Gay Games, Inc., and 
said corporation is owned, dominated, controlled and directed by said 
individual respondent Guy E. Noel. Both of said respondents have 
cooperated and acted together in the performance of the acts and 
practices hereinafter found. 

Respondents for more than six years last past have been engaged 
in the manufacture of devices commonly known as push cards and 
punchboards, and in the sale and distribution of said devices to manu- 
facturers of and dealers in various other articles of merchandise in 
commerce between and among the various States of the United States, 
and in the District of Columbia, and to dealers in various other articles 
of merchandise located in the various States of the United States and 
in the District of Columbia. 

Respondents cause said devices, when sold, to be transported from 
their place of business in the State of Indiana to purchasers thereof at 
their points of location in the various States of the United States 
other than Indiana, and in the District of Columbia. There has been 
for more than six years last past a course of trade in such devices by 
said respondents in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business, as described 
in Paragraph One hereof, respondents sell and distribute to said 
manufacturers of and dealers in merchandise, push cards and punch- 
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boards so prepared and arranged as to involve games of chance, gift 
enterprises or lottery schemes when used in making sales of merchan- 
dise to the consuming public. Respondents sell and distribute many 
kinds of push cards and punchboards, but all of said devices involve 
the same chance or lottery features when used in connection with the 
sale or distribution of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch is 
made a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than the 
normal retail price of said articles of merchandise. Persons who do 
not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. The only use 
to be made of said push card and punchboard devices, and the only 
manner in which they are used by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance. 

Par. 3. Many persons, firms and corporations who sell and distrib- 
ute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia, purchase 
respondents’ said push cards and punchboard devices, and pack and 
assemble assortments comprised of various articles of merchandise 
together with said push cards and punchboard devices. Retail dealers — 
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who purchase-said assortments either directly or indirectly expose the 
same to the purchasing public and sell and distribute said articles 
of merchandise to the public through the use of said push cards and 
punchboards by means of the use of lot or chance. Because of the 
element of chance involved in connection with the sale and distribution 
of said merchandise by means of said push cards and punchboards 
many members of the purchasing public have been induced to trade 
with retail dealers selling or distributing said merchandise by means 
thereof. As a result, many retail dealers have been induced to trade 
with manufacturers, wholesale dealers and jobbers who sell and dis- 
tribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of such devices in the manner above described involves a game 
of chance or the sale of a chance to procure articles of merchandise 
at prices much less than the normal retail price thereof and teaches 
and encourages gambling among members of the public, all to the 
injury of the public. 

The sale or distribution of said push cards and punchboard devices 
by the respondents, as hereinabove found, supplies to and places in 
the hands of others the means of conducting lotteries, games of chance 
or gift enterprises in the sale or distribution of their merchandise. 
The sale of merchandise by and through the use of a game of chance, 
gift enterprise or lottery scheme is a practice which is in contravention 
of an established public policy of the Government of the United States 
and these respondents, through the supplying of such means of selling 
merchandise, have assisted and participated in the violation of said 
policy. 

CONCLUSION 

The acts and practices of the respondents as hereinabove found are 
all to the prejudice and injury of the public and constitute unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the. complaint of the Commission and the respondents’ 
answer admitting all of the material allegations of fact therein and 
waiving all intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent Gay Games, Inc., a corporation, 
and its officers, and the respondent Guy E. Noel, an individual, and 
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their respective agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
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Where an individual engaged in the manufacture and interstate sale of various 
kinds of push cards and punchboards, which, bearing explanatory legends or 
space therefor, were designed for and used only in the sale of merchandise 
to the consuming public through means of games of chance, under plans 
whereby purchasers who, by chance, selected certain specified numbers, re- 
ceived articles of merchandise without additional cost at much less than the 
normal retail price, others receiving nothing for their money other than the 
privilege of a push or punch— 

Sold and distributed such devices to manufacturers of and dealers in candy, ciga- 
rettes, clocks, razors, jewelry, cosmetics, clothing and other articles, assort- 
ments of which, along with said devices, made up by dealers, were exposed. 
and sold by the direct or indirect retailer purchasers to the purchasing public 
in accordance with aforesaid sales plans, involving a game of chance or the 
sale of a chance to procure articles at much less than their normal retail 
prices; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale and distribution of 
their merchandise, in violation of an established public policy of the United 
States Government ; 

With the result, because of the element of chance involved, that many members 
of the purchasing public were induced to trade or deal with such retailers, 
many retailers were induced to deal with suppliers of such assortments, and 
gambling among members of the public was taught and encouraged, to their 
injury: 

Held, That such acts and practices under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices. 


Before Ur. Abner FL. Lipscomb, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. John F. Reynolds, of Portland, Oreg., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that tear Greenberg 
and P. D. Bergen, individuals and copartners trading as Allied Dis- 
tributors, hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint and states its charges in that respect as 
follows: 


Paracrapy 1. Respondents, Albert Greenberg and P. D. Bergen, 
are individuals and copartners trading and doing business as Allied 
Distributors, with their office and principal place of business located 
at 417 S. W. Twelfth Street, in the city of Portland, Oregon. 

Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as push 
cards and punchboards, and in the sale and distribution of said devices 
to manufacturers of, and dealers in, various articles of merchandise 
in commerce between and among the various States of the United 
States, and in the District of Columbia, and to dealers in various arti- 
cles of merchandise located within the several States of the United 
States and in the District of Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Oregon to 
purchasers thereof at their points of location in the various States of 
the United States other than Oregon and in the District of Columbia. 
There is now and has been for more than three years last past a course 
of trade in such devices by said respondents in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2, In the course and conduct of their said business as described 
in Paragraph One hereof, respondents sell and distribute, and have 
sold and distributed, to said manufacturers of and dealers in mer- 
chandise, push cards and punchboards so prepared and arranged as 
to involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public, Re- 
spondents sell and distribute, and have sold and distributed many 
kinds of push cards and punchboards, but all of said devices involve 
the same chance or lottery features when used in connection with the 
sale or distribution of merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of 
the sales on said push cards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punchboard, and when a push or punch 
is made, a disc or printed slip is separated from the push card or punch- 
board and a number is disclosed. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
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numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articlés of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push 
card and punchboard devices first hereinabove described. The only 
use to be made of said push card and punchboard devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, 
is in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
jewelry, cosmetics, clothing, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia, purchase and have purchased re- 
spondents’ said push card and punchboard devices, and pack and 
assemble, and have packed and assembled, assortments comprised of 
various articles of merchandise, together with said push card and 
punchboard devices. Retail dealers who have purchased said assort- 
ments either directly or indirectly have exposed the same to the pur- 
chasing public and have sold or distributed said articles of merchan- 
dise by means of said push cards and punchboards in accordance with 
the sales plan as described in Paragraph Two hereof. Because of the 
element of chance involved in connection with the sale and distribu- 
tion of said merchandise by means of said push cards and punch- 
boards, many members of the purchasing public have been induced 
to trade or deal with retail dealers selling or distributing said mer- 
chandise by means thereof. As a result thereof many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
sale dealers and jobbers who sell and distribute said merchandise, 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles of 
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merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an-established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and 
constitutes unfair acts and practices in said commerce. 

The sale or distribution of said push card and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning 
of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as here- 
inabove alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
Albert Greenberg and P. D. Beugen (erroneously named in the com- 
plaint as P. D. Bergen) charging said respondents with the use of 
unfair acts and practices in commerce in violation of the provisions 
of said Act. No answer having been filed to said complaint within 
the time permitted under the Commission’s Rules of Practice, hearings 
were held at which testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a hearing examiner of the Commission theretofore designated by it, 
and such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, upon motion of counsel for 
respondent Albert Greenberg, the hearing examiner permitted said 
respondent to file his answer to said complaint. Said answer of 
respondent Albert Greenberg, which was filed subject to the condition 
that the Commission take no action herein until its final determination 
of the matter of Superior Products Company, Inc., Docket No. 5561, 
admits all of the material allegations of fact in said complaint and 
waives all intervening procedure, including the filing of a recom- 
mended decision by the hearing examiner, but specifically reserves the 
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right of appeal from any decision entered by the Commission herein. 

Upon motion of counsel supporting the complaint, all of the testimony 
taken herein other than that relating to respondent P. D. Beugen was 
‘stricken from the record. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the aforesaid complaint, the answer of 
respondent Albert Greenberg, the testimony and other evidence, and 
the recommended decision of the hearing examiner as to respondent 
P. D. Beugen (the recommended decision as to respondent Albert 
Greenberg having been specifically waived, no briefs having been filed, 
and oral argument not having been requested, and the Commission in 
the meantime having issued its order to cease and desist in the matter 
of Superior Products Company, Inc.) ; and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Albert Greenberg is an individual trad- 
ing and doing business as Allied Distributors, with his office and prin- 
cipal place of business at 417 Southwest Twelfth Street, Portland, 
Oregon. Respondent P. D. Beugen (erroneously named in the com- 
plaint herein as P. D. Bergen), an individual residing at 3934 North- 
east Fortieth Street, Portland, Oregon, was connected with the said 
business of respondent Albert Greenberg only in the capacity of an 
employee and in that capacity only for a portion of the year 1947. 
The Commission, therefore, being of the opinion that the allegations 
of the complaint should be dismissed as to P. D. Beugen, the term 
respondent as used hereinafter will refer to respondent Albert Green- 
berg only. 

Respondent, for more than five years last past, has been engaged in 
the manufacture of devices commonly known as push cards and punch- 
boards, and in the sale and distribution of said devices to manufac- 
turers of, and dealers in, various articles of merchandise in commerce 
between and among the various states of the United States, and in the 
District of Columbia, and to dealers in various articles of merchan- 
dise located within the several states of the United States and in the 
District of Columbia. 

Respondent causes said devices, when sold, to be transported from 
his place of business in the State of Oregon to purchasers thereof at 
their points of location in the various states of the United States 
other than Oregon, and in the District of Columbia. There has been 
for more than five years last past a course of trade in such devices by 
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said respondent in commerce between and among the various states 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
sells and distributes to said manufacturers of and dealers in mer- 
chandise, push cards and punchboards so prepared and arranged as to 
involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public. 
Respondent sells and distributes many kinds of push cards and punch- 
boards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of 
merchandise and vary only in detail. 

Many of said push cards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said push cards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punchboard, and when a push or punch 
is made, a dise or printed number is disclosed. The numbers are 
effectively concealed from the purchasers and prospective purchasers 
until a selection has been made and the push or punch completed. 
Certain specified numbers entitle purchasers to designated articles of 
merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise without additional cost at prices which are 
much less than the normal retail price of said articles of merchandise. 
Persons who do not secure such lucky or winning numbers receive 
nothing for their money other than the privilege of making a push or 
punch from said card or board. The articles of merchandise are thus 
distributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said push card 
and punchboard devices first hereinabove described. The only use to 
be made of said push card and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, jewelry, cosmetics, clothing, 
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and other articles of merchandise in commerce between and among the 
various states of the United States and in the District of Columbia, 
purchase respondent’s said push card and punchboard devices and 
pack and assemble assortments comprised of various articles of mer- 
chandise, together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punchboards by lot or chance. Because of the element of 
chance involved in connection with the sale and distribution of said 
merchandise by means of said push cards and punchboards, many 
members of the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing said merchandise by means 
thereof. As a result thereof many retail dealers have been induced 
to deal with or trade with manufacturers, wholesale dealers and job- 
bers who sell and distribute said merchandise, together with said 
devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of such devices in the manner above described involves a 
game of chance or the sale of a chance to procure articles of mer- 
chandise at prices much less than the normal retail price thereof and 
teaches and encourages gambling among members of the public, all 
to the injury of the puble. 

The sale or distribution of said push card and punchboard devices 
by. respondent, as hereinabove found, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
sale of merchandise by and through the use of a game of chance, 
gift enterprise or lottery scheme is a practice which is in contraven- 
tion of an established public policy of the Government of the United 
States and this respondent, through the supplying of such means of 
selling merchandise, has assisted and participated in the violation of 
said policy. 

CONCLUSION 


The acts and practices of the respondent Albert Greenberg as herein 
found are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent 
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Albert Greenberg admitting all of the material facts alleged therein 
and waiving all intervening procedure as to him, testimony and other 
evidence relating to the allegations of the complaint as to respondent 
P. D. Beugen, introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it, and the hearing examiner’s 
recommended decision as to the allegations of the complaint relating 
to respondent P. D. Beugen, and the Commission having made its 
findings as to the facts and its conclusion that respondent Albert 
Greenberg has violated the provisions of the Federal Trade Commis- 
sion Act: 

It is ordered, That respondent Albert Greenberg, individually, and 
trading under the name Allied Distributors or trading under any 
other name, and his agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or which, due to their design, are 
suitable for use in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme. 

- Itis further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent P. D. Beugen. 

It is further ordered, That respondent Albert Greenberg shall, with- 
in sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which he has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS. APPROVED SEPT. 26, 1914 


Docket 5953. Oomplaint, Feb. 12, 1952—Decision, June 19, 1952 


Where a corporation and its two officers, engaged in the interstate sale and 
distribution by mail of a study course designed to prepare students for 
work as commercial weavers; through advertisements in newspapers and 
other printed matter, and in radio broadcasts, directly and by implication— 

(a) Represented falsely that weaving is easy to learn and to do, and that 

after taking their course of instruction persons would become expert 

weavers; the facts being that a considerable amount of manual dexterity, 
which many people do not possess and cannot acquire, along with a sub- 
stantial amount of practical experience are prerequisites to so qualifying; 

Represented falsely that such persons would be able to earn $10.00 a day 

in their spare time and $15.00 and up a day for full time, and that from 

$10.00 to $12.00 was the usual charge for the type of weaving taught by them; 

The facts being the usual charge for their type of weaving was considerably 
less than aforesaid amount, and there was no particular demand for persons 
so trained; and 

(ec) Falsely represented that their course was available only for a limited 
time; and 

(d) Represented falsely through their sales agents that they would assist their 
graduates in obtaining weaving work from dry cleaners in their neighbor- 
hood and would grant only a limited number of franchises in each neighbor- 
hood; when in fact they issued their so-called franchise to as many people 
in the same neighborhood as would buy and complete the course; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such representations were true and 
thereby induce purchase of their said course: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair acts and 
practices in commerce. 


(b 


— 


Before Mr. John Lewis, hearing examiner. 
Mr. B.L. Williams and Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Allied Weavers of 
America, a corporation, and Walter E, Powell and George Wallace, 
individually and as officers of said corporation, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
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would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondent Allied Weavers of America is a corpora- 
tion organized, existing and doing business under the laws of the State 
of California with its principal office and place of business located at_ 
389 Valencia Street, San Francisco, California. Respondents Walter 
E. Powell and George Wallace are president, vice-president and sec- 
retary, respectively of said corporation. Said individual respondents 
as such officers formulate, control, and execute all of the business 
policies and practices of said corporation. 

Par. 2. Respondents are now and have been for more than one year 
last past, engaged in the sale and distribution in commerce, among and 
between the various States of the United States, of a course of study 
and instruction designed to prepare students for work as commercial — 
weavers. Said course is pursued through the medium of the United 
States mails, Respondents, in the course and conduct of said business, 
cause their said course of study and instruction to be transported 
from their said place of business in the State of California, to the 
purchasers thereof located in other States of the United States. 
Respondents maintain and at all times mentioned herein have main- 
tained, a substantial course of trade in said correspondence courses, in 
commerce, among and between the various States of the United States. 

Par. 3. Respondents, in soliciting the sale of and in selling their 
said course of study and instruction, in commerce, have made certain 
statements, representations, and claims respecting said course and the 
results which will be obtained by taking such course, in newspapers 
and other printed matter circulated or caused to be circulated by said 
respondents and in radio broadcasts. Typical of such statements, 
representations, and claims made by or through one or more of the said 
methods are the following: 


. . . fascinating easy to do job. 
With a few short, easy lessons at home, you can rapidly become an expert .. . 
. .. by working in your spare time, you may be able to earn ten to twelve 
dollars or more every day. 
Ten and twelve dollars is a common charge for this work. 
RIGHT NOW there is a tremendous demand for persons skilled in invisible 
weavVing. 
LIMITED OFFER 
LADIES 
MAKE BIG MONEY AT HOME 
Earn $15.00 per day and up 
WEAVERS WANTED 
between ages of 21 and 60 
FULL OR PART TIME 
Complete low cost home study course including 
all equipment of this trade . . . 
THIS OFFER GOOD FOR A LIMITED TIME ONLY. 
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By means of oral statements and representations made by respond- 
ent’s sales agents engaged in inducing the purchase of said course of 
study, the respondents have represented that they will assist graduates 
in obtaining work from dry cleaners in their neighborhoods and will 
grant only a limited number of franchises in each neighborhood. 

Par. 4. By means of the aforesaid statements respondents repre- 
sented, directly and by implication, that weaving is easy to learn and 
do; that after taking their course of instruction, persons will become 
expert weavers and be able to earn from $10 to $12 a day in their spare 
time and $15 and up a day for full time; that $10 to $12 is the usual and 
customary charge made for the type of weaving taught by them; that 
there is a great demand for persons trained through respondents’ 
course of instruction; that said course of instruction will be available 
only for a limited time; that they will assist their graduates in obtain- 
ing weaving work from dry cleaners located in their neighborhoods 
and only a limited number of franchises will be granted in each 
neighborhood. 

Par. 5. The aforesaid statements are false, misleading and decep- 
tive. In truth and in fact, weaving is neither easy to learn or to do. 
Many persons will not become expert weavers by completing respond- 
ents’ course of instruction for the reason that to become an expert 
weaver, a considerable amount of manual dexterity is required which 
many people do not possess and cannot acquire. In addition a sub- 
stantial amount of practical experience is required before one can 
qualify as an expert. The amount represented as probable earnings 
for both spare and full time is greatly exaggerated. The amount of 
$10 to $12 is considerably in excess of the usual and customary charge 
made for the type of weaving taught in respondents’ course. There is: 
no particular or great demand for persons trained through respond- 
ents’ course. Respondents’ offer of their course of instruction has: 
never been limited in time but said course is available for purchase at 
any time. Respondents do not assist their graduates in obtaining 
weaving work from dry cleaners or any other persons and they issue 
their so-called franchises to as many people in the same neighborhood. 
as will buy and complete their course. 

Par. 6. The use by the respondents of the aforesaid false, misleading 
and deceptive statements and representations had the tendency dia 
capacity to mislead a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and repre- 
sentations were true and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief to 
purchase respondents’ course of instruction. 
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Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 19, 1952, the initial 
decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 12, 1952, served its com- 
plaint in this proceeding upon respondents Allied Weavers of Amer- 
ica, a corporation, and Walter E. Powell and George Wallace, in- 
dividually and as officers of said corporation, charging them with un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of said Act. The “Notice” portion of said complaint pro- 
vided that the failure of said respondents to file their answer within 
the time therein provided and the failure to appear at the time and 
place therein fixed for hearing would be deemed to authorize the 
Commission and the above-named hearing examiner, without further 
notice, to find the facts to be as alleged in the complaint and to issue 
an order to cease and desist in the form set forth in said notice. The 
said respondents failed to file an answer to the complaint herein and 
failed to appear at the time and place of hearing fixed in the aforesaid 
notice. At said hearing before the above-named hearing examiner, 
duly designated by the Commission, the attorney in support of the 
complaint moved that the respondents be found in default, and for 
the entry of an order to cease and desist in the form set forth in the 
“Notice” portion of the complaint. Said motion was granted and the 
hearing was thereupon closed. Thereafter, the proceeding regularly 
came on for final consideration by the said hearing examiner upon the 
complaint and said motion of the attorney in support of the com- 
plaint; and said hearing examiner having duly considered the record 
herein, finds that this proceeding is in the interest of the public and, 
pursuant to Rules V and VIII of the Rules of Practice of the Com- 
mission, makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 
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ParaGrapH 1. Respondent Allied Weavers of America is a corpora- 
tion organized, existing and doing business under the laws of the State 
of California with its principal office and place of business located at 
389 Valencia Street, San Francisco, California. Respondents Walter 
E. Powell and George Wallace are president, vice-president and secre- 
tary, respectively, of said corporation, and as such officers formulate, 
control, and execute all of the business policies and practices of said 
corporation. 

Par. 2. Respondents are now and have been for more than one year 
last past, engaged in the sale and distribution in commerce, among 
and between the various States of the United States, of a course of 
study and instruction designed to prepare students for work as com- 
mercial weavers. Said course is pursued through the medium of the 
United States mails. Respondents, in the course and conduct of said 
business, cause their said course of study and instruction to be trans- 
ported from their place of business in the State of California, to the 
purchasers thereof located in other States of the United States. Re- 
spondents maintain and at all times mentioned herein have main- 
tained, a substantial course of trade in said correspondence courses, in 
commerce, among and between the various States of the United States. 

Par. 3. Respondents, in soliciting the sale of, and in selling, their 
said course of study and instruction, in commerce, have made certain 
statements, representations, and claims respecting said course and the 
results which will be obtained by taking such course, in newspapers 
and other printed matter circulated or caused to be circulated by said 
respondents and in radio broadcasts. Typical of such statements, 
representations, and claims made by or through one or more of the 
said media are the following: 

... fascinating easy to do job. 

With a few short, easy lessons at home, you can rapidly become an ex- 
DeLiwcn. 

. .. by working in your spare time, you may be able to earn ten to twelve 
dollars or more every day. 

Ten and twelve dollars is a common charge for this work. 

RIGHT NOW there is a tremendous demand for persons skilled in invisible 


weaving. 
LIMITED OFFER 


LADIES 
MAKE BIG MONEY AT HOME 
Harn $15.00 per day and up 
WEAVERS WANTED 
between ages of 21 and 60 
FULL OR PART TIME 
Complete low cost home study course including 
all equipment of this trade... 
THIS OFFER GOOD FOR A LIMITED TIME ONLY, 
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Respondents’ sales agents, engaged in inducing the purchase of 

said course of study, have also made oral statements and representa- 
tions that they will assist graduates in obtaining work from dry 
cleaners in their neighborhoods and will grant only a limited number 
of franchises in each neighborhood. 
_ Par. 4. By means of the aforesaid statements respondents repre- 
sented, directly and by implication, that weaving is easy to learn and 
do; that after taking their course of instruction, persons will become 
expert weavers and be able to earn from $10 to $12 a day in their 
spare time and $15 and up a day for full time; that $10 to $12 is the 
usual and customary charge made for the type of weaving taught by 
them; that there is a great demand for persons trained through re- 
spondents’ course of instruction; that said course of instruction will 
be available only for a limited time; that they will assist their grad- 
uates in obtaining weaving work from dry cleaners located in their 
neighborhoods and will grant only a limited number of franchises 
in each neighborhood. 1 

Par. 5. The aforesaid statements are false, misleading and decep- 
tive. In truth and in fact, weaving is neither easy to learn or to do. 
Many persons will not become expert weavers by completing respond- 
ents’ course of instruction for the reason that to become an expert 
weaver, a considerable amount of manual dexterity is required which 
many people do not possess and cannot acquire. In addition a sub- 
stantial amount of practical experience is required before one can 
qualify as an expert. The amount represented as probable earnings 
for both spare and full time is greatly exaggerated. The amount of 
$10 to $12 is considerably in excess of the usual and customary charge 
made for the type of weaving taught in respondents’ course. There 
is no particular or great demand for persons trained through respond- 
ents’ course. Respondents’ offer of their course of instruction has 
never been limited in time but said course is available for purchase 
at any time. Respondents do not assist their graduates in obtaining 
Weaving work from dry cleaners or any other persons and they issue 
their so-called franchises to as many people in the same neighborhood 
as will buy and complete their course. 

Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations had the tendency 
and capacity to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and rep- 
resentations were true and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ course of instruction. 
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The aforesaid acts and practices of the respondents, as hereinabove 
set out, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Allied Weavers of America, a 
corporation, and its officers, and Walter E. Powell and George Wal- 
lace, individually and as officers of said corporation, and said respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of courses of instruction in weaving in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing that weaving is either easy to learn or to do; 

2. Representing directly or by implication that persons, irrespective 
of manual dexterity, general aptitude or practical experience, will 
become expert weavers upon completion of respondents’ course. 

3. Representing directly or by implication that the earning potential 
of persons completing respondents’ course is greater than said earning 
potential is in fact. 

4. Representing directly or by implication that any specified amount 
is charged for performing the type of weaving services taught by 
respondents when said amount is in excess of the charges usually and 
customarily made for said type of weaving. 

5. Representing directly or by implication that there is a great 
demand for persons who have completed respondents’ course of in- 
struction or representing in any manner that the opportunities for 
employment on the part of persons trained through respondents’ 
course of instruction are greater than they are in fact. 

6. Representing directly or by implication that any of respondents’ 
offers are limited or restricted in point of time when such offers are 
in fact not so limited or restricted. 

7. Representing directly or by implication that respondents assist 
persons who have completed their course in obtaining weaving work. 

8. Representing directly or by implication that the number of per- 
sons to whom any franchise or other similar instrument of authority 
or recognition will be conferred by respondents is a limited number 
when such franchise or other instrument is given to all persons buying 
and completing such course. 


213840—54—— 96 


1472 FEDERAL TRADE COMMISSION DECISIONS 


Order 48 F. T. C. 


ORDER TO FILE REPORT OF COMPLIANCE 


. It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of June 19, 1952]. 
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JAMES BERMAN AND BENJAMIN KRANE DOING BUSI- 
NESS AS KRANE-BERMAN CLOTHING COMPANY 
COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5955. Complaint, Feb. 13, 1952—Decision, June 21, 1952 


Where two partners engaged in New York in the manufacture and interstate sale 


and distribution of wool products as defined in the Wool Products Labeling 
Act— 


(a) Misbranded certain wool products in that they were not stamped, tagged 
or labeled as required by said Act, and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder ; 

(b) Misbranded certain men’s trousers in that, labeled as 100% wool, they 
contained substantial quantities of other fibers; and 

(c) Misbranded certain other trousers in that, labeled 40% wool and 60% rayon, 
they contained substantially less wool and substantially more rayon than so 
represented : 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair acts and practices 
in commerce. 


Before Mr. John Lewis, hearing examiner. 
Mr. Carlo J. Aimone for the Commission. 
Mr. Meyer Schwartz, of New York City, for James Berman. 
Mr. Paul M. Klein, of New York City, for Benjamin Krane. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that James Berman and Benjamin Krane, 
individually and as partners, doing business as Krane-Berman Cloth- 
ing Company, hereinafter referred to as respondents, have violated 
the provisions of said Acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. The respondents, James Berman and Benjamin 
Krane, are partners doing business as Krane-Berman Clothing Com- 
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pany, at 141 Fifth Avenue, New York, New York, where their office 
and principal place of business is located and maintained. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1950, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
offered for sale, in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form as prescribed by the Rules and Regulations 
promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and the Rules and Regulations 
thereunder in that they were falsely and deceptively labeled with 
respect to the character and amount of the constituent fibers contained 
therein. Among the misbranded products aforementioned were men’s 
trousers labeled as 100% wool, when in truth and in fact the trousers 
were not 100% wool but contained substantial quantities of fibers other 
than wool. Other of respondents’ trousers were labeled as 40% wool 
and 60% rayon, when in truth and in fact such trousers contained 
substantially less woolen fibers and substantially more rayon fibers 
than represented. 

Par. 5. The acts and practices of the respondents as herein alleged 
were in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder and constituted unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DEeEcISION OF THE ComMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 21, 1952, the initial 
decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue. of the 
authority vested in it by said Acts, the Federal Trade Commission on 
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February 13, 1952, issued and subsequently served its complaint in 
this proceeding upon the respondents, James Berman and Benjamin 
Krane, individually and as partners, doing business as Krane-Berman 
Clothing Company, charging them with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said Acts. After the service of said complaint upon said respondents. 
each of said respondents entered into a separate stipulation as to the 
facts whereby it was stipulated and agreed that a statement of facts 
signed and executed by counsel for the respective respondents and 
counsel in support of the complaint may be taken as the facts in this 
proceeding, and in lieu of evidence in support of the charges stated 
in the complaint or in opposition thereto, and that the hearing 
examiner may proceed upon said statement of facts to make his Initial 
Decision, stating his findings as to the facts, including inferences 
which he may draw from the said stipulations of facts, and his con- 
clusion based thereon, and enter his order disposing of the proceeding 
as to each of said respondents, without the filing of proposed findings 
and conclusions or the presentation of oral argument. Each of sa’d 
stipulations further provides that the Commission may, if the pro- 
ceeding comes before it upon appeal from the Initial Decision of the 
hearing examiner or by review upon the Commission’s own motion, 
set aside the stipulations and remand the case to the hearing examiner 
for further proceedings under the complaint. Thereafter, this pro- 
ceeding regularly came on for final consideration by the above-named 
hearing examiner, theretofore duly designated by the Commission, 
upon the complaint and the aforesaid stipulations as to the facts, said 
stipulations having been approved and made part of the record by 
the hearing examiner, who, after duly considering the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 


and order: 
FINDINGS AS TO THE FACTS 


ParacRApH 1. The respondents, James Berman and Benjamin 
Krane were, during the times herein mentioned, partners doing busi- 
ness as Krane-Berman Clothing Company, at 141 Fifth Avenue, New 
York, New York, where their office and principal place of business 
was located and maintained. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since 1950, respondents have 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered for shipment, and 
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offered for sale, in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products were misbranded in that 
they were not stamped, tagged or labeled as required under the pro- 
visions of section 4 (a) (2) of the Wool Products Labeling Act of 
1939, and in the manner and form prescribed by the Rules and Regula- 
tions promulgated under such Act. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of the said Act and the Rules and Regulations 
thereunder in that they were falsely and deceptively labeled with re- 
spect to the character and amount of the constituent fibers contained 
therein. Among the misbranded products aforementioned were men’s 
trousers labeled as 100% wool, when in truth and in fact the trousers 
were not 100% wool but contained substantial quantities of fibers other 
than wool. Other of respondents’ trousers were labeled as 40% wool 
and 60% rayon, when in truth and in fact such trousers contained sub- 
stantially less woolen fibers and substantially more rayon fibers than 
represented. 

CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations promulgated thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, James Berman and Benjamin 
Krane, individually and as partners, doing business as Krane-Berman 
Clothing Company, or under any other name, names or designation, 
and said respondents’ respective representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or distribution 
in commerce, as “commerce” is defined in the aforesaid Acts, of men’s 
trousers or other wool products, as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain, or in any way are represented as contain- 
ing, “wool,” “reprocessed wool,” or “reused wool,” as those terms are 


defined in said Act, do forthwith cease and desist from misbranding 
such products by: 
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(1) Falsely or deceptively stamping, tagging, labeling or otherwisv 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentages of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment, 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of June 21, 1952]. 
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In tHe Marrer oF 


PHILADELPHIA CHEWING GUM CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5970. Complaint, Mar. 18, 1952—Decision, June 23, 1952 


Where a corporation engaged in the interstate sale and distribution of assort- 
ments of chewing gum so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed to members of the consuming 
public, and including a box containing 160 individually wrapped pieces for 
sale under a plan whereby the consumer purchaser who by chance secured 
the only piece wrapped with the letter “G” and was thereby enabled, through 
the inclusion thereof with the letters contained in other packages, to make 
up the words “bubble gum”, became entitled to the “decorated sweat shirt’ 
therein described— 

Sold such assortments to wholesale dealers and jobbers, whose retail dealer 
purchasers exposed and sold them to the purchasing public in accordance 
with the aforesaid sales plan; and thereby supplied to and placed in the 
hands of others the means of conducting lotteries in the sale of its product, 
contrary to an established policy of the United States Government ; 

With the result that many persons were attracted by the element of chance in 
said sales plans and were thereby induced to buy and sell its said gum: 

Heid, That such acts, practices and methods, under the circumstances set forth, 


were all to the prejudice and injury of the public, and constituted unfair 
acts and practices in-commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Philadelphia Chew- 
ing Gum Corporation, a corporation hereinafter referred to as re- 
spondent, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating the charges 
in that respect as follows: 

Paracrapn 1. Respondent Philadelphia Chewing Gum Corporation 
Js & Corporation organized and doing business under and by virtue 
of the laws of the State of Pennsylvania. Its office and principal place 
of business is located at Lawrence and Eagle Streets, Havertown, 
Pennsylvania. Respondent is now, and for more than three years last 
past: has been, engaged in the sale and distribution of chewing gum, 
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including bubble gum, and has caused said products, when sold, to be 
transported from its place of business in Havertown, Pennsylvania, 
to purchasers thereof located in the various States of the United States 
other than Pennsylvania and in the District of Columbia. There is 
now, and has been for more than three years last past, a substantial 
course of trade in such chewing gum in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
Paragraph Two hereof, the respondent sells, and has sold to whole- 
sale dealers and jobbers, assortments of chewing gum so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to members of the consuming public. 

One of said assortments is composed of a box of 160 pieces of bubble 
gum of uniform size and shape. Said pieces of gum in said assort- 
ment are wrapped in individual wrappers and the outer wrapper is 
identical. Under the outer wrapper is an inner wrapper on which 
is printed one or more of the individual letters making up the words 
“bubble gum.” The wrapper also bears the legend “Get this shirt 
with all the pictures on it. Save this wrapper. Collect all the letters 
and spell ‘bubble gum.’ Send wrappers to Philadelphia Chewing 
Gum Corporation, Havertown, Pennsylvania, for your decorated 
sweat shirt.” Each assortment of gum contains numerous packages 
with the inner label carrying all of the letters to make up the words 
bubble gum except the letter “G.” Only one of the wrappers in each 
box of 160 pieces of gum contains this letter. The printed letters on | 
the inside of said wrappers are effectively concealed from the pur- 
chasers and prospective purchasers until the selection has been made - 
and the particular wrapper removed. 

When the consuming purchaser has procured wrappers bearing all 
the letters to spell out the words “bubble gum” he sends the wrappers 
to the respondent and is sent a sweat shirt. 

The letters on each wrapper are effectively concealed until after the 
purchase has been made and the purchaser of a package of respond- 
ent’s gum does not know what letter is on the wrapper, or if he has 
already purchased previous wrappers, he does not know whether 
the wrapper he will receive will bear the letter “G” until the purchase 
has been made and the letter on the wrapper disclosed. Respondent’s 
merchandise is thus distributed to purchasers of chewing gum from 
said assortments wholly by lot or chance and said assortments are 
used to promote the sale of its merchandise by lot or chance. 

The wholesale dealers and jobbers to whom respondent sells its 
assortments resell said assortments to retail dealers and said retail 
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dealers expose said assortments for sale, and sell said chewing gum to 
the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its products in accordance » 
with the sales plan hereinabove set forth. 

Par. 3. The sale of said chewing gum to the purchasing public by 
the sales methods above described involves a game of chance or the © 
sale of a chance to procure other articles of merchandise. The use by 
respondent of said methods or sales plans in the sale of its merchandise 
and the sale of said merchandise by and through the use thereof, and 
by the aid of said sales plans or methods, is a practice which is con- 
trary to an established public policy of the Government of the 
United States. 

Par. 4. The sale of chewing gum or other merchandise to the pur- 
chasing public in the manner above alleged involves a game of chance 
to procure one of the said sweat shirts at less than the normal retail 
price thereof and thereby attracts purchasers and consumers of re- 
spondent’s chewing gum. Many persons are attracted by said sales 
plans or methods used by respondent and the element of chance in- 
volved therein and thereby are induced to buy and sell respondent’s 
chewing gum. 

The use by respondent of a sales plan or method involving dis- 
tribution of merchandise by means of chance, lottery or gift enterprise 
is contrary to the public interest and constitutes unfair acts and 
practices in commerce within the intent and meaning of the Federal 
' Trade Commission Act. 

Par. 5. The aforementioned acts, practices and methods of re- 
spondent, as herein alleged, are all to the prejudice and injury of the 
public and constitute unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 23, 1952, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 18, 1952, issued and served 
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its complaint in this proceeding upon the respondent, Philadelphia 
Chewing Gum Corporation, a corporation, charging it with the use 
of unfair acts and practices in commerce in violation of the provisions 
of said Act. On April 24, 1952, respondent filed its answer, in which 
it admitted all of the material allegations of facts set forth in said 
complaint, waived all intervening procedure and further hearing as 
to said facts, and consented that an order to cease and desist may issue 
in the form set forth in the “Notice” portion of the aforesaid complaint. 

Thereafter, the proceeding regularly came on for final considera- 
tion by the above-named Hearing Examiner theretofore duly desig- 
nated by the Commission upon said complaint and answer thereto, 
all intervening procedure having been waived and the right to submit 
Proposed Findings and Conclusions not having been reserved or re- 
quested ; and said Hearing Examiner, having duly considered the rec- 
ord herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Philadelphia Chewing Gum Corporation 
is a corporation organized and doing business under and by virtue of 
the laws of the State of Pennsylvania. Its office and principal place 
of business is located at Lawrence and Eagle Streets, Havertown, 
Pennsylvania. 

Par. 2. Respondent is now, and for more than three years last past 
has been, engaged in the sale and distribution of chewing gum, in- 
eluding “bubble gum,” and has caused said products, when sold, to 
be transported from its place of business in Havertown, Pennsylvania, 
to purchasers thereof located in the various States of the United 
States, other than the State of Pennsylvania, and in the District of 
Columbia. There is now, and has been a substantial course of trade 
in such chewing gum in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent sells, 
and has sold, to wholesale dealers and jobbers, assortments of chewing 
gum so packed and assembled as to involve the use of a lottery scheme 
when sold and distributed to members of the consuming public. 

One of said assortments is composed of a box of 160 pieces of bubble 
eum of uniform size and shape. Said pieces of gum in said assortment 
are wrapped individually, all outer wrappers being identical. Under 
the outer wrapper is an inner wrapper on which is printed one or 
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more of the individual letters making up the words “bubble gum.” 
The wrapper also bears the legend “Get this shirt with all the pictures 
on it. Save this wrapper. Collect all the letters and spell ‘bubble 
gum.’ Send wrappers to Philadelphia Chewing Gum Corporation, 
Havertown, Pennsylvania, for your decorated sweat shirt.” Each 
assortment of gum contains numerous packages with the inner label 
carrying all of the letters to make up the words “bubble gum” except — 
the letter “G.” Only one of the wrappers in each box of 160 pieces 
of gum contains this letter. The printed letters on the inside of said 
wrappers are effectively concealed from the purchasers and prospective — 
purchasers until the selection has been made and the particular 
wrapper removed. 

When the consuming purchaser has procured wrappers bearing all 
of the letters required to spell out the words “bubble gum” he sends 
such wrappers to the respondent and receives therefor a sweat shirt. 

The letters on each wrapper are effectively concealed until after 
the purchase has been made, so that the purchaser of a package of 
respondent’s gum does not know what letter is on the wrapper, or if 
he has already acquired previous wrappers, he does not know whether 
the wrapper he will receive will bear the letter “G” until the purchase 
has been made and the letter on the wrapper disclosed. Respondent’s 
merchandise is thus distributed to purchasers of chewing gum from 
said assortments wholly by lot or chance, and said assortments are 
used to promote the sale of its merchandise by lot or chance. 

The wholesale dealers and jobbers to whom respondent sells its 
assortments resell said assortments to retail dealers and said retail deal- 
ers expose said assortments for sale, and sell said chewing gum to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. 

Par. 4. The sale of said chewing gum to the purchasing public by 
the sales methods above described involves a game of chance or the 
sale of a chance to procure other articles of merchandise. The use 
by respondent of said methods or sales plans in the sale of its mer- 
chandise and the sale of said merchandise by and through the use 
thereof, and by the aid of said sales plans or methods, is a practice 
which is contrary to an established public policy of the Government 
of the United States. 

Par. 5. The sale of chewing gum or other merchandise to the pur- 
chasing public in the manner above found involves a game of chance 
to procure one of the said sweat shirts at less than the normal retail 
price thereof and thereby attracts purchasers and consumers of re- 
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spondent’s chewing gum. Many persons are attracted by said sales 
plans or methods used by respondent and the element of chance 
involved therein and thereby are induced to buy and sell respondent’s 
chewing gum. 

CONCLUSION 


The aforesaid acts, practices and methods of respondent, as here- 
inabove found, are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It ws ordered, That the respondent, Philadelphia Chewing Gum 
Corporation, its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of chewing gum or other 
articles of merchandise in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing, to jobbers and wholesale dealers or others, 
chewing gum or other merchandise so packed and assembled that 
the sales of such chewing gum or other merchandise to the general 
public are to be made, or are intended or designed to be made, by 
means of a lottery, gaming device or gift enterprise ; 

2. Packing or assembling in the same package or assortment of 
chewing gum, for sale to the public at retail, pieces of chewing gum 
contained within wrappers bearing various legends or letters, which 
wrappers, bearing particular legends or letters, when obtained in 
particular combinations, entitle the holder thereof to certain specified 
articles of merchandise as a prize; 

3. Selling or distributing any assortments of chewing gum, or other 
merchandise, which are designed or intended to be used in the distribu- 
tion of merchandise to members of the public by lottery or chance. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said declaratory decision and order of June 23, 1952]. 
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In THE Marrer OF 


HEALTH SPOT SHOE COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5842. Complaint, Jan. 25, 1951—Decision, June 24, 1952 


Abnormalities of the feet often result from systemic causes requiring medical. 
treatment, or from abnormalities in the lower extremities such as bow-legs, 
knock-knees, sway-back, and other conditions requiring surgery, and no 
two feet may have like abnormalities. 


Where a corporation and two officers thereof, engaged in the interstate sale 
and distribution of their “Health Spot Shoes,” made in sizes for men, women 
and children, and sold by retail stores to all who desired them; through 
statements on labels and in advertisements in newspapers and periodicals 
of general circulation, and through folders, circulars, and radio continuities, 
directly and by implication— 

(a) Represented falsely that their shoes possessed features and characteristics 
which would prevent and correct all common foot ailments, and that use 
thereof would’ prevent weak feet, weak ankles, inrolling ankles, and weak 
and broken-down arches and faulty posture, and would correct such condi- 
tions where they existed ; 

(b) Represented falsely that they would promote proper foot and postural 
development in children, provide natural support to the feet and arches, 
and needed support in cases of ankle pronation ; 

(c) Represented falsely that they would insure comfort to the user and provide 
foot and body balance; and 

(d) Represented falsely that they possessed natural curved insoles which 
conformed accurately to the contour of the bottom of the foot, and that 
they would eliminate foot fatigue, keep the ankles straight and strong, 
hold the heel in normal position, prevent the development of abnormalities 
and deformities, and correct all disorders of the feet and keep them healthy ; 

The facts being that their said products were stock shoes, and while they con- 
tained certain features not found in some other stock shoes, their effect upon 
the feet, either in the prevention or correction of common foot ailments, 
was insignificant and in some cases harmful ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such misrepresentations were true and 
thereby induce the purchase of substantial quantities of their said products; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 


Mr. B. G. Wilson and Mr. J. M. Doukas for the Commission. 
Graham & Spivey, of Danville, Ill., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Health Spot Shoe 
Company, a corporation, and George E. Musebeck and Willard A. 
Andrews, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of the said Act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. The respondent, Health Spot Shoe Company, is a 
corporation organized and existing under and by virtue of the laws 
of the State of Illinois. Individual respondents, George E. Musebeck 
and Willard A. Andrews, are president and secretary-treasurer of the 
corporate respondent, respectively. The individual respondents for- 
mulate, direct and control the policies, acts and practices of the corpo- 
rate respondent. ‘The office and principal place of business of the 
corporate respondent and the individual respondents is located at 
Forest and Westover Streets, Oconomowoc, Wisconsin. 

Par. 2. The respondents are now, and have been for more than two 
years last past, engaged in the sale and distribution of shoes designated 
by them as “Health Spot Shoes.” The said shoes are made in sizes for 
men, women and children. They are sold by retail stores to any and 
all persons who desire them for their use. 

Par. 3. The respondents cause and have caused their said “Health 
Spot Shoes” when sold to be transported from their place of business 
in the State of Wisconsin to purchasers thereof located in various other 
States of the United States and in the District of Columbia, and main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in their said shoes in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondents’ volume of business in the sale of said shoes in commerce is 
and has been substantial. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their said shoes, the respondents 
have made various statements and representations concerning the 
nature and usefulness of their said shoes by means of labels attached 
to said shoes, labels attached to the cartons in which the shoes are 
contained, advertisements in newspapers and magazines of general 
circulation, by means of folders and circulars and by radio continuities 
broadcast from radio stations. Among and typical of such statements 
and representations are the following: 
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Health Spot Shoes * * * incorporate all the desirable features needed for 
the prevention and correction of common foot ailments. 

Men—Women—Children, step out of foot trouble into foot health. | 

Weak foot conditions can cause fatigue, * * * 

In many instances Health Spot Shoes have given weak, tired feet a “new lease 
on life.” 

It’s because your ankles roll inward. In rolling heels and ankles are con- 
sidered the major cause of most foot troubles. Try Health Spot Shoes and see 
what this principle of foot support will do for you. 

A great deal of pain in the feet or elsewhere in the body, caused by weakened 
or broken down arches, can be reduced or completely removed. 

* * * helps * * * promote proper foot and body posture * * *. 

Health Spot Shoes help young feet grow strong. 

* * %* it is imperative that shoes be so designed that they * * * in- 
sure proper foot balance. 

* * * special built-in heel wedge and steel shank give not only normal foot 
support but body balance as well. 

* * * scientifically constructed with curved insole and built up heel wedge 
to give young feet natural support. 

* * % Health Spot Shoe provides just the support needed in the manage- 
ment of ankle pronation. 

* * * give you absolute foot protection and comfort * * *, 

* * * say goodbye to working foot fatigue * * *. 

These objectives can be attained only by making the shoe conform accurately 
to the contour of the bottom of the foot. 

Health Spot Shoes Keep Your Ankles Straight and Strong. 

Their primary purpose is to keep normal feet normal. 


Par. 5. Through the use of the words “Health Spot” to describe 
and designate their shoes and also the word “health” in connection 
therewith, respondents have represented and now represent that their 
said shoes are constructed in such a manner that their use will prevent 
and cure diseases and abnormalities of the feet, will keep the feet 
healthy, prevent the development of abnormalities and deformities of 
the feet and correct all disorders of the feet which may be present. 

Par. 6. The said representations are false, misleading and deceptive. 
Tn truth and in fact, the use of respondents’ shoes will not prevent 
or cure diseases or abnormalities of the feet, keep the feet healthy, 
prevent the development of abnormalities or deformities or correct 
any disorder of the feet. Said shoes cannot be properly or truthfully 
represented or designated as health shoes or as possessing health 
features. 

Par. 7. Through the use of the additional statements and claims 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondents have represented, directly and by implication, 
that their shoes possess features and characteristics which prevent and 
correct all common foot ailments; that the use of their shoes will pre- 
vent weak feet, weak ankles, in rolling ankles, weak and broken down 
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arches and faulty posture and will correct such conditions when they 
exist; that in the case of children they will promote proper foot and 
postural development, provide natural support to the feet and arches 
and needed support in cases of ankle pronation; that said shoes will 
assure comfort to the user, provide foot and body balance, possess 
natural curved insole which conforms perfectly to the contour of 
the bottom of the foot, will eliminate foot fatigue, keep the ankles 
straight and strong, and because of the manner of their construction 
will hold the heel in normal position. 

Par. 8. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondents’ shoes are 
stock shoes and while they contain features not found in some other 
stock shoes, the effect of these features upon the feet either in the 
prevention or correction of common foot ailments is insignificant. 
The wearing of respondents’ shoes will not prevent weak feet, weak 
ankles or arches, in rolling ankles, broken down arches, or faulty pos- 
ture nor will they correct such conditions when they exist. They will 
not promote proper foot and postural development in the case of 
children. The feet of children do not ordinarily require any par- 
ticular kind of support and in cases where support is necessary 
respondents’ shoes cannot be relied upon to furnish the support needed 
to meet the requirements of the individual case. Such support as may 
be provided cannot be properly characterized as natural. In many 
instances such shoes will not provide the necessary support in cases 
of ankle pronation. There is no assurance that respondents’ shoes 
will be comfortable to the wearer or that they will provide foot or 
body balance. The insole of said shoes will not in many cases con- 
form to the contour of the bottom of the foot. There is no assurance 
that the wearing of said shoes will eliminate foot fatigue or that they 
will hold the heel in a normal position. 

Par. 9. The use by respondents of the foregoing false, deceptive 
and misleading designations, statements and representations with 
respect to their shoes have had and now have the tendency and capac- 
ity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true and to induce the purchase of substantial 
quantities of respondents’ said shoes because of such erroneous and 
mistaken belief. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated June 24, 1952, the 
initial decision in the instant matter of hearing examiner Webster 
Ballinger, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1951, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Health Spot Shoe Company, a corporation, and George E. Museback 
and Willard A. Andrews, individually and as officers of said corpora- 
tion, charging them and each of them with the use of unfair and de- 
ceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. Respondents answered 
and after seasonable notice, hearings were held by the above-named 
hearing examiner theretofore duly designated by the Commission, at 
which testimony, documents and a stipulation were offered on behalf 
of both parties to this proceeding by their respective counsel and 
admitted in evidence, which said evidence was duly filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final consideration by said hearing examiner on the complaint, 
the answers thereto, testimony and other evidence, requested findings, 
conclusion and form of order submitted by counsel for the complaint, 
oral argument being waived; and said hearing examiner, having duly 
considered the record herein, finds that this proceeding is in the in- 
terest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Health Spot Shoe Company, is a 
corporation organized and existing under and by virtue of the laws of 
the State of Illinois. Individual respondents, George E. Musebeck 
is President and Willard A. Andrews was until recently Secretary- 
Treasurer, and is now Vice-President, of the corporate respondent. 
The individual respondents formulate, direct and control the policies, 
acts and practices of the corporate respondent. The office and prin- 
cipal place of business of the corporate respondent and the individual 


respondents is located at Forest and Westover Streets, Oconomowoc, 
Wisconsin. 
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Par. 2. The respondents are now, and have been for more than two 
years last past, engaged in the sale and distribution of shoes desig- 
nated by them as “Health Spot Shoes.” The said shoes are made in 
sizes for men, women and children. They are sold by retail stores 
to any and all persons who desire them for their use. 

Par. 3. The respondents cause and have caused their said “Health 
Spot Shoes,” when sold, to be transported from their place of business 
in the State of Wisconsin to purchasers thereof located in various 
other States of the United States and in the District of Columbia, and 
maintain, and at all times mentioned herein have maintained, a course 
of trade in their said shoes in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 
Respondents’ volume of business in the sale of said shoes in commerce 
is and has been substantial. 

Par. 4. In the course and conduct of their business and for the 
purpose of inducing the purchase of their said shoes, the respondents 
have made various statements and representations concerning the 
nature and usefulness of their said shoes by means of labels attached 
to said shoes, labels attached to the cartons in which the shoes are 
contained, advertisements in newspapers and magazines of general 
circulation, by means of folders and circulars and by radio continuities 
broadcast from radio stations. Among and typical of such state- 
ments and representations are the following: 


Health Spot Shoes * * * incorporate all the desirable features needed 
for the prevention and correction of common foot ailments. 

Men—Women—Children, step out of foot trouble into foot health. 

Weak foot conditions can cause fatigue, * * * 

In many instances Health Spot Shoes have given weak, tired feet a “new 
lease on life.’ 

It’s because your ankles roll inward. In rolling heels and ankles are con- 
sidered the major cause of most foot troubles. Try Health Spot Shoes and 
see what this principle of foot support will do for you. 

A great deal of pain in the feet or elsewhere in the body, caused by weakened 
or broken down arches, can be reduced or completely removed. 

* * * helps * * * promote proper foot and body posture. *_* fF. 

Health Spot Shoes help young feet grow strong. 

* * * it is imperative that shoes be so designed that they * * * in- 
sure proper foot balance. 

* * * special built-in heel wedge and steel shank give not only normal 
foot support but body balance as well. 

* * * gcientifically constructed with curved insole and built up heel wedge 
to give young feet natural support. 

* * * Health Spot Shoe provides just the support needed in the manage- 
ment of ankle pronation. 

* * * gives you absolute foot protection and comfort * * *. 

* * * say goodbye to working foot fatigue * * *. 
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These objectives can be attained only by making the shoe conform accurately 
to the contour of the bottom of the foot. 

Health Spot Shoes Keep Your Ankles Straight and Strong. 

Their primary purpose is to keep normal feet normal. 

Par. 5. By and through the representations referred to and set 
forth in the preceding paragraph respondents have directly and by 
implication represented, and now represent, to the public that their 
said shoes possess features and characteristics which prevent and cor- 
rect all common foot ailments; that the use of their shoes will prevent 
weak feet, weak ankles, inrolling ankles, weak and broken down arches 
and faulty posture and will correct such conditions where they exist ; 
that in the case of children they will promote proper foot and postural 
development, provide natural support to the feet and arches and 
needed support in cases of ankle pronation; that said shoes will assure 
comfort to the user, provide foot and body balance, possess natural 
curved insole which conforms accurately to the contour of the bottom 
of the foot, will eliminate foot fatigue, keep the ankles straight and 
strong, will hold the heel in normal position, and will prevent the 
development of abnormalities and deformities and correct all dis- 
orders of the feet that may exist and keep them healthy. 

Par. 6. No two feet may have like abnormalities. In many cases 
there is a disorder on one foot and occasionally an entirely different 
disorder on the other foot. Abnormalities of the feet often result 
from systemic causes requiring medical treatment, or from abnor- 
malities in the lower extremities, such as bowlegs, knock-knees, sway- 
back and other conditions requiring surgery. Respondents’ shoes are 
stock shoes and while they contain certain features not found in some 
ether stock shoes, the effect of these features upon the feet either in 
the prevention or correction of common foot ailments is insignificant 
und in some cases harmful. Each and every representation made by 
respondents and which they are now making to the public, as set 
forth in the preceding paragraph, has been and is now misleading, 
deceptive and false. 

Par. 7. The use by respondents of the foregoing false, deceptive 
and misleading designations, statements and representations with re- 
spect to their shoes have had and now have the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and to induce the purchase of substantial quantities 


of respondents’ said shoes because of such erroneous and mistaken 
belief. 
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The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Health Spot Shoe Company, a 
corporation, its officers, agents, representatives and employees, and 
George E. Musebeck and Willard A. Andrews, individually and as 
officers of said corporation, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of their shoes now designated by them as “Health Spot Shoes,” 
or any other shoe of similar construction, do forthwith cease and 
desist from : 


1. Using the name “Health Spot Shoe Company” or any name in 
which the word “Health” appears in ordinary business transactions 
unless in immediate conjunction therewith there appear clearly and 
conspicuously the words “a corporate and trade name only.” 

2. Using in any advertisement of respondents’ shoes the word 
“Health” or any other word importing a like or similar meaning, alone 
or m combination with any other word or words, to designate, de- 
scribe or refer to respondents’ shoes, or representing in any manner 
that the wearing of respondents’ shoes will prevent or correct abnor- 
malities of the feet, keep the feet healthy, prevent the development 
of abnormalities or deformities or will correct any disorder of the feet. 

3. Representing, directly or by implication, that the use of their 
shoes will prevent weak feet, weak ankles, inrolling ankles, weak and 
broken down arches, faulty posture, or will correct such conditions 
where they exist. 

4. Representing, directly or by implication, that their shoes possess 
features and characteristics which will prevent or correct any common 
foot ailment. 

5. Representing, directly or by implication, that the use of their 
shoes in the case of children will promote proper foot and postural 
development or provide the necessary support to the feet and arches 
in cases of ankle pronation. 

6. Representing, directly or by implication that the use of their 
shoes will assure comfort to the user, provide foot and body balance, 
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eliminate foot fatigue, keep the ankles straight and strong or will hold 
the heel in normal position. 

It is further ordered, That the foregoing Paragraphs One and Two 
insofar as they relate to labels in or on shoes manufactured or in 
process of manufacture on the date this order is issued, and cartons 
or containers in which said shoes are now or may be packaged, and 


existing supplies used for business and not advertising purposes such — 


as letterheads, envelopes, cards, sales books, and checks, shall become 
effective on and after six months from the date this order is issued. 

It is further ordered, That the marketing by respondent of any of 
said shoes, manufactured or in process of manufacture when this order 
is issued and on hand and unsold at the expiration of the six months’ 
period referred to in the preceding paragraph, under a new name 
and with the words “Formerly Health Spot Shoes” appearing clearly 
and conspicuously and in immediate conjunction therewith shall not 
be construed as a violation of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of June 24, 1952]. 
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In THE Marrer oF 


SOLOMON L. CORUSH D. B. A. AMERICAN COMMERCIAL 
TRAVELER 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5942. Complaint, Jan. 18, 1952—Decision, June 24, 1952 


Where an individual engaged in the publication and interstate distribution of a 
directory in which were listed advertisements of hotels and motor courts, 
designated as “American Commercial Traveler’; in soliciting advertise- 
ments for paid publication therein, directly and through his sales agents, 
through oral statements— 

(a) Represented that he could and would assist his advertisers in obtaining 
listing with the American Automobile Association; when in fact he was not 
connected in any way with it and exercised no influence upon its selection of 
approved hotels, motor courts, and other overnight accommodations ; 

{b) Falsely represented that he had established a commercial relationship with 
many businesses as a result of which they directed or requested their sales- 
men to patronize hotels and motor courts listed in his directory ; 

(ec) Represented that advertisers would be granted exclusive listings within a 
prescribed area; the facts being that he granted listings to as many hotels 
and auto courts as would purchase them ; 

(d) Represented that specific numbers of persons would patronize advertisers 
weekly or monthly by reason of advertisements placed in his directory ; when 
in fact he had no basis for making such representations and many advertisers 
received no benefit whatsoever from such advertisements ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such representations were true and 
thereby induce it to purchase listings in his said directory : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. J. Harl Cox, hearing examiner. 
Mr. B.L. Williams and Mr. J.J. McNally for the Commission. 
Hahn, Ross & Saunders, of Los Angeles, Calif., for respondent. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Solomon L. Corush, 
an individual, doing business as American Commercial Traveler, 
hereinafter referred to as respondent, has violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent Solomon L. Corush, is an individual doing 
business as American Commercial Traveler, with his office and prin- 
cipal place of business located at 319 South Robertson Boulevard, 
Beverly Hills, California. The respondent is now, and since April 
1950 has been, engaged in the solicition and sale of advertisements of 
hotels and motor courts located in various States of the United States 
and the publication and distribution of a directory of hotels and motor 
courts, designated as American Commercial Traveler, in which said 
advertisements are listed. 

Par. 2. In connection with said business, respondent engages in 
commercial transactions, in commerce, with both customers and pro- 
spective customers including the transmission of letters, proofs of 
advertisements, contracts and checks. Respondent causes his directory 
to be transported from the place of publication in the State of Cali- 
fornia to advertisers and to subscribers of said publication located in 
various States of the United States. Respondent maintains, and at 
all times mentioned herein has maintained, a substantial course of 
trade in said publication in commerce between and among the various 
States of the United States. 

Par, 3. Respondent and his sales agents in soliciting advertisements 
for paid publication have made oral representations to the effect: that 
respondent can and will assist his advertisers in obtaining listings 
with the American Automobile Association ; that respondent has estab- 
lished a commercial relationship with many businesses as a result of 
which said businesses direct or request their salesmen to patronize 
hotels and auto courts listed in respondent’s directory ; that advertisers 
will be granted exclusive listings within a prescribed area; and that 
specified numbers of persons will patronize advertisers weekly or 
monthly by reason of advertisements placed in said directory. 

Par. 4. The aforesaid statements are false, misleading and deceptive. 
In truth and in fact respondent is not connected in any way with the 
American Automobile Association, and exercises no influence whatso- 
ever upon the selection of approved hotels, auto courts and other over 
night accommodations by said Association. Respondent does not have 
working agreements with any business firms whereby said firms in- 
struct their salesmen to patronize the advertisers listed in his directory. 
Respondent does not grant exclusive listings to his advertisers. On the 
contrary, respondent will grant listings to as many hotels and auto 
courts as will purchase such listings. Respondent has no basis for 
representing to advertisers that a specific number of persons will 
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patronize said advertisers within any prescribed period of time as a 
result of a listing in his directory. In fact many advertisers have not 
received any benefit whatsoever from advertisements inserted in 
respondent’s directory. 

Par. 5. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations had the tendency and 
capacity to mislead a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and represen- 
tations were true and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
listings in respondent’s directory. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 24, 1952, the initial 
decision in the instant matter of hearing examiner J. Earl Cox, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 18, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
Solomon L. Corush, an individual doing business as American Com- 
mercial Traveler, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. The “Notice” portion of said complaint provided that the fail- 
ure of said respondent to file his answer within the time therein pro- 
vided and the failure to appear at the time and place therein fixed for 
hearing would be deemed to authorize the Commission and the above- 
named hearing examiner, without further notice, to find the facts to 
be as alleged in the complaint and to issue an order to cease and desist 
in the form set forth in said notice. The said respondent failed to 
file an answer to the complaint herein but, on the contrary, stated in 
a letter that he did not intend to file an answer, and failed to appear at 
the time and place fixed for the hearing. At said hearing before the 
above-named hearing examiner, duly designated by the Commission, 
the attorney in support of the complaint moved that the respondent 


1496 FEDERAL TRADE COMMISSION DECISIONS 
Findings 48 F.T.C. 


be found in default, and for the entry of an order to cease and desist 
in the form set forth in the “Notice” portion of the complaint. Said 
motion was granted and the hearing was closed. Thereafter, the pro- 
ceeding regularly came on for final consideration by the said hearing 
examiner upon the complaint and said motion of the attorney in sup- 
port of the complaint; and said hearing examiner having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and, pursuant to Rules V and VIII of the Rules of Prac- 
tice of the Commission, makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Solomon L. Corush is an individual do- 
ing business as American Commercial Traveler, with his office and 
principal place of business located at 319 South Robertson Boulevard, 
Beverly Hills, California. The respondent is now, and since April 
1950 has been, engaged in the solicitation and sale of advertisements 
of hotels and motor courts located in various States of the United 
States and the publication and distribution of a directory of hotels 
and motor courts, designated as American Commercial Traveler, in 
which said advertisements are listed. 

Par. 2. In connection with said business, respondent engages in 
commercial transactions, in commerce, with both customers and 
prospective customers including the transmission of letters, proofs of 
advertisements, contracts and checks. Respondent causes his direc- 
tory to be transported from the place of publication in the State of 
California to advertisers and to subscribers of said publication located 
in various States of the United States. Respondent maintains, and 
at all times mentioned herein has maintained, a substantial course of 
trade in said publication in commerce between and among the various 
States of the United States. 

Par. 3. Respondent and his sales agents in soliciting advertisements 
for paid publication have made oral representations to the effect: 
that respondent can and will assist his advertisers in obtaining listings 
with the American Automobile Association; that respondent has 
established a commercial relationship with many businesses as a result 
of which said businesses direct or request their salesmen to patronize 
hotels and auto courts listed in respondent’s directory; that adver- 
tisers will be granted exclusive listings within a prescribed area; and 
that specified numbers of persons will patronize advertisers weekly 
or monthly by reason of advertisements placed in said directory. 
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Par. 4. The aforesaid statements are false, misleading and deceptive. 
In truth and in fact respondent is not connected in any way with the 
American Automobile Association, and exercises no influence whatso- 
ever upon the selection of approved hotels, auto courts and other 
overnight accommodations by said Association. Respondent does not 
have working agreements with any business firms whereby said firms 
instruct their salesmen to patronize the advertisers listed in his di- 
rectory. Respondent does not grant exclusive listings to his adver- 
tisers. On the contrary, respondent will grant listings to as many 
hotels and auto courts as will purchase such listings. Respondent 
has no basis for representing to advertisers that a specific number of 
persons will patronize said advertisers within any prescribed period 
of time as a result of a listing in his directory. In fact many adver- 
tisers have not received any benefit whatsoever from advertisements 
inserted in respondent’s directory. 

Par. 5. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations has the tendency and 
capacity to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations were true and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase listings in respondent’s directory. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Solomon L. Corush, an indi- 
vidual, trading as American Commercial Traveler, or trading under 
any other name or trade designation, and his agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
hotel or auto court directories or other publications, do forthwith 
cease and desist from representing, directly or by implication, in the 
solicitation of advertising for such directories or publications: 

(1) That the respondent is connected in any manner with the 
American Automobile Association or is able to obtain the approval of 
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or the listing of hotels, auto courts or other accommodations with the 
American Automobile Association. 

(2) That the respondent has a working agreement with any busi- 
ness firm as a result of which such firm instructs its salesmen to 
patronize the advertisers listed in the respondent’s publication. 

(3) That advertisers in the respondent’s publication are granted 
exclusive listings within a prescribed area. 

(4) That any specific number of persons will patronize the adver- 
tisers in the respondent’s publication. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by 
said declaratory decision and order of June 24, 1952]. 


‘ 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Henry S. Borpen Trapine as Borpen Noverry Co. Complaint, 
July 12,1950. Order, May 16, 1951.1 (Docket 5795.) 

Crrarce: Advertising falsely or misleadingly and misbranding or 
mislabeling as to composition and manufacture and preparation of 
product; in connection with the manufacture and sale of gold covered 
watch bands or bracelets. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal ‘Trade Commission, having reason to believe that Henry 
S. Borden, individually and trading as Borden Novelty Co., herein- 
after referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarny i. Respondent, Henry S. Borden, is an individual trad- 
ing as Borden Novelty Co. with his office and principal place of busi- 
ness located at 128 East 28th Street, New York, N. Y. 

Par. 2. The respondent is now and for more than 2 years last past 
has been engaged in the manufacture, sale, and distribution of gold 
covered watch bands or bracelets. 

In the course and conduct of such business respondent caused his 
said products, when sold, to be transported from his place of business 
in the State of New York to purchasers thereof Jocated in various other 
States of the United States. Respondent maintained, and at all times 
mentioned herein has maintained a course of trade in said products 
in commerce among and between the various States of the United 
States. His volume of business in such commerce is substantial. 

Par. 3. Respondent is, and was during all times mentioned herein, 
in substantial competition in commerce with other individuals and 
with corporations, firms, and partnerships engaged in the sale of gold 
covered, and other kinds of, watch bands. Among such competitors 
are many who truthfully mark their products as to gold content and 
otherwise observe the standards adopted by the industry. 


1Commission order announcing the fruition of said initial decision, was issued on 


December 3, 1951. 
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Par. 4. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his said watch bands in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, the respondent caused certain of the bands sold by him to be 
stamped with the marking “1/20-12K” and caused said bands to be 
attached to cards bearing the markings “1/20-12K” GOLD 
FILLED” and “1/20-12KT. G. F. Top.” 

Par. 5. The industry engaged in the manufacture and sale of gold 
covered articles adopted and put into effect many years ago certain 
standards and definitions applying to such articles, except watch cases. 
Such standards provide that a karat is one twenty-fourth part by 
weight of fine gold in the gold alloy portion of an article and that the 
weight of the alloyed gold to the weight of the entire metal of the 
article is expressed by fractions. Said standards also provide that an 
article having an alloyed gold content of less than one-twentieth shall 
not be marked “Gold Filled.” 

Par. 6. Through the use of the aforesaid printings and markings 
respondent represented that the gold alloy covering of said bands was 
one-twentieth of the total weight of the entire metal of said bands, 
that said bands were gold filled or had gold filled tops, and that the 
gold alloy covering was of 12 karat fineness. 

Par. 7. The aforesaid statements and representations were false, 
misleading and deceptive. In truth and in fact, the gold alloy with 
which said bands were covered did not constitute one-twentieth of the 
total weight of the entire metal of the bands and such bands were 
improperly designated as “Gold Filled” and “Gold Filled Tops.” The 
gold alloy covering of said bracelets was substantially less than of 
12 karat fineness. 

Par. 8. The use by the respondent of the aforesaid false, deceptive, 
and misleading markings has had and now has the tendency and capac- 
ity to mislead and deceive a substantial number of wholesalers, re- 
tailers, and members of the purchasing public into the erroneous and 
mistaken belief that such statements and representations were true, 
and caused numbers of the purchasing public to purchase substantial 
quantities of respondent’s products because of such erroneous and 
mistaken belief. As a result substantial trade has been unfairly 
diverted to respondent from his competitors and injury has been done 
by respondent to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and 


practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner did, on the 16th day of 
May, 1951, become the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 12, 1950, issued and. subse- 
quently served its complaint in this proceeding upon respondent Henry 
S. Borden, an individual trading as Borden Novelty Co., charging it 
with the use of unfair methods of competition and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of 
said complaint were introduced before the above-named trial examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly filed and recorded in the office of the 
Commission. Thereafter, the proceeding regularly came on for final - 
consideration by said trial examiner on the complaint, the answer 
thereto, testimony and other evidence, all intervening procedure before 
the examiner being waived; and said trial examiner, having duly con- 
sidered the record herein finds that this proceeding is not in the interest 
of the public and makes the following findings as to the facts, conclu- 
sion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. Respondent, Henry S. Borden, is an individual trad- 
ing as Borden Novelty Co. with his office and principal place of 
business located at 128 East 28th Street, New York, N. Y. 

Par. 2. The respondent is now and for more than 2 years last past. 
has been engaged in the manufacture, sale and distribution of wrist- 
watch or bracelet bands, the surface covering of which is composed 
of gold alloy. 

In the course and conduct of his business respondent caused his said 
products, when sold, to be transported from his place of business in 
the State of New York to purchasers thereof located in various other 
States of the United States, and at all times mentioned herein has 
maintained a course of trade in said products in commerce among 
and between the various States of the United States. The volume of 
his said business in such commerce is and has been substantial. 

Par. 3. Respondent is, and was during all times mentioned herein, 
in substantial competition in commerce with other individuals and 
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with corporations, firms and partnerships engaged in the sale of 
wristwatch or bracelet bands surfaced with gold alloy. 

Par. 4. Respondent’s watch and bracelet bands are all flexible, and 
a part expandable; the lower or bottom part of the expandable bands 
is of stainless steel, constructed of separate cross links, each link 
being in two or more separate parts, tied or pinned together in the 
center so as to permit expansion. Immediately above the bottom steel 
part are metallic springs extending the full length of the band which 
maintain the entire bracelet assembly, when on the arm, in a closed 
or contracted state. Above the springs and corresponding in shape 
to the lower links are caps or crowns, made of base metal, surfaced by 
a thin layer of gold alloy. The non-expandable watch and bracelet 
bands are composed of separate pieces of base metal linked or tied 
together to provide flexibility, surfaced on the top by a thin layer of 
gold alloy. 

Par. 5. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of, his said wristwatch or 
bracelet bands in commerce as “commerce” is defined in the Federal 
Trade Commission Act, the respondent caused certain of said bands 
sold by him to be advertised as, and stamped on the metal ends with 
the marking “1/20-12K” and caused said bands to be advertised as, 
and mounted on cards bearing the markings “1/20-12 KT. GOLD 
FILLED” and “1/20-12 KT. G. F. Top.” 

Par. 6. Three of said bands respondents sold in commerce were 
tested at the Bureau of Standards of the United States Department 
of Commerce to determine the gold content of their top surface cov- 
erings. For the purposes of this test, the surface coverings of end 
pieces and portions, but not all, of the surface coverings were made, 
the portions selected being believed to be fairly representative of the 
entire gold alloy surface coverings. The top surface of the gold 
alloy on one watch band was found to consist of only approximately 
ene-fortieth of 12 karat gold and thirty-nine fortieths base metal. The 
tests of the remaining two disclosed that the top surface of one con- 
tained one-twentieth of 12 karat gold, and the top surface of the third 
contained slightly in excess of one-twentieth of 12 karat gold. 

Par. 7. In 1933, at the instance of interested manufacturers, a gen- 
eral conference of representative manufacturers, distributors, and 
users of gold filled and rolled gold plate articles, other than watch 
cases, adopted a Commercial Standard for those articles, which was 
in 1934 promulgated by the Department of Commerce as Commercial 
Standard CS47-34. Those members of the industry who were will- 
ing to conform thereto executed a paper entitled “Acceptance of 
Commercial Standard CS47-34.” Those who participated in the: 
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conference and accepted the standard, with but few exceptions, oper- 
ated in the New England and Atlantic Coast States extending south 
to and including New Jersey and in which territory the great bulk, 
but not all, of the gold filled jewelry was then manufactured. The 
respondent did not participate in the conference nor execute an ac- 
ceptance of the standard. There was no statutory authority under 
which the agreement was entered into or promulgated, of which fact 
the examiner takes judicial notice. It was purely a voluntary ar- 
rangement between the industrial participants in the conference and 
other members of the industry who voluntarily consented to conform 
thereto. In 1934 and at the time the commercial standard was pro- 
mulgated expansion wristwatch bands were not manufactured but 
were in use for bracelets. The standard thus promulgated provided 
inter alia under the heading “Nomenclature and Definitions,” as 
follows: 

“6. A karat is 44th part by weight of fine gold in the gold alloy portion of the 
article. For example, ‘10-Karat Gold Filled’ means that the gold alloy used on 
the surface or surfaces contains 10/24ths by weight of fine gold.” 

Under the heading “Quality Marks” ; 

“10. * * * No article having an alloyed gold content of less than 1/20 shall 
be marked ‘Gold Filled. * * *” 

Par. 8. Two manufacturers of metallic wrist bands, who subscribed 
to the commercial standard referred to in the preceding paragraph, 
testified that, in their opinion, said standard was generally accepted 
by the industry; that respondent’s markings did not conform to said 
standard in that the letters “GT” meaning “Gold Top,” refered to the 
entire top crown or shell, whereas the top crown or shell of respondent’s 
wrist bands was composed of base metal surfaced on the top with a thin 
covering of gold alloy which did not constitute one-twentieth of the 
total weight of the entire metal in the band as required by the Stand- 
ard. These two manufacturers conform to the commercial standard 
and make the entire top piece of wrist bands made and sold by them 
of gold alloy. They place no markings on the metal bands but print 
on. acard upon which the band is mounted the name of the company, or 
its trade-mark and “1/20-12K. Gold Filled.” To what extent this 
practice is now or has in recent years been followed in the industry is 
not disclosed, but the evidence of other witnesses clearly indicates that 
today many manufacturers of metallic bands in the New York area 
(condition in other areas not being shown) follow the same form of 
manufacture and markings used by the respondent, and that the com- 
mercial standard, set in 1934, by reason of changed conditions in the 
industry during the last 17 years is not regarded by many as applicable 
to or controlling the marking of gold alloyed surfaces of wrist bands. 
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The complaint charges a violation of commercial standard adopted 
in 1933 by those who voluntarily participated in a conference to stand- 
ardize gold filled or gold surfaced jewelry, other than watches. Ad- 
herence to the standard was purely voluntary. Refusal or failure of 
the respondent to subscribe or conform to the standard was not a viola- 
tion of law and formed no basis for the charge that respondent had 
engaged in unfair methods of competition or unfair and deceptive acts 
and practices within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That the complaint be, and the same is hereby, 
dismissed. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Daniel & Bernard Jacobson, of New York City, for respondent. 


JosrepH GOLDSTONE AND EsTHerR GOLDSTONE TRADING AS IMPERIAL 
Peart Synpicarr et aL. Complaint, June 30, 1945.1 Order, July 
11,1951. (Docket 5348.) 


1The Commission on April 28, 1947, issued an order amending complaint, as follows: 

This matter comes on to be heard by the Commission upon the request of counsel sup- 
porting the complaint, that the complaint herein be amended by including the Imperial 
Pearl Syndicate, an Illinois corporation with its office and principal place of business at 
No. 5 North Wabash Avenue, Chicago, Ill., as a party respondent, charging such corpora- 
tion with the same acts and practices charged against the original respondents herein. It 
appears that respondents Joseph Goldstone and Ester Goldstone are officers of and do now, 
and have during the period of time mentioned in the complaint herein, controlled the 
business policies and practices of said corporation, and that the respondents, Joseph Gold- 
stone and Esther Goldstone and the said Imperial Pearl Syndicate, a corporation, have 
consented and agreed that the said corporation be made a party respondent in the matter 
and charged with the same acts and practices charged against the original respondents 
herein, without the issuance and service of formal amended complaint or notice with respect 
thereto, and that the answer interposed in behalf of Joseph Goldstone and Esther Gold- 
stone be deemed to be the answer of the said Imperial Pearl Syndicate, a corporation, and 
have further consented and agreed that the testimony taken in this case shall apply to 
and have the same force and effect as if the said corporation had been named a party 
respondent in the first instance and had been duly served with a copy of complaint and 
given due notice of all hearings and other proceedings in the matter, and the Commission 
having duly considered the matter and the record herein and being now fully advised 
in the premises ; 

It is ordered, That the complaint herein be, and the same hereby is, amended by including 
the Imperial Pearl Syndicate, an Illinois corporation with its office and principal place of 
business at No. 5 North Wabash Avenue, Chicago, Ill., as a party respondent in this pro- 
ee a charging said corporation with all the acts and practices charged against 
SNORE EU Goldstone and Ester Goldstone, copartners trading as Imperial 
Be i wR ordered, That the answer interposed in behalf of respondents Joseph Gold- 

one and Hsther Goldstone be deemed to be and hereby is accepted as the answer of the 
“soe respondent, Imperial Pear] Syndicate, a corporation ; 

Pe ER ltd i hat all testimony taken in the case shall apply to the said Im- 

: ) °, a corporation, and have the same force and effect as if it had 
been named a party respondent in the first instance and had been dul d with 
of complaint and given due notice of all hearings : iether rom 

gs and other proceedings in the matter. 
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Cuarce: Neglecting, unfairly or deceptively, to make material dis- 
closure as to product being of Japanese or foreign origin; in con- 
nection with the wholesale distribution and sale of imported mer- 
chandise, including ee and other jewelry products made from 
cultured pearls. 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Joseph 
Goldstone and Esther Goldstone, copartners trading as Imperial 
Pear] Syndicate, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPH 1. Respondent Joseph Goldstone and Esther Gold- 
stone are copartners trading as Imperial Pearl Syndicate, with their 
office and principal place of business located at 5 North Wabash 
Avenue, Chicago, Il. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the wholesale distribution and sale of im- 
ported merchandise, including necklaces and other jewelry products 
made from cultured pearls, in commerce among and between the 
various States of the United States and in the District of Columbia. 

The respondents cause and have caused their said merchandise, 
when sold, to be shipped from their said place of business located 
in the State of Illinois to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The said respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said merchandise among and 
between the various States of the United States, and in the Dis- 
trict of Columbia. 

Par. 8. In the course and conduct of their said business in con- 
nection with the sale and distribution of cultured pearls imported 
from Japan and other foreign countries, respondents receive said 
cultured pearls loosely strung, at which time they are graded, 
matched, restrung and used in pearl necklaces, earrings, brooches 
and rings, which are thereafter offered for sale and sold as aforesaid. . 
Large quantities of said cultured pearls are imported by said re- 
spondents and are offered for sale and sold to members of the pur- 
chasing and consuming public in the manner aforesaid. 

Par. 4. At the time of the importation into the United States of 
the said cultured pearls and at the time the respondents receive said 
cultured pearls of foreign origin, such products have been and are 
all labeled or marked with the word “Japan” or the words “Made 
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in Japan,” or marked with other word or words indicating the coun- 
try of origin. 

After said products are received in the United States, the respond- 
ents cause the words or marks indicating their foreign origin to be 
removed therefrom and thereafter sell and distribute the said prod- 
ucts in commerce as above set forth without any words or marks 
thereon indicating their foreign origin, and cause the said products 
to be offered for sale and sold to members of the purchasing and 
consuming public in that condition without informing the purchasers 
thereof that the said products are of foreign origin. . 

Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely, and now 
relies, upon such labeling or marking and is influenced thereby to dis- 
tinguish and discriminate between competing products of foreign and 
domestic origin. When products composed in whole or in substantial 
part of imported materials are offered for sale and sold in the chan- 
nels of trade in commerce in the various States of the United States 
and in the District of Columbia, they are purchased and accepted as 
and for and taken to be products wholly of domestic manufacture and 
origin unless the same are labeled, marked or imprinted in a manner 
which informs the purchaser that said products or substantial parts 
thereof are of foreign origin. 

Par. 6. There is now, and for several years last past has been, among 
members of the buying and consuming public, a substantial preference 
for products which are wholly of domestic manufacture or origin, as 
distinguished from products of foreign manufacture or origin or 
from products made in substantial part of materials or parts of for- 
eign origin. During recent years and especially at the present time, 
there is a decided and overwhelming preference among American 
purchasers and consumers for products of American manufacture and 
origin as distinguished from products wholly or partly of Japanese 
manufacture and origin. 

Par. 7. The practice of respondents as aforesaid of offering for 
sale, selling, and distributing their cultured pearls of Japanese or other 
foreign origin, made into pearl necklaces, earrings, brooches, and 
rings, without any labeling or marking to indicate to purchasers the 
Japanese or other foreign origin of such products, has had, and now 
has, the capacity and tendency to, and has and does, mislead and de- 
ceive purchasers and prospective purchasers into the false and erro- 
neous belief that said cultured pearl necklaces, earrings, brooches, and 
rings and all the parts thereof, are wholly of domestic manufacture 
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and origin, and into the purchase thereof in reliance upon such er- 
roneous belief. Furthermore, respondents’ said practice places in 
the hands of uninformed retailers of respondents’ cultured pearl neck- 
laces, earrings, brooches, and rings, a means and instrumentality to 
mislead or deceive members of the buying and consuming public into 
the false and erroneous belief that said products and all the parts! 
thereof are wholly of domestic origin and thus into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Order dismissing amended complaint without prejudice, follows: 

This proceeding regularly came on for final consideration by the 
Commission upon the amended complaint, respondents’ answer 
thereto, testimony and other evidence introduced before a trial exam- 
iner of the Commission theretofore duly designated by it, and recom- 
mended decision of the trial examiner, no briefs having been filed or 
oral argument requested. 

The complaint herein charges respondents with the use of unfair 
and deceptive acts and practices in connection with the offering for 
sale, sale and distribution of cultured pear] necklaces and other arti- 
cles of jewelry containing cultured pearls in commerce without dis- 
closing the foreign origin of the cultured pearls. Upon consideration 
of the entire record herein, the Commission is of the opinion, for the 
reasons set forth in its opinion accompanying the findings as to the 
facts and order to cease and desist in the matter of LZ. Heller & Son, 
Inc., et al.,2 Docket No. 5358, that under the circumstances it should 
not require that necklaces or other articles of jewelry composed of 
imported cultured pearls be labeled or marked so as to disclose the 
foreign origin of the cultured pearls. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered, That the amended complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to institute a new proceeding or to take such further or other action 
at any time in the future with respect to the subject matter of said 
complaint as may be warranted by the then existing circumstances. 

Before Mr. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Mr. Jay A. Gilman, of New York City, for respondents. 


AAT UN DC. 34. 
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Brn Frreptanper TRrapine as ApeLent Hostery Co. anp Louis G. 
Kavuprrer Trapinc 4s Dousre Knrr Hostery Mrs. Complaint, 
August 9, 1946. Order, July 13, 1951. (Docket 5457.) 

Cuarce: Misbranding or mislabeling in violation of the Wool 
Products Labeling Act and the Federal Trade Commission Act; in 
connection with the offer and sale of men’s socks, as set forth in the 
complaint thereof, as follows: 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Ben Friedlander, an indi- 
vidual trading as Adelphi Hosiery Co., and Louis G. Kauderer, an 
individual trading as Double Knit Hosiery Mills, hereinafter referred 
to as respondents, have violated the provisions of said acts and the 
rules and regulations promulgated under the Wool Products Labeling 
Act of 1939, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paragrapy 1. Respondent Ben Friedlander is an individual trading 
and doing business as Adelphi Hosiery Company and has his prin- 
cipal office and place of business at 93 Worth Street, New York 13, 
N.Y. Said respondent is now and for more than 1 year last past has 
been engaged in the sale of hosiery. 

Respondent Louis G. Kauderer is an individual trading and doing 
business as Double Knit Hosiery Mills and has his principal office 
and place of business at Riverside, N. J. Said respondent is now and 
for more than 1 year last past has been engaged in the manufacture 
of men’s socks, some of which are sold and have been sold to the 
aforementioned respondent, Ben Friedlander, trading as Adelphi 
Hosiery Co. 

Par. 2. Respondent Louis G. Kauderer, trading as Double Knit 
Hosiery Mills, is engaged in the manufacture for introduction in 
commerce, and both of the respondents are engaged in the introduc- 
tion into commerce and in the sale, transportation and distribution 
of wool products as such products are defined in the Wool Products 
Labeling Act of 1939, in commerce, as “commerce” is defined in said 
Act and in the Federal Trade Commission Act. Many of respond- 
ents’ said wool products are composed in whole or in part of “wool,” 
“reprocessed wool,” or “reused wool,” as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondent Louis G. Kauderer, 
trading as Double Knit Hosiery Mills, has violated the provisions of 
said act, and said rules and regulations, in the manufacture for intro- 
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duction into commerce, and both of said respondents have violated 
the provisions of said act and said rules and regulations in the intro- 
duction into commerce and in the sale, transportation and distribution 
of said wool products in said commerce, by causing said wool products 
to be misbranded within the intent and meaning of said act and the 
rules and regulations promulgated thereunder. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by Louis G. Kauderer, trading as Double Knit Hosiery 
Mills and introduced into commerce, and sold, transported and dis- 
tributed in said commerce by both the respondents, as aforesaid, 
were men’s socks. Exemplifying respondents’ practice of violating 
said act and the rules and regulations promulgated thereunder is 
their misbranding of the aforesaid wool products in violation of the 
provisions of said act and the said rules and regulations by failing to 
affix to said wool products a stamp, tag, label or other means of 
identification, or a substitute in lieu thereof, as provided by said act, 
showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding 5 percent of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber was 5 percent or more, and (5) the aggregate of all other 
fibers; (b) the maximum percentage of the total weight of the wool 
product of any nonfibrous loading, filling or adulterating matter; 
(c) the percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool; (d) the name of the manufacturer 
of the wool product, or the manufacturer’s registered identification 
number and the name of a seller or reseller of the product as pro- 
vided for in the rules and regulations promulgated under such act, 
or the name of one or more persons subject to section 3 of said act 
with respect to such wool product. 

Par. 4. The aforesaid acts, practices and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products” 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

Orper dismissing complaint without prejudice follows: 

This matter came on to be heard by the Commission upon the com- 
plaint, respondents’ answers thereto, testimony and other evidence, 
ineluding a stipulation between counsel which was read into the 
record, and initial decision of the trial examiner which the Commis- 
sion ordered be considered, and which was considered, a recommended 
decision, to which no exceptions were filed (no briefs having been 
filed, and oral argument not having been requested) . 
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The complaint charges the respondents with violation of the Wool 
Products Labeling Act of 1939 and the rules and regulations promul- 
gated thereunder, and the Federal Trade Commission Act, through 
the misbranding of certain wool products by failing to affix to said 
wool products a stamp, tag, label, or other means of identification 
showing the fiber content thereof and other information required by 
the Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder. 

It appears from the record herein that the respondent L. G. 
Kauderer, an individual trading as Double Knit Hosiery Mills, at the 
instance of respondent Ben Friedlander, an individual ‘trading as 
Adelphi Hosiery Co., shipped approximately 480 dozen pairs of men’s 
socks to Black Manufacturing Co., Seattle, Wash., in July 1945. The 
socks, which were imperfect in construction and manufacture because 
they failed to conform to specifications of the United States Army 
and which were known in the trade as “Army rejects,” were composed 
of 68 percent wool and 87 percent cotton. These socks did not bear a 
stamp, tag, label, or other means of identification showing the name 
or registered identification number of the manufacturer or of a seller, 
and at least 60 dozen pairs of these socks did not have printed thereon 
legible labels or transfers clearly showing the fiber content as required 
by the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder. 

It further appears, however, that the aforesaid misbranding, which 
occurred during the abnormal and unsettled conditions resulting from 
the war, was inadvertent and partly due to carelessness on the part 
of an employee of respondent Kauderer; and that, upon having the 
improper labeling called to their attention, the respondents took 
immediate steps to fully comply with the requirements of the Wool 
Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated thereunder. 

The Commission being of the opinion that under the circumstances 
the public interest does not require further corrective action in this 
matter at this time: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding against the respondents or to take such further 
or other action in the future as may be warranted by the then existing - 
circumstances. 

Before Mr. James A. Purcell, trial examiner. 

Mr. J. W. Brookfield, Ir, and Mr. George M. Martin for the 
Commission. 

Mr. Herbert EF. Kaufman, of New York City, for Ben Friedlander. 

Powell & Parker, of Mount Holly, N. J., for Louis G. Kauderer. 
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Samuet Lipman, Louis B. Lirman, Froyp Lersowrrz anp Lovis 
Wexscurr Dorne Bustnuss as Perire Miss Co. Complaint, June 28, 
1945. Order, July 26, 1951. (Docket 5345.) 

Cuarcr: Misbranding or mislabeling in violation of the Wool 
Products Labeling Act and the Federal Trade Commission Act and 
using misleading product name or title as to composition of product 
in violation of last named act; in connection with the manufacture 
and sale of women’s and children’s coats and suits and other articles. 

Compiainr: Pursuant to the provisions of the Federal Trade 
Commission Act, and the Wool Products Labeling Act of 1939, and 
by virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Samuel Lipman, Louis B. 
Lipman, Floyd Leibowitz and Louis Welscher, individually and as 
copartners, trading and doing business as Petite Miss Co., hereinafter 
referred to as respondents, have violated the provisions of said acts, and 
the rules and regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. The respondents, Samuel Lipman, Louis B. Lipman, 
Floyd Leibowitz and Louis Welscher, are copartners, trading and 
doing business as Petite Miss Co., and have their office and principal 
place of business at 500 Seventh Avenue, New York, N. Y. Respond- 
ents are now and for more than 1 year last past have been engaged 
in manufacturing and selling women’s and children’s coats and suits 
and other articles. 

Respondents cause and for more than 1 year last past have caused 
said products, when sold by them, to be transported from their place 
of business in the State of New York to various purchasers thereof 
at their respective points of location in the various States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the sale of certain of their aforesaid 
products, the respondents have used and are now using the expression 
“Ango-Llama” as a trade name for said products which trade name 
appears on labels attached to the products, and in various other ways. 

Par. 3. Through the use of the aforesaid trade name, in the manner 
aforesaid, the respondents have represented and are now representing 
that the said products are made wholly or in part of the hair or wool 


of the llama. 
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Par. 4. The use by the respondents of the trade name, in the manner 
aforesaid, is false and misleading. In truth and in fact none of the 
hair or wool of the llama is used in the manufacture of said products 
or contained therein. : 

Par. 5. There is a preference on the part of the substantial portion 
of the purchasing public for coats and other articles made of llama 
wool. 

Par. 6. The use by the respondents of the acts and practices herein- 
above described has the capacity and tendency to and does mislead 
and deceive wholesalers and retailers who purchase their said products 
for resale as to the true fiber content of the products. By said acts 
and practices respondents also place in the hands of the aforesaid 
purchasers of their said products for. resale a means and instru- 
mentality whereby they may and do mislead and deceive the pur- 
chasing public as to the true fiber content of the products. As a 
result of this deception, substantial quantities of said products are 
purchased in the belief that they are made wholly or in part of the 
hair or wool of the llama. 

Par. 7. Since July 15, 1941, among the coats, suits, and other articles 
manufactured, offered for sale, sold and distributed in commerce, and 
the coats, suits, and other articles manufactured for introduction into 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, are many which are wool products within the intent and 
meaning of the Wool Products Labeling Act of 1939, in that such 
coats, suits and other articles are composed in whole or in part of 
wool, reprocessed wool or reused wool, as those terms are defined in 
said act and said rules and regulations. 

Among the said wool products offered for sale, sold and distributed 
by respondents in commerce, as aforesaid, and among the coats manu- 
factured for introduction into said commerce, were certain articles 
which bore conflicting labels. Attached to some of said articles, 


particularly coats, were cardboard tags which bore the following 
information : 


Fabric Content 
100% WOOL 
Exclusive of Ornamentation 


PETITE MISS CoO. 


A cloth label sewed to the innerlining near the collar of said 
garments reads as follows: 
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The 
CUDDLE COAT 
ANGO-LLAMA 
MOHAIR AND WOOL 
100% 
Lined with Skinner’s Quality Rayon. 

Par. 8. The use on the same coat of the cardboard label which states 
that said coat is composed of “100% wool” and a cloth label which 
states that said coat is composed of “mohair and wool” is conflicting 
and has the capacity and tendency to confuse and mislead and does 
confuse and mislead the purchasing public as to the fiber content of 
said garments and is a violation of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder. 

Par. 9. In the course and conduct of their business as aforesaid, 
the respondents have used the statement “Mfg. 885” on the aforesaid 
cardboard tags. 

By the use of said statement, in the manner aforesaid, the respond- 
ents represent that there has been assigned to them a manufacturer’s 
number by the agency of the United States Government authorized to 
assign such numbers to manufacturers of woolen products. In truth 
and in fact a manufacturer’s registered number has never been as- 
signed to respondents by an agency of the United States Government 
authorized to assign such numbers to manufacturers of woolen prod- 
ucts, and the respondents are not entitled to use such representation. 

Par. 10. The aforesaid acts, practices, and methods of respondents, 
as alleged in paragraph seven and nine herein, constitute misbranding 
and were and are in violation of the Wool Products Labeling Act of 
1939, and the rules and regulations promulgated thereunder, and all 
the acts, practices and methods of respondents, as alleged therein, are 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, the 
attached initial decision of the trial examiner shall, on July 26, 1951, 
become the decision of the Commission. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial Decision by James A. Purcell, trial examiner: This proceed- 
ing came on to be considered by the above-named trial examiner there- 
tofore duly designated by the Commission, upon the complaint of 
the Commission, the answer of respondents, testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint, no proposed findings and conclusions having been presented 
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by counsel and oral argument not having been requested ; and further 
upon consideration of a motion to dismiss the complaint, without 
prejudice to the right of the Commission to reopen the matter should 
future conditions warrant, on the several grounds therein set forth, 
filed herein by memorandum to the Commission on January 20, 1950, 
by the attorney in support of the complaint, concurred in by the 
attorney representing the respondents. Said motion was, by order 
of the Commission dated November 6, 1950, referred to the trial ex- 
aminer for his consideration. 

The undersigned, being now fully advised in the premises, states 
as follows: 

On June 28, 1945, complaint issued against the four-named re- 
spondents, former officers of Petite Miss, Inc. (such corporation not 
here a respondent), said individuals, as copartners having acquired 
the business and assets of the corporation, Petite Miss, Inc., and con- 
tinuing said business under the firm name and style of Petite Miss Co. 
Respondents were charged with violation of the Federal Trade Com- 
mission Act through the deceptive use of the term “Ango-Llama” 
and also with violation of the Wool Products Labeling Act of 1939 
and of the rules and regulations promulgated under the last-named 
act, the alleged violation consisting of the use of conflicting labels 
and the unauthorized use of a manufacturers’ number in connection 
with the sale of their woolen products. 

As to the use by respondents of the term “Ango-Llama” in connec- 
tion with the sale of their products, a supplemental investigation of 
respondents’ practices in October of 1947, developed that they no 
longer used the term “Ango-Llama,” and in its place and stead had 
substituted a trade name or designation of its products which has 
not been challenged. 

As to the charge of violation of the Wool Products Labeling Act: 
The specific violation charged respondents with the unlawful use of 
a “Manufacturer’s Registered Identification Number,” (885), which 
had been assigned for use on July 2, 1941, to the corporation, Petite 
Miss, Inc. Respondents, as copartners, after acquiring the assets and 
good will of Petite Miss, Inc., continued for a time the use of said 
manufacturer’s number 885 under the misapprehension they were 
legally entitled so to do by reason of their successorship to the busi- 
ness of the corporation. In August of 1945, respondents were noti- 
fied that the designation number theretofore assigned to Petite Miss, 
Inc., would have to be canceled, but due to the pendency of the com- 
plaint against the company such action was not in fact taken until 
April 14, 1948, whereupon respondents, copartners trading as Petite 
Miss Co., applied for assignment of a manufacturer’s registered iden- 
tification number as a result whereof the number 6838 was, on July 9, 
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1948, duly assigned and such designation is now in force and effect. 

An investigation of the methods of respondents in the conduct of 
their business in relation to the charges of the complaint, pursued at 
the instance of this Commission on October 3, 1947, failed to disclose 
that the respondents were, at that time, violating the provisions of 
the Wool Products Labeling Act of 1939. 

By reason of the foregoing it is the opinion of the trial examiner 
that no substantial public interest presently exists in the issues raised 
in the present proceeding, wherefore: 

It is ordered, Vhat the complaint in this proceeding be, and the 
same hereby is, dismissed without prejudice to the right of the Com- 
mission to institute further proceedings should further facts warrant. 

Before Ir. James A. Purcell, trial examiner. 

Mr, Russell T. Porter for the Commission. 

Mr. Louis H. Solomon, of New York City, for respondents. 


Forest Crry Propucts, Inc., anp H. Scuinpier & Co., Inc. Com- 
plaint, August 11, 1945. Order, August 3, 1951. (Docket 5366.) 

Cuarce: Misbranding or mislabeling as to composition of prod- 
uct; in connection with the sale of waxed thread desened for use in 
Pee dine human teeth. 

Comten amen: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Forest 
City Products, Inc., a corporation, and H. Schindler & Co., Inc., a 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapry 1. Respondent Forest City Products, Inc., is a corpora- 
tion organized and existing under the laws of the State of Ohio with 
its office and principal place of business at 205 St. Clair Avenue NW.., 
in the city of Cleveland, Ohio. 

Said respondent is now, and has been for several years last past, 
engaged in the sale and distribution of waxed thread designed for use 
in cleaning human teeth, which said respondent designates and identi- 
fies generally by the trade name or brand “Sentinel,” to dealers, pur- 
chasers, and users thereof located in the various States of the United 
States and in the District of Columbia. 

Said respondent causes and has caused said waxed thread, when 
sold, to be transported from its principal place of business in Cleve- 
Lani, Ohio, to the purchasers thereof located in the various States 
of the United States other than the State of Ohio, and in the District 


1516 FEDERAL TRADE COMMISSION DECISIONS 


of Columbia. Said respondent maintains, and at all times, men- 
tioned herein has maintained, a course of trade and commerce in said 
waxed thread between and among the States of the United States. — 

Par. 2. Respondent H. Schindler & Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Massachusetts, 
with its office and principal place of business in the city of Canton, 
Mass. 

Par. 3. Respondent Forest City Products, Inc., has caused, and now 
causes, the containers and packages containing said waxed thread and 
the cards and other advertising material accompanying same, to be 
inscribed with the words “Dental Floss” and frequently with the 
additional words “Purified Wax Silk.” 

Through the use of the inscription “Dental Floss” and the inscrip- 
tion “Purified Wax Silk,” respondent Forest City Products, Inc., 
represents and implies to purchasers and users of said product that it 
is made from silk fiber, the product of the cocoon of the silkworm. 
In truth and in fact, the waxed thread offered for sale and sold by said 
respondent marked, branded, and represented as aforesaid, was not 
-and is not composed of silk fibers, the product of the cocoon of the 
silkworm, but was and is composed of a thread or fiber known as 
rayon, produced through a synthetic product, which was substituted 
for the silk fiber usually used in the manufacture of such thread. 

Par. 4. For many years waxed thread designed for use in cleaning 
human teeth has been composed of silk fibers, the product of the cocoon 
of the silkworm, and such thread has been designated, described 
and referred to in the trade and by the public as “Dental Floss.” The 
term “Dental Floss” has so long been associated by the public with 
thread for the cleaning of teeth composed of silk fibers, the product 
of the cocoon of the silkworm, that when this term is used to designate, 
describe, or refer to thread used for cleaning teeth, such thread is 
accepted by the public as being composed of silk fibers. 

The use of the term “Dental Floss” to designate, describe, or refer 
to waxed thread designed for use in cleaning human teeth which is 
composed in whole or in part of fibers other than silk, the product of 
the cocoon of the silkworm, without disclosing in immediate connec- 
tion and conjunction therewith, in words of equal conspicuousness, 
the true name of the fibers contained in such thread, is misleading 
and deceptive to members of the public in that such thread is accepted 
as and for thread composed of silk. 

Par. 5. Respondent H. Schindler & Co., Inc., is now and has been 
for several years last past, engaged in the manufacture and packaging 
of waxed thread used for the cleaning of human teeth for the respond- 
ent Forest City Products, Inc., and respondent H. Schindler & Co., 
Ine., has placed, and now places, said waxed thread composed of rayon 
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in said containers or packages bearing the inscription “Dental Floss” 
and, in some instances, said additional inscription “Purified Wax 
Silk” thereby assisting and enabling respondent Forest City Products, 
Inc.; to sell and dispose of said waxed thread composed of rayon as and 
for thread composed of silk, the product of the cocoon of the silkworm. 

Par. 6. The acts and practices of respondents, as herein described, 
have had and have the capacity and tendency to and do mislead and 
deceive purchasers and prospective purchasers of said waxed thread 
by creating the erroneous and mistaken belief that said waxed thread 
is made from silk fiber, the product of the cocoon of the silkworm, 
and to cause a substantial number of such purchasers and the general 
public, acting on such erroneous and mistaken belief, to buy said 
waxed thread composed of rayon from respondent Forest City 
Products, Inc. ! 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Comp.aint Dismissep without prejudice by the following order: 

This matter came on to be heard by the Commission upon the com- 
plaint of the Commission and the respondents’ answers thereto 
admitting all of the material allegations of the complaint and 
further stating additional facts in explanation of their acts and prac- 
tices alleged in the said complaint to be in violation of the Federal 
Trade Commission Act. 

The allegations of the complaint, all of which are admitted by 
respondents, state, among other things: (1) That respondent H. 
Schindler & Co., Inc., manufactured for respondent Forest City 
Products, Inc., waxed thread used for the cleaning of human teeth 
which, upon directions from respondent Forest City Products, Inc., 
it placed in containers which in all cases were labeled “Dental Floss” 
and in certain cases had the additional inscription “Purified Wax 
Silk,” (2) that the wax thread in the containers so marked was com- 
posed of rayon, (3) that through the use of the inscription “Dental 
Floss” and the inscription “Purified Wax Silk” respondents have rep- 
resented that the waxed thread in the containers so marked was 
composed of silk. 

In addition to their admission of these allegations of the complaint, 
respondents state in their answers: (1) That their rayon product was 
packaged in containers inscribed “Purified Wax Silk” for a very 
limited period of time in 1941 while respondent H. Schindler & Co., 
Inc., used up containers so marked which it had on hand to complete 
an order for respondent Forest City Products, Inc., when the Office 
of Production Management unexpectedly froze its stock of raw silk 
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causing it to shift to rayon as the raw material used in completing the 
said order, and (2) that the term “Dental Floss” does not identify a 
product so marked as being made of silk. Also respondents’ answers 
indicate that their acts and practices have greatly changed from their 
earlier practices as described in the complaint herein. For example, 
respondent Forest City Products, Inc., states that nylon has replaced 
rayon in their product and their containers now are labeled to show 
that their product is manufactured from nylon. Respondent Rain- 
Beau Products Co., the successor to H. Schindler & Co., Inc., states 
that it has long discontinued the practice of packaging wax thread for 
cleaning teeth and now supplies such material to others for packaging 
as they desire. 

Therefore, the Commission being of the opinion that the record is 
not sufficient to support the allegations of the complaint relating to 
the unfair and deceptive nature of respondents’ use of the term 
“Dental Floss” in referring to thread made of rayon, and that re- 
spondents’ use of the term “Purified Wax Silk” in connection with 
rayon thread was abandoned many years ago and there is no reason 
to believe that the practice will be resumed; and the Commission 
being further of the opinion that in the circumstances the public 
interest would not be served by further proceedings in this matter 
at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further or other action at any time 
in the future with respect to the subject matter of this complaint as 
may be warranted by the then existing circumstances, 

Mr. John L. Y ork for the Commission. 

Barlow & Barlow, of Providence, R. I., for respondents. 


Epwarp F. Quirrkr AND Sara Quirke, TRapine as E_mira STEEL 
Co. Complaint, October 5, 1945. Order, August 16, 1951. (Docket 
5387.) 

Crarce: Advertising falsely or misleadingly and misrepresenting 
directly or orally by self or representatives as to comparative merits 
of product, guarantee, patented product, tests, indorsements or ap- 
proval and qualities, properties or results of product; claiming in- 
corsements and testimonials falsely or misleadingly as to or from . 
Department of Commerce; and offering unfair, improper, or decep- 
tive inducements to purchase as to guarantee; in connection with the 
manufacture and sale of a powdered solvent preparation designed to 
improve or condition fuel oil and designated as Elmirite. 

CompLarnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Edward 
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F. Quirke and Sara Quirke, individually and trading as Elmira Steel 
Co., hereinafter referred to as respondents, have violated the provi- 
sions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondents Edward F. Quirke and Sara Quirke are 
individuals trading under the name of Elmira Steel Co., with their 
principal place of business at 185 Montague Street, Brooklyn, N. Y. 

Par. 2. Respondents are now, and have been for more than 2 
years last past, engaged in the manufacture and sale of a powdered 
solvent preparation designed to improve or condition fuel oil, and 
designated as Elmirite. Respondents cause and have caused said 
product, when sold by them, to be transported from their place of 
business in the State of New York to purchasers thereof located in 
various States of the United States other than the State of New York. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business, in connection 
with the offering for sale, sale and distribution of their product in said 
commerce, respondents have made numerous false, deceptive, and 
misleading statements and representations to purchasers and pros- 
pective purchasers of their said product by means of circulars, letters, 
and pictures, all of general circulation, and also by means of sales 
manuals and oral representations employed by respondents’ sales 
agents, all descriptive of their said powdered preparation. Among 
and typical of such representations so made, but not all-inclusive, are 
the following: 

(Pictures of boilers, tanks and buildings wrecked by explosions.) 


* * & 


We have refrained from offering a “liquid solvent” for eliminating sludge 
from fuel oil storage tanks, sediment from the lines and carbon from pre-heaters. 
We can do it—but the customer would buy several hazards. * * * They are 


inflammable and explosive. : 
Only a powder such as Elmirite gives a guaranteed prescribed service to 


heating piants. 
Elmirite is — —- — - — patented * * * tested and approved by Department of 


Commerce as per claims stated herein. 
* * * * * 


* * * will eliminate sludge and water from fuel oil tanks. 
* * * * * 


Reduces oil viscosity. 
* * * * * 


Changing to heavier from light oil * * * does not necessitate adjusting burners 


or changing equipment. 
* * * * a 


213840—54—_99 
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Savings up to 6% in oil consumption. 
* * * * * 


Furnaces will come up to heat in shorter time. 
* * * * * 


An absence of smoke. 


Oil will be cleaner and fire hotter. 
* * * * * 


There will be no scale formation on alloy steels and particularly little or no 


scale on straight carbon steels. 
* * * * * 


Elmirite will remove carbon from burners * * * and will prevent carbon from 
forming on burners. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others similar thereto but not herein set out, all of 
which purport to be descriptive of the effectiveness of respondents’ 
powdered preparation in use, respondents represent, directly and by 
implication, that Elmirite is not as hazardous as liquid solvents; that 
only a powdered solvent such as Elmirite is guaranteed to furnish 
prescribed service to heating plants; that Elmirite is patented; that 
Elmirite has been tested and approved by the Department of Com- 
merce of the United States; that its use will eliminate sludge and 
water from fuel oil tanks; that Elmirite reduces oil viscosity; that 
in changing from light to heavier oils, there is no necessity for ad- 
justing burners when Elmirite is used; that savings up to 6 percent 
in oil consumption result from the use of Elmirite; that furnaces 
will come up to a heating temperature in a shorter time when Elmi- 
rite is used; that Elmirite eliminates smoke and causes the fuel 
oil to be cleaner, causes the fire to be hotter, and leaves no scale on 
alloy steel and very little, if any, scale on carbon steel; that Elmirite 
will remove carbon from burners and will prevent carbon formation 
on burners. 

Par. 5. The foregoing statements and representations made by re- 
spondents are false, deceptive, and misleading in the following among 
other particulars: 

In truth and in fact Elmirite is as hazardous as liquid solvents. 
Powdered solvents are not guaranteed to furnish prescribed services 
to heating plants. Elmirite is not a patented product. It has neither 
been tested nor approved by the Department of Commerce of the 
United States. Its use will not eliminate sludge and water from 
fuel oil tanks, nor reduce oil viscosity. Elmirite has no effect upon 
the adjusting of burners in changing from light to heavy oils. No 
saving in oil consumption results from the use of Elmirite in fuel. 
Furnaces will not come to a heating temperature any quicker when 
Elmirite is used. Elmirite does not eliminate smoke, and it does 
not cause fuel oil to be cleaner. Fires are no hotter when Elmirite 
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is added to the fuel oil. Elmirite has no effect on scale. Its use will 
not remove carbon from burners and will not prevent carbon from 
forming on burners. 

Par. 6. The use by respondents of the said false and misleading 
statement and representations in connection with the sale of their 
aforesaid product has a tendency and capacity to, and does, mislead 
and deceive purchasers and prospective purchasers of respondents’ 
said product into the erroneous and mistaken belief that such state- 
ments and representations are true, and because of such erroneous 
and mistaken belief, to purchase substantial quantities of respond- 
ents’ said product. By these means respondents have further placed 
in the hands of their dealers, agents, and distributors an instrument 
by means of which the latter mislead and deceive and have misled 
and deceived members of the consuming public. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the injury and prejudice of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s rules of practice, the 
attached initial decision of the trial examiner shall, on August 16, 
1951, become the decision of the Commission. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial Decision by Joun W. Avpison, Trial Examiner: This pro- 
ceeding came on to be considered by the above-named trial examiner 
theretofore duly designated by the Commission, upon the complaint 
of the Commission, the answer of respondents’ testimony, and other 
evidence introduced in support of and in opposition to the allegations 
of the complaint and motion to dismiss the complaint without prej- 
udice by counsel supporting the complaint as to which opposing 
counsel waived answer and agreed that the case be considered without 
intervening procedure which motion was tentatively denied by order 
of April 25, 1951 (proposed findings not having been presented and 
oral arguments not having been requested). 

The complaint, issued in October 1945, charged a partnership in 
Brooklyn, N. Y., with the use of unfair and deceptive acts and prac- 
tices, in violation of the Federal Trade Commission Act, to promote 
the sale in commerce of a powdered solvent preparation known as 
Elmirite designed to improve or condition fuel oil, by misrepresenting 
its effectiveness in the claims set forth in paragraph 3 of the complaint. 
When the complaint issued Edward F. Quirke, John S. Quirke, Sara 
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B. Quirke, Edith Quirke, and Virginia Quirke were partners trading 
as Elmira Steel Co. John S. and Sara B. died in September 1949 and 
Virginia retired and the partnership was dissolved, whereupon said 
Edward K. Quirke and Edith Quirke, trading as Elmira Steel Co., 
formed a new partnership that succeeded to the business of the dis- 
solved Elmira Steel Co. 

The use of many of the challenged claims had been abandoned before 
the complaint issued and the use of others was later given up. None 
of them has been used by the successor partnership except those shown 
in Commission Exhibit 12, which is not circulated among the general 
public. The only use of it for advertising purposes is in very rare 
instances where a customer or prospective customer asks for a copy. 
It has to do not with a stock product but with a coil-cleaning compound 
made up on order to meet requirements prescribed for troubles de- 
scribed by the customer concerned and is for use by engineers on ships 
and in plants daily consuming 30,000 to 80,000 gallons of Nos. 2-6 oils. 

Respondent Edward F. Quirke says that the new partnership has no 
intention of resuming the use of any of the other advertisements in 
evidence. 

The trial examiner concludes that the public interest does not re- 
quire further corrective action by the Commission and that the motion 
to dismiss without prejudice should be granted. Accordingly, 

It is ordered, That the complaint in this proceeding be, and it is, 
dismissed hereby without prejudice to the right of the Commission to 
institute further proceedings should future facts warrant. 

Before Mr. John W. Addison, trial examiner. 

Mr. Rk. A. McOuat and Mr. Jesse D. Kash for the Commission. 

Perkins, Daniels & Perkins, of New York City, for respondents. 


H. Warsnow & Sons, Inc., JosepH WarsHow, Jack J. FerpMan 
AND Louis J. Layton. Complaint, November 2, 1950. Order, Sep- 
tember 21,1951. (Docket 5824.) 

Cuarcu: Advertising falsely or misleadingly, misbranding or 
mislabeling, misrepresenting directly or orally by self or repre- 
sentatives and using misleading product name or title as to manu- 
facture or preparation, nature, qualities, properties, or results and 
quality of product; in connection with the manufacture and sale of 
elastic fabrics. 

Compraint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that H. War- 
show & Sons, Inc., a corporation and J oseph Warshow, Jack J. Feld- 
man, and Louis J. Layton, as individuals and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the 
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provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, H. Warshow & Sons, Inc., is a corpora- 
tion organized and existing under the laws of the State of New York. 
Respondent Joseph Warshow is president and treasurer, Jack J. Feld- 
man is vice president, and Louis J. Layton is secretary of corporate 
respondent. As such officers these individual respondents formulate, 
direct, and control the acts and practices of said corporation, including 
its advertising representations. The principal place of business of 
said respondents and their post-office address is 15 West Thirty- 
seventh Street, New York 18, N. Y. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the manufacture, sale, and distribution, among other 
things, of elastic fabrics. 

In the course and conduct of their said business, respondents cause 
their said products, when sold, to be transported from their place of 
business in the State of New York to purchasers thereof located in 
various other States of the United States. Respondents maintain, and 
at all times mentioned herein have maintained a course of trade in said 
products, in commerce, among and between the various States of the 
United States. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the sale of their products in commerce, respondents 
have made statements and representations of general circulation 
classifying and describing their said elastic fabrics by means of ad- 
vertisements in newspapers and trade journals, letters, oral state- 
ments, labels and invoices. Among and typical of the statements and 
representations made in the manner aforesaid are the following: 


On printed labels attached to their elastic fabrics: 


H. Warshow & Sons * * * Style 1140, price $8.00, Width 60’’, Color Nude, 
Nylon Power Net; 
POWER NET Woven with Du Pont Nylon; 


In newspapers and trade journals: 


Fabrics by Warshow. For flexible figure control. “npn” NYLON POWER 
NET ; 


In letters to customers: 
We beg to advise you that our Quality 8318 is Nylon Power Net; 
In statements by respondent Warshow to customers: 


I told him it was power net and I approved his use of the power net label ; 
Feature it as Power Net. 
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Par. 4. Through the use of the statements and representations 
above set forth and others similar thereto not specifically set out herein, 
respondents represent and have represented their elastic fabric to be a 
“power net” product, that is, having the quality, characteristics and 
method of construction of the genuine “power net” as that term is un- 
derstood and used in the corset, girdle, foundation, and brassiere trade 
and industry, and as known to the purchasing public. 

Par. 5. In the year 1809 a machine was invented in Nottingham 
County, England, which was designed to make a simple he «agonal 
mesh or net having twisted threads that would not ravel. Twis ma- 
chine was known as the “bobbinet” loom and it is manufactured at 
that one place and nowhere else, namely, Nottingham, England. 
From this machine comes the word “net” as comprised and used in 
the term “power net.” The word “power” in combination with the 
word “net” was first used in the year 1931, in originating the term 
“power net.” The process of the helical winding of two fibers upon 
a rubber thread to give an opposed double stretch was patented and the 
trademark “Lastex” was obtained for this elastic yarn. The idea of 
using this “Lastex” yarn on the “bobbinet” loom was conceived and 
tried out in 1932. The result of this experiment was a product with 
hexagonal mesh, or net design, with opposed diagonal threads which 
produced the “two-way stretch,” a network which had a snap or 
powerful kick-back. It was strong enough to be used in making cor- 
sets, permitting the elimination of the use of whalebone, rattan, horn, 
turkey quill, laces, rustless steel, and celluloid strips in corset con- 
struction. It became a deluxe fabric for making expensive foundation 
garments. Because the fabric was “net” and made on the “bobbinet” 
loom, and because it was strong enough to become the “stretch” ma- 
terial of corsets and foundations, it was named in the industry as 
“power net.” It became very popular and the demand exceeded the 
supply because only a few manufacturers had “bobbinet’’ machines, 
which were scarce hecause of the slow production of them in Notting- 
ham County, England. The term “power net” is and has been ex- 
tensively used not only by corset and girdle manufacturers in adver- 
tisements describing the “two-way stretch” fabric employed by them 
in making fine foundation garments, but it has also been widely pub- 
licized by department stores, and specialty shops selling “power net” 
articles of wear. “Power net” came to be known to the manufacturers, 
department stores, specialty shops and to members of the public as a 
high grade type of fabric made on the “bobbinet” loom with Lastex 
yarn. This meaning continued unchallenged from the year 1933 to 
1948. Many members of the trade and of the purchasing public pre- 
fer corsets, girdles, and foundation garments made of the “power net” 
fabric produced on the bobbinet loom. 
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Par. 6. During the year 1948 respondents began using Lastex yarn 
on knitting machines known as Kayloom, Kidde, Raschel, and Reiner 
to make elastic fabric, and to advertise and represent such elastic 
fabric as “power net” as alleged in paragraph 3 of this complaint. 
The said elastic fabric, advertised and sold by respondents, as afore- 
said, is of entirely different construction from power net, being knitted 
with loops and not woven of intersecting yarns. Respondents’ said 
fabric is an imitation of bobbinet power net. It is not a “net” product, 
and it does not have the hexagonal mesh of the genuine “power net” 
product made on the bobbinet machine. It does not have the “double 
stretch” or “two-way” stretch of power net but stretches more one way 
than another, and does not have the same appearance on both sides as 
is true of the power net product. Respondents’ product is a knitted 
fabric which is merely looped while the bobbinet machine produces a 
product which is genuinely net with an even, powerful two-way 
stretch. 

Par. 7. The representations of respondents as hereinbefore set forth 
in describing, designating and advertising its product as “power net” 
are false and misleading and have the capacity and tendency to deceive 
manufacturers, department stores, specialty shops, and members of the 
public alike into the erroneous and mistaken belief that such represen- 
tations are true, and as a result of such belief, so induced, cause and 
have caused a substantial portion of the purchasing public to pur- 
chase substantial quantities of respondents’ said product. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant.to rule XXII of the Commission’s rules of practice, the 
attached initial decision of the trial examiner shall, on September 
21, 1951, become the decision of the Commission. 


ORDER DISMISSING COMPLAINT 


Initial decision by Clyde M. Hadley, trial examiner: This pro- 
ceeding is before the trial examiner for final consideration upon the 
complaint of the Commission, the answer of respondents, testimony 
and other evidence introduced in support of and in opposition to the 
complaint, proposed findings and conclusions submitted by counsel, 
and oral argument of counsel. 

Respondents H. Warshow & Sons, Inc., a New York corporation, 
and its officers, Joseph Warshow, Jack J. Feldman, and Louis J. Lay- 
ton, all located at 15 West Thirty-seventh Street, New York 18, N. Y., 
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are engaged in the manufacture, sale, and distribution of elastic fab- 
rics, in which they maintain a course of trade in commerce among 
various States of the United States. The complaint herein charges 
respondents with unfair and deceptive acts and practices in commerce 
by falsely and misleadingly representing in their advertising that 
their elastic fabric is a power net product, with the characteristics of 
genuine “power net” as understood in the corset, girdle, foundation, 
and brassiere trade and industry, and known to the purchasing public. 

There is only one issue herein: Whether the term “power net” as 
applied to two-way stretch meshed fabrics has acquired a secondary 
meaning, with the trade and consuming public, that any such fabric 
is made only on a bobbinet machine; or whether such term “power 
net” is and always has been known in the trade and to purchasers 
generally as descriptive of a fabric having certain characteristics, 
rather than as indicative of the type of machine upon which it was 
made. 

As shown by the record, the great majority of fabrics advertised 
today as “power net” are made on machines other than bobbinet, by 
a knitting process, whereas the bobbinet fabric is woven on a loom. 
The characteristics distinguishing “power net,” as generally under- 
stood by the trade and the public, are a hexagonal mesh, and a two- 
way stretch imparted to the fabric by means of a component of elastic 
yarn. 

While some testimony appears in the record that a product made 
on respondents’ knitting machines might ravel or slip, whereas the 
bobbinet weave, due to its knotted construction, would not, this fea- 
ture was not mentioned in advertising, nor stressed by witnesses 
sufficiently to indicate substantial public concern or even knowledge 
thereof, in connection with power net; thus it would not be a deter- 
mining factor in specifying “power net.” 

Since the record shows that all elastic fabrics designated “power 
net” possess, and have possessed, the two essential characteristics— 
hexagonal mesh, with two-way stretch achieved by the constituent of 
elastic yarn—and evidence is lacking that either the trade or the 
public is concerned as to whether such power net be knitted or 
woven, the question resolves itself into whether, in the public interest, 
tee Pedenat Trade Commission should restrict use of the term “power 
net” to woven fabrics made only on bobbinet machines, on the ground 
that said term has acquired a secondary meaning to this effect among 
the trade and the purchasing public. af 

The term “secondary meaning” has been judicially defined as a 
a eben EL “have been used so long and so extensively 
hee aaa tes re ige his article that, in that trade and 
er i ay cayicd a, pure asing public, the word or phrase had 

1e article was his product; in other words, had 
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come to be, to them, his trademark.” In arriving at this definition, 
the courts have considered how the particular term or name may or 
might have become established in the mind of the public, including 
the length of time the term was used, the advertising involved, and 
public acceptance of the meaning of the term. No time-limit has 
been set for the emergence of a secondary meaning; this varies with 
the circumstances of the case. The identity of the manufacturer 
does not appear essential so long as the term connotes to the trade 
and the public only one machine or process as the source of the 
designated article. 

According to the evidence, the fact that when power net was first 
made, the bobbinet machine was the only machine extant capable 
of making net, appears never to have been a factor in determining 
the recognized meaning of “power net.” “Net” is included therein 
in its pristine significance as a generic term denoting a meshed fabric. 
The word “power” as used therein was intended and promoted by 
the United States Rubber Co., the originator in 1935 of Lastex 
“power yarn,” to describe all fabrics “both knitted and woven” con- 
taining that yarn, without giving any fabricator exclusive right to 
such use of the word “power.” In fact, free use of the word “power” 
in connection with any fabric so constructed, as in “power satin,” 
“power leno,” etc., was encouraged and fostered. 

The fortuitous circumstance that for a time “power net” was made 
only on bobbinet machines—because they were then the only ones 
available—was nullified and became of no consequence immediately 
upon the advent of other machines suitable for this purpose. The 
term “power net” has never been applied to a fabric not possessing 
the component of power yarn, nor has it ever been linked in any 
manner with any particular machine. This fact has been tacitly 
recognized by the first manufacturer to produce power net on a 
bobbinet machine, who initially designated its product “Elastonet,” 
later “power net,” and finally adopted therefor, in 1951, the legend 
“Power Nets Made on Bobbinet Machines,” to indicate the mechanical 
source of its particular product. 

Other advertisers used designations such as “Power Net Elastic” 
(1935), “Power Net Lastex” (1939), and “Power Net Fabric... 
Knit or Woven of ‘Lastex’ Yarn” (1939). Eventually one manu- 
facturer, in 1950, adopted the term “power bobbinet net.” In all the 
“power net” advertising contained in the record (covering the span 
from 1935 to date) the word “bobbinet” does not once appear until 
1950. Hence, it becomes apparent that no association of the term 
“power net” with the bobbinet machine ever existed in the mind of 
the purchasing public to develop a secondary meaning. 

In the light of such judicial understanding of “secondary meaning,” 
and as shown by the record herein, the term “power net,” as com- 
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monly used by the trade and the general public, refers, not to a fabric 
made on a certain machine or by a certain manufacturer, but to a 
fabric possessing certain characteristics: specifically, hexagonal mesh 
and two-way stretch imparted thereto by a component of elastic yarn. 
These characteristics are possessed in common by the meshed fabric 
with two-way stretch, known to the trade as “power net,” produced 
on both bobbinet machines and machines other than bobbinet. It fol- 
lows, therefore, that no secondary meaning connoting bobbinet 
fabrication inheres in the term “power net.” 

Inasmuch as the greater weight of reliable, probative, and sub- 
stantial evidence establishes the truth of respondents’ representations, 
it is found that the charge of unfair and deceptive acts and practices 
in commerce is unproven; therefore 

It is ordered, That the complaint be, and it hereby is, dismissed. 

Before Ur. Clyde M. Hadley, trial examiner. 

Mr. R. L. Banks, Mr. Morton Nesmith, and Mr. J. M. Doukas for 
the Commission. 

Mr. Herman Mendes, of New York City, for respondents. 


Gary Junior Co. Inc., Oscar ZINN AnD Irving WILENSEY. 
Complaint, March 26, 1951. Order, October 23, 1951. (Docket 
5863.) 

Cuarce: Misbranding or mislabeling and neglecting, unfairly, or 
deceptively, to make material disclosure as to composition of product, 
in violation of the Wool Products Labeling Act of 1939, and the 
Federal Trade Commission Act; in connection with the introduction 
and manufacture for introduction and sale of wool products which 
include ladies’ dresses and other articles of ladies’ apparel which 
were made by respondents from a fabric designated as “Parker- 
Wilder Range 1121.” 

CompLainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Gary Junior Co., Inc., a 
corporation, Oscar Zinn and Irving Wilensky, individually, and as 
officers of said corporation have violated the provisions of said acts 
and the Rules and Regulations promulgated under the Wool Prod- 
ucts Labeling Act of 1939, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrari 1. Gary Junior Co., Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 


State of New York with its principal place of business located at 237 
West Thirty-fifth Street, New York, N. Y. 
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Respondents Oscar Zinn and Irving Wilensky are president and 
secretary-treasurer, respectively, of corporate respondent, and in 
such capacity they formulate and execute its policies and practices. 
Their business address is the same as that of corporate respondent. 

Par. 2. Subsequent to January 1, 1950, respondents have intro- 
duced into commerce, manufactured for introduction into commerce, 
and offered for sale, sold, and distributed in commerce, as “commerce” 
is defined in the Wool Products Labeling Act of 1939, wool products, 
as “wool products” are defined therein. The said wool products in- 
clude ladies’ dresses and other articles of ladies’ apparel which were 
made by respondents from a fabric designated as “Parker-Wilder 
Range 1121,” purchased from Strand Woolen Co., Inc. 

Par. 3. Upon the labels affixed by respondents to the said articles 
appeared the following: 

55% wool 
45% rayon 

Par. 4. The said products were misbranded within the intent and 
meaning of the said act and the rules and regulations promulgated 
thereunder, in that they were falsely and deceptively labeled with re- 
spect to the character and the amount of their constituent fibers. In 
truth and in fact, the said products were not 55 percent wool, as “wool” 
is defined in the said act; the aggregate of the woolen fibers therein 
constituted less than 55 percent of the said products and they con- 
tained more than 45 percent of rayon. The said articles were further 
misbranded in that the labels affixed thereto did not show the aggre- 
gate of all other fibers, each of which constituted less than 5 per centum 
of the total fiber weight. 

Par. 5. The person by whom the piece goods, from which said 
products were made by respondents, were manufactured for introduc- 
tion into commerce affixed thereto labels and tags as required by said 
act containing information with respect to its fiber content as follows: 
20% wool 
80% reprocessed wool 
50% rayon 

Respondents have further violated the provisions of the Wool Prod- 
ucts Labeling Act of 1939 by substituting for said tags and affixing 
to the said products tags and labels containing information set forth 
in paragraph three herein with respect to the content thereof which 
was not identical with the information with respect to such content © 
upon the tags and labels as affixed to the wool product from which 
said products were made by the person by whom it was manufactured 
for introduction into commerce. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and consti- 


- 
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tuted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner shall, on October 23, 
1951, become the decision of the Commission. 


ORDER DISMISSING COMPLAINT 


Initial Decision by Frank Hier, trial examiner. 

Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission — 
on March 26, 1951, issued and subsequently served its complaint in 
this proceeding upon the respondents Gary Junior Co., Inc., a cor- 
poration, and Oscar Zinn and Irving Wilensky, individually, and as 
officers of said corporation, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of those acts. After the issuance and service of said complaint 
and the filing of respondents’ joint answer thereto, hearings were 
held at which testimony and other evidence in support of and in 
opposition to the allegations of said complaint were introduced before 
the above-named trial examiner theretofore duly designated by the 
Commission, and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. The taking of testi- 
mony was closed after all counsel rested, and thereafter counsel on 
both sides submitted proposed findings and conclusion for the con- 
sideration of the trial examiner. Thereafter counsel in support of 
the allegations of the complaint moved to set aside the closing order 
and to reopen the proceeding in order to offer additional evidence, 
which motion was denied by the trial examiner. Thereafter the pro- 
ceeding regularly came on for final consideration’ by said trial ex- 
aminer on the complaint, the answer thereto, testimony, and other 
evidence, proposed findings as to the facts and conclusions presented 
by counsel, and said trial examiner, having duly considered the rec- 
ord herein, finds that this proceeding was brought in the interest 
of the public, and that there is insufficient reliable, definite, and sub- 
stantial evidence to sustain the allegations and charges of the com- 
plaint. 

The complaint charges misbranding as to the fiber content of re- 
spondents’ dresses. The correct fiber content of a fabric known as 
Parker-Wilder Range 1121 Gordon Mills was proved as 20 percent 
wool, 80 percent reprocessed wool and 50 percent rayon, and it was 
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further established that respondents purchased some 8,700 yards 
thereof correctly labeled as to content, from which they manufac- 
tured some 4,000 dresses, all of which were sold, a substantial por- 
tion at least being sold in interstate commerce. A dress manufac- 
tured by respondents, and purportedly sold by them to Jay’s of Wash- 
ington, D. C., was introduced in evidence. There was no definite 
evidence, however, that this dress was made from the fabric in ques- 
tion. The Federal Trade Commission investigator testified it looked 
like one (Tr. 56, 58), the respondents were uncertain at first but later 
identified it from the style number as being made from another fabric 
containing 55 percent wool, 45 percent rayon (Tr. 85). Since the tag, 
which was purportedly on the dress at the time of purchase, although 
never proved to be affixed thereto, bore this content as a legend, the 
connection between tag and dress became immaterial. The dress was 
never exhibited to the fabric seller for identification and connection 
with the fabric sold. 

There was also testimony by an investigator that he had found 300 
dresses hanging on racks in respondents’ warehouse, of the same style, 
of which 150 were tagged as containing 20 percent wool, 30 percent 
reprocessed wool and 50 percent rayon, the remaining 150 being 
tagged as containing 55 percent wool, 45 percent rayon. Since he 
believed all the dresses to be made from the same fabric, Parker- 
Wilder Range 1121, he called respondents’ attention to this and they, 
accepting without further examination his statement, changed the 
tags on the last batch to read 20 percent wool, 30 percent reprocessed 
wool and 50 percent rayon. None of these dresses had been sold at 
the time. 

This proof, resting only, as it does, on the investigator’s belief based 
on his prior examination of the fabric (Tr. 57-59), that these 150 
dresses were made from Parker-Wilder Range 1121, the fiber con- 
tent of which was known, coupled with respondent Wilensky’s state- 
ment in one place in the transcript that he did not know he had Range 
1121 (Tr. 33), and in another that the 150 dresses could have been 
made from that fabric but he did not know, and the further fact that 
all of respondent Wilensky’s knowledge came from the investigator, 
which he accepted without inquiry or examination (Tr. 7, 26, 27, 32; 
Cx. 3, 48, 54, 55, 61), is too unsubstantial and indefinite on which to 
make a positive finding. The trial examiner is of the opinion, on 
the whole record, that the evidence of misbranding fails on vital 
points from haziness, uncertainty and contradiction. 

It is accordingly ordered that the complaint herein be, and the same 
hereby is, dismissed as to all respondents. 

Before Mr. Frank Hier, trial examiner. 

Mr. Jesse D. Kash and Mr. C.J. Aimone for the Commission. 

Curran & Stim, of New York City, for respondents. 
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Awerican Puarmaceuticat Co. Complaint, April 18, 1950. Order, 
October 30,1951. (Docket 5765.) 

Cuarce: Advertising falsely or misleadingly as to history, qualities, 
properties or results and safety of product and furnishing means and 
instrumentalities of misrepresentation and deception through supply- 
ing false and misleading advertising mats and display cards; in con- 
nection with the manufacture and sale of a preparation containing 
drugs and designated “C. S. A. Tablets.” 

Compan’: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that American 
Pharmaceutical Co., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of the said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondent, American Pharmaceutical Co., is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of New Jersey with its principal office and place of business at 
525 West Forty-third Street, New York, N. Y. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the business of manufacturing, offering for sale, sell- 
ing and distributing a preparation containing drugs as “drug” is de- 
fined in the Federal Trade Commission Act. 

The designation used by respondent for its said preparation and 
the formula and directions for use are as follows: 


Designation: C.S. A. Tablets 
Formula: Each tablet contains: 
Calcium Succinate 2.8 grs. 
Aspirin 3.7 grs. plus excipients 
Directions for use: 
The directions for use appearing on the label are as follows: 
When indicated, start treatment with a dose of 3 tablets 4 times daily taken 
preferably at meal times and before retiring. After relief from acute pain has 


been achieved, reduce dose to 2 tablets 4 times daily and continue for 4 to 6 


weeks. Then 1 tablet 4 times daily should be taken for a period of several months 
to prevent recurrence of pain. 


If fever or other untoward symptoms occur, the physician should be consulted. 


Children under 14 years of age should receive treatment only upon medical 
advice. 


Tablets should be swallowed whole with a generous amount of water. 


Par. 3. Respondent causes said preparation, when sold, to be trans- 
ported from its aforesaid place of business in the State of New York 
to purchasers thereof located in various States of the United States, 
other than the State of New York, and in the District of Columbia. 


DISMISSALS—-AMERICAN PHARMACEUTICAL CO.—COMPLAINT 1533 


Respondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said preparation in commerce among and 
between the various States of the United States. 

Par. 4. In the course and conduct of its said business respondent, 
subsequent to March 21, 1938, has disseminated and caused the dis- 
semination of certain advertisements concerning said preparation by 
means of the United States mails and by various other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, including but not limited to booklets entitled “C. S. A. Therapy,” 
“A. P. C. Products Catalog,” and advertising mats and display cards 
furnished to dealers; and respondent has disseminated and has caused 
the dissemination of advertisements concerning said preparation, in- 
cluding but not limited to the advertisements referred to above, for 
the purpose of inducing and which were likely to induce, directly or 
indirectly, the purchase of said preparation in commerce, as ‘“com- 
merce” is defined in the Federal Trade Commission Act. ; 

Par. 5. Through the use of the said advertisements respondent has 
made, directly and by implication, the representations shown in the 
following subparagraphs, identified as (a) to (f) inclusive. The 
said advertisements, by reason of the said representations are mis- 
leading in material respects and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act by reason 
of the true facts which are set forth in subparagraphs (1) to (7) 
inclusive. 

(a) That C.S. A. Tablets, taken as directed, are adequate, effective 
and reliable treatment for all kinds of arthritis and rheumatism. 

(1) C.S. A. Tablets, however taken, are not an adequate, effective 
and reliable treatment for any kind of arthritis or rheumatism. 

(6) That C. S. A. Tablets, taken as directed, will arrest the 
progress of, will correct the underlying causes of, and will cure 
arthritis and rheumatism and prevent their recurrence. 

(2) C.S. A. Tablets, however taken, will not arrest the progress 
of, will not correct the underlying causes of and will not cure arthritis 
or rheumatism, nor prevent their recurrence. 

(c) That C. S. A. Tablets, taken as directed, are an adequate, ef- 
fective and reliable treatment for the symptoms of arthritis and 
rheumatism and will afford complete and immediate relief from the 
aches, pains and discomforts thereof. 

(3) C.S. A. Tablets are not an adequate, effective or reliable treat- 
ment for the symptoms of arthritis or rheumatism; the aches, pains 
and discomforts incident to those ailments may be of such nature that 
they will be in no way alleviated by the use of C. 5. A. Tablets, how- 
ever taken, and in other cases the relief afforded will be limited to 
such degree of temporary and partial analgesic and antipyretic effects 
as their aspirin content may afford in the individual case. 
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(4) The effect of C. S. A. Tablets when used in arthritis and rheu- 
matism is limited to temporary and partial relief of minor aches and 
pains and fever. 

(d) That C. S. A. Tablets can be used over a prolonged period of 
time without harmful effects on the body. 

(5) The prolonged administration of C. S. A. Tablets may produce 
harmful effects on the body. 

(ce) That C. S. A. Tablets will not cause gastric distress. 

(6) C.S. A. Tablets may cause gastric distress. 

(f) That C. S. A. Tablets are a new discovery of medical science for 
relief of arthritis and rheumatism. 

(7) C.S. A. Tablets are not a new discovery of medical science for 
relief of arthritis and rheumatism. 

Par. 6. Respondent’s practice of placing, in the hands of its dealers, 
advertising mats and display cards containing some or all of the rep- 
resentations charged herein as being false and misleading, furnishes 
such dealers a means and instrumentality designed to enable and 
capable of enabling said dealers to mislead and deceive the purchasing 
public as to the therapeutic value of respondent’s product. 

Par. 7. The aforesaid acts and practices of respondent have had 
the capacity and tendency to mislead and deceive, and have misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the representations and statements 
contained therein were true and into the purchase of substantial quan- 
tities of C. S. A. Tablets by reason of said erroneous and mistaken 
belief. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Service of the initial decision of the trial examiner in this proceed- 
ing having been completed on the 30th day of January 1951, and no 
notice of intention to appeal having been filed; and 

The Commission having, on the 28th day of February 1951, extended 
until further order of the Commission the date on which said initial 
decision of the trial examiner would otherwise become the decision of 
the Commission; and 

The Commission having duly considered said initial decision of 
the trial examiner and the record herein, and it appearing that the 
respondent tendered a stipulation and agreement which the trial 
examiner accepted, subject, however, to the Commission’s approval 
and acceptance thereof, and that the trial examiner, in accordance 
with the provisions of said stipulation and agreement, ordered that 
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this proceeding be closed without prejudice to the right of the Com- 
mission to reopen the same and resume trial thereof in accordance 
with its regular procedure should the facts warrant such action; and 

The Commission being of the opinion that said stipulation and 
agreement constitutes an adequate disposition of this proceeding and 
that the public interest does not require further corrective action at 
this time: 

It 7s ordered, That said stipulation and agreement be, and the 
same hereby is, approved and accepted. 

It is further ordered, That the attached initial decision of the trial 
examiner shall, on the 30th day of October 1951, become the decision 
of the Commission. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the aforesaid stipulation and agreement. 

Commissioner Ayres dissenting. 


ORDER CLOSING CASE WITHOUT PREJUDICE 


Initial Decision by Frank Hier, trial examiner. 

Counsel supporting the allegations of the complaint, joined by coun- 
sel for respondent, moves to close this proceeding without prejudice 
to reopening the same, should the facts warrant. This motion is 
based on an affidavit of respondent’s president stating that upon is- 
suance of the complaint, respondent immediately stopped the ad- 
vertising and representations complained of, and upon an agreement 
executed by the president of respondent, but as yet unaccepted and 
unexecuted by the Commission, that respondent will not in the future 
resume the representations attacked in the complaint. Counsel in sup- 
port of the complaint accepts the facts in the affidavit as true and the 
agreement not to resume as made in good faith, and urges that the 
public interest will be best served by granting the motion. Nothing 
to the contrary appearing, the trial examiner accepts the stipulation 
for and on behalf of the Commission, subject however to the Com- 
mission’s subsequent approval and acceptance thereof in the public 
interest, and therefore grants the motion. Accordingly, 

It is ordered, That this proceeding be, and the same hereby is, 
closed without prejudice to the right of the Commission to reopen the 
same and resume trial thereof in accordance with its regular procedure 
should the facts in its judgment warrant such action. 

Before Mr. Abner LE. Lipscomb, trial examiner. 

Mr. Edward F. Downs for the Commission. 

Mr. Albert T. Scharps, of New York City, for respondent. 
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J. Kay Davison, Jr., Norton A. Davinson, ETC., TRADING AS STonsB 
Mounrarn Grit Co. Complaint, March 1, 1949. Order, November 
26,1951. (Docket 5642.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results of product; in connection with the sale of a poultry 
grit designated Stonemo Granite Grit. 

Compiatnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that J. Kay 
Davidson, Jr., Norton A. Davidson, Charles L. Davidson, Elizabeth 
L. Davidson, Florre Jo E. Davidson, and Mamie St. J. Davidson, in- 
dividually and as copartners, trading and doing business as Stone 
Mountain Grit Company, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondents J. Kay Davidson, Jr., Norton A. David- 
son, Charles L. Davidson, Elizabeth L. Davidson, Florre Jo E. David- 
son, and Mamie St. J. Davidson are individuals and copartners trad- 
ing under the name Stone Mountain Grit Company with their prin- 
cipal office and place of business located in Lithonia, Georgia. 

Par. 2. These respondents are now and have been for more than one 
year last past engaged in offering for sale, selling and distributing a 
poultry grit designated Stonemo Granite Grit. 

In the course and conduct of their said business, the respondents 
cause and have caused said poultry grit, when sold, to be transported 
from their aforesaid place of business in the State of Georgia to the 
purchasers thereof located in the various States of the United States 
other than the State of Georgia and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said poultry grit in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said poultry grit 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, respondents have made certain statements and representa- 
tions concerning their said poultry grit, said statements and repre- 
Sentations appearing in newspapers, trade journals, folders, circular 
letters and other advertising media. Among and typical of such 
statements and representations, but not all inclusive, are the following: 


* * * it keeps * * * birds in better health, free from crop bound and 


digestive troubles and effects a definite Saving in feed consumed—up to 20%. 
* * STONEMO * * * keeps digestive systems healthy ! 
It assures better use of available feed and improved flock health. 
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* * * for each 1¢ spent for STONEMO a saving of 5¢ in feed costs is 
very certain to occur. More important than the saying in feed costs is the 
benefits your birds secure through the improved digestion. They grow and thrive 
better—are naturally healthier—produce better and live longer. We know that 
the foregoing is absolutely true * * * 

A hen will eat only 3 to 5¢ worth of STONEMO Granite Grit in one year but— 
Ch, Brother! What that low cost means to the poultryman in better health 
for his hens, lower mortality, better use of feed and a definite feed saving! 

* * * —helps to build big lusty pullets that are disease resistant * * * 

* * * STONEMO * * * It makes feed go 20% further. 

* * * “You can feed the fifth hen free. 

20% better digestibility means 20% saving in feed costs. 

STONEMO saves up to 20% on feed. 

There is a definite saving in feed costs when you feed STONEMO Granite Grit. 

Par. 4. By and through the use of the statements and representa- 
tions set out in Paragraph Three above, and others of similar import, 
but not specifically set out herein, the respondents represent and have 
represented directly and by implication that their poultry grit, Stone- 
mo Granite Grit, when used with poultry ration will keep poultry free 
of digestive or crop-bound troubles; will keep digestive systems 
healthy ; will improve flock health; will increase egg production; will 
reduce mortality; will assure disease-resistant and long-lived birds; 
will make feed go substantially further thereby effecting a substantial 
saving in feed consumed. 

Par. 5. The foregoing statements and representations are false, de- 
ceptive and misleading. In truth and in fact, respondents’ said poul- 
try grit will not, when used with poultry ration, keep poultry free 
of digestive or crop-bound troubles; nor will it keep digestive sys- 
tems healthy. It will not under all conditions improve flock-health 
or increase egg production. It will not generally reduce mortality, 
nor will it assure disease-resistant or long-lived birds. It will not 
effect any substantial saving in feed consumed. 

Par. 6. The use of respondents of the false, deceptive and mis- 
leading statements and representations set forth herein has had, and 
now has, the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said representations are true, and into the purchase 
of respondents’ said product as a result of said erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
‘the intent and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Commission upon the com- 
plaint of the Commission, the respondents’ answer thereto, testimony 
and other evidence taken before a trial examiner of the Commission 
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theretofore duly designated by it, the trial examiner’s recommended 
decision and exceptions thereto by counsel for respondents, and briefs 
and oral argument of counsel. i 

The complaint alleges that the respondents, copartners trading as 
the Stone Mountain Grit Company, falsely represented that their 
poultry grit when used with poultry ration: 

1. Will effect a substantial saving in feed consumed, and will in- 
crease egg production; and 

2. Will keep poultry free from digestive or crop-bound troubles, 
keep digestive systems healthy, improve flock health, reduce mortality 
and assure disease-resistant and long-lived birds. 

The record shows that respondents discontinued the complained of 
representations approximately one year prior to the issuance of the 
complaint herein. 

Respondents’ grit consists of small, uniformly graded pieces of 
crushed granite rock. This grit when consumed by poultry lodges in 
the gizzard. The gizzard is a muscular organ which uses such grit 
to crush and grind food eaten by the poultry and thus performs an 
important function in aid of the digestive process. Without any hard 
objects in the gizzard, poultry are unable to adequately digest a diet 
consisting of anything of a fibrous nature or anything coarser than 
finely ground grain mash. ; 

Some raisers confine their poultry to restricted areas and feed them 
finely ground grain mashes only. Others confine their poultry but 
feed them a diet of mashes and whole or coarsely ground grain. Still 
others do not confine their flocks, which, therefore, in addition to being 
supplied with a diet consisting of mashes and whole or coarsely ground 
grain in varying degrees, are free to pick up grass, seeds and various 
other coarse and fibrous foods. The record shows that if grit is fur- 
nished to confined poultry fed a diet containing no coarse or fibrous 
material requiring grinding, no appreciable saving in feed results. 
However, furnishing a grit to confined poultry fed a coarser diet. re- 
sults in a better utilization of such diet and therefore a substantial 
saving in feed. Where poultry are not confined but are permitted to 
range, they require some kind of grit to properly utilize the coarse 
and fibrous food thus made available to them. The amount of savings. 
in feed which results from supplying such flocks with commercial grit 
depends upon the amount of suitable sized gravel present in the area 
to which the poultry have access. There are certain large areas of 
the country in which there is not a sufficient amount of gravel naturally 
available in the pastures to supply the needs of poultry. In such areas’ 
the supplying of grit results in great savings in feed. The greater 
weight of the evidence shows that even in those areas where there is. 
available an ample supply of suitable gravel, furnishing a commercial 
grit may result in a substantial saving in feed costs. 
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Where poultry are restricted to a diet not requiring any grinding in 
the digestive process, no saving in feed will result from supplying 
them with a grit. But the Commission is of the opinion the knowl- 
edge that the principal purpose of grit in a poultry diet is as a grind- 
ing agent is so common to poultry raisers that respondents’ repre- 
sentations do not have the tendency or capacity to mislead poultry 
raisers into believing that they would effect a substantial saving in 
feed by adding respondents’ grit to a poultry diet which contains 
nothing requiring grinding. The Commission is therefore of the fur- 
ther opinion that the greater weight of the evidence of record does 
not support the allegations of the complaint relating to respondents’ 
representations that the use of their product will effect a substantial 
saving in feed consumed. 

The Commission has not considered herein the question of whether 
or not respondents’ representations that the use of their grit will re- 
sult in a 20 percent saving in feed are unfair and deceptive in that 20 
percent is greater than the actual saving. The complaint does not 
raise this question, being limited on this point to the allegation that 
respondents falsely represented that the use of their grit will effect a 
substantial saving in feed consumed. 

The record further shows that better utilization by poultry of their 
feed results in better egg production. Therefore, for the same reasons 
as stated above in connection with respondents’ representations relat- 
ing to savings in feed consumed, the Commission is of the opinion that 
the greater weight of the evidence of record does not support the 
allegations of the complaint relating to respondents’ representations 
that the use of their grit will increase egg production. 

The record also shows that the presence of grit in their diet is a 
factor tending to improve the health of poultry. Its grinding action 
tends to assure proper utilization of their feed, thus adding to their 
general health. Its grinding action also prevents impaction in the 
digestive tract of grass and other feeds containing a large amount of 
fiber. Also, the presence of grit toughens the lining of the gizzard, 
preventing erosion which frequently occurs in poultry having no grit 
or gravel available. However, the use of respondents’ grit does not 
cause poultry to be immune to disease or to all digestive trouble and 
will not always improve flock health, reduce mortality or assure 
disease-resistant and long-lived birds. However, as above set out, the 
use of their grit will in many cases and to some extent accomplish the 
results which respondents’ complained of representations claimed 
would be accomplished in all cases and to an absolute extent. Also, the 
record shows that respondents discontinued all of these unfair and 
deceptive representations approximately one year before the issuance 
of the complaint herein. They have employed a new agency to handle 
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their future advertising, and they assure the Commission that. these 
representations will not be repeated. 

The Commission having no reason to believe that respondents will 
resume these discontinued representations, and upon all of the above 
circumstances being of the opinion that the public interest does not 
require further corrective action in this proceeding at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further or other action at any time 
in the future with respect to the subject matter of this complaint as 
may be warranted by the then existing circumstances. 

Before Mr. Henry P. Alden, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. Robert P. McLarty, of Atlanta, Ga., for respondents. 


NatronaL Rerat, Furnrrurp ASssocraTion, ET. AL. Complaint, 
September 11, 19462 Order, December 7, 1951. (Docket 5324.) 

Cuarce: Combining or conspiring to restrain and monopolize trade 
through so-called “uniform standards of fair commercial practices”, 
involving the controlling of distributive channels through boycotts, 
blacklists, and the cutting off of supplies of others; and the putting 
into effect of a “Trade Relations Movement”, concerned with prohibit- 
ing direct employer-employee selling in large organizations; in con- 
nection with the offer and sale of furniture and associated products or 
articles. 

AMENDED CompLainT: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason to believe that 
the respondents named specifically and by reference in the caption 
hereof have violated the provisions of section 5 of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its amended complaint, 
stating its charges in that respect as follows: 

Paracrarn 1, Respondent National Retail Furniture Association, 
sometimes hereinafter referred to as respondent National Association, 
1S a nonprofit membership corporation organized and existing under 
the laws of the State of Illinois, with its principal office at 666 Lake 
Shore Drive, Chicago, I1., composed of various trade associations, such 
as are referred to in the above caption, whose members are, in part 
eee aes of, or dealing Ly furniture and 
BEBO cles, and of corporations, partnerships and 
individuals so engaged. 


The following named individuals are or have been during the time 


1 Amended. 
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hereinafter mentioned officers of said respondent National Associa- 
tion, and as such, and individually, are designated as respondents 
herein: 

Lorenzo Richards, President. 

Jurgen Petersen, Treasurer. 

W. J. Cheyney, Vice president. 

Roscoe R. Rau, Executive vice president and secretary. 

The following named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of re- 
spondent National Association, and as such, and individually, are 
_ named as respondents herein: 


J. H. Huffard W. W. Morrison 
Edward Adaskin Neil Petree 

C. Ludwig Baumann Maxwell S. Porter - 
Louis Cohen, Harold M. Ruben 
Julius Goodman Frank L. Sedgwick 
Clarence Haverty R. F. Shawan 
Howard B. Josselyn William L. Shearer, III 
Kalter Kleeman E. N. Short 

Homer Ladd E. B. Spangenthal 
Leo Lehman Harry Stern 

R. H. Levenson Loren Troost 
Richard Link John Van Den Berg. 
H. A. Moran 


and the above-named officers. 

The membership of respondent National Association changes from 
time to time by the addition and withdrawal_of members, so that 
all of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein; therefore, the officers and directors hereinabove named as re- 
spondents, as such officers and board members, are also made respond- 
ents as representatives of all the members of said association, including 
those members not herein specifically named. 

Par. 2. Respondents American Retail Federation, sometimes here- 
inafter referred to as respondent American Federation, is a corpora- 
tion organized and existing under the laws of the State of Delaware, 
with its principal office at 1627 K Street NW., Washington, D. C., 
composed of trade associations, corporations, partnerships, and 
individuals. 

The following named individuals are or have been during the time 
hereinafter mentioned officers of said American Federation, and as 
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such, and individually, are named as respondents herein: 
Delos Walker, Chairman of the board. 


Bruce MacLeish 

B. Ear] Puckett Vice Chairmen 

Clarence Haverty 

Walter Morrow, President. 

William Schear, Treasurer. 

W. F. Wade, Jr., Secretary. 

The following named individuals are or have been during the time 

hereinafter mentioned members of the executive committee and 
trustees of said American Federation, and as such, and individually, 
are named as respondents herein: 


Edward N. Allen Clarence Haverty 
Ralph F. Burkard A. W. Hughes 

T. V. Houser Harold M. Lane 
Nathan S. Sachs Bruce MacLeisch 
Thomas S. Smith E. C. Mauchly 

R. Don Herod Morton J. May 

Fred Lazarus B. Earl Puckett, and 
Malcolm McNaughten Delos Walker 


Barent S. Vrooman 


The membership of respondent American Federation changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically named 
as respondents herein without inconvenience and delay, and also said 
respondent members constitute a class so numerous as to make it im- 
practicable to name them all individually as respondents herein; 
therefore, the officers, members of the executive committee, and trustees 
hereinabove named as respondents, as such officers, members of the 
executive committee, and trustees, are also made respondents as being 
representatives of all the members of said respondent American Fed- 
eration, including those members not herein specifically named. 

Par. 3. Respondent Illinois Federation of Retail Associations, some- 
times hereinafter referred to as respondent Illinois Federation, is a 
nonprofit corporation organized and existing under the laws of the 
State of Hlinois, with its principal office at 140 South Dearborn 
Street (suite 737), city of Chicago, State of Ilinois. ; 

The following named individuals are or have been during the time 
hereinafter mentioned oflicers of said Illinois Federation, and as such, 
and individually, are named as respondents herein : 


Joseph C. Spiess, President. 
M. C. Penticofi, Vice president. 
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Earl Kribben, Treasurer. 
Joseph T. Meek, Executive secretary. 


The following named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of said re- 
spondent Illinois Federation, and as such, and individually, are named 
as respondents herein: 


Al Baskin Elmer F. Wieboldt 
R. M. Black George Madigan 
C. M. Broughton Leon Mandell 

Guy Deetz J.C. Amis 
Herbert Giessing C. G. Gilbert 
Robert Halbach D. F. Kiesau 
Harold Lund J.D. oe 
Charles Osheroff A.S. Bauer 
OOLPatr J. C. Brennan 

J. A. Long D. D. Richards, and 
Earl Swingle A. L. Starshak 

S. P. Carson 


and the above-named officers. 

The membership of respondent Illinois Federation changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically named 
as respondents herein without inconvenience and delay, and also said 
respondent members constitute a class so numerous as to make it im- 
practicable to name them all individually as respondents herein; 
therefore, the officers and directors hereinabove named as respondents, 
as such officers and board members, are also made respondents as 
being representatives of all the members of respondent Illinois Fed- 
eration, including those members not herein specifically named. 

Par. 4. Respondent Cleveland Retail Furniture Association some- 
times hereinafter referred to as respondent Cleveland Association is 
a voluntary nonprofit association, with its principal office at 5432 
Broadway, Cleveland, Ohio. 

The following named individuals are or have been during the time 
hereinafter mentioned officers of said Cleveland Association, and as 
such, and individually, are named as respondents herein: 


R. W. Young, President. 
B. W. Amster, Vice president. 
A. L. Federman, Treasurer. 
The following named individuals are or have been during the time 
hereinafter mentioned members of the executive committee of re- 


1544 FEDERAL TRADE COMMISSION DECISIONS 


spondent Cleveland Association, and as such, and individually, are 
named as respondents herein: 


B. W. Amster H. E. Marder 
E. W. Brown, Jr. B. W. Marks 

F. L. Grdina L. C. Reidy, and 
A. L. Kaufmann R. W. Young 
W. H. Leopold 


and the above-named officers of respondent Association. 

The following are members of the respondent Association : 

(1) Respondent Fish Furniture Shop, Inc., a corporation, organ- 
ized, existing and doing business under the laws of the State of Ohio, 
with its principal office and place of business at 1829-31 Euclid Avenue, 
Cleveland, Ohio. 

(2) Respondent A. Grdina and Sons, a corporation, organized, 
existing and doing business under the laws of the State of Ohio, with 
its principal office and place of business at 6019 St. Clair Street, Cleve- 
land, Ohio. 

(8) Respondent Altman Furniture Co., a corporation, organized, 
existing and doing business under the laws of the State of Ohio, with 
its principal place of business at 15012 St. Clair Street, Cleveland, 
Ohio. . 

(4) Respondent Colonial Furniture Co., a corporation, organized, 
existing and doing business under the laws of the State of Ohio, with 
its principal office and place of business at 739 Prospect Avenue, Cleve- 
land, Ohio. 

(5) Respondent Mayer-Marks Co., a corporation, organized, exist- 
ing and doing business under the laws of the State of Ohio, with its 
office and principal place of business at 414 Prospect Avenue, Cleve- 
land, Ohio. 

(6) Respondent S. Kohn and Sons Co., a corporation, organized, 
existing and doing business under the laws of the State of Ohio, with 
its principal office and place of business at St. Clair Avenue and East 
105th Street, Cleveland, Ohio. 

(7) Respondent King Furniture Co., a corporation, organized and 
existing under the laws of the State of Ohio, with its principal office 
and place of business at 908-10 East 105th Street, Cleveland, Ohio. 

(8) Respondent Stern Furniture Co., a corporation, organized and 
doing business under the laws of the State of Ohio, with its principal 
we and place of business at 7734-42 Broadway Avenue, Cleveland, 

lo. 

(9) Respondent Ohio Furniture and Music Co., a corporation, 
organized, existing and doing business under the laws of the State 


of Ohio, with its principal office and place of business at 6321-23 St. 
Clair Street, Cleveland, Ohio. 
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The membership of respondent Cleveland Association changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically named 
as respondents herein without inconvenience and delay, and also said 
respondent members constitute a class so numerous as to make it im- 
practicable to name them all individually as respondents herein; 
therefore, the officers and executive committee hereinabove named as 
respondents, as such officers and members of the executive committee, 
and the above named corporate respondent members are also made 
respondents as being representatives of all the members of said re- 
spondent Cleveland Association, including those members not herein 
specifically named. 

Par. 5. Respondent Trade Relations Council of Western Pennsyl- 
vania sometimes hereinafter referred to as respondent Western Penn- 
sylvania Council is a nonprofit corporation, organized and existing 
under the laws of the State of Pennsylvania, with its office at 425 Park 
Building, Pittsburgh, Pa. The following named individuals are or 
have been during the time hereinafter mentioned officers of respondent 
Western Pennsylvania Council, and as such, and individually, are 
designated as respondents herein : 


W. H. Burchfield, president. 

Frank A. Hegner, 1st vice president. 
Wilmer M. Jacoby, 2d vice president. 
Joseph Gilbert, secretary-treasurer. 
L. J. McAllister, managing director. 


The following named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of respond- 
ent Western Pennsylvania Council, and as such, and individually, are 
named as respondents herein : 


W. H. Burchfield Otto A. Kossler 

H. M. Epstine Martin Kramer 

C. A. Faller Joseph Mandel 
Joseph Gilbert William E. Morgan 
Frank A. Hegner S. F. Pollock 
W.-M. Jacoby J. D. Poske, and 
Lynford A. Keating Irwin D. Wolf 

L. S. Kelso 


The membership of the respondent Western Pennsylvania Council 
changes from time to time by the addition and withdrawal of mem- 
bers, so that all of the members thereof at any given time cannot be 
specifically named as respondents herein without inconvenience and 
delay, and also said respondent members constitute a class so numerous 
as to make it impracticable to name them all individually as respond- 
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ents herein; therefore the members of the Board of Directors of re- 
spondent Western Pennsylvania Council hereinabove named as re- 
spondents, as such members of the Board of Directors, are also made 
respondents as being representatives of all members of respondent 
Western Pennsylvania Council including those members not herein 
specifically named. 

Par. 6. Respondent Retail Furniture Association of Baltimore, 
Inc., sometimes hereinafter referred to as respondent Baltimore Asso- 
ciation, is a corporation organized and existing under the laws of the 
State of Maryland, with its principal office at 12 West Madison Street, 
Baltimore, Md. 

The following named individuals are or have been during the 
time hereinafter mentioned officers of said respondent Baltimore 
Association, and as such, and individually, are designated as respond- 
ents herein: 


Raymond Schapiro, President. 
Isaac Potts, Vice president. 
Charles Feldman, Vice president. 
Millard Littlepage, Vice president. 
R. E. Hegel, Secretary. 

Norman Labovitz, Treasurer. 


The following-named individuals are or have been during the time 
hereafter mentioned members of the Board or Directors of respond- 
ent Baltimore Association, and as such, and individually, are named 
as respondents herein: 


Charles Besche Milford Nathan 

Herman Fish Solomon Shaivitz 

Harry Goldberg Theodore Siehler 

Samuel Bugatch Oliver B. J. Krastell 

Morris Fradkin David B. Sonneborn 

Stewart Hecht R. H. Levenson, and Jesse 
Theodore Elfont Benesch 


Gerard Gassinger 


The membership of respondent, Baltimore Association, changes 
from time to time by the addition and withdrawal of members, so 
that all of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also respondent’s members constitute a class so numerous as to make 
it umpracticable to name them all individually as respondents herein ; 
therefore, the officers and directors hereinabove named as respondents, 
as such officers and board members, and also made respondents as 
being representatives of all members of said respondent Baltimore 
Association, including those not herein specifically named. 
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Par. 7. Respondent, the Retail Trade Board of the Boston Chamber 
of Commerce, sometimes hereinafter referred to as respondent Boston 
Board, is an unincorporated association with its office at 80 Federal 
Street, Boston, Mass. 

The following named individuals are or have been during the time 
hereinafter mentioned officers of respondent Boston Board, and as 
such, and individually, are designated as respondents herein: 


Edward L. Hubbard, President. 

H. D. Hodgkinson 

Edward H. Presbrey Vice presidents. 
E. D. Warner 

Robert A. Johnston, Secretary. 

Miller Laufman, Treasurer. 

Daniel Bloomfield, Manager. 


The following named individuals are or have been during the time 
hereinafter mentioned members of the “Governing Council” of re- 
spondent Boston Board, and as such, and individually, are named as 
respondents herein: 


Abraham Asher J. Henry Smith 
Ralph U. Brett Leon Strauss 

H. J. Clapp F. Frank Vorenberg 
Richard F. Fuller A. M. Horne 
George Hansen Edward L. Hubbard 
Hazen Jones L. B. Hunter 
Edwin M. Kingsley A. J. Jardine 

H. D. Hodgkinson David E. Moeser 

R. W. Maynard P. A. O’Connell 

J. G. McNeil Edward H. Presbrey 
E. R. Mitton Walworth Pierce 
Paul Schaye E. D. Warner, and 
Frank Schmandt Joseph Wiggin 

A. P. Schier 


The following are, or have been during the time hereinafter men- 
tioned, members of said respondent Boston Board. 

(1) Respondent Jordan Marsh Co., a corporation organized, ex- 
isting and doing business under the laws of the State of Massachu- 
setts, with its principal office and place of business at 450 Washington 
Street, Boston, Mass. 

(2) Respondent Wm. Filene’s Sons Co., a corporation organized, 
existing and doing business under the laws of the State of Massachu- 
setts, with its principal office and place of business at 426 Washington 


Street, Boston, Mass. 


1548 FEDERAL TRADE COMMISSION DECISIONS 


(3) Respondent R. H. White Corp., a corporation organized, ex- 
isting and doing business under the laws of the State of Massachu- : 
setts, with its principal office and place of business at 518 Washing- 
ton Street, Boston, Mass. 

(4) Respondent C. F. Hovey Co., a corporation organized, exist- 
ing and doing business under the laws of the State of Massachusetts, 
with its principal office and place of business at 33 Summer Street, 
Boston, Mass. 

(5) Respondent Leopold Morse Company, a corporation organ- — 
ized, existing and doing business under the laws of the State of Massa- 
chusetts, with its principal office and place of business at 135 Wash- 
ington Street, Boston, Mass. 

(6) Respondent T. D. Whitney Co., a corporation organized, exist- 
ing and doing business under the laws of the State of Massachusetts, 
with its principal office and place of business at 39 Temple Place, 
Boston, Mass. 

(7) Respondent R. H. Stearns Co., a corporation organized, exist- 
ing and doing business under the laws of the State of Massachusetts, 
with its principal office and place of business at 140 Tremont Street, 
Boston, Mass. 

The membership of respondent Boston Board changes from time 
to time by the addition and withdrawal of members, so that all the 
members of respondent Boston Board at any given time cannot be 
specifically named as respondents herein without inconvenience and 
delay, and also said respondent’s members constitute a class so nu- 
merous as to make it impracticable to name them all individually as 
respondents herein ; therefore, the officers and members of the “Govern- 
ing Council” hereinabove named respondents as such officers, and 
members, are also made respondents as being representatives of all the 
members of said respondent Boston Board including its members not 
herein specifically named. 

Par. 8. Respondent New York Council on Retail Trade Diversion, 
Inc., sometimes hereinafter referred to as respondent New York Coun- 
cil, is a corporation organized and existing under the laws of the State 
of New York, with its principal office located at 60 East 42d Street 
(Room 4402), New York, N. Y. 

The following named individuals are or have been during the time 
hereinafter mentioned officers of said respondent New York Council, 
and as such, and individually, are designated as respondents herein : 

Arthur L, Garniss, Executive vice president. 
Nathan Sachs, Vice president. 
David Freudental, Treasurer. 


; The following-named individuals are or have been during the time 
ereinafter mentioned members of the Executive Committee of re- 
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spondent New York Council, and as such, and individually, are named 
as respondents herein: 


Louis Broido Delos Walker 
J. E. Davidson John Wood 
Sidney Solomon 


The membership of respondent New York Council changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically named 
as respondents herein without inconvenience and delay, and also said 
respondent’s members constitute a class so numerous as to make it 
impracticable to name them all individually as respondents herein; 
therefore, the officers and members of the Executive Committee herein- 
above named respondents, as such officers and members of the Execu- 
tive Committee, are also made respondents as being representatives of 
all the members of said respondent New York Council, including its 
members not herein specifically named. 

Par. 9. Respondent Associated Furniture Dealers of New York, 
Inc., sometimes hereinafter referred to as respondent New York As- 
sociation, a corporation organized and existing under the laws of 
the State of New York, with its principal office at 45 East 17th Street, 
New York, N. Y. 

The following-named individuals are or have been during the time 
hereinafter mentioned officers of said respondent, and as such, and 
individually, are designated as respondents herein: 


Harry Michaels, President. 

Nathan S. Sachs, Vice president. 

J. Finkenberg, Chairman of the board. 

James N. Spear, Treasurer. 

Eugene H. Sickel, Secretary. 

James B. McMahon, Jr., Executive vice president. 

The following-named individuals are or have been during the time 
hereinafter mentioned members of the Board of Governors of the 
said respondent New York Association and as such, and individually, 
are named as respondents herein: 


Milton S. Ballenberg George Hammel 
C. Ludwig Baumann John A. Schwarz 
S. L. Froelich J. Selig 


and the above-named officers, with the exception of respondent James 
B. McMahon, Jr. 

The membership of respondent New York Association changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically named 
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as respondents herein without inconvenience and delay, and also said 
respondent’s members constitute a class so numerous as to make it | 
impracticable to name them all individually as respondents herein; 

therefore, the officers and members of the Board of Governors here- 

inabove named respondents, as such officers and members of the Board 

of Governors, are also made respondents as being representatives 

of all the members of respondent New York Association, including 

its members not herein specifically named. 

Par. 10. Respondent Philadelphia Trade Relations Council some- 
times hereinafter referred to as respondent Philadelphia Council, is 
a corporation organized and existing under the laws of the State of 
Pennsylvania, with its principal office at 12 South 12th Street (room 
1532), Philadelphia, Pa. 

The following-named individuals are or have been during the time 
hereinafter mentioned officers of said respondent Philadelphia Council 
and as such, and individually, are designated as respondents herein: 


Arthur Bloch, Vice president. 
Thomas Quigley, Secretary-treasurer. 


The following named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of respond- 
ent Philadelphia Council and as such, and individually, are named as 
respondents herein: 


Fred Bandler J. Richard Shryock 
Myer B. Barr Myer Simon 
B. Leo Doyle Donald M. Smith 
Carl Fissell Maurice Spector 
Walter T. Grosscup Harry I. Stern 
Arthur C. Kaufmann Herbert J. Tily 
Philip Kind George E. Whitwell 

- Walter Murta Alexander Wilf, and 
Raymond Rosen Julius N. Zeckhauser 


and the above named officers. 

The membership of respondent Philadelphia Council changes from 
time to time by the addition and withdrawal of members, so that all 
of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and | 
also respondent’s members constitute a class so numerous as to make 
it impracticable to name them all individually as respondents herein; 
therefore, the officers and directors hereinabove named as respondents, 
as such officers and board members, are also made respondents, as 
being representatives of all the members of said respondent Phila- 
delphia Council, including its members not herein specifically named. 

Par. 11. Respondent Retail Merchants Association of Pittsburgh 
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sometimes hereinafter referred to as respondent Pittsburgh Asso- 
ciation is a corporation organized and existing under the laws of the 
State of Pennsylvania, with its principal office at 1916 Oliver Build- 
ing, Pittsburgh, Pa. 

The following named individuals are or have been during the time 
hereinafter mentioned officers of said respondent Pittsburgh Asso- 
ciation and as such, and individually, are named as respondents 
herein: 


Edgar J. Kaufmann, President. 

Kar] J. Kaufmann, Vice president. 
William H. Burchfield, Treasurer. 
Edward B. Livingston, Acting secretary. 


The following named corporations compose the membership of re- 
spondent, Pittsburgh Association, and as such, and individually, are 
named as respondents herein : 

(1) Kaufmann’s Department Stores, Inc., organized, existing and 
doing business under the laws of the State of New York, with its 
principal office and place of business at 5th Avenue and Smithfield St., 
Pittsburgh 19, Pa. 

(2) Joseph Horne Co., organized, existing and doing business 
under the laws of the State of Pennsylvania, with its principal office 
and place of business at Penn Avenue and Stanwix Street, Pitts- 
burgh 22, Pa. 

(3) Gimbel Bros., organized, existing and doing business under 
the laws of the State of Pennsylvania, with its principal office and 
place of business at 339 Sixth Avenue, Pittsburgh 22, Pa. 

(4) The Rosenbaum Co., of Pittsburgh, organized, existing and 
doing business under the laws of the State of Pennsylvania, with its 
principal office and place of business at Sixth Street and Liberty 
Avenue, Pittsburgh 22, Pa. 

(5) Frank and Seder of Pittsburgh, Inc., organized, existing and 
doing business under the laws of the State of Pennsylvania, with its 
principal office and place of business at Fifth Avenue and Smithfield 
Street, Pittsburgh 22, Pa. 

The membership of said respondent Pittsburgh Association changes 
from time to time by the addition and withdrawal of members, so 
that all of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent’s members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein; therefore, the officers and Board of Directors, hereinabove, 
named as respondents as such officers and members of the Board of 
Directors, and the above-named corporate respondent members, are 
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also made respondents, as being representatives of all the members of 
said respondent Pittsburgh Association, including those members not 
herein specifically named. 

Par. 12. Respondent, Retail Merchants Association of Detroit, is an 
unincorporated association, with its principal office at 320 West La- 
fayette Avenue, Detroit, Mich. 

The following-named individuals are or have been during the time 
hereinafter mentioned officers of said respondent Detroit Association, 
and as such, and individually, are named as respondents herein : 


Ralph E. Murphy, President. 

Steven J. Jay, First vice president. 

Maurice A. Enggass, Second vice president. 
I. Himelhoch, Treasurer. 

Charles E. Boyd, Secretary. 


The following-named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of respond- 
ent Detroit Association, and as such, and individually, are named as 
respondents herein. 


L. C. BeGole J. F. Moore 

Harry Breitmeyer James H. Neubauer 
Dudley Campbell Stuart J. Rackham 
William Demery W. W. Rogers 

S. F. Dole Jay D. Runkle 
Adolph M. Goetz Nate S. Shapero 
Joseph L. Hickey Leo Siegel 

R. Hunsinger Victor W. Sincere 
Charles Kern Harry Suffrin 
Ernest C. Kern Ray J. Sullivan 
Ralph B. King Oscar Webber 

A. E. Loyal Eugene C. White 
EK. R. McDuff Frank P. Williams 
John Miller Edward F. Wright 


and the above-named officers. 
The following corporations are, or have been during the time here- 


inafter mentioned members of said respondent Detroit Association 
and as such are named respondents herein: 


(1) Demery and Co., organized, existing and doing business under . 


the laws of the State of Michigan, with its principal office and place 
of business at 6433 Woodward Avenue, Detroit, Mich. 

(2) Saks Fifth Avenue, organized, existing and doing business 
under the laws of the State of New York, with its principal office and 
place of business at 100 New Center Building, Detroit, Mich. 

(3) Ernest Kern Co., organized, existing and doing business under 
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the laws of the State of Michigan, with its principal office and niece 
of business at 1030 Woodward Avenue, Detroit, Mich. 

(4) Peoples Outfitting Co., organized, existing, and doing business 
aeeee the laws of the State ef Michigan, with its principal office and 
place of business at 150 Michigan Avenue, Detroit, Mich. 

(5) Himelhock Brothers & Co., organized, existing and doing busi- 
ness under the laws of the State of Michigan, with its principal office 
and place of business at 1545 Woodward Avenue, Detroit, Mich. 

(6) Frank & Seder of Detroit, Inc., organized, existing and doing 
business under the laws of the State of Michigan, with its principal 
office and place of business at 1437 Woodward Avenue, Detroit, Mich. 

(7) The J. L. Hudson Co., organized, existing and doing business 
under the laws of the State of Michigan, with its principal office and 
place of business at 1206 Woodward Avenue, Detroit, Mich. 

(8) Montgomery Ward & Co., Incorporated, organized, existing 
and doing business under the laws of the State of Illinois, with its 
prinicpal office and place of business at 619 W. Chicago Avenue, 
Chicago, Il. 

(9): Sears, Roebuck & Co., organized, existing and doing business 
under the laws of the State of New York, with its principal office and 
place of business at 925 S. Homan Avenue, Chicago, Ill. 

The membership of said respondent Detroit Association changes 
from time to time by the addition and withdrawal of members, so 
that all of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
said respondent’s members constitute a class so numerous as to make 
it impracticable to name them all individually as respondents herein ; 
therefore, the officers and Board of Directors, hereinabove named as 
respondents as such officers and members of the Board of Directors, 
and the above-named corporate respondent members, are also made 
respondents, as being representatives of all the members of said 
respondent Detroit Association, including those members not herein 
specifically named. 

Par. 13. Respondent Retail Trade Board of Providence Chamber 
of Commerce is an unincorporated trade association, with its principal 
office at Westminster St., Providence, R. I., sometimes hereinafter 
referred to as respondent Providence Trade Board. 

The following-named individuals are or have been during the time 
hereinafter mentioned officers of said respondent, and as such, and 
individually, are named as respondents herein : 


Charles A. Blake, Chairman. 

Frank A. W. Pelley, Vice chairman. 
Frank J. Ryan, Treasurer. 

Paul R. Ladd, Manager. 
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The following-named individuals are or have been during the time 
hereinafter mentioned members of the Board of Directors of respond- 
ent Providence Trade Board, and as such, and individually, are named 
as respondents herein: 


Frederick W. Aldred H. Albert Walker 
Frank E. Ballou A. P. Avery 
Woodworth Bradley A. Wilson Barstow 
William S. Cherry, Jr. _ Mortimer L. Burbank 
George L. Crooker Bernard L. Cleary 
Irving Goldberg Kenneth E. Griffin 
Jesse L. Johnson Robert M. Parker 
Stanley B. Mason Ernest T. Scattergood 
Harry Pinkerson Max Siegal 

Robert F. Shepard _ Frederick B. Thurber and 
A. Howard Swanson Albert H. Daly 


and the above-named officers. 

The following corporations are or have been during the time herein- 
after mentioned members of said respondent Providence Trade Board 
and as such are named respondents herein: 

(1) The Outlet Co., organized, existing, and doing business under 
the laws of the State of Rhode Island, with its principal office and 
place of business at 176 Weybosset St., Providence, R. I. 

(2) A. T. Scattergood Co., organized, existing and doing busi- 

ness under the laws of the State of Rhode Island, with its principal 
office and place of business at 210 Weybosset St., Providence, R. I. 
- (8) Rhode Island Supply Company, Incorporated, organized, 
existing and doing business under the laws of the State of Rhode Is- 
land, with its principal office and place of business at 877 Westminster 
St., Providence, R. I. 

(4) Crooker Company, organized, existing and doing business 
under the laws of the State of Rhode Island, with its principal office 
and place of business at 100 Empire St., Providence, R. I. 

(5) Gladding’s Inc., organized, existing and doing business under 
the laws of the Siate of Rhode Island, with its principal office and 
place of business at 291 Westminster St., Providence, R. I. 

(6) Callender, McAuslan & Troup Co., organized, existing and do- 
ing business under the laws of the State of Rhode Island, with its 
principal office and place of buisness at 239 Westminster St., Provi- 
dence, R. I. 

(7) The Shepard Co., organized and existing, and doing business 
under the laws of the State of Rhode Island, with its principal office 
and place of business at 259 Westminster St., Providence, R. I. 

The membership of respondent Providence Trade Board changes 
from time to time by addition and withdrawal of members, so that 
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all of the members thereof at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein; therefore, the officers hereinabove named as respondents as 
such officers, directors and the above-named respondent members are 
also made respondents as being representatives of all the members of 
said respondent Providence Trade Board including those members 
not herein specifically named. 

Par. 14. The membership of said respondent, National Retail Fur- 
niture Association and the American Retail Federation is composed 
of trade associations in various States of the United States, whose 
respective members, are engaged in business in the various States of 
the United States, as well as corporate, partnership and individual 
members of the industry, representing approximately 80 percent of 
the total output of the furniture industry and associated products or 
articles, of the United States, the same being organized for the pur- 
pose of promoting the interests of and to secure friendly relations 
and cooperation between the various retail furniture dealers and 
dealers in associated products or articles in their respective areas and 
in the United States and with the other members of the furniture in- 
dustry. Many of them, in the regular course and conduct of their 
business, purchase furniture and said kindred articles from concerns 
located in States other than the States in which they are, respectively 
located, and many of them, in the regular course and conduct of 
their business, seli and deliver such articles to purchasers in States 
other than the States in which they, respectively, are located, and in 
the District of Columbia, and are variously engaged in interstate 
commerce. 

Par. 15. Since the organization of respondent National Retail 
Furniture Association and during the past 10 years, the respondents 
hereinabove named and described or referred to and each of them, 
have under varying circumstances and degrees of cooperation, and for 
varying differing periods of time entered into, acquiesced in, main- 
tained, carried out or observed and have joined in or participated in 
various planned or agreed common courses of action and agreements, 
understandings, combinations and conspiracies to hinder and sup- 
press competition and to restrain such trade and to promote a mo- 
nopoly therein among themselves, in the interstate sale and distribu- 
tion of the merchandise hereinabove referred to, in the United States 
and in the District of Columbia. Pursuant to and in order to effec- 
tuate and carry out said purposes, common courses of action, agree- 
ments, understandings, combinations and conspiracies, respondents 
have imposed or attempted to impose upon all members of said indus- 
try, including one another and including independent manufacturers, 
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jobbers and wholesalers, selling agents and others, certain practices, 
rules, regulations, and requirements more particularly described as 
follows: 

Respondent National Retail Furniture Association, and the other 
respondents, have adopted, promoted, effected and enforced, for ap- 
proximately eleven years last past, said uniform standards of so- 
called fair commercial practices to be observed by the members of the 
industry, including manufacturers, wholesalers, jobbers and other 
vendors, among which practices are the following: 

1. No sales will be made directly’to ultimate consumers with the 
exception of sales to city, county, State, and Federal governments or 
other public bodies, and authorities connected therewith, railroads 
and other common carriers; provided, however, that sales to any such 
consumers as are above expected shall be for their own use and not for 
any other consumer. This applies regardless of whether such ulti- 
mate consumer is a friend of any member of the firm, or a friend or 
relative of an employee of the firm or of any other concern. 

2. No person will be admitted to showrooms or quoted prices ex- 
cept an authorized dealer or his regularly employed agent. 

3. No person or firm will be recognized as an authorized dealer 
unless such person or firm, actually carries a stock of new furniture 
and is listed as a recognized retailer of furniture. Such stock of new 
furniture must be representative of a full line and in sufficient quan- 
tity to clearly establish that it is used for retail selling purposes and 
not as a subterfuge to gain recognition as an authorized dealer. 

4. Use of effective methods and means to enforce said practices, 
rules, regulations and requests above set forth in this paragraph 15, 
including use of boycotts and blacklists against members and others 
who fail or refuse to abide by and carry into effect said practices, 
rules, regulations and requests. 

Par. 16. Respondents have also collectively and cooperatively for- 
mulated, adopted and put into operation a “Trade Relations Move- 
ment,” one of the purposes and objectives of which was to deprive 
employees of large industrial and commercial organizations of the 
opportunity of buying furniture and associated products and articles 
trom their respective employers. The said Trade Relations Move- 
ment was formulated, adopted and put into operation beginning in 
1938, but the respondent American Retail Federation did not become 
affiliated with it until 1940. Respondents’ purposes and objectives 
have been accomplished through respondents’ collective persuasion 
directed at said large industrial and commercial organizations, some 
of which were thereby led into acceptance and agreement with re- 
spondents’ purposes and objectives, resulting in a substantial number 
of the said employees and other buyers of furniture and associated 
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products or articles being deprived of opportunities of buying through 
the facilities of said large industrial and commercial organizations, 
and, correlatively, the vendors of said products or articles being de- 
prived of that outlet and method of selling and marketing their said 
products or articles. Various other means were also collectively and 
cooperatively used by respondents in said movement to stop consumer 
trade from being diverted from respondent retail furniture mer- 
chants. 

Par. 17. Said planned and agreed courses of action, understand- 
ings, agreements, combinations and conspiracies and the things done 
thereunder, and pursuant thereto, as hereinabove alleged, have had, 
and have the direct or indirect effect of unduly and unlawfully restrict- 
ing and restraining trade in commerce in said products between and 
among the several States of the United States and in the District of 
Columbia; of substantially enhancing prices to the consuming pub- 
lic and otherwise depriving the public of the benefits that would flow 
from normal competition among and between said respondents, ex- 
cept respondent National Retail Furniture Association, the Ameri- 
can Retail Federation and the other trade association respondents, 
and with others not respondents herein; of tending to eliminate and 
eliminating, competition, and of tending to create a monopoly in 
the sale of said products in commerce. 

Par. 18. The acts, practices and methods of the respondents, as 
herein alleged, are all to the prejudice of the public; having a danger- 
ous tendency to, and have actually hindered competition between 
and among respondents in the sale of said products in commerce with- 
in the intent and meaning of the Federal Trade Commission Act; 
have tended to create in respondents a monopoly in the sale of said 
products in interstate commerce; have unreasonably restrained inter- 
state commerce in said products; and constitute unfair methods of - 
competition and unfair and deceptive acts and practices in com- 
merce, within the intent and meaning of the Federal Trade Comm's- 
sion Act. 


ORDER GRANTING RESPONDENT’S APPEAL FROM RULING OF HEARING 
EXAMINER AND DISMISSING COMPLAINT WITHOUT PREJUDICE 

This matter coming on to be heard by the Commission upon the 
respondents’ appeal from a ruling of the hearing examiner denying 
the respondents’ motion for dismissal of the amended complaint here- 
in, and the answer to such appeal filed by counsel in support of the 
complaint; and 

It appearing to the Commission that the specific acts and practices 
described in the amended complaint and alleged to have been engaged 
in pursuant to the planned common courses of action, agreements, 
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understandings, combinations and conspiracies therein referred to 
occurred more than 10 years ago under economic conditions which 
differed materially from those now prevailing; and 

It further appearing that the record does not show that the rules, 
regulations and requirements designated in the amended complaint 
as “uniform standards of so-called fair commercial practices” and 
alleged to have been imposed or enforced upon all members of the 
furniture industry were distributed by any of the respondents after 
March 18, 1936, and does not clearly establish the extent to which 
said “standards” have been imposed or enforced upon the members 
of the industry since said date, or the extent to which the respondents’ 
activities since 1936 have restricted or restrained interstate trade in 
furniture products or affected competition between and among the 
respondents or tended to create in the respondents a monopoly in the 
sale of furniture products; and 

It further appearing that counsel in support of the complaint have 
in effect conceded that the allegations of the amended complaint with 
respect to the respondents’ formulation, adoption and putting into 
operation of a so-called “Trade Relations Movement,” one of the 
alleged purposes of which was to deprive employees of large in- 
dustrial and commercial organizations of the opportunity of buying 
furniture and associated products from or through the facilities of 
their respective employees, have not been sustained by the greater 
weight of the evidence thereon; and 

The Commission being of the opinion that in the circumstances 
the public interest will be better served by a dismissal of the amended 
complaint than by a continuation of the proceeding, it being under- 
stood, however, that this action does not constitute an adjudication 
of any of the issues involved or prejudice the right of the Commission 
to conduct a further investigation into the respondents’ business 
practices and to take such further action as the Commission may con- 
sider warranted as the result of such investigation, or otherwise: 

Accordingly, it is ordered, That the respondents’ appeal from the 
ruling of the hearing examiner be, and it hereby is, granted. 
Lt is further ordered, That the amended complaint in this proceed- 
Ing be, and it hereby is, dismissed without prejudice to the right of 
the Commission to take such further action against the respondents 
at any time in the future as may be warranted by the then existing ~ 
circumstances. 

Before Mr. James A. Purcell, trial examiner. 

Mr. George W. Williams and Mr. Rufus E. Wilson for the Com- 
mission. 

Davies, Richberg, Beebe, Landa & Richardson, of Washington, 


D. C., for National Retail Furniture Association, its officers and 
members of the Board of Directors. 
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Mr. Leo J. Heer, of Chicago, IIl., also represented National Retail 
Furniture Association. 

Covington, Burling, Rublee, O’Brian & Shorb, of Washington, 
D. C., for The American Retail Federation, its officers and members 
of the Executive Committee and trustees. 

Mr. Deneen A. Watson, of Chicago, Ill., for Illinois Federation of 
Retail Associations, its officers and members of the Board of Directors. 

Miller, Daus & Schwenger, of Cleveland, Ohio, for Cleveland 
Retail Furniture Association, its officers, various members of the 
Executive Committee and members. 

Halle, Haber, Berick & McNulty, of Cleveland, Ohio, also repre- 
sented B. W. Marks and Mayer Marks Co. 

Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for Trade Rela- 
tions Council of Western Pennsylvania and Retail Merchants Associa- 
tion of Pittsburgh, its officers, various members of the Board of 
Directors and members. 

Mr. Herbert C. Moore and Mr. William C. Rogers, of Baltimore, 
'Md., for Retail Furniture Association of Baltimore, Inc., its officers 
and members of the Board of Directors. 

Willard, Allen & Mulkern and Russell, Plumer & Rutherford, of 
Boston, Mass., for The Retail Trade Board of the Boston Chamber 
of Commerce, its officers, members of the “Governing Council”, and 
members. 

Hutchins & Wheeler, of Boston, Mass., also represented George 
Hansen and Chandler & Co., Inc. 

Hemenway & Barnes, of Boston, Mass., also represented Jordon 
Marsh Co. and C. F. Hovey Co. 

Choate, Hall & Stewart, of Boston, Mass., also represented R. H. 
White Corp. 

Weil, Gotschal & Manges, of New York City, for New York Council 
on Retail Trade Diversion, Inc., various officers and members of the 
Executive Committee. 

Gould & Wilkie, of New York City, for J. E. Davidson. 

Marlow & Lincoln, of New York City, for John Wood. 

Zelby & Burstein, of New York City, for Associated Furniture | 
Dealers of New York, Inc., its officers and members of the Board of 
Governors. 

Mr. Edwin S. Malmed, of Philadelphia, Pa., for Philadelphia Trade 
Relations Council, its officers and members of the Board of Directors. 

Beaumont, Smith & Harris, of Detroit, Mich., for Retail Merchants 
Association of Detroit, its officers, members of the Board of Directors 
and members. 

Mr. L. E. Oliphant, Jr., and Mr. J. A. Lind, of Chicago, Ill., also 
represented R. Hunsinger and Montgomery Ward & Co. 

Goulston & Storrs, of Boston, Mass., also represented Sears, Roe- 
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buck & Co., Scott Furriers, Inc., Jays, Inc., Kay J ewelry Co., Lehr- 
burger & Asher, Inc., Liquor Mart, Inc. and Raymond’s, Inc. 
Morrissey & Conley, of Providence, R. I., for Retail Trade Board of 
Providence Chamber of Commerce, its officers, members of the Board 
of Directors and members. 
Swan, Keeney & Smith, of Providence, R. 1., for Jesse L. Johnson. 


Mrz-Kay Orancr Core. or AMertca. Complaint, June 26, 1950. _ 
Order, December 10, 1951. (Docket 5788.) . 

Cuarce: Advertising falsely or misleadingly and assuming or 
using misleading trade or corporate name as to composition of prod- 
uct and furnishing means and instrumentalities of misrepresentation 
or deception through supplying false and misleading display cards; 
in connection with the sale of a beverage concentrate, an acid solution 
and a special color designated respectively as “Mil-K Fruit Base”, 
“Citric Acid Solution” and “Special Mil-K Botl Color”, which it sells 
and distributes to bottling plants for use in the preparation of a 
carbonated beverage designated as “Mil-Kay”. 

CompiaintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission having reason to believe that Mil-Kay 
Orange Corp. of America, a corporation, hereinafter referred to as 
respondent, has violated the provisions of said Act and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarn 1. Mil-Kay Orange Corp. of America is a corporation 
organized and existing under and by virtue of the laws of the State 
of Missouri with its principal place of business located at 38012 Locust 
Street, St. Louis, Mo. 

Par. 2. Respondent is now and for more than one year last past 
has been engaged in the sale and distribution of a beverage concen- 
trate, an acid solution and a special color designated respectively as 
“Mil-K Fruit Base,” “Citric Acid Solution” and “Special Mil-K 
Botl Color,” which it sells and distributes to bottling plants located 
in various States of the United States for use in connection with the 
preparation of a carbonated beverage designated as “Mil-Kay.” 

Respondent causes its said products when sold to be transported 
from its place of business in Missouri to purchasers thereof in various 
other States. When the beverage drink “Mil-Kay” has been pre- 
pared by the use of respondent’s said products, it is frequently shipped 
by bottlers to retailers located in States other than the State in which 
such shipments originated. : 


Respondent maintains and has maintained a course of trade in its 
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products between and among the various States of the United States 


and its volume of business has been substantial. 


Par. 3. In the course and conduct of its business respondent has 
disseminated and has caused the dissemination of various advertise- 
ments concerning the beverage “Mil-Kay” made by the use of its 
products by the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and caused the dis- 
semination of advertisements concerning said beverage “Mil-Kay” 
by various means for the purpose of inducing and which would likely 
induce, directly or indirectly, the purchase of said beverage “Mil- 
Kay” in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Among and typical of the advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth are 
the following counter display cards used by bottlers and retailers in 
advertising and promoting the sale of “Mil-Kay” as follows: 


Drink MIL-KAY 
It is Good For You 
These words are printed upon a picturization of a whole orange. 
A picture of a bottle of “Mil-Kay” bearing the following lettering: 
MIL K BOTL 
CONTAINS VITAMIN Bi 
REFRESHING 
JUST SAY 
MIL-KAY 
THE VITAMIN B, 
DRINK 
INVIGORATING 
MIL-KAY 
SOLD IN BOTTLES ONLY 


The picture of the bottle with its inscriptions is printed upon a picturi- 
zation of an exploding orange. 

Par. 4. By means of the display cards bearing the picturizations 
thereon set out in Paragraph Three herein, respondent represented 
and placed in the hands of bottlers and retailers means and instru- 
mentalities by and through which they may and have represented that 
the principal and characteristic ingredient of the beverage “Mil-Kay” 
is orange juice. 

Par. 5. The aforesaid statements and picturizations are misleading 
in material respects and constitute “false advertisements” as that term 
is defined in the Federal Trade Commission Act. In truth and in 
fact, “Mil-Kay,” while simulating the odor, appearance, and taste 
of a product composed principally of orange juice, derives its odor, 
appearance, and taste chiefly from imitation ingredients and is in fact 
an imitation orange product. 
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Par. 6. The use by the respondent of the aforesaid false advertise- 
ments had the tendency and capacity to mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
the picturizations contained therein are true and caused a portion of 
the purchasing public to purchase substantial quantities of the prod- 
uct “Mil-Kay” because of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Orver closing case without prejudice follows : 

The respondent in this proceeding having executed and tendered 
to the Commission a proposed stipulation of facts and agreement to 
cease and desist from the acts and practices alleged in the complaint 
to have been in violation of the Federal Trade Commission Act; and 

The hearing examiner having recommended that said stipulation 
and agreement to cease and desist be accepted and that the case be 
closed without prejudice to the right of the Commission to reopen the 
same and resume trial thereof if the respondent again engages in said 
acts or practices; and 

It appearing to the Commission that the complaint charges the re- 
spondent with having falsely represented, through the use of certain 
advertising display cards, that a beverage designated as “Mil-Kay, 
the Vitamin B, Drink,” prepared from ingredients sold by the respond- 
ent, is composed principally of orange juice; and 

It further appearing that prior to the issuance of the complaint the 
respondent abandoned the use of said advertising display cards, and 
that it has now deleted from its corporate name the word “Orange,” 
thus negativing any implication that may have been inherent in the 
use of said corporate name that the beverage “Mil-Kay, the Vitamin 
B, Drink,” is composed principally of orange juice; and 

The Commission being of the opinion that in the circumstances the 
public interest deos not require a continuation of this proceeding at 
this time: 

Tt is ordered, That the proposed stipulation and agreement to cease 
and desist executed by the respondent on September 29, 1950, be, and 
it hereby is, accepted. 

It is further ordered, That the case growing out of the complaint 
herein be, and it hereby is, closed, without prejudice, however, to the 
right of the Commission to reopen the same or to take such further 
or other action against the respondent at any time in the future as may 
be warranted by the then existing circumstances. 

Before Mr. James A. Purcell, hearing examiner. 

Mr. John L. York and Mr. Jesse D. Kash for the Commission. 

Freedman & Levy, of Washington, D. C., for respondent. 
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Bonp Stores, Inc. Complaint, September 2, 1949. Order, Janu- 
ary 10, 1952. (Docket 5697.) : 

Cuarce: Advertising falsely or misleadingly as to composition, 
manufacture or preparation, prices, source or origin and value of 
products, using misleading product name or title as to composition 
and source or origin of product and misrepresenting prices; in con- 
nection with the sale of men’s, women’s and children’s clothing. 

Comr.arint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Bond 
Stores, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect as 

follows: 
_ Paracrapy 1. Respondent, Bond Stores, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Maryland with its office and principal place of business 
at 380 Fifth Avenue, New York, N. Y. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the retail sale of men’s, women’s and children’s clothing, 
some of which clothing is and has been manufactured by respondent in 
factories owned and operated by it in New Brunswick, N. J., Rochester, 
N. Y., Buffalo, N. Y., Glen Falls, N. Y., and Meridian, Miss. Other 
clothing sold by respondent at retail is purchased by it from other 
manufacturers. 

Respondent ships and has shipped the clothing manufactured by it 
and purchased by it from other manufacturers from its factories and 
from factories of other manufacturers from which respondent buys 
and has bought clothing to 68 retail stores owned and operated by it, 
which retail stores are located throughout the various States of the 
United States and in the District of Columbia. In many instances 
the retail stores to which such clothing is shipped by respondent are 
located in States other than the State in which such shipments have or 
had their origin. 

Respondent’s retail stores are engaged in the sale of clothing as above 
described and the shipment of certain thereof in commerce, as “com- 
merce” is defined by the Federal Trade Commission Act, to purchasers 
located in States other than that in which such shipments have or had 
their origin, and to customers residing within the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said clothing in commerce among and 
between the various States of the United States and in the District of 


Columbia. 
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Par. 3. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of its said clothing in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
respondent made certain statements and representations in newspapers 
and circulars concerning, among other things, the quality and value of 
its clothing, the prices at which such clothing is offered for sale and the 
savings resulting from its purchase at such prices. Among and typi- 
cal, but not all inclusive, of the statements and representations so made 
are the following: 

(a) “Shetland and Genuine Kerrys made of imported wool .. .” “Cameron 
Worsteds” “Sizzling Bond Special men’s suits $50. quality pure wool Cameron 
Coverts $37.75.” 

(b) “$25.—Verified $34.50 value’ “Set your alarm! Get here early! Bond 
repeats a SELL-OUT MORE Rochester-Tailored top coats worth every cent of 
$50.—$37.75.” 

(c) “SPECIAL PURCHASE Usual price would be $19.95—$14.95” 

(d) “Regularly $10.50 triple decker bold look easy price $8.95 Bootmaker hand 
finished ...” “Today at Bond’s 4% off—leather-lined luxury zip coats! You 
save $24.—45.95. Regularly $69.95.” “Today ™% off. Bond slices $20. from 
gabardine $79.95 zip coats ‘59.95.’ “SALE! $10.50 men’s shoes $8.95 
Recognized $10.50 quality.” 

(e) “Super-Quality broadcloth pajamas Bond-Priced below manufacturer’s 
usual wholesale price! $2.98.” 


Par. 4. Respondent, through the use of the aforesaid statements 
appearing in the advertisements set out and quoted under the num- 
bered subparagraphs above, represented : 

(a) That the articles of clothing designated “Shetland,” “Kerrys” 
and “Cameron” were made from fabrics imported from the Shetland 
Islands, Ireland, and Scotland, respectively. 

(0) That the clothing offered for $25 was of the value of $34.50 
and that the clothing being offered at $37.75 was actually worth and 
was of the value of $50. 

(c) That the usual and regular price for the clothing offered at 
$14.95 was $19.95 and the difference between such prices represented a 
saving to the purchaser from the regular price. 

(ad) That the regular price for the shoes offered at $8.95 was $10.50 
and that the difference between such prices represented a saving to 
the purchaser from the regular price; that said shoes were hand 
finished. That the regular price of the coats offered for $45.95 and 
$59.95 was $69.95 and $79.95, respectively, and that the differences 
represented savings to the purchaser of $24 and $20, respectively, from 
the regular prices. 

(e) That the price of $2.98 asked for pajamas was below the manu- 
facturer’s usual wholesale price. 


nw lf Sate Tao j i i 
Par. 5. The statements in said advertisements are false, misleading 
and deceptive in the following respects : 
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(a) The articles of clothing designated “Shetland”, “Kerrys” and 
“Cameron” were not made from fabrics imported from the Shetland 
Islands, Ireland, and Scotland, respectively. 

(6) The clothing offered for $25 was not of the value of $34.50 
and the clothing offered at $37.75 was not actually worth and was not 
of the value of $50, based upon the price of comparable merchandise 
sold by other retailers in the same trade territory. 

(¢c) The usual and regular price for the clothing offered at $14.95 
was not $19.95. In truth and in fact, respondent’s regular selling 
price for such clothing did not exceed $14.95 and a purchase at that 
figure did not result in a saving from respondent’s regular price. 

(d) The regular price for the shoes offered at $8.95 was not $10.50. 
In truth and in fact, respondent’s regular selling price for said shoes 
did not exceed $8.95 and a purchase at that figure did not result in 
a saving from respondent’s regular price, and said shoes were not 
“hand finished.” The regular prices of the coats offered for $45.95 
and $59.95 were not $69.95 and $79.95, respectively. In truth and in 
fact, respondent’s regular selling prices for said coats did not exceed 
$45.95 and $59.95, respectively, and a purchase of said coats at such 
prices did not result in savings in any amount from the regular prices. 

(e) The price of $2.98 asked for pajamas was not below the manu- 
facturer’s usual wholesale price. 

Par. 6. The use by respondent of the foregoing false, misleading 
and deceptive statements and representations, and others similar 
thereto, had the tendency and capacity to mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true, and to induce a sub- 
stantial portion of the purchasing public, because of such mistaken 
and erroneous belief, to purchase the clothing sold by respondent 
through its retail stores. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Comp.aint DismissEep without prejudice by the following order: 

It appearing to the Commission that counsel in support of the com- 
plaint and counsel for the respondent, Bond Stores, Inc., have reached 
an agreement on a proposed informal stipulation; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, without admitting having violated 
the Federal Trade Commission Act, not to use certain of the acts and 
practices complained of, as therein more particularly set forth; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
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prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted; and 

The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceeding 
through the approval of the proposed stipulation and agreement, and 
that settlement by stipulation of the matters here involved would not 
violate the Commission’s stated policy of encouraging law observance 
through cooperation in certain types of cases where there has been 
no intent to defraud or mislead : 

Té is ordered, That the proposed stipulation and agreement executed 
by the respondent on November 20, 1951, be, and it hereby is, approved 
and accepted. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed, without prejudice, however, to the right of the Commission 

to institute a new proceeding against respondent or to take such fur- 
ther or other action in the future as may be warranted by the then 
existing circumstances. 

Mr. Edward F. Downs for the Commission. 

Goldberg & Grossman, of New York City, for respondent. 


Ricumonp-Cuase Co., Epmunp N. Rrcumonp, Cuaries M. O’Brien, 
Burneti E. Richmonp aAnp Groree A. Ricumonp. Complaint, Au- 
gust 6, 1948. Order, January 11,1952. (Docket 5578.) 

Cuarce: Discriminating in price through the paying or granting 
of commissions, brokerage, or other compensation, or allowances and 
discounts in leu thereof, on sales of respondents’ food products to 
direct buyers, in violation of subsection (c) of section 2 of the Clay- 
ton Act, as amended by the Robinson-Patman Act. 

Compiatnt: The Federal Trade Commission having reason to be- 
lieve that the parties respondent named in the caption hereof, and 
hereinafter more particularly designated and described, since June 19, 
1936, have violated and are violating the provisions of subsection (c) 
of section 2 of the Clayton Act (U.S. C. title 15, sec. 18), as amended 
by the Robinson-Patman Act, approved June 19, 1936, hereby issues 
its complaint, stating its charges with respect thereto as follows: 

Paracrapn 1. Respondent Richmond-Chase Co. is a corporation or- 
ganized and existing under the laws of the State of California, with 
its principal office and place of business located at 817 West Santa 
Clara Street, San Jose, Calif. The respondent corporation is en- 
gaged in the business of selling canned fruits and vegetables, proc- 
essed dried fruits and frozen foods (all of which are hereinafter desig- 
nated as “food products”), which it packs, processes, and cans at five 
canning plants which it operates in the State of California, one at 


DISMISSALS—-RICHMOND-CHASE CO. ET AL.—COMPLAINT 1567 


San Jose, the second at Stockton, a third at Mountain View, a fourth 
at Edenvale, and « fifth at San Leandro. The respondent corpora- 
tion is a substantial factor in the distribution and sale of food prod- 
ucts, selling approximately $25-million worth of such commodities 
each year. Such sales are made to buyers located in various sections 
of the United States, Alaska, the Territory of Hawaii, the Island of 
Puerto Rico, and many foreign countries. 

Par. 2. Respondent Edmund N. Richmond is an individual with his 
principal office and place of business located at 817 West Santa Clara 
Street, San Jose, Calif. He is now president of Richmond-Chase Co. 
and has been a substantial stockholder and an officer of said corpora- 
tion since some time after June 19, 1936. After becoming an officer, 
and at the present time, and for some time past as president, respond- 
ent Edmund N. Richmond has exercised, and still exercises, a substan- 
tial degree of authority and control over the business conducted by 
said corporation, including the direction of its distribution and sales 
policies. 

Par. 3. Respondent Charles M. O’Brien is an individual with his 
principal office and place of business located at 817 West Santa Clara 
Street, San Jose, Calif. He is now first vice president of Richmond- 
Chase Co. and has been a substantial stockholder and an officer of said 
corporation since some time after June 19, 1936. After becoming an 
officer, and at the present time, and for some time past as first vice 
president, respondent Charles M. O’Brien has exercised, and still 
exercises, a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its 
distribution and sales policies. 

Par. 4. Respondent Burnell E. Richmond is an individual with his 
principal office and place of business located at 817 West Santa Clara 
Street, San Jose, Calif. He is now second vice president of Rich- 
mond-Chase Company and has been a substantial stockholder and an 
officer of said corporation since some time after June 19, 1936. After 
becoming an oflicer and at the present time, and for some time past as 
second vice president, respondent Burnell E. Richmond has exercised, 
and still exercises, a substantial degree of authority and control over 
the business conducted by said corporation, including the direction of 
its distribution and sales policies. 

Par. 5. Respondent George A. Richmond is an individual with his 
principal office and place of business located at 817 West Santa Clara 
Street, San Jose, Calif. He is now secretary-treasurer of Richmond- 
Chase Co. and has been a substantial stockholder and an officer of said 
corporation since some time after June 19, 1936. After becoming an 
officer and at the present time, and for some time past as secretary- 
treasurer, respondent George A. Richmond has exercised, and still 
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exercises, a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its 
distribution and sales policies. 

Par. 6. Respondent corporation, as aforesaid, is now and has been 
since June 19, 1936, engaged in the business of packing, processing, 
selling, and distributing food products. Each of said individual] re- 
spondents through said corporate respondent has likewise been en- 
gaged in said business. Said respondents and each of them in the 
course and conduct of their business as aforesaid have sold and dis- 
tributed, and now sell and distribute their food products to buyers 
located in the several States of the United States and the Territories 
and insular possessions thereof and other places under the jurisdic- 
tion of the United States, including sales to buyers in the State of 
California. Said respondents cause such food products, when sold, 
to be transported from their places of business in California to the 
buyers thereof in the State of California and also to the customers of 
such buyers located in the several States of the United States, the 
Territories, insular possessions thereof, and other places under the 
jurisdiction of the United States. There has been since June 19, 1936, 
a constant current of trade and commerce conducted by each of said 
respondents in such food products between and among the various 
States of the United States, the Territories and insular possessions 
thereof and other places under the jurisdiction of the United States. 

Par. 7. Respondents, and each of them, through said respondent 
corporation, now sell and distribute, and since June 19, 1936, have 
sold and distributed, their food products in commerce through two 
separate and distinct methods: (1) By selling some such food products 
to buyers through brokers or agents; and (2) by selling some such 
food products directly to other buyers without the intervention of 
a broker or agent, and paying such buyers a commission or brokerage 
fee on such purchases. 

First: The first method is by selling food products to buyers through 
brokers. A broker of food products, as considered herein, may be de- 
fined as a sales agent who negotiates the sale of food products for and 
on account of the seller as principal and whose compensation is a 
commission or brokerage fee paid by the seller. Such brokers act as 
respondents’ sales agents, soliciting and obtaining orders for the re- 
spondents’ food products at respondents’ prices and on respondents’ 
terms. Such brokers generally transmit such purchase orders to the 
respondents who thereafter invoice and ship the food products to re- 
spondents’ customers. ‘The respondents pay such brokers for their 
service in negotiating and making such sales for the respondents 
account commissions or brokerage fees which are customarily based 
ona percentage of the invoice sales price of the food products sold. 
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Such brokers are not traders for profit and do not take title to nor 
have any financial interest in the products sold and neither make a 
profit nor suffer a loss on the transaction. This phase of respondents’ 
business is not challenged herein. 

Second: A second method, which is challenged by this complaint, 
is respondents’ sale in the course of the aforesaid commerce of food 
products direct to buyers who are paid directly or indirectly com- 
missions or brokerage fees on purchases made for their own account. 
All such buyers referred to herein are “direct buyers.” In trans- 
actions between respondents and such buyers, the respondents do not 
use brokers. Some of such direct buyers purchase respondents’ food 
products in the course of the aforesaid commerce for resale to their 
customers located in the several States of the United States. Other 
of respondents’ direct buyers who are classified as “export brokers” 
purchase some of respondents’ food products in the course of the 
aforesaid commerce for resale to their customers located in the sev- 
eral States of the United States and in Territories, insular possessions, 
or other places under the jurisdiction of the United States. 

Such direct buyers generally transmit their own purchase orders 
for food products directly to the respondents. The respondents there- 
after invoice and ship such food products directly to such buyers or 
to the customers of such buyers. Respondents collect the purchase 
price of the food products from the buyers and not from the buyers’ 
customers. The respondents, among their several methods of sales, 
pay such buyers commissions or brokerage fees on such purchases, 
usually by deducting or allowing from the invoice price of the food 
products purchased an amount which is equal or approximately equal 
to the commissions or brokerage fees paid by the respondents to their 
brokers, as illustrated in the first method. On sales made by the re- 
spondents to buyers whom the respondents classify or who classify 
themselves as “export brokers,” such commissions or brokerage fees 
are generally designated by respondents as “export discounts.” 

Contrary to the manner in which brokers operate (as described in 
the first method above), such buyers are traders for profit, purchasing 
and reselling such food products in their own names and for their 
own accounts, taking title to the food products and assuming all risk 
incident to ownership. Such resales are not made at the prices and 
on the terms dictated by respondents but at the prices and on the terms 
determined by the respective buyer who makes a profit or suffers a loss 
thereon, as the case may be. This phase of respondents’ business is 
challenged by this complaint. 

Par. 8. The respondents, and each of them, since June 19, 1936, in 
connection with the sale of their food products in commerce, as illus- 
trated in the second method set out in paragraph 7 herein, have been 
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and are now paying or granting and have paid and granted, directly 
and indirectly, commissions, brokerage or other compensation or 
allowances and discounts in lieu thereof to buyers on purchases of 
respondents’ food products made for their own account for resale. 

Par. 9. The acts and practices of the respondents, and each of them, 
in promoting the interstate sale of their food products, since June 19, 
1936, by paying or granting to buyers, directly or indirectly, commis- 
sions, brokerage or other compensation or allowances or discounts in 
lieu thereof by the second method set forth in paragraph 7 herein, are 
in violation of subsection (c) of section 2 of the Clayton Act, as 
amended. 


Compiaint Dismissep without prejudice by the following order: 

This matter came on to be heard by the Commission upon the com- 
plaint; respondents’ answer thereto; a stipulation as to the facts 
entered into by and between counsel in support of the complaint and 
counsel for the respondents which provides, among other things, that 
the stipulation .as to the facts may be considered in this proceeding in 
lieu of evidence in support of and in opposition to the charges in the 
complaint; recommended decision of the hearing examiner and re- 
spondents’ exceptions thereto; and briefs and oral argument of counsel. 

The complaint herein charges the respondents with violation of 
subsection (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, through the paying or granting of commis- 
sions, brokerage, or other compensation, or allowances and discounts 
in lieu thereof, on sales of respondents’ food products to direct buyers. 

It appears that the respondents discontinued 1 of the 2 types of 
transactions challenged in the complaint about 2 years prior to the 
issuance of the complaint and there is no indication that they will 
again engage in such transactions. The Commission is of the opinion 
that further corrective action with respect to such transactions is not 
required at this time. The Commission is of the further opinion that 
the allegations in the complaint with respect to the other type of 
transactions are not sustained. 

The Commission having duly considered the matter, and being now 
fully advised in the premises: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings should the facts warrant such action. 

Before Mr, Everett F. Haycraft, hearing examiner. 

Mr. Edward 8. Ragsdale and Mr. C. G. Miles for the Commission. 

Bell & Ehrlich, of Washington, D. C., for respondents. 
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H. G. Horniproox anv Arrx Om Propuctrs Co. Complaint, Octo- 
ber 18, 1939.1 Order, February 8, 1952. (Docket 3888.) 

Crarcr: Misrepresenting qualities and comparative merits in con- 
nection with the sale and distribution of lubricating oil for motors 
designated “Film-X Motor Oil.” 

AMENDED AND SUPPLEMENTAL CompLAINT: Pursuant to the pro- 
visions of the Federal Trade Commission Act, and by virtue of the 
authority vested in it by said act, the Federal Trade Commission, hav- 
ing reason to believe that H. G. Hornibrook, an individual, and Apex 
Oil Products Co., a corporation, hereinafter referred to as respond- 
ents, have violated the provisions of the said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its amended and supplemental com- 
plaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent H. G. Hornibrook is an individual for- 
merly trading as Apex Oil Products Co., and having his office and 
principal place of business at 100-200 17th Avenue, North, in the city 
of Minneapolis, State of Minnesota. Respondent Hornibrook in his 
individual capacity was for more than 1 year prior to May 1, 1939, 
engaged in the sale and distribution of a lubricating oil designated 
Film-X Motor Oil. 

Respondent Apex Oil Products Co. is a corporation organized and 
existing under the laws of the State of Minnesota and having its office 
and principal place of business at 100-200 17th Avenue, North, Min- 
neapolis, Minn. Said corporate respondent is now, and has been 
since the date of its incorporation on or about May 1, 1939, engaged 
in the sale and distribution of the lubricating oil designated Film-X 
Motor Oil. Said respondent corporation succeeded to the business 
of respondent H. G. Hornibrook and the said H. G.: Hornibrook is 
president and general manager of said respondent.corporation. Re- 
spondents have sold and distributed said product to wholesalers, re- 
tailers and other purchasers thereof. 

In the course and conduct of their business as aforesaid, the re- 
spondents caused said product, when sold, to be transported from 
their aforesaid place of business in the State of Minnesota to the 
purchasers thereof at their respective points of location in various 
States of the United States, other than the State of Minnesota, and 
in the District of Columbia. Respondents maintained, at all times 
mentioned herein, a course of trade in said product in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
H. G. Hornibrook, trading as Apex Oil Products Co., was engaged in 
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the practice of falsely representing the qualities and properties of his 
said lubricating oil by means of false and misleading statements 
and representations on labels on the containers in which said product 
was sold and by various other means, all of which statements and 
representations were distributed to members of the purchasing pub- 
lic situated in various States of the United States and in the District 
of Columbia. Among and typical of the statements and representa- 
tions disseminated as aforesaid are the following: 


FILM-X Motor Oil is guaranteed to remove carbon from the motor. 

FILM-X has several times the film strength of any other natural oil. Actual 
tests have demonstrated that motors using FILM-X show less than one-tenth 
the wear of motors using ordinary oil. 


Through the use of the aforesaid statements and representations, 
together with other statements of similar import and meaning not 
herein set out, respondent H. G. Hornibrook represented to pros- 
pective purchasers situated in various States of the United States and 
in the District of Columbia that the use of his lubricating oil in 
motors removes carbon therefrom; that his lubricating oil has several 
times the film strength of any other natural oil and is therefore su- 
perior to all other natural oils; and that motors using said 
respondent’s oil wear less than one-tenth as much as motors using 
other oil. 

Par. 3. In the course and conduct of its business the corporate 
respondent Apex Oil Products Co. has been, and is now, engaged in 
the practice of falsely representing the qualities and properties of its 
said lubricating oil by means of false and misleading statements and 
representations on labels on the containers in which said product is 
sold and by other various means, all of which statements and repre- 
sentations are distributed to members of the purchasing public situ- 
ated in various States of the United States and in the District of 
Columbia. Among and typical of the statements and representations 
disseminated as aforesaid is the following: 


FILM-X Motor Oil is guaranteed to remove carbon from the motor. 


Through the use of the aforesaid statement and representation, to- 
gether with other statements of similar import and meaning not 
herein set out, the corporate respondent Apex Oil Products Co. repre- 
sents to prospective purchasers situated in various States of the United 
States and in the District of Columbia that the use of its lubricating 
oil in motors will remove carbon therefrom. 

Par. 4. The aforesaid statements and representations by the re- 
spondents are grossly exaggerated, false and misleading. 

In truth and in fact respondents’ oil will not remove carbon from 
motors. The aforesaid advertisements containing statements that 
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respondents’ oil has several times the film strength of any other natu- 
ral oil unduly exaggerate the importance of the film strength of oils 
and serve as a representation that other oils of less film strength are 
inferior to respondents’ oil. The film strength of lubricating oil is not 
a true criterion of quality or superiority. Motors which are lubricated 
with respondents’ oil do not. wear less than one-tenth as much as 
motors lubricated with other oil. Any decrease in the wear of a motor 
effected through the use of respondents’ lubricating oil is not substan- 
tially greater than the decrease in the wear produced through the use 
of any high-quality lubricating oil. There is no substantial difference 
in the wear of a motor in which respondents’ lubricating oil is used 
and the wear of a motor in which any high-quality lubricating oil is 
used. 

Par. 5. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
number of the purchasing public into the erroneous and mistaken 
belief that such false and misleading statements and representations 
are true, and into the purchase of respondents’ products because of 
said erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


AMENDED ComPLatnt Dismissep without prejudice by the following 
order: 

This matter has come before the Commission upon the motion of 
counsel supporting the complaint to close this case without prejudice. 
No answer to this motion has been filed by respondents, each of whom 
has been duly served with a copy of said motion. 

It appearing from the record herein that all of the alleged false 
and misleading representations complained of in the amended com- 
plaint were discontinued many years ago; and 

It further appearing that in 1950 persons other than the individual 
respondent herein assumed ownership and control of the corporate 
respondent; and the Commission having no reason to believe that the 
alleged false and misleading representations which have been discon- 
tinued by respondents will be resumed, and it being of the opinion 
that in the circumstances the public interest does not require further 
corrective action in this matter at this time: 

It is ordered, That the amended complaint herein be, and it hereby 
is, dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding or to take such further or other action at any 
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time in the future with respect to the subject matter of said amended 
complaint as may be warranted by the then existing circumstances. 

Before Mr. Miles J. Furnas, Mr. Lewis 0. Russell and Mr, Edward 
E. Reardon, hearing examiners. 

Mr. Joseph Callaway for the Commission. 

Mr. George Nordlin, of Minneapolis, Minn., for respondents. 


Hiram E. Barser Traprna as Moror Equipment Specrayry Co. 
Complaint, March 23, 1942. Order, February 18, 1952. (Docket 
4737.) 

Cuarcu: Advertising falsely and misleadingly that goods would be 
shipped promptly upon receipt of order accompanied either by pay- 
ment in full or by one-third of the purchase price, that shipment would 
be made the day of receipt of remittance by telegraph shipment, and 
that goods so sent would be new and in usable condition ; in connection 
with the advertising for prospective agents and salesmen to engage in 
the sale and distribution of his three devices known as ““Mesco Fender 
Roller,” “Universal Wheel Check,” and “Tire Remover.” 

Comr.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Hiram E. 
Barber, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Hiram E. Barber, is an individual, trad- 
ing and doing business under the name Motor Equipment Specialty 
Co., and having an office and principal place of business in Beaver 
City, Nebraska. 

Par. 2. Respondent is now, and has been for more than three years 
last past, engaged in the business of manufacturing, selling, and dis- 
tributing three devices known as “Mesco Fender Roller,” “Universal 
Wheel Check,” and “Tire Remover.” The roller is designed and in- 
tended to be used for the removal of dents from automobile fenders, 
bodies, and tops, the wheel check to determine the alinement of auto- 
mobile wheels, and the tire remover to remove automobile tires from 
the rims or wheels. In the course and conduct of his business, re- 
spondent causes said devices, when sold, to be transported from his 
aforesaid place of business in the State of Nebraska to purchasers 
located in the various States of the United States and in the District 
of Columbia, Respondent maintains, and at all times mentioned here- 
in has maintained, a course of trade in said devices in commerce among 


and between the various States of the United States and in the District 
of Columbia. 
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Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of said devices by salesmen purchasing 
for resale, and others, respondent has advertised for salesmen to en- 
gage in the distribution of his devices in newspapers and magazines 
and other periodicals of general circulation, particularly among pros- 
pective agents and salesmen for devices of this general nature who 
sell direct to the ultimate consumer, and has caused letters and cir- 
culars to be sent to prospective agents and salesmen in various parts 
of the United States through the United States mails. Among and 
typical of the claims and representations made in said advertisements, 
letters, and circulars are the following: 

Get your samples and get going. 

If you are in a real hurry, then wire the money, Western Union, to Beayer City, 
Nebraska, via McCook, Nebraska. 

Or if you are in a real rush, then wire the money, Western Union, to Beaver 
City, Nebraska, via McCook, Nebraska, and we will ship the same day. 

Send this slip with money order or draft for $12.50 and I will send you the 
fender rollers and include the wheel check immediately. Or $14.00 gets the 
tire remover also. 

Cash with order is cheapest, but we will ship C. O. D. if one third accompanies 
order. 


Through the use of the aforesaid statements, and others similar 
thereto not set cut herein, respondent has represented that he will ship 
the goods ordered by prospective salesmen or agents, promptly upon 
receipt of the order, accompanied either by payment in full or by one- 
third of the purchase price, that when remittance is by telegraph ship- 
ment will be made the day of its receipt, and that the goods so sent 
will be new and in usable condition. 

Par. 4. The aforesaid representations so made and disseminated by 
respondent in the course of his aforesaid business were misleading and 
untrue. In truth and in fact, respondent, although well aware that 
salesmen and agents could not sell said devices without proper samples 
thereof, and that delay in the shipment thereof would be highly det- 
rimental to such persons, did not ship samples to persons sending 
orders by telegraph, accompanied by the amount of money required by 
the respondent, the same day that the remittance was received, nor did 
he ship samples to those ordering by mail with reasonable promptitude 
after receipt of such orders. In many instances he sent samples of 
said devices which were defective or second hand. 

Par. 5. In many instances, after the receipt of the goods ordered by 
prospective salesmen and agents had been unreasonably delayed by 
respondent’s failure to ship them seasonably, such salesmen and agents 
notified respondent of the cancellation of their orders, instructed him 
to make no shipment, and demanded the return of the money paid 
to respondent. It was the practice of respondent under such circum- 
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stances to disregard such instructions, to ship the goods, and to refuse 
the demand for refund. ; 

Par. 6. In many instances respondent has delivered to persons who 
purchased his said devices through his salesmen or agents, goods which 
were defective or second hand. 

Par. 7. Among and typical of claims and representations made by 
respondent with respect to the fender roller, in the manner set forth in 
paragraph 8 hereof, are the following: 

. . . they are neat, handy, easily operated 

. equipment that will slip these dents out quickly and easily. 

This outfit really lifts the dent out of the fender. It does the job quickly, 
CAaSily. ~- - 

Works so easily that it is just a swing of the wrist. . . 

Through the use of the aforsesaid statements, and others similar 
thereto not set out herein, respondent has represented that the tech- 
nique of the operation of his said fender roller is easily acquired. 

Par. 8. The aforesaid representations so made and disseminated 
by respondent in the course of his aforesaid business were misleading 
and untrue. In truth and in fact, it is not possible to operate the 
fender roller satisfactorily without a considerable amount of practice, 
the proper technique is not readily acquired even by persons having 
some mechanical aptitude and skill, and large numbers of those who 
purchased said device for resale were wholly unable to use it succcess- 
fully. A satisfactory demonstration is in almost every instance neces- 
sary to effect sales. Respondent’s representations were made to pro- 
spective salesmen or agents, and no disclosure that a study of the 
operation of the device, and a considerable amount of practice there- 
with, was necessary as a preliminary to attempting to sell it, until 
after the prospective salesman or agent had paid for his sample. 

Par. 9. Among and typical of other claims and representations 
made by respondent with respect to his fender roller in the manner 
set forth in Paragraph Three hereof, are the following: 

These products are what 95% of the garage and fleet owners must have . . 
They are indispensible. 

Modern tools for modern cars. 

That is why these tools sell so well. 

- Something that practically every shop needs and very few have. 
. . . the finishing tools have been doubling in sales each week for the past 


few weeks. That means just one thing. They are what practically every garage 
ought to have and they are finding it out. 


So you see why these tools are so popular. 


Body and fender men who have spent years in learning to do perfect work 
with old fashioned equipment find that Mesco rollers do the work better, easier, 
and many times quicker. 


That is just what these new tools are. They are finely engineered tools, 


made and developed through years of experience, and work on the most modern 
cars. 
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Through the use of the aforesaid statements, and others similar 
thereto not set out herein, respondent has represented that there was 
a great and growing need for and demand for the said rollers, that 
they were readily salable, that they were adopted for use on current 
and recent automobile models, that they were extremely efficient, and 
were finely engineered to accomplish and would accomplish the pur- 
pose for which they were intended, and were highly meritorious. 

Par. 10. The aforesaid representations so made and disseminated 
by respondent in the course of his aforesaid business were misleading 
and untrue. In truth and in fact, there are many other methods of 
and tools for removing dents from fenders, the demand for respond- 
ent’s device was almost negligible, was not increasing, and it was not 
readily salable. The tool is not well adapted to the large, high-crown 
fenders of automobiles of recent years, and the device is for practical 
use, almost entirely without merit. 

Par. 11. Among and typical of other claims and representations 
made by respondent with respect to all his devices, in the manner set 
forth in paragraph 8 hereof, is the following: 

We have never done much advertising because we didn’t need to. These tools 
sell readily . . . and we had all the salesmen we could use. However, we 
have enlarged our output. 

Through the use of the aforesaid statement and others similar 
thereto not set out herein, respondent has represented that he had done 
little advertising for salesmen, because he had enough to sell his former 
output, but that his production had recently been enlarged. 

Par. 12. The aforesaid representations so made and disseminated 
by the respondent in the course of his aforesaid business were mislead- 
ing and untrue. The respondent’s advertising for salesmen had been 
extensive and continuous. The tools did not sell readily, the respond- 
ent never had enough salesmen to dispose of his output, and his facili- 
ties for production were never increased. 

Par. 13. Respondent has also engaged in the practice of represent- 
ing to prospective salesmen that certain territory was open, when in 
fact exclusive rights to sell in such territory, in whole or in part, had 
been granted by respondent to others. 

Par. 14. Among and typical of other claims and representations 
made by respondent with respect to the opportunities for the sale of 
his devices, in the manner set forth in paragraph 3 hereof, is the 
following: 

Every mechanic a prospect, 95% virgin. 

Through the use of the aforesaid statement, and others similar 
thereto not set out herein, respondent has represented that little effort 
has been made to sell the said devices, and that they have never been 
offered to the vast majority of prospective purchasers. 
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Par. 15. The aforesaid representations so made and disseminated 
by respondent in the course of his aforesaid business were misleading 
and untrue. In truth and in fact, efforts to sell said devices have been 
made by a large number of people over a large part of the United 
States, and they have been offered to great numbers of prospective 
purchasers. 

Par. 16. Respondent has also engaged in the practice of inserting 
in the advertising matter referred to in paragraph 3 hereof, what 
purport to be copies of favorable testimonials from users of his devices. 

In truth and in fact such testimonials, were never given by the 
persons by whom they were represented to have been given. 

Par. 17. Respondent has also engaged in the practice of represent- 
ing, by means of letters sent through the United States mails, to 
prospective salesmen and others in various States of the United States, 
that his devices, and his representations with respect thereto, have 
been submitted to and approved by the Federal Trade Commission 
and the United States Post Office Department and that the devices 
have been approved by and are in use by departments and agencies of 
the United States Government. Such representations were made by 
statements such as: 

We have already shown the Postal Inspectors and the Federal Trade Com- 
mission that they do everything we say... 

The Federal Trade Commission and Postal authorities . . . both have been 
here and looked over our merchandise, investigated its operation and construc- 
tion, and our claims in our literature. The most they have done is to suggest 
some changes in the wording of some of our statements. ... We consider this our 
best recommendation. 

. . . these tools are in the use of the United States Government. 


Par. 18. The aforesaid representations so made and disseminated 
by respondent in the course of his aforesaid business are misleading 
and untrue. In truth and in fact neither the postal authorities of the 
United States nor the Iederal Trade Commission has passed upon 
the merits of respondent’s devices or approved them or the claims 
made by respondent for them. None of the tools are used by any 
department or agency of the United States Government. 

Par. 19. Among and typical of claims and representations made by 
respondent with respect to his wheel check in the manner set forth 
in paragraph three hereof, are the following: 


The Universal has been tested beside machines costing $375.00 and it is every 


of as accurate. In fact it is more accurate than any machine we have had the 
privilege of testing it with. 


glere is nothing to break or get out of order. Put the heaviest truck on it 
and it won’t be injured in the least. 


Through the use of the aforesaid statements, and others similar 
thereto not herein set out, respondent has represented that the device 
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will disclose faulty alignment of automobile wheels with a greater 
accuracy than other devices intended for the same purpose, that the 
construction is such that the device will not break or get out of order, 
and that it may be used to test the heaviest vehicles without injury. 

Par. 20. The aforesaid representations so made and disseminated 
by respondent in the course of his aforesaid business are misleading 
and untrue. In truth and in fact the said wheel check is not ac- 
curate, and is inferior in accuracy to other devices used for the same 
purpose. It frequently gets out of order, and is damaged when used 
under heavy vehicles. It is poorly constructed and is of little practical 
merit. 

Par. 21. The use by respondent of the statements and representa- 
tions, as set forth herein, in connection with the offering for sale and 
sale of his said devices, has had the tendency and capacity to mislead 
and deceive purchasers and prospective purchasers thereof into the 
false and erroneous belief that such claims and representations were 
true, and to induce them to purchase such devices on account thereof. 

Par. 22. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter has come before the Commission upon the motion of 
counsel supporting the complaint to dismiss the complaint without 
prejudice. No answer to said motion has been filed by respondent, 
upon whom a copy of said motion has been duly served. 

It appearing from said motion that respondent has not been engaged 
in the business to which the complaint in this matter relates for many 
years, and the Commission being of the opinion that in the circum- 
stances the public interest does not require further corrective action 
in this matter at this time: 

It és ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding or to take such further or other action at any time 
in the future with respect to the subject matter of said complaint as 
may be warranted by the then existing circumstances. 

Before Mr. J. Hari Cox, hearing examiner. 

Mr. Randolph W. Branch for the Commission. 


American Councit on Pusric AFrarrs ET AL. Complaint, August 
24,1949. Order, February 15,1952. (Docket 5695.) 

Cuarce: Representing falsely and misleadingly, through use of 
substitute titles, that books and pamphlets are new works, in con- 
nection with the publication, sale, and distribution of new issues of 
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works previously published by others, mainly United States Gov- 
ernment agencies. - 

Comriarnr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal-Trade Commission, having reason to believe that Amer- 
ican Council on Public Affairs, a corporation, and Morris B. Schnap- 
per, individually and as an officer of said corporation, hereinafter 
referred to as respondents, have violated the provisions of the-said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapn 1. American Council on Public Affairs is a corporation 
existing and doing business under and by virtue of the laws of the 
District of Columbia with its office and principal place of business 
located at 2153 Florida Avenue, Washington, D. C. Said corpora- 
tion also does business under the trade name of Public Affairs Press. 
Respondent Morris B. Schnapper is the executive secretary of said 
corporate respondent with his office and principal place of business 
located at 2153 Florida Avenue, Washington, D. C., and controls and 
directs the acts, policies and business affairs of said corporation, par- 
ticularly in respect to the acts and practices alleged herein. The 
respondents are now, and have been for more than 1 year last past, 
engaged in the publication, sale and distribution of books in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. Respondents cause and have caused said books when sold 
to be shipped from their said place of business located in the Dis- 
trict of Columbia to purchasers thereof located in the various States 
of the United States and in the District of Columbia. 

Said respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said books in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Their volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the sale of their books, respondents have 
engaged, subsequent to March 21, 1938, in the practice of advertising, 
selling and distributing books and pamphlets, previously published 
by others, under names or titles different from the names or titles 
under which said books or pamphlets were previously published. 

The books and pamphlets so advertised, sold and distributed by re- 
spondents include, but are not limited to: 


“American Names” previously published by the United States Department 


of the Interior under the title: “The Origin of Certain Place Names in the 
United States.” , 
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“Fishery Resources of the United States” previously published as Senate 
Document No. 51, 79th Congress, and printed and sold by U. S. Government 
Printing Office under the title: “Fishery Resources of the United States: Letter 
of the Secretary of the Interior transmitting pursuant to law, a report on a survey 
of the fishery resources of the United States and its provinces.” 

“Guide to American Business Directories,” previously published by the United 
States Department of Commerce, are printed and sold by U. S. Government 
Printing Office under the title: “American Business Directories.” 

“Endless Horizons” previously published by the United States Government 
Printing Office under the title: “Science, the Endless Frontier.” 

“Dictionary of Guided Missile Terms” previously published by the National 
Military Establishment Research and Development Board under the title: 
“Glossary of Guided Missile Terms.” 

“Mineral Resources of the United States” previously published by the United 
States Government Printing Office under the title: “Mineral Position of the 
United States” as an appendix to “Hearings before a Subcommittee of the Com- 
mittee on Public Lands, United States Senate, Eightieth Congress.” 

Par. 4. Through the use of the titles aforesaid, and other substitute 
titles not specifically set out herein, respondents have represented, di- 
rectly and by implication, that the books and pamphlets so titled by 
them are new works. 

The said representation is false and misleading. In truth and in 
fact, the said books and pamphlets are not new works but are new issues 
of works previously published by others. 

Par. 5. Through the use of the words “American Council on Public 
Affairs” in the name of the corporate respondent, respondents have 
represented, directly and by implication, that the said respondent is in 
some fashion connected with the United States Government, that it 
is a body elected or otherwise constituted as an advisory body on public 
affairs, is an assembly for consultation and advice on public affairs 
or has some status other than that of a book publisher and seller and 
functions as an educational or public service organization. 

The said representations are false and misleading. In truth and in 
fact, respondent American Council on Public Affairs has no connec- 
tion whatever with the Government of the United States, is not a body 
elected or otherwise constituted as an advisory body on public affairs, 
is not an assembly for consultation and advice on public affairs. It is 
engaged in the business of selling and distributing books and is not 
an educational or public service organization. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Oxper granting respondents’ appeal from initial decision of hear- 
ing examiner, and decision of the Commission dismissing complaint 
without prejudice, follows: 

This matter came before the Commission upon respondents’ appeal 
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from the hearing examiner’s initial decision, respondent Morris B. 
Schnapper’s statement and supplemental statement in support of the 
appeal, and the brief filed in opposition to the appeal by counsel 
supporting the complaint. 

The principal ground relied on by respondents in support of their 
appeal is that the hearing examiner’s findings as to the unfair and 
deceptive nature of the titles of their publications are not supported 
by the record. No appeal has been taken from the hearing examiner’s 
ruling dismissing the allegations of the complaint relating to the use 
of the corporate respondent’s name. 

The hearing examiner found that respondents have published and 
sold books and pamphlets under names different from those under 
which they had previously been published by the Government; that 
by the use of such substitute titles respondents have represented that 
these books were new works; that their use of such substitute titles 
has the tendency and capacity to, and does, mislead prospective pur- 
chasers into believing the publications are new works; that persons 
are thereby induced to purchase respondents’ books; and that such 
acts and practices of the respondents constitute unfair and deceptive 
acts and practices in commerce in violation of the Federal Trade 
Commission Act. 

The complaint alleges respondents’ use of substitute names on pub- 
lications containing previously published material is an unfair prac- 
tice only to the extent that the substitute names have the tendency and 
capacity to cause the purchase of the new publications by persons who 
would not have purchased them had they realized the new publications 
consisted of the same material as that contained in the original publi- 
cations. The Commission is of the opinion that these allegations are 
not supported by the evidence of record. The evidence relating to 
those publications which were specifically found by the hearing exam- 
iner to have such misleading titles is as follows: 

1. “Fishery Resources of the United States, edited by Lionel A. 
Walford.” The contents of respondents’ book so entitled were orig- 
inally published as a Senate document with the title “Fishery Re- 
sources of the United States.” This material was later republished 
by the Government with the heading “Fishery Resources of the United 
States of America, by Fish and Wildlife Service, edited by Lionel A. 
Walford.” The latest Government edition of this material is ad- 
vertised by the Government Printing Office as “Fishery Resources of — 
the United States.” Respondents’ publication gives credit to the Fish 
and Wildlife Service. There is no appreciable difference between 
any of these titles and there exists no reasonable basis for anyone 
mean with the Government publication being misled by respond- 
ents’ title. 


2. “Endless Horizons, by Vannevar Bush.” The contents of re- 


DISMISSALS—AM. TELEVISION LABORATORIES—CHARGE 1583 


spondents’ volume so entitled have not previously been published in 
this form. As it clearly reveals in its acknowledgments, this publi- 
cation contains materials chiefly drawn from the author’s previous 
writings and speeches. The Government publication “Science the 
Endless Frontier, Report to the President on a Program for Postwar 
Scientific Research,” found by the hearing examiner to be identical to 
respondents’ publication, in fact contains material which comprises 
only approximately one-fourth of the material contained in respond- 
ents’ publication. As it is a new publication, this volume was prop- 
erly given a new title, 

3. “American Names, by Henry Gannett.” Respondents’ volume 
so named on the cover contains a title sheet reading “A Guide to the 
Origin of Place Names in the United States—American Names—By 
Henry Gannett.” The contents of this volume are essentially the 
same as those contained in a bulletin compiled by the United States 
Geological Survey entitled “The Origin of Certain Place Names in 
the United States, by Henry Gannett.” This bulletin was first pub- 
lished in 1904 and has been out of print since 1905. Any possibility of 
a purchaser being misled to his injury by the difference in these names 
is reduced to insignificance by the fact that the earlier publication has 
been out of print for almost 50 years. 

For similar reasons, the Commission is of the opinion that the evi- 
dence of record does not sustain the allegations of the complaint re- 
lating to the titles of other publications of the respondents and is of 
the further opinion that in the circumstances the public interest does 
not require any further action in this matter at this time. 

It is ordered, Therefore, that respondents’ appeal from the hearing 
examiner’s initial decision be, and it hereby is, granted. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding or to take such further or other action at any 
time in the future with respect to the subject matter of said complaint 
as may be warranted by the then existing circumstances. 

Before Mr. Clyde M. Hadley, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 


American TELEvIsIon Laporarorirs, Inc., rr AL. Complaint, May 
20, 1944. Complaint, August 18, 1944.1 Order, March 20, 1952. 
(Docket 5161.) 

Cuarcz: Falsely advertising as to free services, educational quali- 
ties, job and employment opportunities, terms and conditions, etc., in 
connection with the sale and distribution of correspondence courses in 
the field of television, radio and communications. 


1 Amended. 
213840—_54——_103 
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Awenpep Comeiaint: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that American Television Laboratories, Inc., a corporation, and Ulises 
A. Sanabria, Samuel R. Rabinoff, Elmer D. Carter, Lee de Forest, 
A. J. Cole, and J. M. Shaddrick, individually and as officers and 
directors of American Television Laboratories, Inc., hereinafter re- 
ferred to as respondents, have violated the provisions of said act and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent American Television Laboratories, Inc., 
is a corporation, organized and doing business under and by virtue 
of the laws of the State of Illinois, with its office and principal place 
of business at 433 East Erie Street, Chicago, Ill. Said corporate re- 
spondent also has an office and place of business at 5612 Sunset 
Boulevard, Los Angeles, Calif. 

Respondents Ulises A. Sanabria, Elmer D. Carter, A. J. Cole, and 
J. M. Shaddrick, individuals, have their office and principal place of 
business at 483 East Erie Street, Chicago, Ill. Respondents Samuel 
R. Rabinoff and Lee de Forest have their office and principal place of 
business at 5612 Sunset Boulevard, Los Angeles, Calif. Respondents 
Ulises A. Sanabria, Elmer D. Carter and Samuel R. Rabinoff are the 
stockholders and directors of said corporate respondent. Respondents 
Ulises A. Sanabria, Lee de Forest, A. J. Cole, J. M. Shaddrick, and 
Samuel R. Rabinoff are officers of said corporate respondent. Said 
individual respondents, as directors and officers of said corporate 
respondent, are in active control of its management, and formulate, 
control and direct its policies and practices. 

Par. 2, For more than 2 years last past, respondents have been en- 
gaged, and are now engaged, in the sale and distribution of courses of 
instruction in the field of television, radio, and communications, to 
members of the public. In the conduct and course of said business, 
respondents have caused, and now cause said courses of instruction, to- 
gether with materials and equipment furnished therewith, when sold, 
to be transported from their place of business in the State of Illinois, 
to numerous purchasers thereof located in various States of the United 
States and in the District of Columbia. Purchasers pursue said 
courses by correspondence through the medium of the United States 
anita 2 tn te deta in ents thereto, some take laboratory 
tofore, and at all times sic error une ee 
maintain, a course of trade i 1c POORER 

) ade in said courses of instruction, materials 


and equipment among and between the various States of the United 
States and in the District of Columbia. 
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Par. 3. In the conduct and course of said business and for the pur- 
pose of inducing the purchase by members of the public of said courses 
of instruction, together with said materials and equipment furnished 
therewith, respondents, by means of advertisements in magazines, 
periodicals, and newspapers and by means of letters and circulars, and 
also by means of personal solicitations of salesmen under the direc- 
tion of said respondents, have made and make various representa- 
tions with respect to said corporate respondent, its courses of instruc- 
tion, the materials and equipment furnished therewith, its personnel, 
the television industry, the opportunities for employment therein, and 
other matters in connection with said courses of instruction. Among 
and typical of the representations thus made are the following: 

(1) That corporate respondent offers a free training course in tele- 
vision and radio and will accept suitable young men for such course, 
to provide the television industry with trained television engineers, 
and that it maintains a training division for such purpose, by reason 
of (a) its being an industrial laboratory and manufacturer interested 
in the expansion of the television industry; (+) its having taken on 
the task for the television industry of providing said industry with 
trained engineers and technicians as needed upon such expansion; (c) 
its head engineers having assured the Government and the television 
industry that it would make available large numbers of well trained 
men for key positions in the television industry; (d) the Government 
having approved commercial television only after receiving such as- 
surances; and (¢) for various other reasons calculated to interest 
young men in employment in the television industry, without, how- 
ever, disclosing that its business is that of operating a correspondence 
school and a laboratory training school, and that such free course is 
offered only for the purpose of obtaining students who will pay it for 
its regular tuition course. 

(2) That corporate respondent’s training courses are given to train 
men who will accept employment in the television industry and for 
no other purpose. 

(3) That the men who enter corporate respondent’s training agree- 
ments become its “associates” and such agreements constitute “work- 
ing” agreements or arrangements. 

(4) That positions as television engineers and technicians (at cer- 
tain salaries) are available and will be available in the television in- 
dustry to all men who are accepted by corporate respondent to take, 
and who will devote themselves to, its television courses. 

(5) That the television industry is rapidly expanding and will ex- 
pand rapidly, and that trained television engineers are needed in 
such industry and will soon be needed in large numbers. 

(6) That corporate respondent’s free training course in television is 
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a complete engineering course which will qualify the man who devotes 
himself to it for a position as a trained television engineer in the 
television industry. pais 

(7) That corporate respondent’s course, herein referred to as its 
“tuition course,” is a complete engineering course which will-qualify 
the man who devotes himself to it for a position as a trained televi- 
sion engineer in the television industry, calling such course when re- 
ferring to it as its “engineering course,” its “Television Engineering 
Training” and its “Engineering Course in Television,” and at such — 
times for comparison, calling its free training course in television its 
“technicians course,” its “Technicians Training,” its “technical train- 
ing” and asits “Radio Communications Training.” 

(8) That students taking such correspondence courses and labora- 
tory training are instructed and trained personally by its engineers 
Lee de Forest and Ulises A. Sanabria. 

(9) That the student who is enrolled in corporate respondent’s free 
training course, upon enrolling in its course, herein referred to as the 
“tuition course,” will continue to receive instruction free and all that 
the student has to do is to pay for the equipment furnished by it with 
the latter course; also representing to other prospective students for 
such tuition course who have not first enrolled in said free course, that 
the student in such tuition course pays only for the equipment fur- 
nished with such course and that the corporate respondent gives the 
instruction therein free. 

(10) That corporate respondent is engaged in giving, and gives free 
courses of instruction and training in television, radio, communica- 
tions, and other subjects, without at the same time making it equally 
clear that it is engaged in the business of operating a school on a tuition 
basis, of the type commonly called a “correspondence school,” and not 
in pursuance of, nor in aid of, any manufacturing, research, or govern- 
ment activities, and that it is engaged in giving, and gives such free 
courses only for the purpose of obtaining students who will enroll in, 
and pay for the correspondence courses which it gives on a tuition 
basis, commonly called “correspondence school courses” and for no 
other purpose, and particularly not for the purpose of providing in- 
dustry or the government with trained television, radio, communics- 
tions, or other engineers and technicians. 

(11) That corporate respondent will determine, or has determined, ~ 
or its engineering staff or department will determine, or has deter- 
mined, from an examination of data submitted by the student on work 
done by him on such free course and from other data furnished by 
him whether he is qualified to undertake designated work in engi- 
neering. 


(12) That in connection with its regular tuition course corporate 
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respondent will deliver to the student certain equipment which will 
become his property. 

(13) That the manufacturers’ net “group” price of the equipment 
furnished by corporate respondent with its tuition course is equal to 
a certain amount (comparing such price with the amount of its 
tuition). 

(14) That in connection with said free course and said regular 
tuition course corporate respondent will furnish certain residence 
laboratory training. 

(15) That in connection with its regular tuition course, the student 
will be given and furnished by corporate respondent, certain instruc- 
tions, training, and equipment. 

(16) That anyone with “reasonable” qualifications can become a 
trained television, radio and communications engineer and technician 
by taking such free course. 

(17) That a student who has been “accepted” by corporate respond- 
ent to take its regular tuition course of instruction and training is a 
person whom it has determined has the qualifications to take such 
course and become a trained television, radio and communications 
engineer and technician. 

(18) That corporate respondent’s regular tuition correspondence 
course is different from its free course. 

Par. 4. The representations set out in subparagraphs 1 to 5 inclusive, 
of paragraph 3, aforesaid, and others of similar import and meaning 
heretofore made by respondents, give the false and erroneous impres- 
sion, and have the capacity of causing, and have caused many persons, 
many of whom have entered into tuition and other contracts with the 
corporate respondent, to have the false belief, that corporate respond- 
ent is engaged in giving training courses to provide the television in- 
dustry with trained television engineers and technicians; whereas, as 
a matter of truth, its purpose in obtaining and accepting students for 
its courses, together with everything that it does in that connection, as 
aforesaid, is to enable it to operate its school at a profit, and for no 
other purpose, regardless of any incidental benefit to some student, 
industry, or the government. 

By the use of the terms “associates” and “working agreements” and 
similar terms, as referred to in subparagraph 3 of paragraph 3 afore- 
said, and by the use of the representations hereinabove set out and 
others of similar import and meaning heretofore made by respondents, 
respondents have given, and give prospective students for corporate 
respondent’s tuition courses, the false and erroneous impression that 
the men who take such courses are not students of, or in a school, but 
are men who are working for, and under an arrangement with, a televi- 
sion laboratory and manufacturing establishment whereby acceptable 
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men are trained to fill positions, as television engineers and technicians, 
in the television industry, and particularly, positions, as trained tele- 
vision engineers and technicians, in connection with the design, con- 
struction, installation and operation of television equipment and 
facilities designed and manufactured by corporate respondent. 

The representations set out in subparagraphs 4 and 5 of paragraph 
3, aforesaid, and others of similar import and meaning made by re- 
spondents, are false and deceptive and have the capacity to cause, and — 
have caused many persons, many of whom have entered into tuition 
and other contracts with the corporate respondent, to believe that such 
representations are true. In truth, there were and are no reliable 
facts upon which to base a representation, or to assume that television 
engineers or technicians of the kind that the corporate respondent pro- 
poses to train by its courses are now needed or will be needed in suffi- 
cient numbers, or at any ascertainable salaries, to warrant the repre- 
sentations made by respondents as to the present and future needs of 
the television industry and its possibilities for employment. 

The representations set out in subparagraphs 6 and 7 of paragraph 3 
aforesaid, and others of similar import and meaning made by respond- 
ents, are false and deceptive in that the corporate respondent’s courses 
of instruction and training described aforesaid, and represented by 
respondents to be engineering courses, are in no sense complete or 
true engineering courses, as the term “engineering course” is used gen- 
erally and understood by engineers, and by students and teachers of 
engineering, and cannot be relied upon by a student who devotes him- 
self to such courses in the manner directed by the corporate respondent, 
and according to its method and plan of instruction, to qualify him 
for a position as a trained engineer or technician in the television 
industry, because of the lowness of its entrance requirements for the 
students which such respondent accepts and offers to accept for such 
courses, and because of the inadequacy of its plan and method of in- 
struction and training and of its system of grading. 

Respondents’ representations that the corporate respondent’s 
correspondence courses, as well as its laboratory training work, are 
given under the personal direction of its engineers de Forest and Sana- 
bria, referred to in subparagraph 8 of paragraph 3 aforesaid, and 
others of similar import and meaning heretofore made by respondents, 
are gross exaggerations and deceptive. Personal instruction, either 
by correspondence or in the laboratory, by either de Forest or Sanabria 
1s too limited to warrant such representations. In fact, the corporate 
respondent’s correspondence courses are little more than a series of 
printed booklets and the lessons therein are graded in a more or less 
mechanical manner. To a large number of the students, whom the 
corporate respondent offers to accept and does accept in such course, 
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such lessons beyond the initial ones, could not possibly be, and are noth- 
ing more than fruitless, although perhaps, interesting reading, and 
certainly could not be, and are not, of any benefit to them as a course in 
engineering, for the reason that ee are wholly unprepared education- 
ally to undertake studies in engineering, and could not, and do not 
understand, or solve the engineering problems contained in the corpo- 
rate respondent’s lesson-booklets. The fact is that said respondent, 
after getting students interested in its free course as a course in engi- 
neering, itself later represents to such students that such course is only 
a “technician’s” course and not an “engineering” course, in order to 
induce such students to take its tuition course which it then states is 
its engineering course. 

The representations set out in subparagraph 9 of paragraph 3 afore- 
said, and others of similar import and meaning heretofore made by 
respondents, are false and deceptive in that corporate respondent’s 
instruction in any course in which it receives any money from a student 
is not “free,” regardless of the value or price of any equipment which 
it may agree to furnish such student in connection with such course. 
The fact is that the corporate respondent depends on money thus re- 
ceived from students on contracts entered into with students covering 
such instruction, herein called “tuitions,” for the operation of its 
school, and for the profits, if any, derived from such operation. The 
further fact is that, in many instances, such equipment is never de- 
livered to the student, although a large portion, or even all of the tui- 
tionis paid. The fact is that the corporate respondent has taken from 
many students tuition contracts, and installment payment thereon, and 
insisted on receiving such payments at times when it could not deliver 
the equipment agreed by it to be delivered to such students, and when 
it was in possession of no facts upon which it could reasonably or 
validly base an assumption that it would be able to deliver such equip- 
ment as called for by such contracts or at any other time. 

In truth and in fact, it is deceptive and grossly misleading for 
respondents to represent that any course that the corporate respond- 
ent gives is “free,” because under its plan and method of obtaining 
students for its “tuition courses,” its purpose is not to give a student 
a “free” course, but to get him to start its tuition course on a free 
basis, and then, by its well-laid plan, to induce him to permit it to 
convert the course thus ostensibly started as a “free course” into a 
“tuition course,” and to sign a contract for its “tuition course,” with- 
out, in many instances, changing in any substantial way the course 
started, and without becoming obligated itself to furnish any addi- 
tional material or equipment, unless, and until, the student has taken 
a large number of lessons. The fact is that the latter contingency 
may never be reached, in view of the fact, that such student, like many 
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students, may never reach such point in the course, although, like 
all students who are thus induced to sign contracts for such “tuition 
courses,” he thereupon agrees under the terms of such contract to pay 
for the course in full. The use of the word “free” under such cir- 
cumstances is a trick and an unfair scheme on the part of the cor- 
porate respondent to deceive prospective students for its “tuition 
courses,” and such use has the tendency to deceive and does deceive a _ 
large number of students who are induced thereby to enroll in said 
respondent’s so called “free course.” 

While the corporate respondent, in instances where a student “sub- 
scribes” to said “free course,” but does not thereafter enroll in said 
“tuition course,” may furnish the remaining lessons of such “free 
course” without charge; yet the fact is that respondents’ representa- 
tions with reference to the corporate respondent’s giving such free 
course were and are all used by them as a means of selling and dis- 
tributing, and in connection with the sale and distribution by the 
corporate respondent, in commerce of its tuition courses, and as thus 
used were and are false and deceptive. Likewise, respondents have 
used, and use false and deceptive representations concerning the 
quality of the corporate respondent’s free course, falsely representing 
it as an engineering course, together with false and deceptive repre- 
sentations regarding the corporate respondent, the nature and ex- 
tent of its free course, and its reasons for offering such free course, 
its engineers, and its activities, its business, and its interests and 
obligations, in order to obtain favorable notice by prospective students 
for its tuition course and finally to obtain from them their contracts 
for such tuition course. For the same reason, respondents have de- 
ceived and deceive such prospective students for the corporate re- 
spondent’s tuition course by failing to inform them that the corporate 
respondent is a correspondence school, that it operates such school 
as a business, and that its courses are given as a part of and in pur- 
suance of its correspondence school business, and also by failing to 
inform them regarding many other pertinent matters, known to re- 
spondents, necessary for a clear and complete understanding of the 
contracts covering said tuition courses which the corporate respondent 
has induced and does induce said students to sign. The corporate 
respondent’s use of representations that it is a laboratory and a manu- 
facturer, and interested in the expansion of television, and like repre- 
sentations, has the tendency to create, and does create the erroneous 
impression in the minds of its prospective students for its tuition 
course that It gives its courses as a part of a laboratory and manu- 
fa cturing buiness, and because, being in such business, it is interested 
in the expansion of the television industry. 

Ra Neti set out in subparagraphs 10 to 18, inclusive, of 
agraph 3, aforesaid, and others of similar import and meaning here- 
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tofore made by respondents, are false and deceptive, and have the 
capacity to deceive, and do deceive many persons, many of whom have 
entered into tuition and other contracts with the corporate respondent, 
by reason of the failure of respondents to disclose at the time of the 
making of such representations facts necessary to a clear and complete 
understanding of the representations thus made by them, and, for 
the reasons indicated above, and others known to respondents, were 
likely to induce and did induce courses of action desired by the cor- 
porate respondent on the part of its prospective and enrolled students, 
including: the signing by such students of contracts for “tuition 
courses” which would not have been obtained, if such facts had been 
disclosed by respondents. 

The aforesaid representations and implications made and published 
by respondents as aforesaid were and are grossly exaggerated, false, 
misleading and deceptive. 

Par. 5. The foregoing acts and practices used by respondents in 
connection with the offering for sale, and the sale and distribution, 
in commerce, of the corporate respondent’s courses of instruction, have 
misled and deceived, and have the capacity and tendency to, and do, 
mislead and deceive, purchasers of said courses into the erroneous 
and mistaken belief that the representations and implications alleged 
aforesaid are true, when, in fact, they are not true, and to induce them 
to purchase and pursue said courses on account thereof. 

Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Comp.aint Dismissep by the following order: 

Respondents American Television Laboratories, Inc., Ulises A. 
Sanabria, Samuel R. Rabinoff, and Elmer D. Carter by their attorneys, 
on August 28, 1950, filed with the Commission a motion that this pro- 
ceeding be dismissed without prejudice to the Commission’s right to 
reinstate the same if the public interest should so require at some 
future time, upon the ground that the proceeding is not in the public 
interest. ‘s3 . 

The Commission having duly considered the matter and being now 
fully advised in the premises and being of the opinion that there is 
no present public interest sufficient to warrant carrying this pro- 
ceeding further: . 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
such other and further proceedings as future facts warrant. 

Before Mr. George Biddle and Mr. Clyde M. Hadley, hearing 


examiners. 
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Mr. D. E. Hoopingarner and Mr. J. R. Phillips, Jr., for the Com- 
mission. 

Willard & Bloche, of Oak Park, Ill., and Mr. J. Harvey Levinson, 
of Chicago, Ill., for respondents. 


Jack KirinMan rer au. Dornc Business as Bon Dana Sports- 
wear Co. Complaint, March 26, 1951. Order, May 22, 1952. 
(Docket 5864.) 

Cuarcr: Misbranding in violation of the Wool Products Labeling 
Act through substituting for manufacturers’ tags others carrying de- 
ceptive information as to fiber content. 

Compiainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by 
virtue of authority vested in it by said acts, the Federal Trade Com- 
mission, having reason to believe that Jack Kleinman, Louis Ezratty, 
and Irving Zaneoff, individually, and as co-partners, trading under 
the name Bon Dana Sportswear Co., hereinafter referred to as re- 
spondents, have violated the provisions of said acts and rules and 
regulations promulgated under the Wool Products Labeling Act of 
1939, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paragrarny 1. Respondents Jack Kleinman, Louis Ezratty, and 
Irving Zaneoff, are copartners doing business under the name Bon 
Dana Sportswear Co. and have their office and principal place of busi- 
ness located at 1359 Broadway, New York, N. Y. 

Par. 2. Subsequent to June 21, 1950, respondents manufactured 
for introduction into commerce, introduced into commerce, offered for 
sale in commerce, and sold and distributed in commerce, as “com- 
merce” is defined in the Wool Products Labeling Act of 1939, wool 
products as “wool products” are defined therein. The said wool 
products included ladies’ skirts which were made by respondents from 
a fabric designated as “Parker-Wilder 1121,” purchased from Strand 
Woolen Co. on or about June 21, 1950. 

: Par. 3. Upon the labels affixed to the said skirts appeared the fol- 
owing: 


Bon Dana Sportswear 
5082 

50% Wool 

50% Rayon 


Par. 4. The said skirts were misbranded within the intent and 
meaning of the said act, and the rules and regulations promulgated 
thereunder in that they were falsely and deceptively labeled with re- 
spect to the character and amount of their constituent fibers. In 
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truth and in fact, the said skirts were not 50 percent wool, as “wool” 
is defined in said act, but contained substantial amounts a “Teused 
wool” and Sesnnnerasd wool” as those terms are defined in said act; 

the aggregate of the woolen fibers therein constituted less than 50 
percent of the said skirts and they contained more than 50 percent 
of rayon. The said articles were further misbranded in that the 
labels affixed thereto did not show the percentage of the total fiber 
weight thereof, exclusive of ornamentation not exceeding 5 percent 
of said total fiber weight, of: “reused wool” and “reprocessed wool,” 
as those terms are defined in said act and the aggregate of all other 
fibers, each of which constituted less than 5 percent of such total 
fiber weight. 

Par. 5. The person by whom the piece goods, from which said 
skirts were made by respondents, were manufactured for introduc- 
tion into commerce affixed thereto labels and tags as required by 
said act containing information with respect to its fiber content as 
‘follows: 

20% Wool 
30% Reprocessed Wool 
50% Rayon 

Respondents have further violated the provisions of the Wool 
Products Labeling Act of 1939 by substituting for said tags and affix- 
ing to the said skirts tags and labels containing information set forth 
in paragraph 3 herein with respect to the content thereof which was 
not identical with the information with respect to such content upon 
the tags and labels as affixed to the wool product from which said 
skirts were made by the person by whom it was manufactured for 
introduction into commerce. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged were in violation of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, and consti- 
tuted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

Orper denying appeal from initial decision of hearing examiner 
and decision of the Commission dismissing complaint without prej- 
udice follows: 

This matter came on to be heard by the Commission upon the appeal 
of counsel supporting the complaint from the hearing examiner’s © 
initial decision dismissing the complaint herein without prejudice. 

The complaint in this matter alleges that respondents sold in com- 
merce wool products, including certain ladies’ skirts, which were made 
by respondents from a fabric designated as “Parker-Wilder 1121” 
purchased from the Strand Woolen Co. on or about June 29, 1950, 
which fabric was composed of 50-percent rayon, 20-percent wool and 
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30-percent reprocessed wool. Said complaint further alleges that said 
skirts were misbranded in that they were labeled 50-percent wool and 
50-percent rayon. The hearing examiner in his initial decision. held 
that there is no evidence that any skirt made by respondents from the 
“Parker-Wilder 1121” fabric was ever sold or offered for sale labeled 
as 50-percent wool and 50-percent rayon. He further held that re- 
spondents had through inadvertence misbranded a few dozen sample 
skirts made from an unknown fabric. These skirts were of a total — 
value of approximately $480 as compared with respondents’ annual 
‘sales of $3,500,000. Upon this record the hearing examiner in his 
initial decision held that the allegations of the complaint had not been 
sustained and ordered that the complaint be dismissed without 
prejudice. . 
From this initial decision counsel supporting the complaint brings 
this appeal upon the ground that the record proves that the mis- 
branded skirts were made from the “Parker-Wilder 1121” fabric. 
In support of this position counsel supporting the complaint urges 
that this fact is shown by respondents’ cutting records and by a visual 
comparison of the “Parker-Wilder 1121” fabric and the misbranded 
skirts. In fact, respondents’ cutting records only show that the 
“Parker- Wilder 1121” fabric was made into style 8037 skirts. The 
misbranded skirts are labeled style 5082. It is true that styles 8037 
and 5082 are the same except that 8037 is used for garments containing 
wool and 5082 is used for garments which are nonwool and that as the 
misbranded skirts are part wool the number 5082 is clearly erroneous. 
Therefore, upon these records it is possible that the misbranded skirts 
could be style 8037 garments made from the “Parker-Wilder 1121” 
fabric which had been erroneously marked not only as to style number 
but also as to wool content. -However, such a conclusion is pure con- 
jecture and has not been proved. The contention of counsel support- 
ing the complaint that the Commission could determine if the fabrics 
are identical by a visual comparison is of no merit. Proof of identity 
of such fabrics by visual comparison requires a degree of expertness 
in this particular field not possessed by the Commission. ea: 
As contrasted with the evidence showing a possibility that the mis- 
branded skirts were made of the “Parker-Wilder 1121” fabric is the 
sworn testimony of respondent Kleinman that all of the garments 
made of the “Parker-Wilder 1121” fabric were correctly labeled as 
90-percent rayon, 20-percent wool and 30-percent reprocessed ‘wool. 
Respondents explain the misbranded skirts as being a small sample 
run which was erroneously marked through inadvertence. This 
contention is supported by the fact that even the style number on 
these skirts was clearly erroneous. 
Meelis mann tachured a large number of garments from. the 
g “Wilder 1121” fabric. If this record had connected the mis- 
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branded skirts to this fabric it would have indicated a deliberate and 
serious violation of the Wood Products Labeling Act. On the absence 
of such proof the record only shows that respondents in one isolated 
case sold a small number of garments which were accidentally mis- 
branded. 

Upon this record the Commission is of the opinion that the appeal 
of counsel supporting the complaint is of no merit and that the hearing 
examiner’s initial decision is appropriate in all respects to dispose 
of this proceeding. 

It is ordered, therefore, That the appeal of counsel supporting the 
complaint from the initial decision of the hearing examiner be, and it 
hereby is, denied. 

It 1s further ordered, That the initial decision of the hearing exam- 
iner shall on the 22d day of May 1952, become the decision of the 
Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
on March 26, 1951, issued and subsequently served its complaint in this 
proceeding upon the respondents Jack Kleinman, Louis Ezratty, and 
Irving Zaneoff, individually, and as copartners doing business as 
Bon Dana Sportswear Co., charging them and each of them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of those acts. After the issuance of said com- 
plaint and the filing of an answer thereto in which all respondents 
joined, hearings were held at which testimony and other evidence in 
support of, and in opposition to, the allegations of said complaint 
were introduced before the above-named trial examiner theretofore 
duly designated by the Commission, and said testimony and other 
evidence were duly filed in the office of the Commission. Upon the 
submission of all evidence, counsel for respondents moved to dismiss 
the complaint upon the following grounds: (1) failure of proof to 
sustain the charges therein contained, and (2) lack of public interest, 
which motion was taken under advisement by the examiner to be dis- 
posed of in his initial decision. Thereafter, the proceeding regu- 
larly came on for final consideration by said trial examiner on the 
complaint, the joint answer thereto, testimony and other evidence, 
proposed findings as to the facts and conclusions submitted by re- 
spective counsel, oral argument not having been requested; and said 
trial examiner, having duly considered the record herein, makes the 
following findings as to the facts, conclusion drawn therefrom and 


order: 
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FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Jack Kleinman, Louis Ezratty, and 
Irving Zaneoff are copartners doing business under the name Bon 
Dana Sportswear Co. and have their office and_ principal place of 
business located at 1359 Broadway, and maintain a factory at 253 
West 26th Street, New York, N. Y. 

Par. 2. Subsequent to June 21, 1950, respondents manufactured for 
introduction into commerce, introduced into commerce, offered for 
sale in commerce, and sold and distributed in commerce, as “com- 
merce” is defined in the Wool Products Labeling Act of 1939, wool 
products as “wool products” are defined therein. The said wool prod- 
ucts included ladies’ skirts which were made by respondents from a 
fabric designated as “Parker-Wilder 1121,” purchased from Strand 
Woolen Co. on or about June 21, 1950. 

Par. 8. The fabric designated as “Parker-Wilder 1121” purchased 
from the Strand Woolen Co. when received by respondents had labels 
affixed thereto showing the fiber content as “20% wool, 30% re- 
processed wool, 50% rayon.” 

The specific and only charge in the complaint is that respondents 
misrepresented the wool content of skirts made out of said fabric by 
substituting labels, which were attached to the skirts when sold, con- 
taining the following representation: 

Bona Dana Sportswear 
5082 

50% Wool 

50% Rayon * 


There is no evidence that any skirt made by respondents from the 
fabric purchased from the Strand Woolen Co. and designated 
“Parker-Wilder 1121” was ever sold or offered for sale by respond- 
ents with a tag attached thereto containing the words and figures 
“5082, 50% wool, 50% rayon” and the charge is not sustained. 

Par. 4. Respondents made various styles of women’s dresses, each 
style being designated by a number. Different fabrics were made into 
skirts of the same style, all being given the same style number. The 
books and records of the respondents made and kept in the regular 
course of business in conformity with the Wool Products Labeling Act 
of 1939 and the invoices conclusively show the following: 

The fabric purchased from the Strand Woolen Co. and designated 
“Parker-Wilder 1121” was, by respondents, cut into 56 two-piece 
garments consisting of a skirt and jacket, the cut number being 6499 
and the style number, 901. The garments were sold and shipped on 
September 14, 1950, or within 24 hours thereafter. 

On October 26 or 27, 1950, more than a month after the skirts made 
from the fabric purchased from the Strand Woolen Co. and designated 
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as “Parker-Wilder 1121” had been made into garments and sold and 
delivered to the purchasers, an investigator for the Commission called 
at respondents’ factory, examined their books and records and the 
labels on finished garments then in the factory. The books disclosed 
that the fabric designated as “Parker-Wilder 1121” had been cut into 
garments of the style No. 901. In the showroom he found several 
racks of garments labeled style 901, “55% wool, 45% rayon.” He 
made no inquiry to ascertain the fabric from which the garments were 
made or from whom purchased, but concluded that as they bore the 
style number 901 they were made from the fabric purchased from the 
Strand Woolen Co. and designated “Parker-Wilder 1121” and were 
mislabeled. The evidence conclusively shows he was mistaken. There 
is no evidence that these garments were mislabeled. 

Par. 5. Respondents have been manufacturing women’s wearing 
apparel since 1943, their annual business aggregating $3,500,000 per 
annum. From the inception of this proceeding respondents have 
frankly admitted that during the year 1950 some 6 dozen (the exact 
number not being known) sample skirts of the approximate value 
of $480 and containing wool were made in their factory and without 
their knowledge and solely through inadvertence on the part of em- 
ployees were misbranded. Respondents’ books and records do not dis- 
close from what source the material, out of which the sample skirts 
were made, was purchased. There is, however, no evidence that con- 
nects these sample skirts, or two skirts made and sold by respondents 
and offered in evidence, with the fabric purchased from the Strand 
Woolen Co. and designated “Parker-Wilder 1121.” 


CONCLUSION 


The violation of the Wool Products Labeling Act of 1939 with 
which the respondents are charged in the complaint and which forms 
the basis for the charge of violation of the Federal Trade Commis- 


sion Act is not sustained. 
ORDER 


It is ordered, That the complaint in this proceeding be, and the 
same is, dismissed without prejudice to the right of the Commission to 
institute further proceedings should other and future facts warrant. 

Before Mr. Webster Ballinger, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 

Florea & Florea, of New York City, for respondents. 


Moszs WEISS ET AL. TRADING As Mocten Manuracrurine Co. Com- 
plaint, December 20, 1945. Order, June 2, 1952. (Docket 5409.) 

Cuarce: Advertising falsely as to maker through use of a picture 
previously connected with competitor’s product; using the word 
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“manufacturing” in trade name improperly; and failing to disclose 
rayon content; in connection with the sale and distribution of scarfs 
embroidered with the seal or insignia of a branch of the United 
States Armed Forces. 

Compiainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Moses 
Weiss, Irving Weiss, Fay Weiss, and Ann Weiss, individuals trading 
as Moglen Manufacturing Co., hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof should be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. The respondents, Moses Weiss, Irving Weiss, Fay 
Weiss, and Ann Weiss, are individuals trading and doing business 
as Moglen Manufacturing Co., with their principal office and place 
of business at 1170 Broadway, New York, N. Y. Respondents are 
now and for more than 1 year last past have been engaged in the 
offering for sale, sale and distribution of scarfs which have em- 
broidered thereon the seal or insignia of one of the various branches 
of the United States Armed Forces. 

Respondents have caused and are now causing said scarfs when 
sold by them to be transported from their place of business in the 
State of New York to purchasers thereof at their various points of 
location in the various States of the United States other than New 
York, and in the District of Columbia. Respondents maintain and 
at all times mentioned herein have maintained a course of trade in 
said scarfs in commerce among and between various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as aforesaid, 
respondents have been and are in competition with other corporations 
and individuals and with firms and partnerships selling and distribut- 
ing scarfs in commerce between and among the various States of 
the United States and in the District of Columbia. Among such 
competitors is the firm of Beau Brummel Ties, Inc., of Cincinnati, 
Ohio. 

Par. 38. Beau Brummel Ties, Inc., of Cincinnati, Ohio, some time 
during 1942, created a scarf identified with the armed forces of the 
United States by means of an emblem or insignia. Said concern sold 
and now sells its scarfs and other products almost exclusively to retail 
accounts, such as post exchanges and ships services, where said prod- 
ucts were and are purchased by substantial numbers of the military 
forces. The packaging, advertising and counter displays which ac- 
companied said products not only identified them by the name of 
“Victory Insignia Scarfs,” a product of Beau Brummell Ties, Ine., 
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but also through the use on circular matter of the featured picturiza- 
tion of a girl over whose head and shoulders were distinctly draped 
a scarf bearing an emblem or insignia including a open eagle and the 
word “Army.” 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their scarfs, the respondents began 
to disseminate advertising or printed matter among military estab- 
lishments in various States of the United States in or about August 
1943, and which advertising or printed matter bore the trade name 
“Moglen Manufacturing Company.” It also featured the pictorial 
representation of a girl having a scarf arranged over her head and 
shoulders and the picturization was an exact likeness of that used by 
Beau Brummell Ties, Inc., referred to in paragraph 8 hereof. 

Par. 5. The use by the respondents of the aforesaid misleading 
and deceptive picturization on their advertising or printed matter 
simulating that which, through prior use, has become associated in 
the minds of purchasers as identifying scarfs of the aforesaid Beau 
Brummell Ties, Inc., has had and now has the tendency and capacity to 
mislead and deceive purchasers and prospective purchasers as to the 
source and origin of said scarfs and causes a substantial portion of said 
purchasing public because of such erroneous and mistaken belief to 
believe that such scarfs are manufactured by Beau Brummell Ties, 
Inc., and because of such belief to purchase a substantial quantity of 
said scarfs. 

Par. 6. In the course and conduct of their business as aforesaid, 
respondents, by the use of the word “manufacturing” as part of their 
trade name which appears on their letter order blanks, have conveyed 
the impression or belief that said respondents make or manufacture 
said scarfs or that the scarfs are made or manufactured in premises 
which the said respondents actually own or operate or directly and 
absolutely control. 

Par. 7. The aforesaid representation is false, misleading and decep- 
tive. In truth and in fact respondents do not own, operate or control 
any plant or factory for the manufacture of the products offered for 
sale and sold by them as aforesaid, but are engaged in the sale and 
distribution of said scarfs made, processed, and manufactured by, 
and purchased from others. 

Par. 8. There is a marked preference on the part of purchasers for 
resale and a substantial portion of the purchasing public for dealing 
directly with and buying products from the manufacturer thereof. 

Par. 9. The use by the respondents of the aforesaid false, misleading 
and deceptive representation with respect to their said scarfs, as 
alleged in ‘paragraph 6, has had and now has the tendency and capacity 
to mislead and deceive and has misled and deceived purchasers and 
prospective purchasers into the erroneous and mistaken belief that 
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such representations are true and causes a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of said scarfs. 

Par. 10. Among the products offered for sale and sold by the re- 
spondents, in commerce as aforesaid, are some which are composed 
wholly or in part of rayon. 

Par. 11. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance and fabrics manufactured from such rayon fibers simulate natural 
fiber fabric in texture and appearance. Garments manufactured from 
such rayon fabrics have the appearance and feel of natural fiber gar- 
ments, and many members of the purchasing public are unable to 
distinguish between such rayon garments and garments manufactured 
from natural fibers. Consequently such rayon garments are readily 
accepted by some members of the purchasing public as natural fiber 
products. 

Par. 12. Products manufactured from silk, the product of the co- 
coon of the silk worm, have for many years been held and still are 
held in great public esteem because of their outstanding quality and 
there has been for many years and still is a public demand for such 
products. 

Par. 13. The respondents sell in commerce, as aforesaid, scarfs com- 
posed wholly or in part of rayon, which scarfs simulate in texture 
and appearance scarfs composed wholly or in part of silk, the product 
of the cocoon of the silk worm. Respondents do not inform the pur- 
chasing public of the fact that the scarfs which resemble silk in texture 
and appearance are made wholly or in part of rayon and not of silk. 

Par. 14. The practice of respondents in offering for sale and selling 
said scarfs manufactured wholly or in part of rayon which resemble in 
texture and appearance scarfs manufactured from silk, in commerce 
as aforesaid, without disclosing in words familiar to the purchasing 
public the fact that the said scarfs are composed wholly or in part 
of rayon, is misleading and deceptive and many members of the pur- 
chasing public are thereby led to believe that said garments are com- 
posed wholly or in part of silk, the product of the cocoon of the silk 
worm. 

Par. 15. The use by the respondents of the acts and practices, as al- 
leged in paragraph 18, has had and now has the capacity and tendency 
to and does mislead and deceive purchasers and prospective purchasers 
as to the fiber content of their said product and as a result of this said 
deception, substantial quantities of respondents’ products are pur- 
chased in the belief that they are composed of silk, the product of the 
cocoon of the silk worm. 


Par. 16. The aforesaid acts and practices of the respondents, as 
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herein alleged, are all to the prejudice and injury of the public and 
respondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Compiatnr Dismissep by the following order: 

This matter came on to be heard by the Commission upon the com- 
plaint, respondents’ answer thereto, testimony and other evidence 
taken before a hearing examiner of the Commission theretofore duly 
designated by it, recommended decision of the hearing examiner 
recommending dismissal of the complaint, and a memorandum from 
the Chief, Division of Litigation of the Commission’s Bureau of Anti- 
deceptive Practices, stating that counsel for respondents and counsel 
supporting the complaint both concur in the recommendation of the 
hearing examiner and further stating that respondents have discon- 
tinued the sale of the products involved in this proceeding. 

The complaint herein alleges that in connection with the sale of 
scarfs, in commerce, respondents have engaged in the following 
unfair methods of competition and unfair and deceptive acts and 
practices which have had the tendency and capacity to cause a sub- 
stantial portion of the purchasing public to purchase their scarfs 
because of the erroneous beliefs caused by such unfair acts, practices, 
and methods: (1) used in their advertisements a picture of a girl 
wearing a scarf, which picture through prior use had become iden- 
tified in the minds of the purchasing public with the products of a 
competitor; (2) used the word “manufacturing” as a part of their 
trade name although the said products are manufactured by others; 
and (8) failed to inform the purchasing public that said scarfs, which 
simulated silk in texture and appearance, were in fact rayon. 

The record shows that the only similarity between respondents’ 
advertising and that of the competitor, Beau Brummell Ties, Inc., 
was respondents’ use of a picture of a girl wearing a scarf, which 
picture had previously been used by Beau Brummell Ties, Inc., in its 
advertising. Respondents’ use of this picture was limited to its order 
blanks, which blanks were sent only to dealers. All of these order 
blanks state in bold type that they are literature of the “Moglen Man- 
ufacturing Company.” There is no evidence that this picture has be- 
come identified in the minds of purchasers with scarfs by Beau Brum- 
mell Ties, Inc. Nor is there anything so unique or unusual about 
the picture as to cause and likelihood of it becoming so identified or 
fixed in the minds of purchasers. Furthermore, inasmuch as this 
picture was only used by respondents on their order blanks sent to 
dealers, any possibility of deception is largely limited to such deal- 
ers. And inasmuch as these blanks can only be used to order scarfs 
from the Moglen Manufacturing Co., it is difficult to see how any 
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dealer could prepare such an order and continue to be deceived as to 
the source of the scarfs ordered. The Commission, therefore, is of 
the opinion, that the allegations of the complaint that respondents’ 
use of this picture has had the tendency and capacity to mislead 
purchasers as to the source of said scarfs is not sustained by this 
record. 

The record further shows that with the exception of the embroider- 
ing of the insignia on the scarfs and the occasional use of outside help 
when their plant capacity was overtaxed, respondents did perform all 
of the manufacturing processes required to produce their scarfs. 
Therefore, the allegations of the complaint as to their use of the word 
“manufacturing” in their trade name are not sustained. 

The record further shows that respondents’ scarfs were composed 
of rayon, that they did simulate silk in texture and appearance, and 
that respondents did not mark or otherwise identify said scarfs as 
being made of rayon until nine months prior to the issuance of the 
complaint herein. Starting at that time respondents, by printed 
matter accompanying each scarf and appearing upon each box in 
which said scarfs were packed, disclosed the rayon content of their 
scarfs. The Commission has been advised that since the time of the 
hearings held herein, respondents have discontinued the sale of said 
scarfs and are now engaged in another business. The Commission 
has no reason to believe that respondents will resume the sale of 
unmarked rayon products which simulate silk and, therefore, is of 
the opinion that in the circumstances the public interest does not re- 
quire further corrective action in this matter at this time. 

It is ordered, Therefore, that the complaint herein be, and it hereby 
is, dismissed. 

Before Mr. James A. Purcell, hearing examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Mr. S. John Block, of New York City, for respondents. 


Tue ANGosTURA-WUPPERMANN Corp. Complaint, September 12, 
1950. Order, June 26, 1952. (Docket 5809.) 

Cuarce: Advertising falsely that product was made solely from 
lemons or from lemon juice, and the flavor derived wholly from 
lemons, in connection with the sale and distribution of its powdered 
beverage flavoring preparation “Drylem.” 

Comp.atnr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that The 
Angostura-Wuppermann Corp., a corporation, hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
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‘be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 
i Paracrapu 1. Respondent, the Angostura-Wuppermann Corp., 
1s a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New York, with its office and 
principal place of business located at 157 Chambers Street in the city 
‘of New York, N. Y. 

Par. 2. Respondent is now and for more than one year last past 
has been engaged in the sale and distribution of a beverage flavoring 
preparation designated as “Drylem,” the ingredients of which are 
dehydrated lemon juice, dehydrated whole ground lemon, lemon oil 
from lemon rind, corn sirup solids, citric acid, calcium phosphate, 
and U. S. certified color. It is a powder, which for use is intended to 
be dissolved in water, 10 ounces of powder to approximately 1 gallon 
of water. 

Respondent causes its said product, when sold, to be transported 
from its place of business in New York to purchasers thereof located 
in other States of the United States and in the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said flavoring preparation in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondent’s volume of business in such 
commerce is substantial. 

Par. 3. In the course and conduct of its aforesaid business subse- 
quent to March 21, 1938, respondent has disseminated, and has caused 
the dissemination of various advertisements concerning its said prod- 
uct, “Drylem,” by United States mails, by their insertion in period- 
icals having a general circulation, and also by circulars and other 
printed matter, all of which were distributed in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of its said product; and has disseminated, and 
has caused the dissemination of advertisements concerning its said 
product by various means for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of its said 
product in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Among and typical of the statements and repre- 
sentations contained in said advertisement disseminated and caused 
to be disseminated, as aforesaid, are the following: 

True flavor of 110 fresh lemons in 10-o0z. bottle. 


A lemon juice base any barman can use with confidence. 
Drylem, a high quality almost uniform product that captures the true flavor 


of fresh lemons. 
Drylem is prepared from dehydrated lemon Juice so your customers get true 


lemon flavor and you save 70 to 75% of the cost of fresh lemons, 


1604 FEDERAL TRADE COMMISSION DECISIONS 


Produced by a special process which captures and imprisons the fresh flavor 
of fresh lemons. 

Now at last a lemon juice base you can use with confidence... not a syD- 
thetic . . . not an “acid mixer.” It’s the real McCoy backed by a quality house. 

Drylem is a lemon mix made with fresh fruit as a base. When you serve Dry- 
lem you get true lemon flavor but you save 60 to 70% of the cost of fresh lemons. 

Drylem is not a synthetic or ersatz or a so-called emulsion “acid mixer.” It 
is an actual concentrate in powder form which captures and imprisons the 
fresh flavor of fresh lemons. 

Par. 4. Through the use of the advertisements containing the state- 
ments hereinabove set forth, and others similar thereto not specifically 
set out herein, and the name “Drylem,” respondent has represented 
directly and by implication that its product is made solely from lemons, 
is made solely from lemon juice, and that the flavor is derived wholly 
from lemons and is the flavor of fresh lemons. 

Par. 5. The aforesaid advertisements are misleading in material 
respects and constitute “false advertisements,” as that term is defined 
in the Federal Trade Commission Act. ; 

In truth and in fact, respondent’s product “Drylem” is not made 
solely from fresh lemon juice or lemons, nor is its flavor derived solely 
from lemons and is not the flavor of fresh lemons. 

Par. 6. The use by the respondent of the aforesaid false advertise- 
ments has had and now has the tendency and capacity to mislead a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that the statements contained therein are true, and 
have caused a portion of the purchasing public to purchase substan- 
tial quantities of respondent’s product because of such erroneous and 
mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and desceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Orvrr approving stipulation and dismissing complaint without 
prejudice, follows: 

It appearing to the Commission that the respondent, The Angos- 
tura-Wuppermann Corp., has executed and tendered to the Commis- 
sion an offer of settlement of this proceeding in the form of a proposed 
stipulation as to the facts and agreement to cease and desist; and 

It further appearing that said stipulation and agreement cover 
substantially all the acts and practices charged in the complaint as 
violations of the Federal Trade Commission Act; and 

The Commission being of the opinion that in the circumstances the 


ee interest does not require further corrective action at the present 
ime: 
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It is ordered, That the said stipulation as to the facts and agreement 
to cease and desist be, and the same hereby is, accepted and approved. 

It is further ordered, 'That the complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to issue another complaint and institute such other and further pro- 
ceedings as future facts warrant. 

Before Mr. William L. Pack, hearing examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 
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STIPULATIONS 


DIGEST OF STIPULATIONS! EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPULA- 
TIONS ? 


0340.* Products and Devices for Leg Ailments—Therapeutic and Preven- 
tive Qualities—Clyde W. Cook and Freda C. Rath, copartners trading 
as Viscose Co., with their principal office and place of business lo- 
cated in Chicago, I]., engaged in the business of offering for sale and 
selling drug products and devices composing the “Viscose Home 
Method,” entered into an agreement to cease and desist from dis- 
seminating or causing to be disseminated any advertisement for the 
products or any other products of substantially the same compositions 
or possessing substantially the same properties whether sold under 
those names or any other names which : 

(a) Represents in any manner that any of the products, or any 
combination thereof, is effective as a treatment for or will prevent, 
correct, relieve, heal or cure swollen legs not due to venous congestion, 
fever leg, phlebitis or inflamed veins; 

(6) Represents in any manner that any of the products, or any 
combination thereof, has any significant effect as a treatment for 
preventing, correcting, healing or curing varicose ulcers, leg ulcers 
or ulcerations, leg sores, varicose eczema or dry or scaly leg rash 
except in some instances where through the combination of such ef- 
fect as they may have in temporarily reducing venous congestion, 
their anti-pruritic action and their protective effect such results may 
be accomplished ; 


41The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, July 1, 1951, to June 30, 1952, inclusive. Digests 
of previous stipulations of the kind herein involved accepted by the Commission may be 
found in vols. 10 to 47) of the Commission’s Decisions. 

2 Under a reorganization of the Commission’s internal structure, effective June 1, 1950 
(see annual report for that year at p. 6), the former Bureau of Trade Practice Conferences 
and the Bureau of Stipulations were consolidated into the Bureau of Industry Cooperation, 
and a Division of Stipulations was created, under said Bureau, to handle such work. 

For an account of a prior reorganization, effective August 12, 1946, under which the 
Division of Stipulations, then created, was charged with the handling of all matters con- 
sidered appropriate for settlement by stipulation, including both such matters as had 
theretofore culminated in the false and misleading advertising stipulations effected 
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and 
those theretofore effected through the Trial Hxaminer’s Division, see footnote in volume 
45 at p. 845. 

2 Substitute. 
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(c) Represents in any manner that any of the products, or any 
combination thereof, (1) will restore circulation in the legs or (2) 
relieve the effects of poor circulation except insofar as they may 
temporarily reduce venous congestions; 

(d) Represents in any manner that any of the products, or any 
combination thereof, (1) has any significant effect on pain or (2) 
relieves itching except where the source of the itching is accessible 
to local application ; 

(e) Represents in any manner that the Viscose Paste Boot, of it- 
self, or in combination with any other of the products, is effective 
as a treatment for or will prevent varicose veins, vein weakness or 
swollen legs due to venous congestion or has any beneficial effect on 
such conditions except to temporarily reduce venous congestion and 
the swelling accompanying venous congestion ; 

(f) Represents through use of the words “Dr. Clason,” or in any 
other manner, that a person by that name-is connected with the sale 
of the products or that any person is connected with their sale when 
such is not a fact. 

It is understood and agreed that this stipulation is in substitution 
of those previously in effect in this matter, they being those executed 
by C. W. Cook as trustee of the common-law trust under which the 
business was formerly operated and which were approved by the 
Federal Trade Commission on September 12, 1932, and December 1, 
1937, respectively. (1-5971, Apr. 8, 1952.) 

3658." Tarpaulins—Size.—Stipulation 3658 has been amended so that 
it now reads: 

Crawford Manufacturing Co., Inc., a corporation, engaged in the 
sale and distribution of canvas goods including tarpaulins, or canvas 
coverings, in interstate commerce, in competition with other corpora- 
tions and with individuals and concerns likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Crawford Manufacturing Co., Inc., in connection with the offering 
for sale, sale or distribution of tarpaulins, or canvas coverings, in 
commerce, agreed to cease and desist from the use of any label, brand, 
tag, advertisement, writing or representation which purports to desig- 
nate or indicate the size or dimensions of any of such products that does 
not plainly disclose the actual size or dimensions thereof at the time 
of completion of manufacture. Such size shall be designated “fin- 
ished size” and shall be accompanied by a statement clearly indicating 
that such “finished size” is the size at the time of completion of manu- 
facture and revealing the fact, when such is the case, that the product 
is Subject to shrinkage due to varying climatic conditions and possible 


+ Amended. See 36 BF, T. C. 1068. 
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retraction from tension applied in the course of manufacture, as for 
example: 

Finished Size (size at time of completion of manufacture) : 8 ft. by 10 ft. 

(This product is subject to shrinkage due to varying climatic conditions and 
possible retraction from tension applied in the course of manufacture.) 

Provided, however, Nothing herein shall be construed as prohibit- 
ing truthful disclosure of the cut-size of such product when such cut- 
size is shown in conjunction with, and with no greater conspicuousness 
than, any marking of the “finished size” and when explanation is made 
of the meaning of “cut-size.” The term “cut-size” as used herein shall 
mean the size or dimensions of a tarpaulin, or canvas covering, before 
the making of its seams, hems or reinforcement turnovers. Any con- 
junctive statement or markings of finished and cut-size dimensions 
shall be accompanied by a statement clearly indicating that the product 
is subject to shrinkage due to climatic conditions and possible retrac- 
tion from tension applied in the course of manufacture, as for example: 

Finished Size (size at time of completion of manufacture): 8 ft. by 10 ft. 
Cut size (size before making seams, hems, and reinforcement turnovers) : 8 ft. 
6 in. by 10 ft. 6 in. 

(This product is subject to shrinkage due to varying climatic conditions and 
possible retraction from tension applied in the course of manufacture.) 

Crawford Manufacturing Co., further stipulated and agreed that, as 
thus amended, all terms and conditions of stipulation No. 3658 shall 
remain in full force and effect. (1-17110, Dec. 13, 1951.) 

3659.1 Tarpaulins—Size.—Stipulation No. 3659 has been amended so 
that it now reads: 

Crawford-Austin Manufacturing Co., a corporation, engaged in 
the sale and distribution of canvas goods including tarpaulins, or 
canvas coverings, in interstate commerce, in competition with other 
corporations and with individuals and concerns likewise engaged, 
entered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

Crawford-Austin Manufacturing Co., in connection with the sale 
and distribution of tarpaulins, or canvas coverings, in commerce as 
defined by the Federal Trade Commission Act, agreed forthwith to 
cease and desist from the use of any label, brand, tag, advertisement, 
writing or representation which purports to designate or indicate the 
size or dimensions of any of such products that does not plainly dis- 
close the actual size or dimensions thereof at the time of completion 
of manufacture. Such size shall be designated “finished size” and 
shall be accomplished by a statement clearly indicating that such 
“finished size” is the size at the time of completion of manufacture 
and revealing the fact, when such is the case, that the product is sub- 


1 Amended. See 36 F. T. C. 1064. 
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ject to shrinkage due to varying climatic conditions and possible 
retraction from tension applied in the course of manufacture, as for 
example: 

Finished Size (size at time of completion of manufacture): 8 ft. by 10 ft. 

(This product is subject to shrinkage due to varying climatic conditions and 
possible retraction from tension applied in the course of manufacture.) 

Provided, however, Nothing herein shall be construed as prohibiting 
truthful disclosure of the cut size of such products when such cut- 
size is shown in conjunction with, and with no greater conspicuous- 
ness than, any marking of the “finished size,” and when explanation 
is made of the meaning of “cut-size.” The term “cut-size” as used 
herein shall mean the size or dimensions of a tarpaulin, or canvas cov- 
ering, before the making of its seams, hems or reinforcement turnovers. 
Any conjunctive statement or markings of finished and cut-size dimen- 
sions shall be accompanied by a statement clearly indicating that the 
product is subject to shrinkage due to climatic conditions and possible 
retraction from tension applied in the course of manufacture, as for 
example: 

Finished Size (size at time of completion of manufacture) : 8 ft. by 10 ft. Cut 
Size (size before making seams, hems, and reinforcement turnovers): 8 ft. 6 in. 
by 10 ft. 6 in. 

(This product is subject to shrinkage due to varying climatic conditions and 
possible retraction from tension applied in the course of manufacture.) 

Crawford-Austin Manufacturing Co. further stipulated and agreed 
that, as thus amended, all terms and conditions of stipulation No. 
3659 shall remain in full force and effect. (1-17899, Aug. 7, 1951.) 

3662." Tarpaulins—Size—A. L. Clifton, an individual trading as 
Clifton Manufacturing Co., with his principal place of business lo- 
cated in Waco, Tex., engaged in the sale and distribution of canvas 
goods inclnding tarpaulins, or canvas coverings, in interstate com- 
merce, entered into the following amendment agreement to forthwith 
cease and desist: 

From the use of any label, brand, tag, advertisement, writing or 
representation which purports to designate or indicate the size or 
dimensions of any of such products that does not plainly disclose the 
actual size or dimensions thereof at the time of completion of manu- 
facture. Such size shall be designated “finished size” and shall be 
accompanied by a statement clearly indicating that such “finished 
size” is the size at a time of completion of manufacture and revealing 
the fact, when such is the case, that the product is subject to shrinkage 
due to varying climatic conditions and possible retraction from ten- 
sion applied in the course of manufacture, as for example: 


Finished Size (size at time of completion of manufacture) : 8 ft. by 10 ft. 


+ Amended. See 36 F. T. C. 1065. 
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(This product is subject to shrinkage due to varying climatic conditions and 
possible retraction from tension applied in the course of manufacture.) 

Provided, however, Nothing herein shall be construed as prohibit- 
ing truthful disclosure of the cut-size of such products when cut-size 
is shown in conjunction with, and with no greater conspicuousness 
than, any marking of the “finished size,” and when explanation is 
made of the meaning of “cut-size.” The term “cut-size” as used herein 
shall mean the size or dimensions of a tarpaulin, or canvas covering, 
before the making of its seams, hems, or reinforcement turnovers. 
Any conjunctive statement or markings of finished and cut-size dimen- 
sions shall be accompanied by a statement clearly indicating that the 
product is subject to shrinkage due to climatic conditions and possible 
retraction from tension applied in the course of manufacture, as for 
example: 


Finished Size (size at time of completion of manufacture) : 
8 ft. by 10 ft. Cut Size (size before making seams, hems, and re- 
inforcement turnovers) : 8 ft. 6 in. by 10 ft. 6 in. 

(This product is subject to shrinkage due to varying climatic 
conditions and possible retraction from tension applied in the 
course of manufacture.) (1-17904, Aug. 7, 1951.) 


7836.1 Hypnotism Booklet—Nature and Qualities—Stipulation 7836 
has been amended so that it now reads: 

Melvin Schwartz, an individual trading as Melvin Powers and as 
Powers Institute of Hypnotism, with his principal place of business 
located in Los Angeles, Calif., advertiser-vendor, engaged in the busi- 
ness of offering for sale and selling a booklet or publication designated 
“Hypnotism Revealed,” in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Using the word “Institute” as a part of or in connection with his 
trade name; or using the word “Institute” in any manner which con- 
notes that the business conducted by him is for the promotion of learn- 
ing such as philosophy, art or science, or has the equipment and 
facilities of an institute; 

(2) Representing, directly or inferentially, that said booklet or pub- 
lication is a home-study course of instruction ; 

(3) Using phrases such as—“HY PNOTIZE ANYONE—Yes, any- 
one in 5 seconds,” “Learn to Hypnotize. Yes, anyone—self-hypnosis, 
* * *” or in any other manner from exaggerating the ease with 
which hypnotism can be learned or practiced, or from representing, 
directly or inferentially, that persons reading or studying such book- 
let or publication will thereby be enabled to overcome excessive 


4Amended. See 45.F. T. C, 897. 
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smoking, drinking, nail-biting, nervousness, insomnia, stuttering, in- 
feriority complexes or stagefright, or acquire an improved memory. 

It is further stipulated and agreed, That, as thus amended, all terms 
and conditions of Stipulation No. 7836 shall remain in full force and 
effect. (1-21763, June 26, 1952.) 

8151. Shoes—Healthful and Corrective Qualities—Curtis-Stephens- 
Embry Co., Inc., a corporation organized and existing under the laws 
of the Commonwealth of Pennsylvania, with its principal office and 
place of business located in Reading, Pa., engaged in offering for sale 
and selling in commerce, shoes designated “Pro-tek-tive” Shoes, en- 
tered into an agreement in connection with the offering for sale, sale 
and distribution of the aforesaid shoes, it will cease and desist from 
representing directly or by implication : 

(a) That the wearing of the shoes affords health insurance ;_ 

(>) That the shoes overcome or correct pronation or toeing out of 
the feet ; 

(c) That the shoes keep the ankles straight or that they prevent 
pronation; provided, however, that this shall not be construed as an 
agreement not to represent that they help keep the ankles from turning 
in; 

(d) That the shoes cause one to walk straight or that they keep one 
walking straight ; 

(e) That the shoes promote or effect normal foot development or 
normal postural development ; 

(7) That the shoes will keep the feet healthy or that they will pre- 
vent foot troubles after maturity ; 

(g) That the shoes improve circulation in the feet; provided, how- 
ever, that this shall not be construed as an agreement not to represent. 
that they minimize interference with such circulation. (1-21526, 
June 26, 1951.) 

8152. Shoes—Healthful and Corrective Qualities and Custom Made.— 
Knapp Brothers Shoe Manufacturing Corp., a Delaware corporation, 
with its principal office and place of business located in Brockton, 
Mass., engaged in the business of offering for sale and selling in com- 
merce, shoes, entered into an agreement in connection with the offer- 
ing for sale, sale and distribution of the shoes, it will cease and desist 
from: 

(a) Representing by use of “corrective” or any word, words or 
phrases of similar import or meaning, or in any other manner, that the 
shoes are arch corrective footwear; 

(0) Representin g by use of “correct” or any word, words or phrases 
of similar import or meaning, or in any other manner, that the shoes 
correct foot ills; 


(c) Representing by use of “prevent” or any word, words or phrases 
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cf similar import or meaning, or in any other manner, that the shoes 
prevent foot ills; 

(d) Representing by use of “eliminate” or any word, words or 
phrases of similar import or meaning, or in any other manner, that 
the shoes eliminate pressure on bunions; 

(¢) Representing by use of “equal” or any word, words or phrases 
of similar import or meaning, or in any other manner, that the shoes 
provide equal distribution of weight; 

(7) Representing by use of “complete” or any word, words or 
phrases of similar import or meaning, or in any other manner, that the 
shoes provide complete foot comfort; 

(g) Representing by use of “assured” or any word, words or 
phrases of similar import or meaning, or in any other manner, that the 
shoes provide assured foot comfort; 

(2) Representing in any manner that the shoes possess orthopedic 
heels or meet one’s foot health requirements or that they are orthopedic 
or health shoes or possess health features or orthopedic features; 

(2) Representing in any manner that the wearing of the shoes will 
effect a cure of calluses; 

(7) Representing by use of “assured” or any word, words or phrases 
of similar import or meaning, or in any other manner, that the shoes 
provide assured relief from fo8t pains or sore, tired, achidig or burning 
feet or calluses or bunions; 

(%) Representing by use of “complete” or any word, words or 
phrases of similar import or meaning, or in any other manner, that the 
shoes provide complete relief from foot pains or sore, tired, aching or 
burning feet or calluses or bunions; 

(Z) Representing in any manner that a shoe is custom made when 
it. is not built or made upon the specific order of, and to the individual 
requirements of, the purchaser. (1-23827, June 26, 1951.) 

8153. Shoes—Healthful and Corrective Qualities and Waterproof.— 
Charles A. Eaton, a Massachusetts corporation, with its principal place 
of business located in Brockton, Mass., and C. Chester Eaton and 
Charles C. Eaton, Jr., individually and as officers thereof, engaged in 
offering for sale and selling in commerce, shoes designated “Etonic 
Tred Orthopedic Shoes,” also known as “Etonic All-Weather Shoes,” 
entered into an agreement in connection with the offering for sale, 
sale and distribution of the aforesaid shoes, they, and each of them, will 
cease and desist from representing: 

(1) That the shoes are orthopedic or corrective shoes, embody ortho- 
pedic construction, or provide orthopedic support for the feet or 
arches; 

(2) That the shoes have an orthopedic heel or any other orthopedic 
or corrective feature; 
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(3) That the shoes keep the feet healthy or insure foot health; 

(4) That the shoes provide exact inner control at the arch, correct 
improper foot balance, throw the balance of the foot to the outside, 
cause the wearer to walk correctly or eliminate wearing complaints; 

(5) That the shoes are waterproof, keep water out or keep the 
feet dry. (1-23698, June 26, 1951.) 

8154. Shoes—Healthful and Corrective Qualities —Irving-Margolin 
Shoe Corp., a Wisconsin corporation, with its principal place of busi- 
ness located in Milwaukee, Wis., and Joseph Margolin, Max Margolin 
and Irving Margolin, individually and as corporate officers, engaged in 
the business of offering for sale and selling in commerce, shoes desig- 
nated “American Health Step” Shoes and “Helt-O-Pedic” Shoes, 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of the aforesaid shoes, they will cease and desist 
from representing in any manner: 

(a) That the shoes constitute or are orthopedic or health shoes; 

(6) That use of the shoes will prevent the development of disorders, 
abnormalties, or deformities of the feet, or correct any disorder, abnor- 
mality, or deformity of the feet. (1-23780, June 26, 1951.) 

8155. Shoes—Healthful and Corrective Qualities—Farr Brothers Co., 
a Pennsylvania corporation, with its principal place of business located 
in Allentown, Pa., engaged in offering for sale and selling in com- 
merce, shoes designated “Farr’s Arch Perfector,” entered into an 
agreement in connection with the offering for sale, sale and distribution 
of the aforesaid shoes, it will cease and desist from representing : 

(1) That the shoes are health shoes or orthopedic shoes or that they 
are made over health or orthopedic lasts or that they will keep the feet 
healthy or prevent, correct or cure any disorder, deformity or abnor- 
mality of the feet; 

(2) That the shoes will aid in the restoration of foot health; 

(3) That the shoes will correct or prevent foot ailments or weak feet. 

(4) That the shoes will provide individual foot correction. 
(1-23725, June 26, 1951.) 

8156. Shoes—Healthful and Corrective Qualities—Hubler Shoes, Inc., 
a Pennsylvania corporation, with its principal place of business lo- 
cated in Auburn, Pa., engaged in offering for sale and selling in com- 
merce, shoes designated “Mill-O-Pedic,” entered into an agreement 
in connection with the offering for sale, sale and distribution of the 
aforesaid shoes, they will cease and desist from representing, directly 
or by implication: 

1. Through the use of the term “foot correctors,” or otherwise, that 
these shoes will correct defects or deformities of the feet; 

2. That these shoes are “hand lasted” unless such parts as are actu- 
ally hand lasted are indicated in direct connection therewith in an 
equally conspicuous manner. (1-23615, June 26, 1951.) 


STIPULATIONS 1615 


8157. Shoes—Healthful and Corrective Qualities and “Hand Lasted.”— 
Lititz Shoe Co., Inc., a Pennsylvania corporation, with its principal 
place of business located in Lititz, Pa., engaged in the business of offer- 
ing for sale and selling in commerce, shoes designated “Mill-O-Pedic,” 
entered into an agreement in connection with the offering for sale, 
sale and distribution of the aforesaid shoes, they will cease and desist 
from representing, directly or by implication: 

1. Through the use of the term “foot correctors,” or otherwise, that 
these shoes will correct defects or deformities of the feet ; 

2. ‘That these shoes are “hand lasted” unless such parts as are actu- 
ally hand lasted are indicated in direct connection therewith in an 
equally conspicuous manner. (1-23615, June 26, 1951.) 

8158. Shoes—Healthful and Corrective Qualities and “Hand Lasted.”— 
Lewis W. Millen and Edward C. Millen, copartners, trading as Millen 
Bros. Shoe Co., with their principal place of business located in 
New Haven, Conn., engaged in the business of offering for sale and 
selling in commerce, shoes designated “Mill-O-Pedic,” entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of the aforesaid shoes that they, and each of them, will 
cease and desist from representing, directly or by implication: 

1. Through the use of the term “foot correctors,” or otherwise, 
that these shoes will correct defects or deformities of the feet. 

2. That these shoes are “hand lasted” unless such parts as are 
actually hand lasted are indicated in direct connection therewith in 
an equally conspicuous manner. (1-23615, June 26, 1951.) 

8159. Shoes—Healthful and Corrective Qualities and Prescription De- 
signed.—Old Colony Shoe Co., a Massachusetts corporation, with its 
principal place of business located in Brockton, Mass., engaged in the 
manufacture of shoes and in offering for sale and selling said shoes 
in commerce, entered into an agreement in connection with the offering 
for sale, sale and distribution of the shoes, it will cease and desist 
from: 

(a) Representing in any manner or placing in the hands of another 
the means of representing in any manner that the shoes are orthopedic 
shoes, or 

(6) Representing through use of a simulation of the symbol “Rx” 
or in any other manner or placing in the hands of another the means 
of representing in any manner that the shoes are specially designed 
and constructed to meet the requirements of a prescription by a mem- 
ber of the medical profession for the use of a particular individual. 
(1-23895, June 26, 1951.) 

8160. Shoes—Healthful and Corrective Qualities and Prescription De- 
signed—Samuel K. Pedrick, an individual trading as Samuel K. 
Miller, with his principal place of business located in Philadelphia, 
Pa., engaged in offering for sale and selling in commerce, shoes, 
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entered into an agreement in connection with the offering for sale, 
sale and distribution of the shoes, he will cease and desist from: 

(a) Representing in any manner that the. shoes are orthopedic 
shoes, or . 

(b) Representing through use of a simulation of the symbol “Rx,” 
or in any other manner that the shoes are specially designed and 
constructed to meet the requirements of a prescription by a mem- 
ber of the medical profession for the use of a particular individual. 
(1-23895, June 26, 1951.) 

8161. Shoes—Healthful and Corrective Qualities—Pediforme Sho 
Co., Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., The Pediforme Shoe Co. of New Jersey, 
a New Jersey corporation, with its principal place of business located 
in East Orange, N. J., and Albert A. Cobb, individually and as an 
officer of the aforenamed corporations, engaged in offering for sale 
and selling in commerce, shoes designated “Pediforme” shoes, entered 
into an agreement in connection with the offering for sale, sale and 
distribution of stock Pediforme Shoes they, and each of them, will 
cease and desist from: 

1. Representing, through the use of the word “Orthopedic” or 
“modified orthopedic” to describe “Pediforme” stock shoes, or the 
words “orthopedically correct” to describe certain characteristics 
thereof, or in any other manner, that regular stock shoes are especially 
designed and constructed to, or will prevent and correct deformities, 
diseases and disorders of the feet; 

2. Representing that the shoes strengthen the arches; 

3. Representing that the shoes maintain correct joint articulation; 

4. Representing that the shoes prevent nerve impingement; 

5. Representing that the shoes assure correct foot development or 
correct postural development; 

6. Representing that the shoes provide correct. distribution of body 
weight ; . 

7. Representing that the shoes prevent foot-ills, or keep the feet 
healthy, correct or prevent disorders or abnormalities of the feet ; 

8. Representing that the shoes conform to the natural shape of the 
normal foot, permit proper position and action of every bone and 
muscle in the foot, maintain the inner-longitudinal arch or provide 
maximum support for foot muscles. (1-23389, June 26, 1951.) 

8162. Shoes—Healthful and Corrective Qualities—Allen Edmonds 
Shoe Corp., a Wisconsin corporation, with its principal place of busi- 
Heese located in Belgium, Wis., engaged in offering for sale and selling 
In commerce, shoes, designated as “Allen Edmonds Shoes” and as 
“Osteo-path-ik Shoes,” entered into an agreement. in connection with 


the offering for sale, sale and distribution of the aforesaid shoes, it 
will cease and desist from: 
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(a) Representing in any manner that the shoes provide natural 
Sepport to the feet or to the muscles of the feet ; 

(6) Representing in any manner that the Bods (1) provide sup- 
port without confinement of the feet, or (2) strengthen foot muscles, 
or 

(c) Representing through use of “Osteo-path-ik” as a brand name 
for the shoes, as descriptive of their construction, or in any other. 
manner, that wearing the shoes will accomplish results in any way 
comparable tothe adjustments or manipulations of an osteopathic 
physician. (1-23446, June 26, 1951.) 

8163. Shoes—Healthful and Corrective Qualities—Brown Shoe Co., 
Inc., a New York corporation, with its principal place of business 
located in St. Louis, Mo., engaged in the offering for sale and selling 
in commerce, shoes designated “Buster Brown Tread Straight Pedi- 
atric Shoes,” entered into an agreement in connection with the offering 
for sale, sale and distribution of the aforesaid shoes, it will cease and 
desist from representing directly or by implication: 

1. By the use of the word “pediatric” in the brand name “Buster 
Brown Tread Straight Pediatric Shoes” or by any other means, that 
the shoes are pediatric shoes; 

2. ‘That the shoes possess “orthopedic,” “corrective” or “health” 
features or are “orthopedic,” “corrective” or “health” shoes; 

3. That the shoes correct or prevent weak ankles, toeing-out, foot 
weakness, pronation or undue strain on feet or legs; 

4. That the shoes cause or enable a child to tread straight or to walk 
as nature intended; 

5. That the shoes keep the ankles straight ; 

6. That the shoes promote or effect normal foot or postural develop- 
ment or prevent poor posture habits; 

7. That the shees keep the feet healthy ; 

8. That the shoes prevent or correct any disorders or abnormalities 
of the feet. (1-23436; June 26, 1951.) 

8164. Shoes—Healthful and Corrective Qualities—Craddock-Terry 
Shoe Corp., a Virginia corporation, with its principal place of business 
located in Lynchburg, Va., engaged in the offering for sale and selling 
in commerce, shoes designated “Billiken” shoes, entered into an agree- 
ment in connection with the offering for sale, sale and distribution of 
the aforesaid shoes, it will cease and desist from representing directly 
or by implication : 

(1) That Billiken Shoes build better posture or promote or effect 
correct foot or postural development ; 

(2) That the wearing of Billiken Shoes insures sound or healthy 
feet; keeps the feet healthy, or prevents any disorders or abnormalities. 
of the feet. (1-23430, June 26, 1951.) 
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8165. Shoes—Healthful and Corrective Qualities —E. T. Wright & Co., 
Inc., a Massachusetts corporation, with its principal place of business 
located in Rockland, Mass., engaged in offering for sale and selling in 
commerce, shoes designated “Wright Arch Preserver Shoes,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of the aforesaid shoes, it will cease and desist from : 

(a) Representing in any manner that the shoes (1) afford natural 
support, (2) cause or enable the feet to walk as nature intended, (3) 
enable the arches to function as they do when one is walking barefoot, | 
or (4) restore the natural tread base. 

(>) Representing in any manner that the shoes (1) possess foot 
health features, (2) will keep the feet strong, healthy, or normal, (3) 
will keep one walking normally, or (4) prevent or eliminate foot 
fatigue. . 

(c) Representing in any manner that the wearing of the shoes as- 
sures foot comfort. ter ai 

(d) Representing in any manner that when the shoes are worn, all 
of the weight will be carried on the outside longitudinal portion of the 
foot. . 

(e) Representing through use of the word “orthopedic” as descrip- 
tive thereof, or in any other manner, that the shoes herein mentioned 
as having been so described are in fact orthopedic shoes, or that any 
other shoes are orthopedic shoes, when such is not a fact. (1-23405, 
June 26, 1951.) 

8166. Shoes—Healthful and Corrective Qualities—Baris Shoe Co., Inc., 
a New York corporation, with its principal office and place of busi- — 
ness located in New York, N. Y., and Alexander L. Baris and Sylvia 
H. Baris, individually and as corporate officers thereof, engaged in 
the business of offering for sale and selling in commerce, shoes desig- 
nated “Chas. L. Kahler Health Shoes,” entered into an agreement in 
connection with the offering for sale, sale and distribution of the‘afore- 
said shoes, they will cease and desist from representing directly or by 
implication: Lase 

(a) That the shoes constitute or are “health” shoes; ity 

(6) That use of the shoes will keep feet healthy, prevent the de- 
velopment of abnormalities or deformities of the feet or correct any 
ae deformity, or abnormality of the feet. (1-23266, June 26, 

8167 ; Shoes—Healthful and Corrective Qualities—Monarch Shoe Co, 
an Illinois corporation, with its principal place of business located 
in Chicago, Ill., engaged in offering for sale and selling in commerce, 
shoes designated “Little Monarch Health Shoe” and “Little Monarch- 
Foot Director-Health Shoe,” entered into an agreement in connection 
with the offering for sale, sale and distribution of the aforesaid 
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shoes it will continue to cease and desist from os mene cerchit or 
- implication: 

(1) That the shoes constitute or are “health” shoes; 

(2) That use of the shoes will keep feet healthy, prevent the de- 
velopment of abnormalities or deformities of the feet, or correct any 
disorders or abnormalities of the feet. (1-23267, June 26, 1951.) 

8168. Shoes—Healthful and Corrective Qualities—Doyle Shoe Co., 
Inc., a Massachusetts corporation, with its principal place of business 
located in Brockton, Mass., engaged in offering for sale and selling in 
commerce, shoes designated “Ralston Health Shoes,” entered into an 
agreement in connection with the offering for sale, sale and distribu- 
tion of the aforesaid shoes, it will cease and desist from representing 
directly or by implication: 

(a) That the shoes constitute or are “health” shoes. 

(6) That use of the shoes will keep feet healthy, prevent the de- 
velopment of abnormalities or deformities of the feet or correct any 
disorder, deformity, or abnormality of the feet. (1-23268, June 26, 
1951.) 

8169. Shoes—Healthful and Corrective Qualities—Eby Shoe Corp., a 
Pennsylvania corporation, with its principal place of business located 
in Ephrata, Pa., engaged in offering for sale and selling in commerce, 
shoes designated “Fleet-Air-Shoes” otherwise known as “Fleet-Air 
Health Shoes,” “Fleet-Air Normal Arch Shoes,” and “Fleet-Air 
Normal Arch Health Shoes,” entered into an agreement in connection 
with the offering for sale, sale and distribution of the aforesaid shoes 
it will cease and desist from representing directly or by implication: 

(1) That the shoes constitute or are “health” shoes ; 

(2) That the use of the shoes will keep feet healthy, prevent the 
development of abnormalities or deformities of the feet, or correct 
any disorders or abnormalities of the feet. (1-23269, June 26, 1951.) 

8170. Shoes—Healthful and Corrective Qualities—Heywood Boot and 
Shoe: Co., a Massachusetts corporation, with its principal place of 
business located in Worcester, Mass., engaged in offering for sale and 
selling in commerce, shoes designated “Matrix,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
of Matrix shoes it will cease and desist from representing directly or 
by implication: 

(1) That the Matrix shoe supports or cradles or conforms to every 
curve in the sole of the foot, or is exactly the shape of the bottom of the 
foot ; 

(2) That the design of the Matrix shoe assures comfort, eliminates 
painful breaking-in or ends shoe troubles. (1-23381, June 26, 1951.) 

8171. Shoes—Healthful and Corrective Qualities —Artisan Shoe Corp., 
a New York corporation, with its principal office and place of business 
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located in Rochester, N. Y., engaged in offering for sale and selling 
in commerce, shoes among them being those designated “Juvenile Fut- 
Builder Health Shoe,” entered into an agreement in connection with 
the offering for sale, sale and distribution of the aforesaid shoes it 
will cease and desist from representing in any manner that the shoes 
constitute or are health shoes or that they will keep the feet: healthy 
or correct or prevent any disorder, deformity, or abnormality of the 
feet. (1-23843, June 26, 1951.) 

8172.1 Shoes—‘“Custom-Made.”—Joseph Burger, an individual trad- 
ing under his own name, with his principal office and place of business 
located in New York, N. Y., engaged in offering for sale and selling 
in commerce, shoes designated Staturaids Shoes, entered into an agree- 
ment in connection with the offering for sale, sale and distribution of 
shoes, he will cease and desist from representing directly or by im- 
plication, that shoes are custom-made when they are not made upon 
the specific order of and to the individual measurements or specifi- 
cations of those purchasing them. 

It is also agreed that this stipulation shall be supplemental to Stipu- 
lation No. 8787, executed by Joseph Burger and approved by the Fed- 
eral Trade Commission December 27, 1943,? and that all of the terms 
and conditions of Stipulation No. 3787 shall remain in full force 
and effect. (1-15617, June 26, 1951.) 

8173. Shoes—Therapeutic and Preventive Qualities—P. W. Minor & 
Son, Inc. and Treadeasy Shoes Inc., New York corporations, with 
their principal places of business located at Batavia, N. Y.; and Paul 
Schwartz, Charles B. Taft and LeRoy E. Phelps, stockholders, offi- 
cers and directors of Treadeasy Shoes, Inc., engaged in offering for 
sale and selling in commerce, shoes designated “Treadeasy Shoes,” 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of the aforesaid shoes they, and each of 
them, will cease and desist from representing directly or by implica- 
tion: 

(1) That Treadeasy Shoes furnish needed support to the arches; 

(2) That Treadeasy Shoes prevent foot fatigue, assure foot com- 
fort, exercise the foot muscles, or keep the feet healthy. (1-23628, 
July 17, 1951.) 

8174. Shoes—Corrective and Preventive Qualities—J. Edwards & Co., 
Inc., a Pennsylvania corporation, with its principal place of business 
located in Philadelphia, Pa., engaged in offering for sale and selling 
In commerce, shoes, designated “Edwards Shoes,” “Edwards Arch 
Grower Shoes,” and “Edwards Correctred Shoes,” entered into an 
agreement in connection with the offering for sale, sale and distri- 


1 Supplemental, 
2See 37 F. T. C. 761. 
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bution of the aforesaid shoes, it will cease and desist from represent- 
ing: 

(1) That its shoes are “orthopedic” or “corrective,” or possess 
“health” or “corrective” features ; 

(2) That its shoes keep the feet healthy, meet all requirements for 
foot health, provide “healthy” support or promote or effect control 
or healthy foot development; 

(3) That its shoes correct, prevent or guard against pronation, 
weak feet, weak ankles, weak arches or fallen arches; 

(4) That its shoes correct, prevent or guard against poor posture 
or assist in proper posture; 

(5) That its shoes conform to the natural shape or natural contour 
of the foot; 

_ (6) That its shoes help transfer weight naturally in walking or 
provide natural or proper distribution or direction of body weight; 

(7) That its shoes permit complete freedom of movement or cause 
or enable children’s feet to function as nature intended; and 

(8) Through the use of the term “Arch Grower” in the brand name 
“Edwards Arch Grower Shoes” or by any other means, that such shoes 
promote or effect growth of arches. (1-23620, July 17, 1951.) 

8175. Shoes—Corrective and Therapeutic Qualities—Virginia Shoe 
Co., Inc., a Virginia corporation, with its principal office and place of 
business located in Fredericksburg, Va., engaged in the business of 
offering for sale and selling in commerce, various brands of shoes, 
entered into an agreement in connection with the offering for sale, 
sale and distribution of shoes, it will cease and desist from: 

(a) Representing through use of the designation “Foot Corrector,” 
or in any other manner, that the shoes will correct defects or deformi- 
ties of the feet; 

(b) Representing in any manner that the shoes will effect healthy 
foot growth or keep the feet healthy. (1-23665, July 17, 1951.) 

8176. Shoes—Corrective and Healthful Qualities and Manufacture.— 
Stacks Shoe Co., an Ohio corporation, trading as Model Shoe Stores, 
with its principal office and place of business located in Cincinnati, O., 
engaged in the business of offering for sale and selling in commerce 
various brands of shoes among them being those branded “Foot Cor- 
rector” and “Kendal Moe,” entered into an agreement in connection 
with the offering for sale, sale and distribution of the aforesaid shoes, 
it will cease and desist from: 

(a) Representing through use of the designation “Foot Corrector,” 
or in any other manner, that the shoes will correct defects or deformi- 
ties of the feet; 

(b) Representing in any manner that the shoes will effect healthy 
foot growth or keep the feet healthy ; 
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(c) Representing in any manner that the shoes designated “Ken- 
dal Moc,” or any others, are hand sewn except as to such part or parts 
as may be sewn by hand; 

(d) Representing in any manner that the shoes exercise every foot 
muscle. (1-23665, July 17, 1951.) 

8177. Shoes—Corrective, Therapeutic, and Preventive Qualities.— 
O’Donnell Shoe Corp., a Tennessee corporation, with its principal 
place of business located in Humboldt, Tenn., engaged in offering for 
sale and selling in commerce, shoes designated “Clara Barton Shoes” 
and “Propr-Bilt Shoes,” entered into an agreement in connection 
with the offering for sale, sale and distribution of the aforesaid shoes 
it will cease and desist from representing: 

(1) That Clara Barton Shoes possess “orthopedic” features; 

(2) That Clara Barton Shoes enable the wearer to remain mentally 
alert, after a strenuous day’s activities; 

(3) That Clara Barton Shoes have any significant beneficial effect 
upon mental alertness; 

(4) That Propr-Bilt Shoes are “orthopedic,” “orthopedically cor- 
rect,” or “health” shoes; 

(5) That Propr-Bilt Shoes keep the feet healthy ; 

(6) That Propr-Bilt Shoes give balanced posture; 

(7) That Propr-Bilt Shoes prevent or correct poor posture, prona- 
tion, pointing out of the toes, weak feet, weak ankles, or the tendency 
to excessive wear on the inner margin of soles and heels; 

(8) That Propr-Bilt Shoes hold the feet, arches, or ankles in cor- 
rect, position ; 

(9) That Propr-Bilt Shoes strengthen the arch structure; 

(10) That Propr-Bilt Shoes promote or effect correct foot or pos- 
tural development; 

(11) That Propr-Bilt Shoes correct or prevent any postural defects 
or foot abnormalities; 

(12) By the statement that 3 out of 4 children suffer from weak 
feet, or that 76 percent of all foot troubles begin during the years of 
childhood, or by any similar statement in words or figures, that re- 
lable statistics have been compiled showing any definite proportion of 
children to have weak feet, or any definite proportion of foot troubles. 
to be incurred during any given period, if and when the statistics 
indicated do not exist. (1-23527, July 10, 1951.) 

8178. Reupholstering—Prices—Custom Upholstering & Carpet Co., 
Inc., a Maryland corporation, with its principal place of business 
located in Baltimore, Md., and with branches in Philadelphia, Pa., 
and Washington, D. C., engaged in the business of offering for sale 
and selling living room furniture and slip covers; making, reuphol- 
stering and repairing living room furniture; and of shipping living 
room furniture, slip covers and upholstering in interstate commerce, 
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entered into an agreement to cease and desist from disseminating 
any advertisement offering upholstering or reupholstering at prices 
which are not bona fide prices but which are advertised solely as a 
means of inducing the purchase of upholstering or reupholstering at 
prices higher than the prices advertised. (1-23677, July 3, 1951.) 

8179. Boots and Shoes—Corrective, Healthful, and Preventive Quali- 
ties.—The B. F. Goodrich Co. is a New York corporation. Hood Rub- 
ber Co. is a division of the B. F. Goodrich Co. with its principal 
place of business located in Watertown, Mass. The B. F. Good- 
rich Co. through its division, Hood Rubber Co., engaged in offering 
for sale and selling in commerce, rubber and canvas boots and shoes 
designated “‘P-F’ Hunting Boots” and “‘P-F’ Canvas Shoes,” en- 
tered into an agreement in connection with the offering for sale, sale 
and distribution of the aforesaid boots and shoes, or other boots 
or shoes of substantially similar construction, it will cease and desist 
from representing directly or by implication: 

(1) That the said boots and shoes give orthopedic or orthopedically 
correct support to the foot or to the bones of the foot, keep the bones 
of the foot in proper alignment or in their natural or normal posi- 
‘tions, prevent collapse of the bony arch, or guard against or prevent 
flat feet. 

(2) That the said boots and shoes keep normal feet healthy, or 
promote or effect good posture; 

(3) That the said boots and shoes prevent foot or leg fatigue or 
leg muscle strain, or give the wearer more pep, speed or energy. 
(1-23061, July 10, 1951.) 

8180. Sheepskins—Nature and Prices —The Abel Corp., an Ohio cor- 
poration, with its principal place of business in Columbus, Ohio, 
engaged in the business of selling automobile supplies and other 
miscellaneous merchandise through leased departments which it 
operates in department stores located in several States of the United 
States, involving the constant flow of its merchandise in commerce, 
entered into an agreement, in connection with. the offering for sale, 
sale and distribution thereof, to cease and desist from: 

(1) Using the word “chamois,” alone or in conjunction with any 
other word or words, in any manner whatever, to describe, designate 
or refer to such sheepskins; 

(2) Representing directly or by implication that such sheepskins 
act or feel like chamois; 

(3) Representing directly or by implication that such sheepskins 
were made to sell for $3.95, and from otherwise representing that 
their value is far in excess of the customary and usual retail price. 
(1-23630, July 10, 1951.) 

8181. Imitation Grape-Flavored Beverage Concentrate—Nature and Com- 
position Stonewall Jackson Cormany, Jr., an individual, trading as 
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Million Dollar Grape Co. and as Million Dollar Grape Manufacturing 
Co., with his principal place of business in Mt. Vernon, IIL, engaged 
in the business of manufacturing and selling an imitation grape flavor 
concentrate used by bottlers in making a beverage, said concentrate 
being called by him Million Dollar Grape Concentrate and such bever- 
age being called “Million Dollar Grape,” entered into an agreement, 
in connection with the dissemination of advertisements relating to 
that product, to cease and desist from: 

(1) Representing that the product, its flavor or color are derived 
chiefly from the natural juice or fruit of the grape; 

(2) Using or authorizing the use by others of the name “Million 
Dollar Grape” or the word “Grape” or any word or words of similar 
import to designate or describe the aforesaid product or any beverage 
made therefrom, without giving clear and adequate notice that the 
aforesaid product or any beverage made therefrom is imitation grape. 
(1-23343, July 10, 1951.) 

8182. Ore—Detecting Device—Functional Effectiveness and Manufac- 
ture.—Fisher Research Laboratory, Inc., a California corporation, 
with its principal place of business located in Palo Alto, Calif., en- 
gaged in the business of offering for sale, selling and distributing a 
device for detecting metal-bearing ores and metallic objects beneath 
the surface of the earth, said device being designated ‘“‘M’Scope,” in 
interstate commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication: 

(1) That such device works positively or in any kind of ground; 

(2) That it has a stability not found in any competitive apparatus; — 

(3) That the detector-meter with which such device is equipped 
contributes to the stability or sensitivity of the device; 

(4) That such device has a depth range of 20 feet under “average 
ground condition” or that it has the “required” detection range; 

(5) That such device has any specified detection range unless in 
connection therewith the dependent factors and conditions are clearly 
set forth; 

(6) That the device is equipped with the latest type tubes, when 
such is not a fact. (1-23656, July 24, 1951.) 

8183. Paint Products—Comparative Merits, Relevant Facts, Protective 
Qualities—Rust-Oleum Corp., an Illinois corporation, with its princi- 
pal place of business located in Evanston, IIl., engaged in the business 
os biloring fo sale and selling paint products designated “Rust- 

eum.” “R-9 and “Clear Sele,” in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale and dis- 


tribution thereof, to cease and desist from representing directly or 
by implication: 
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(1) That Rust-Oleum, applied to a rusted surface, will utilize the 
rust, making the paint film more protective than if no rust were 
present; 

(2) That Rust-Oleum on most jobs will last 2 to 10 times longer 
than other paints; or that it will last any period of time longer than 
other types of paint unless limited to application to a rusted surface; 

(3) That Rust-Oleum stops rust where ordinary paints fail; or that, 
because of its fish oil content, it is superior to other types of paints 
as a rust preventive, unless limited to cases where the said products 
are applied to a rusted surface; 

(4) That Rust-Oleum seals rustable metal against all rust-causing 
conditions; that it is imune to the effects of salt water or salt air; that 
it affords absolute protection against time and the elements and that 
it will not peel or blister under every condition of use; 

(5) That R-9 provides protection under all rust-producing condi- 
tions; 

(6) That Clear-Sele will waterproof concrete, stucco, brick or 
similar walls or surfaces unless specifically limited to walls and sur- 
faces that contain no cracks. (1-23673, July 24, 1951.) 

8184. Resin Plasticizer—Improving and Economizing Properties and 
Value—American Liquid Plastics, Inc., a Connecticut corporation 
with its principal office and place of business located in New Haven, 
Conn., engaged in the business of offering for sale and selling a resin 
plasticizer designated “Satinize,” in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist from representing directly or by 
implication : 

1. That the use of such product prevents mildewing of garments; 

2. That the use thereof doubles or increases by any definitely stated 
length of time the life of nylon hose or any other fabric; 

3. That the use thereof makes nylon hose five times more resistant 
-to snags or otherwise exaggerating the snag resistance property it 
imparts to hosiery ; 

4, That a pint of the product is equal to $5 worth of ordinary liquid 
starches, or otherwise exaggerating the relative value thereof; 

5. That use thereof cuts ironing costs 25 percent or by any other 
definitely stated percentage. (1-23548, July 24, 1951.) 

8185. Hearing Aids—Manufacture, Composition, and Business Status.— 
Telex, Inc., a Minnesota corporation, with its principal place of busi- 
ness located in Minneapolis, Minn., engaged in the business of offer- 
ing for sale and selling hearing aid devices, in commerce, entered into 
an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing, di- 
rectly or by implication: 
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(1) Through the use of such words and terms as “hear secretly,” 
“hidden hearing” and “invisible hearing,” or otherwise, that no part 
of its hearing aid devices, as worn, is visible or can be seen; 

(2) That the Telex 200 hearing aid has a sealed battery compart- 
ment; | 

(3) That Telex, Inc., is the creator of the polystyrene printed 
circuit; 

(4) That the content of gold or silver in its hearing aid devices 
is greater than is actually the fact. (1-19101, Aug. 14, 1951.) 

8186. Scissors, ete.—Composition—The Henkel-Clauss Co., an Ohio 
corporation, with its principal place of business located in Fremont, 
Ohio, engaged in business of offering for sale and selling shears, 
scissors and letter openers, in interstate commerce, entered into an 
agreement in connection with the offering for sale, sale and distribu- 
tion thereof to cease and desist from: 

(1) Using the words “Chrome” or “Nickel” in advertisements, price 
lists, catalogs or elsewhere to describe or as a designation of chrome- 
plated or nickel-plated articles of merchandise unless such words are 
qualified to show that such articles of merchandise are plated; 

(2) Stamping, branding or in any other manner affixing the words 
“Chrome” or “Nickel” on chrome-plated or nickel-plated articles of 
merchandise unless such words are qualified to show that such articles 
of merchandise are plated. (1-23565, Aug. 14, 1951.) 

8187. Rabbits—Productive Qualities, Profits, Misleading Trade Name.— 
Ear] Wilson, an individual trading as Cal-Cross Hybrids, Cal-Cross 
Enterprises, Federated Angora Breeders, Associated Angora Breeders 
and Wilson’s Advertising, with places of business located in Stanton 
and Garden Grove, Calif., engaged in offering for sale and selling rab- 
bits designated Cal-Cross Hybrid and Angora rabbits, in commerce, 
entered into an agreement in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from representing directly 
or by implication: 

(1) That Cal-Cross Hybrid Rabbits produce 6 to 7 litters a year, 
produce eight 4 to 5 pound fryers in 8 weeks, or in any other manner, 
that Cal-Cross Hybrid Rabbits have any productive potentialities not 
*n accordance with the facts; 

(2) By use of phrases such as “Angoras cheaply and easily raised,” 
«*« * * raising Angoras is so simple * * * that anyone with a sixth 
grade education need have no fear of entering into the business,” or in 
any other manner, that Angora rabbits may be easily raised; 

(3) That Angora rabbits can be fed for $1.75 per year or for any 
ae definitely stated amount which is not in accordance with the 

acts; 


(4) That a definite net profit per animal can be realized ;. 
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: (5) By use of the terms “Federated Angora Breeders” or “Asso- 
ciated Angora Breeders,” or in any other manner, that the business is 
other than an individual proprietorship conducted for profit, or that 
persons become members of a federation or association of rabbit breed- 
ers as a result of purchases from him. 
Earl Wilson further agreed to forthwith cease and desist from using 
phrases such as “OTHERS NO SMARTER THAN YOU, ARE 
MAKING $500 to $5,000 A YEAR IN ANGORA RABBITS,” “The 
_ Angora Rabbit business is highly profitable,” “Your own big money 
business,” or in any other manner, from exaggerating the profits which 
_may be realized by raising Angora rabbits. (1-23109, Aug. 30, 1951.) 
' 8188. Model Engine—Price, Durability, and Operation.—Gotham 
Hobby Corp., a New York corporation, with its principal place of 
business located in New York, N. Y., and Robert Weinstein and Harry 
Weinstein as officers thereof, engaged in the sale and distribution, in 
commerce, of a small model engine designated “Deezil,” entered into 
an agreement in connection with the dissemination of advertising re- 
lating to that product, to cease and desist from representing, directly 
or by implication: 
~ (1) Using the words “complete,” “completely assembled” or any 
other words in connection with the stated selling price of the aforesaid 
engine which import or imply that for payment of the stated selling 
price a purchaser will receive an operating engine which requires no 
additional parts; 

(2) Representing directly or by implication— 

_ (a) That the aforesaid engine is rugged, runs for years, or that it 
possesses any other durable characteristic which has not been estab- 
lished to be a fact; 

(6) By use of the words “starts quickly” or any other words of 
similar meaning, that. the engine can be put into operation without 
delay or difficulty. (1-24064, Sept. 6, 1951.) 

8189. Foot Device—Therapeutic Qualities—The Stabilizer Co., a Cali- 
fornia).corporation, with its principal place of business located in 
Los Angeles, Calif., engaged in the offering for sale and selling, in 
commerce, a device designated “Cuboid Stabilizer,” entered into an 
agreement in connection with the dissemination of advertising that 
device, to cease and desist from representing directly or by implication : 

(1) That its device is scientifically correct to aid ailing feet ; 

(2) That its device stops pains, aches, swellings, cramps in feet, 
legs, knees, thighs, back, neck or shoulders or prevents foot strain 
_ or discomfort ; 

(3) That its device gives permanent relief, keeps the feet fit, or 
reduces strain or fatigue; 

(4) That its device stabilizes the feet, balances the heel, body 
or foot, or promotes normal weight distribution ; 

(5) That an accurate fit is assured. (1-22853, Sept. 11, 1951.) 
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8190. Crib Mattresses—Healthful and Waterproof Qualities Simmons 
Co., a Delaware corporation, located in New York, N. Y., engaged in 
offering for sale and selling crib mattresses, under the trade name 
“Babybeauty,” in commerce, entered into an agreement in connection 
with the dissemination of advertising thereof, to cease and desist. 
from representing directly or by implication : | 

(1) That the products materially affect the posture, correct or 
assist in correcting defects of posture or improve the posture of users 
thereof; 

(2) That the products develop, shape or strengthen a user’s back 
or insure the development of a stronger back and better posture; 

(3) That any of the products are waterproof unless and until 
such time as the complete outer covering thereof shall be impervious 
to water or moisture for the life of the products. (1-21840, Sept. 
18, 1951.) 

8191. Paint Remover—Effectiveness and Unique Qualities—Universal 
Paint & Varnish Co., Inc., and Universal Technical Products Co., Inc., 
California corporations, each having its principal place of business 
located in Huntington Park, Calif., and John M. Phillips, Marjorie 
Phillips, Lowell W. Phillips and Marie Phillips as officers of said 
corporations; Tecote Products Co., Inc., an Illinois corporation, with 
its principal place of business in Skokie, Ill., and George Banton, 
John M. Phillips and Lowell W. Phillips, officers of Tecote Products 
Co., engaged in offering for sale and selling in commerce, a product 
for use in removing paint, varnish, shellac, lacquer and baked enamel 
designated “Universal Remover,” entered into an agreement in connec- 
tion with the offering for sale, sale and distribution of that product, 
to cease and desist from representing directly or by implication: 

(1) By depiction or through the use of phrases such as, “Remove 
Old Paint in 7 Seconds,” “eliminates scrapping—just brush on— 
old paint curls up * * * ready to be wiped off” or in any other manner 
that the aforesaid product will remove paint, varnish, shellac, lacquer 
or baked enamel film with any degree of rapidity or ease which is 
not in accordance with the facts; 

(2) That the said product is a brand new kind of paint, lacquer, 
shellac, varnish or baked enamel remover or in any other manner that 
the said product is unique or of unusual formulation. (1-23227, 
Sept. 27, 1951.) 

8192. Water Filter—Effective and Protective Qualities, Durability, ete — 
Mansfield Aqua-Mite Home Water Filter Co., an Illinois corporation, 
with its principal place of business in Chicago, Ill, and E. Harry 
Mansfield and Mary F. Mansfield individually and as officers of said 
corporation, engaged in offering for sale, sale and distribution;’in 


| 
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commerce of a device for filtering water and for attachment to a 
faucet, designated “Aqua-Mite,” entered into an agreement in dissem- 
ination of advertising relating to that device, to cease and desist from 
representing, directly or by implication: 

(1) That such device filters out all algae and fish eggs that may be 
present in drinking water, or that it is effective in filtering out germs 
or bacteria ; 

(2) That such device will give any protection against typhoid, 
cholera, gastro-neuritis, dysentery, or water-borne disease; 

(3) That such device will be effective for an unlimited time in re- 
moving chlorine taste and odor ; 

(4) That such device softens water. (1-23842, Sept. 27, 1951.) 

8193. Women’s Coats—Wool Content.—Jack Rousso and Martin Gil- 
bert, co-partners, trading as Rochelle Garment Co., with their prin- 
cipal place of business in New York, N. Y., engaged in the manufac- 
ture of women’s coats and other garments and in the sale thereof in 
commerce, entered into an agreement in connection with the manu- 
facture, offering for sale, sale, transportation, delivery for transporta- 
tion, or distribution of coats or any other wool products, to cease and 
desist from misbranding such products by : 

(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying any of such products as to the character or amount of 
the constituent fibers therein; 

_ (2) Failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (8) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(¢) The name or the registered identification number of the man- 
ufacturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, transportation, distribution, or delivering for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. (1-24033, Oct. 4, 1951.) 

. $194. Shoes—Health Qualities and Doctors’ Recommendations.—Vaisey- 
Bristol Shoe Co., Inc., a New York corporation, with its principal 
office and place of business located in Rochester, New York, and 
Samuel B. Vaisey and Robert A. Bristol, individually and as corpo- 
rate officers, engaged in offering for sale and selling in commerce, shoes 
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designated “Jumping-Jacks Shoes,” entered into an agreement that in 
connection with the offering for sale, sale and distribution of the afore- 
said shoes, each of them will cease and desist from representing in any 
manner : 

(a) That the shoes (1) cause a child to walk straight, (2) hold the 
heel bones or the feet in correct position, (8) keep the feet or the 
ankles straight, (4) promote or effect.straight foot or ankle develop- 
ment, (5) assure that a child will have straight ankles or perfect feet, 
(6) develop good posture in children or assure sufficient support for 
the feet, (7) keep the feet healthy, (8) promote the development of 
foot or leg muscles, or (9) assure, promote, or develop correct or 
healthful walking ; 

(6) That the shoes have all of the features which doctors recom- 
mend for incorporation in children’s shoes ; 

(c) That all doctors recommend the shoes. (1-23603, Oct. 9, 1951.) 

8195. Women’s Coats—Wool Content.—J. M. Silverstein, Marvin 
Silverstein, and David Silverstein, copartners, doing business as Sil- 
verstein Bros., with their principal place of business in Birmingham, 
Ala., engaged in the sale, at wholesale, of women’s coats and other 
garments, in commerce, entered into an agreement in connection with 
the offering for sale, sale, transportation, delivery for transportation 
or distribution of coats or any other wool products to cease and desist 
from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying any of such products as to the character or amount of 
the constituent fibers therein; 

(2) Failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five perecntum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, transportation, distribution or delivering for shipment thereof 


in commerce, as “commerce” is defined in the Wool Products Labelin 
Act of 1939. (1-24067, Oct. 9, 1951.) . 
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8196. Cleaning Preparation—Sterilizing and Moth-Proofing Qualities — _ 
James Varley & Sons, Inc., a Missouri corporation, with its principal 
place of business in St. Louis, Mo., engaged in offering for sale and 
selling in commerce, a cleaning preparation designated “San-I-Suds,” 
entered into an agreement, in connection with the offering for sale, 
sale and distribution of that preparation to cease and desist from 
disseminating any advertisement in regard thereto which represents. 
directly or by implication: 

That “San-I-Suds” (or any other product of similar or approxi- 
mately similar composition or formulae), when used as directed, kills. 
all germs, bacteria, moths and moth larvae in or on rugs and floors, 
thereby sterilizing and moth-proofing rugs and sterilizing floors. 
(1-23835, Oct. 9, 1951.) 

8197. Electric Water Heating Devices—Effectiveness and Safety.—Paul 
Smith and Arthur G. Smith, copartners, doing business under the 
trade name Johnson Smith & Co., with their principal place of busi-. 
ness in Detroit, Mich., engaged in the business of offering for sale, 
and selling in commerce, immersion-type electric water heating de- 
vices designated “Lux Water Heater” and “Steam Cloud Water 
Heater,” and a faucet-type electric water heater designated “Su- 
perior Water Heater”; the Lux and Steam Cloud heaters consist of 
an electric element with a nondetachable cord, in use, the heating por- 
tion of the device is immersed in a vessel of water and the nondetach- 
able cord, which consists of heavily insulated wires, is connected to 
a conventional electrical outlet; the Superior Water Heater is a 
porcelain device, containing an electrical element, which is intended 
to be attached to a water faucet, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from: 

Exaggerating the speed with which said devices will provide plenty 
of hot or boiling water or exaggerating the quantity of hot water they 
will provide; 

Paul Smith and Arthur G. Smith, copartners, further agreed in 
connection with the offering for sale, sale and distribution, of their 
Lux and Steam Cloud electric water heaters, to cease and desist from: 

Distributing or selling said devices unless the word “caution” or 
“warning” together with adequate directions for safe use of the de- 
vice is firmly affixed thereto in a lasting manner plainly informing the 
user that failure to carefully follow directions may result in dangerous 
electric shock. (1-23078, Oct. 11, 1951.) 

8198. Electric Water Heating Devices—Effectiveness.—Eagle Electric 
Manufacturing Co., Inc., a New York corporation, with executive 
offices located in Long Island City, N. Y., trading in that style and 
also as Superior Electric Mfg. Co., engaged in the business of offering 
for sale and selling in commerce, an electric water heating device desig- 


213840—54——_106 


1632 FEDERAL TRADE COMMISSION DECISIONS 


nated as the “Superior Water Heater,” entered into an agreement in 
connection with the offering for sale, sale and distribution thereof to 
cease and desist from: 

Exaggerating the speed with which said device will provide run- 
ning hot water or exaggerating the quantity of hot water which it will 
provide. (1-23078, Oct. 11, 1951.) 

8199. Shoes—Healthful and Preventive Qualities—International Shoe 
Co., a Delaware corporation, with its principal place of business 
located in St. Louis, Mo., engaged in offering for sale and selling in 
commerce, shoes designated “Red Goose Shoes,” “Poll Parrot Shoes,” 
“Weather Bird Shoes,” “Rand Shoes,” “Trim Tred Shoes,” “Velvet 
Step Shoes,” “Grace Walker Shoes” and “Conformal Shoes,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of the shoes, it will cease and desist from representing 
directly or by implication: 

(a) That Poll Parrot Shoes, Red Goose Shoes or Weather Bird 
Shoes (1) provide natural support to the feet (2) hold the arches in 
correct position (3) build foot strength (4) provide muscular develop- 
ment (5) prevent pronation or excessive pronation (6) correctly shape 
growing feet or promote or effect proper growth or development of the 
feet (7) correct improper walking habits or cause or enable a child 
to tread straight or correctly (8) prevent or correct a tendency to 
show excessive wear on the outer or inner margins of soles or heels (9) 
end, prevent or free the wearer from foot troubles (10) keep the feet 
healthy (11) promote or effect good posture or provide correct foot 
or body balance or proper weight distribution or (12) assure comfort; 

(6) That Conformal Shoes (1) are health shoes or corrective 
footwear (2) keep the feet healthy (3) correct disorders or abnormal- 
ities of the feet (4) correct or prevent foot trouble, foot suffering, ach- 
ing feet, double chin, dowager’s hump, sagging muscles or bad posture 
habits (5) provide freedom from foot discomfort or foot fatigue or 
relieve backache (6) assure relief for ailing feet or proper support or 
balance to the arches or (7) improve foot health or body posture or 
provide correct body balance; 

(c) That Velvet Step Shoes cause the wearer to be more energetic, 
keep the feet in proper balance or distribute the weight equally. 

The said International Shoe Company further agrees to forthwith 
cease and desist from representing (1) through use of “posturized,” 
or in any other manner, that Weather Bird Shoes promote or effect 
good posture or correct or prevent postural defects or (2) through use 
of “Arch Maker,” “Foot Builder,” or otherwise, that Poll Parrot 
Shoes, Red Goose Shoes, Velvet Step Shoes, Trim Tred Shoes, Grace 
Walker Shoes or Rand Shoes contribute materially to forming, build- 
Ing up or restoring the feet or arches. (1-23954, Oct. 16, 19512) 
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~ 8200. Correspondence Course in Watch Repairing—Results and Oppor- 
tunities—Dominic M. Krzywonos, an individual trading as Illinois 
School of Watch Repairing, with his principal place of business in 
Chicago, Ill., engaged in offering for sale and selling in commerce, 
correspondence courses of instruction in watch repairing designated 
“A Home Study Course in Practical.:.Watch Repairing” and “A Home 
Study Course in Practical Clock Repairing,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution of 
correspondence courses of instruction in watch repairing and clock 
repairing to cease and desist from representing directly or by 
implication : 

(1) That one can become an expert watch repairman by studying 
the course of instruction in practical watch repairing; 

(2) That the course in watch repairing is a course in watch making 
and that its study qualifies one to be designated a watch maker; 

- (8) That purchasers of the course in watch repairing study under 
experts; 8 

(4) That study of the course in clock repairing enables one to re- 
pair marine chronometers. (1—23541, Oct. 16, 1951.) 

8201. Shoes—Corrective and Preventive Qualities—Thompson Bros. 
Shoe Co. is a Massachusetts corporation, with its principal place of 
business located in Brockton, Mass., engaged in offering for sale and 
selling in commerce, shoes designated “The Thompson Shoe,” “Dr. 
Geo. R. Davis Anti-Friction Shoe,” and “Toler’s Corrective Shoes.” 

Maynard A. Toler and Ruth E. Toler are copartners trading as 
Toler’s Corrective Shoes, with their principal place of business lo- 
cated in Washington, D. C., engaged in offering for sale and selling in 
commerce, shoes designated “Toler’s Corrective Shoes.” 

Thompson Bros. Shoe Co. entered into an agreement in connection 
with the offering for sale, sale and distribution in commerce, of shoes 
designated “The Thompson Shoe,” “Dr. Geo. R. Davis Anti-Friction 
Shoe” and “Toler’s Corrective Shoes” it will cease and desist from 
representing directly or by implication: - 

(1) Through use of the term “corrective,” “corrective type” or “cor- 
rective features,” or otherwise, that the aforementioned shoe products 
are corrective shoes or that they will correct or prevent defects or 
deformities of the feet. 

(2) That The Thompson Shoe possesses orthopedic rubber heels, 
or that the Dr. Geo. R. Davis Anti-Friction Shoe will fit all arches or 
will keep the feet healthy. 

Maynard A. Toler and Ruth E. Toler entered into an agreement in 
connection with the offering for sale, sale and distribution in commerce, 
of shoes designated “Toler’s Corrective Shoes,” that they and each of 
them will cease and desist from representing directly or by 
implication: 
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(3) Through use of the term “corrective,” or otherwise, that the 
aforementioned shoe product is a corrective shoe or that it will correct 
or prevent defects or deformities of the feet. (1-24000, Oct. 16, 1951.) 

8202. Shoes—Orthopedic Qualities—Berkshire Shoe Manufacturing 
Co., Inc., a Pennsylvania corporation, with its principal place of busi- 
ness located in Reading, Pa., engaged in offering for sale and selling 
in commerce, shoes designated “Berkshire Health Shoes” and “Berk- 
shire Orthopedic Health Shoes,”: entered into an agreement in con- 
nection with the offering for sale, sale and distribution of the aforesaid 
shoes, it will cease and desist from representing directly or by 
implication : 

By the use of the words “health” or “orthopedic,” or by any other 
means, that either of these products constitutes or is an “orthopedic” 
or a “health” shoe. (1-23586, Oct. 16, 1951.) 

8203. Shoes—Corrective and Healthful Qualities—Lockwedge Shoe 
Corp. of America, Inc., an Ohio corporation, with its principal office 
and place of business located in Columbus, Ohio, engaged in the busi- 
ness of offering for sale and selling in commerce, women’s. shoes 
designated “Doctor M. W. Locke Shoes,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
of the shoes, it will cease and desist from : 

(a) Representing in any manner that the shoes assure foot com- 
fort or that through their use body balance or proper or normal weight. 
distribution is effected or maintained. 

(6) Representing through use of such statements as “say goodbye: 
to foot misery,” “foot trouble,” “foot problems,” “foot distress,” 
“foot suffering,” or in any other manner, that the shoes are of aid 
in the treatment of all foot conditions or in relieving the pain or 
discomfort thereof. 

(¢) Representing in any manner that the shoes help to restore the 
normal function of the foot. (1-23623, Oct. 16, 1951.) 

8204. Rabbits—Prices, Productivity, Ete—William T. Grinstead, an: 
individual trading as Grinstead’s and Grinstead’s Angora and Chin-: 
chilla Farm, with his principal place of business in Edwardsville, 
lll., engaged in offering for sale and selling in commerce, rabbits, 
entered into an agreement in connection with the offering for sale, 
sale and distribution of rabbits to cease and desist from representing 
directly or by implication: 

(1) That under a “Sales and Marketing Agreement,” “Sales Op- 
tion,” or otherwise he pays $6 to $75 or any stated price in excess of 
that actually paid for the rabbit young of does purchased from 
him; . 

(2) That a purchaser may expect a 40 to 1 return on his invest- 
ment, or any other profit not in accord with the facts; 
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(3) That his rabbits are pedigreed when such is not the fact; 

(4) That the customary and usual price of rabbits is in excess of 
the actual retail price at which they are regularly sold. (1-23395, 
Ot. 25,1951.) 

8205. Curtain Stretchers—Results and Safety—Quaker Stretcher Co., 
a Wisconsin corporation, with its principal place of business in Keno- 
sha, Wis., advertiser-vendor, engaged in offering for sale and selling 
‘curtain stretchers in commerce, entered into an agreement in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
-and desist from representing : 

1. That the edges of curtains stretched on its curtain stretchers 
will be absolutely even, or that wavy edges cannot result ; 

2. That the “ball-point” pins with which certain of its curtain 
‘stretchers are equipped cannot stick the fingers; provided that nothing 
herein contained shall be construed as an agreement not to represent 
that the use of such “ball-point” pins will tend to reduce the pos- 
sibility of sticking the fingers. (1-22916, Oct. 25, 1951.) 

8206. Fuel Oil Additive—Improving and Rebnowizing Qualities and 
Government Tests.—Combustion Utilities Corp., a New York corpora- 
tion, with its principal place of business located in New York, N. Y., 
engaged in offering for sale and selling in commerce, a fuel additive 
called “Kleen Flo” and also called “Liquid Kleen Flo” entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of that product to cease and desist from representing di- 
rectly or by implication: . 

(1) That use of the said product will, to any extent, result in: 

(a) Conservation or reduced consumption of fuel oil; 

(6) An increase in the speed with which a fire can be started or 
steam can be raised in a boiler; 

(c) An increase in the heat produced by fuel 011; 

(zd) An improvement in the combustion in fuel oil ; 

(e) A reduction of sparks, pales puff-backs, oe carbon or heat- 
ing maintenance costs; 

(f) An elimination of slag pisiinetibn on boiler tubes, superheaters 
or elsewhere; 

(g) A dissolution of gum or sludge; 

(2) That use of the said product will cause fuel oil to burn at maxi- 
mum efficiency or provide increased heating plant efficiency ; 

(3) That the said product is a modern oil conditioner or that it 
has been tested, approved, or is being used by United States Govern- 
ment departments. (1-18828, Oct. 30, 1951.) 

8207. Gum Solvent—Relevant Facts and Effectiveness —Excelo Manu- 
facturing Co., a California corporation, with its principal place of 
business located in Alhambra, Calif., and Norval S. White and Wil- 
liam F. Peters, officers thereof, engaged in the sale and distribu- 
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tion, in commerce, of a gum solvent to be used in cleaning gum from 
the gasoline systems of automobiles designated “Xpel-it,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of that product, to cease and desist from representing, 
directly or by implication: 

(1) That all or any substantial number of present day gasolines 
contain significant quantities of gum, or that the use of such gasolines 
will result in any significant deposit of gum inside the carburetor or 
intake manifold ; 

(2) That said product will dissolve and clean gum deposits from in- 
side the carburetor and intake manifold of a gasoline motor without 
limiting the effectiveness of said product to gum deposits which have 
not been deteriorated by age or overheating ; 

(3) That said product will improve engine starting, smoothness 
of idling or speed of pickup, or will reduce engine stalling or restore 
lost power without limiting the effectiveness of said product to en- 
gines containing heavy gum deposits; 

(4) That the use of said product will increase gasoline mileage. 
(1-23060, Nov. 5, 1951.) 

8208. Women’s Coats—Wool Content.—L. J. Tamers, Inc.,a New York 
corporation with its buying office and principal place of business 
located in New York, N. Y., with retail outlets located in Pennsyl- 
vania and Ohio which are separately incorporated in those States. 
under the name, L. J. Tamers, Inc., and L. J. Tamers and S. N. Tamers: 
individually and as officers thereof, engaged in the offering for sale, 
sale and distribution, in commerce, of women’s coats and other gar- 
ments, entered into an agreement in connection with the offering for 
sale, sale, transportation and delivery for transportation, to cease and 
desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products as to the character or amount of the 
constituent fibers therein ; 

(2) Failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentages by weight of such fiber 
is five percentum or more, and (5) the aggregate of all other fibers; 

(0) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product, or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
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sale, transportation, distribution or delivering for shipment there- 
of in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939; 

(3). Failing to separately set forth on the required stamps, tags, 
labels. or other means of identification the character and amount of the 
constituent fibers present in the linings and interlinings contained in 
coats or other wool products, as provided in Rule 24 of the Rules and 
Regulations promulgated under the Act. (1-24093, Nov. 29, 1951.) 

8209. Punchboards—Interstate Sale—Webb Distributing Co., Inc., a 
corporation, with its place of business in Chicago, Il, engaged in the 
business of offering for sale, sale and distribution of novelty goods of 
various types, in commerce, entered into an agreement to cease and 
desist from selling or distributing punchboards or other lottery de- 
vices which are to be used or may be used in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise or lottery scheme. 

Webb Distributing Co., Inc., further agreed that in connection with 
the offering for sale, sale and distribution, in commerce, of leopard 
blankets, metal horses, cameras, table radios or any other merchandise 
it will cease and desist from: 

(1) Supply to or placing in the hands of others push cards, punch- 
boards, or other lottery devices, either with assortments of leopard 
blankets, metal horses, cameras, table radios or other merchandise or 
separately, which said push cards or punchboards are to be used, or 
may be used, in selling or distributing such leopard blankets, metal 
horses, cameras, table radios, or other merchandise to the public; 

(2) Selling or distributing leopard blankets, metal horses, cameras, 
table radios or other merchandise so packed or assembled that sales of 
such leopard blankets, metal horses, cameras, table radios or other 
merchandise to the public are to be made or, due to the manner in which 
such merchandise is packed and assembled at the time it is sold by the 
respondent, may be made by means of a game of chance, gift enter- 
prise, or lottery scheme. 

(8) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. (1-24153, 
Nov. 29, 1951.) 

8210. Perfumes—Foreign Source——Carosanti, Inc., a California cor- 
poration with its principal place of business located in Los Angeles, 
Calif., engaged in the business of offering for sale and selling perfumes 
and colognes designated “White Ginger” and “Pikaki,” entered into 
an agreement in connection with the dissemination of advertising for 
the products, to cease and desist from: 

(a) Representing in any manner that its products are manufactured 
or-compounded from flowers, scents, oils or other ingredients from the 
Pacific Islands or the Territory of Hawaii or that they originate in the 
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Pacific Islands or the Territory of Hawaii or are made or manufac- 
tured in the United States from ingredients imported from the Pacific 
Islands or from Hawaii, when such is not a fact. 

(6) Using the words “Pacific,” “Hawaii” or “Island” or any other 
word or words indicative of the Pacific Islands or Hawaii in any man- 
ner which connotes that products manufactured in the continental 
United States are made or compounded in the Pacific Islands or 
Hawaii. 

(c) Using the words “Pacific,” “Pikaki” or “White Ginger” or any 
other word or words as brand or trade names to in any way designate, 
describe or refer to products made or compounded in continental 
United States without clearly and conspicuously disclosing in direct 
connection therewith that such products are made or compounded in 
continental United States. (1-23659, Dec. 6, 1951.) 

8211. Detergent—Results—Wetalene Laboratories, Inc., an Ohio 
corporation with its principal place of business located in Columbus, 
Ohio, engaged in the business of offering for sale, selling and distrib- 
uting, in commerce, a detergent and water softener designated “Weta- 
lene,” entered into an agreement in connection with the offering for 
sale, sale and distribution of that product to cease and desist from: 

(1) Representing that Wetalene will reduce the use of soap by half 
or any other amount not in accord with the facts; 

(2) Representing that Wetalene will remove tarnish from silver- 
ware unless it is disclosed in conjunction therewith that the silverware 
when placed in a Wetalene solution must come in contact with 
aluminum ; 

(3) Representing that Wetalene will remove oil and grease from 
the surface of a concrete floor; 

(4) Representing that Wetalene will make the upholstery on furni- 
ture look like new or will restore the original color or colors to soiled 
rugs. (1-23629, Dec. 6, 1951.) 

8212. Grain-Grinding Machines—Results.—Letz Manufacturing Co., 
an Indiana corporation, with its principal place of business located 
in Crown Point, Ind., engaged in the business of offering for sale, 
selling and distributing, in commerce, machines for grinding grain 
and cutting and storing hay and other forage crops, designated “Letz 
Roughage Mills,” entered into an agreement in connection with the 
offering for sale, sale and distribution thereof to cease and desist from 
representing directly or by implication that the feeding of roughage 
prepared in such mills: 

1. It is a sure way to increase livestock profits; 

2. Will invariably increase meat or milk production; 

3. Will reduce food wastage or increase profits or production by 
any definite amount, unless in connection therewith the various factors 
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and conditions under which such results may reasonably be expected 
are clearly set forth. (1-22374, Dec. 11, 1951.) 

8213. Japanese Sewing Machine Heads—Foreign Origin.— Benjamin 
Psachie, an individual trading as Star Sewing Machine and Vacuum 
Cleaner Stores, with his principal place of business located in Los 
Angeles, Calif., engaged in the business of offering for sale and 
selling, in commerce, sewing machine heads designated “Star” which 
are made in Japan and completed sewing machines designated “Star” 
into which the aforesaid heads have been incorporated, entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of said products to cease and desist from: 

(a) Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof; 

(b) Representing directly or by implication, that the sewing ma- 
chine heads or sewing machines are fully guaranteed or that they 
are otherwise guaranteed, unless the nature and extent of the guaran- 
tee and the manner in which he will perform thereunder are clearly 
and conspicuously disclosed. (1-24163, Dec. 20, 1951.) 

8214. Disinfectant—Effectiveness—Harry A. Cole, Sr., Harry A. 
Cole, Jr., William R. Cole and Julius Buchanan, copartners trading 
as Cole Chemical Co., with their place of business located in Jackson, 
Miss., engaged in offering for sale, and selling, in commerce, a product 
designated “Cole’s Pine Oil Disinfectant,” formerly known as “Cole’s 
Pine Oil,” entered into an agreement in connection with the offering 
for sale, sale and distribution of that product to cease and desist from 
representing directly or by implication: 

(a) That the said product keeps homes germ-free and from other- 
wise representing and implying that it kills all germs; 

(6) That said product is effective against most disease-producing 
bacteria; 

(c) That said product is nontoxic; 

(d) That said product in any concentration less than disinfectant 
strength will disinfect toilet bowls or any other articles; 

(e) That said product is more effective than carbolic acid as a germi- 
cide. (1-23736, Dec. 20, 1951.) 

8215. Face Cream—Unique and Cleansing Qualities and Relevant Facts.— 
Lady Esther, Ltd., an Illinois corporation, with its principal place of 
business located in Chicago, Ill., engaged in the business of offering 
for sale and selling, in commerce, a cosmetic designated “Lady Esther 
4 Purpose Face Cream,” entered into an agreement in connection with 
the dissemination of advertising relating to that product to cease and 
desist from representing directly or by implication: 
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(1) That the product is different from any other face cream}. 

(2) That the product is based on an entirely new or different 
principle; 

(3) Through the use of the representation that the product “does 
not require any destructive rubbing that may overstretch your skin 
and pores,” or otherwise, that. the application of face creams- with 
rubbing or massage is destructive and may overstretch the skin and 
its pores 5 

(4) That the product removes dirt or debris that may have accumu- 
lated in any portion of the pores other than the external opening. 
(1-23992, Dec. 20, 1951.) 

8216. Women’s Coats—Wool Content.—Fashionwear, Inc., an Ala- 
bama corporation with its principal place of business located in Bir- 
mingham, Ala., and Sol Leland and Julius Stein, individually and as 
officers thereof, engaged in the offering for sale, sale and distribution, 
in commerce; of ladies’ and girls’ coats, entered into an agreement in 
connection with the offering for sale, sale, transportation, delivery for 
transportation or distribution, to cease and desist from misbranding 
such products by : 

(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products as to the character or amount of the 
constituent fibers therein; 

(2) Failing to securely affix to or place on such products a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : ay 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentages by weight of such 
fiber is 5 percent or more and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name of the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, transportation, distribution or delivering for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939; 

(3) Failing to separately set forth on the required stamps, tags, 
labels or other means of identification the character and arnount of’ 
the constituent fibers present in the linings and interlinings contained 
in coats or other wool products, as provided in Rule 24 of the Rules 
and Regulations promulgated under the Act. (1-23880, Jan. 3, 1952.) 
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~ 8217. Crib Mattresses—Waterproof and Healthful Qualities——Rose- 
Derry Co., a Massachusetts corporation, with its principal place of 
business located at Newton, Mass., and Edward Rose, individually and 
as an officer thereof, engaged in the business of offering for sale and 
selling in commerce, crib mattresses under the trade name “Kantwet,” 
entered into an agreement in connection with the offering for sale, sale 
and distribution of that product, to cease and desist from representing 
in any manner: 

(1) That any of the products are waterproof unless and until such 
time as the complete outer covering thereof shall be impervious to 
water or moisture throughout the life of the product, provided how- 
ever that this shall not be construed as an agreement not to use the 
trade name “KANTWET”; 

(2) That the products materially affect the posture, correct or assist 
in correcting defects of posture or improve the posture of the users 
thereof ; 

(3) That the products will build or help to build good posture; 

(4) That the products will prevent improper posture from develop- 
ing. (1-20876, Jan. 8, 1952.) 

8218. Glass-, China-, and Earthen-Ware—Content, History.—Arcadia 
Export-Import Corp., a New York corporation, with its principal 
place of business located in New York, N. Y., engaged in the business 
of importing and reselling at wholesale in commerce, glassware, china 
and earthenware, entered into an agreement in connection with the 
offering for sale of lead crystal glassware, to cease and desist from 
disseminating or participating directly or indirectly in the dissemina- 
tion of any advertisements or other promotional matter : 

(1) Representing that such product contains 40 percent lead or 
“up to 40 percent lead” or any other percentage greater than it in fact 
contains; 

(2) Referring to such product as heirlooms when in fact it is new 
merchandise. (1—23734, Jan. 8, 1952.) 

8219. Shoes—Healthful and Corrective Qualities—Lititz Shoe Co., 
Inc., a Pennsylvania corporation with its principal place of business 
located in Lititz, Pa., and Jacob Deutsch, an individual trading as 
L. A. Wholesale Shoe Co., with his principal place of business located 
in Los Angeles, Calif., engaged in offering for sale and selling in com- 
merce, shoes designated “Dr. J. S. Hampshire Health Shoes,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of the aforesaid shoes, that they, and each of them, will 
cease and desist from representing : 

That this product is a “health shoe,” or that it will keep the feet 
healthy or will correct or prevent any defects or abnormalities of the 
feet. (1-19491, Jan. 8, 1952.) 
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8290. Insurance Policies—Terms and Conditions, State Licensing.— 
American Family Life Insurance Co., a Texas corporation, with its 
principal place of business in San Antonio, Tex., engaged in the sale, 
in commerce, by mail, of life, accident and other types of insurance 
policies, entered into an agreement in connection with the offering for 
sale, sale and delivery of its insurance policies to cease and desist from 
representing directly or by implication : 

(1) By use of the words “licensed by the Insurance Department” 
or in any other manner that it is licensed by Insurance Departments 
of various States of the United States; provided, however, that this 
shall not be construed as an agreement not to represent that the Ameri- 
can Family Life Insurance Co. is licensed by the Insurance Depart- 
ment of the State of Texas or by the Insurance Department or Depart- 
ments of any other State or States in which it may be licensed ; 

(2) That no preliminary medical examination is required for the 
issuance of its Family Group Life and Accident Insurance Policies 
without clearly and adequately disclosing that a prerequisite to the 
payment of claims arising from the issuance of such policies is that the 
health of all the insured is good at the time of the issuance thereof; 

(3) That under certain conditions covered in the policy it is possible 
to pay up to $1,500 for natural deaths and up to $3,000 for accidental 
deaths for a family of 10 people without clearly and adequately dis- 
closing that the payment of any maximum benefits is contingent upon 
the fact that all 10 of such persons insured must either die natural 
deaths or suffer accidental deaths while such policies are in effect. 

American Family Life Insurance Co., further agreed that this stipu- 
lation of facts and agreement to cease and desist is subject to the pro- 
visions of Public Law 15, 79th Congress, chapter 20, first session, as 
amended by Public Law 238, 80th Congress, chapter 326, first session. 
(1-23984, Jan. 8, 1952.) 

8221. Cane Sugar—Comparative Merits—Imperial Sugar Co., Inc., a: 
Texas corporation, with its:principal place of business in Sugar Land, 
Tex., engaged in the business of offering for sale and selling, in com- 
merce, cane sugar, entered into an agreement in connection with the 
offering for sale, sale and distribution of that product to cease and 
desist from disseminating any advertisement in regard thereto which 
represents directly or by implication: 

That Imperial sugar is superior to other brands of sugar because of 
its freshness, (1-23991, Jan. 11, 1952.) 

8222. Stone Wall Facing—Nature, Durability, Relevant Facts, and 
Guarantee.—Lewis Albert Knight and Lee Pritzker, copartners doing 
business under the trade name FormStone Co., with their principal 
place of business located in Baltimore, Md., engaged in the business 
of offering for. sale and selling, in commerce, an artificial stone wall 
facing designated “F ormStone,” entered into an agreement in con- 
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nection with the offering for sale, sale and distribution of FormStone, 
or any other product of substantially the same composition, to cease 
and desist from representing, directly or by implication: 

(1) By use of the words “stone,” “real stone,” “natural stone,” 
“rock” or other words of similar import, that FormStone is stone or 
rock in its natural state; 

(2) That FormStone lasts or is weatherproof forever, or for any 
period of time not in accord with the facts; 

(3) That FormStone was selected or chosen for use on any exhibit 
house, model home or other structure when a factor in such selection 
was the furnishing of the product without charge or the payment of 
a sum of money, and such fact is not disclosed ; 

(4) That FormStone is “guaranteed,” “fully guaranteed,” “euaran- 
teed for life” unless the nature and extent of the guarantee and the 
manner in which the guarantor will perform thereunder are clearly 
and conspicuously disclosed. (1-24131, Jan. 11, 1952.) 

8223. Uniforms—Guarantees and Refunds—Abraham J. Wedupsky, 
an individual trading as Superior Fabrics Co., engaged in offering 
for sale and selling, in commerce, ready-to-wear garments, generally 
described as uniforms, entered into an agreement in connection with 
the offering for sale, and selling thereof, to cease and desist from: 

(1) Representing that uniforms or other garments are guaranteed 
unless the guarantee is unlimited, or if limited, unless the terms and 
conditions of the guarantee are fully disclosed ; 

(2) Representing that the purchase price will be refunded to dis- 
satisfied customers, unless a refund is made of the full purchase price 
rather than a part thereof. (1-22860, Jan 11, 1952.) 

8224. Laundry Starch—Protective Qualities—The Hubinger Co., an 
Iowa corporation, with its principal place of business in Keokuk, 
Towa, engaged in the business of offering for sale and selling in com- 
merce, a laundry starch designated “Quick Elastic Starch,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of that. product to cease and desist from representing 
directly or by implication: 

That use of the said product will prevent the scorching of fabrics 
when they are being ironed. (1-23667, Jan. 15, 1952.) 

8225. Correspondence Course in Radio Communication—Opportunities, 
Unique and Size.—Cleveland Institute of Radio Electronics, an Ohio 
corporation, with its principal place of business in Cleveland, Ohio, 
engaged in the offering for sale and selling in commerce, a corre- 
spondence course known as “Nilson’s Master Course in Radio Com- 
munications,” entered into an agreement in connection with the offer- 
ing for sale and sale of its correspondence course to cease and desist 
from representing ‘directly or by implication: 
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(a) That those persons who complete said course are assured of 
obtaining a Federal Communications Commission commercial radio- 
telephone operator license; 

(b) That persons who hold such a license are assured of obtaining 
employment in the radio communications industry or related fields, 
or are invariably given preference over nonlicense holders when ap- 
plying for employment in such fields; 

(ce) That its course in radio communication is the only planned 
course of training designed primarily. to. assist persons in obtaining 
a commercial radiotelephone operator license ; 

(d) That all of its instructors are professional engineers or from 
in any other manner misrepresenting the qualifications of its teaching 
staff ; 
and from— 

(e¢) Representing pictorially or otherwise that it occupies and util- 
izes the entire building in which it is housed. (1-23302, Jan. 17, 
1952.) 

8226. Rodenticide—Effectiveness.— American Cyanamid Co., a Maine 
corporation, with its principal place:of business in New York, N. Y., 
engaged in the business of offering for sale and selling in commerce, 
a rodenticide and insecticide designated “‘Cyanogas,” entered into an 
agreement in connection with the offering for sale, sale and distribu- 
tion of that product to cease and desist from disseminating an ad- 
vertisement in regard thereto which represents directly or by 
implication: 

(a) That use of the product as an insecticide and rodenticide is 
100% effective; 

(6) That the product will kill all rats or mice in burrows or other 
harborages or rid premises of them or that it assures a complete kill; 

(c) That the product affords complete control of pine mice or of 
other rodents or insects. (1-22347, Jan. 22, 1952.) 

8227. Boat Making Kits—Deliveries, Stocks, and Prices—Arthur E. 
Doane, an individual trading as Doane Marine Works, with his princi- 
pal place of business located at Shippan Point, Stamford, Conn., 
engaged in the business of offering for sale and selling in commerce, 
materials for boats, and kits, entered into an agreement in connection 
with the offering for sale, sale and distribution thereof to cease and 
desist from representing directly or by implication: 

(1) That deliveries of precut materials and of other equipment 
for the assembly and construction of small pleasure boats ean be 
made immediately or at any time or within any period of time which 
is not in accordance with the facts; 

(2) That large stocks of materials, including plywood, are on hand 
to fill orders promptly, when such is not the fact ; 
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(8) That prices quoted are for complete kits of material when, in 
fact, additional charges are made for items of material which should 
constitute a part of the complete kit. (1-22225, Jan. 24, 1952.) 

8228. Dental Plate Relining—Results.—Lino-Dent, Inc., a New York 
corporation, with its principal place of business in New York, N. Y., 
engaged in the business of offering for sale and selling in commerce, 
a plastic material for relining dental plates designated “Lino-Dent,” 
entered into an agreement to cease and desist from disseminating or 
causing to be disseminated, any advertisement for a dental reliner 
now designated “Lino-Dent,” or any other product of substantially 
the same composition or possessing substantially the same properties 
whether sold under that name or any other name which represents 
directly or by implication: 

That application of this preparation will accomplish permanent 
results in the refitting or tightening of dental plates, or assure 
permanent comfort. (1-22285, Jan. 24, 1952.) 

8229. Livestock Bacterins—Preventive Qualities—Beebe Laboratories, 
Inc., a Minnesota corporation, with its office and plant located in 
St. Paul, Minn., engaged in the business of offering for sale and selling 
in commerce, various mixed bacterins for use on livestock and poultry, 
entered into an agreement to cease and desist from disseminating or 
causing to be disseminated any advertisement for various bacterins 
or any other preparations of substantially the same composition or 
possessing substantially the same properties, whether sold under the 
names mentioned herein or any other names, which represents directly 
or by implication : 

(1) That Coli-Enteritidis Bacterin is an effective preventive for 
dysentery or scours in calves; 

(2) That Hemorrhagic Septicemia Bacterin is an effective pre- 
ventive for pneumonia in farm animals unless limited to pneumonia 
produced by the organisms contained therein ; 

(3) That Mixed Bacterin (Avian) Chicken Formula is an effective 
preventive for colds and roup in chickens; 

(4) That Mixed Bacterin (Avian) Turkey Formula is an effective 
preventive for sinusitis of turkeys; 

(5) That Mixed Bacterin (Bovine) Formula No. 1 is an effective 
preventive for pinkeye in cattle; 

(6) That Mixed Bacterin (Equine) Formula No. 1 is an effective 
preventive for strangles in horses; 

(7) That Mixed Bacterin (Equine) Formula No. 2 is an effective 
preventive for navel ill or joint ill in foals; 

(8) That Mixed Bacterin (Porcine) Formula No. 2 is an effective 
preventive for gastro-intestinal infections (infectious enteritis or 
scours) of swine. (1-17831, Jan. 29, 1952.) 
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8230. Rodenticide—Safety and Effectiveness—Willis E. Simpson, an 
individual trading as One Spot Co., Jessup, Md., engaged in the busi- 
ness of offering for sale and selling in commerce, a rodenticide known 
as “One Spot Rat and Mouse Killer,” entered into an agreement in 
connection with the offering for sale, sale and distribution of that 
product to cease and desist from representing directly or by implica- 
tion in his advertising: 

(1) That such product is safe or nonpoisonous ; 

(2) That the product will kill rats and mice within 5 days without — 
clearly revealing that it takes longer to kill them in some instances. 
(1-24198, Jan. 29, 1952.) 

8231. Vitamin Beaewatoalstheapentic Qualities —Certa- aid Medi- 
zine Co., an Ohio corporation, with its principal place of business 
located in Cincinnati, Ohio, engaged in offering for sale and selling 
in commerce, a product designated “Certa-Vin,” entered into an 
agreement to cease and desist from disseminating or causing to be 
disseminated, any advertisement, including any testimonial advertise- 
ment, of that product, or any other product of substantially the same 
composition or possessing substantially the same properties, whether 
sold under that name or any other name, which represents directly or 
by implication: 

(a) That the product has a beneficial effect on the blood or the red 
blood corpuscles except in cases of simple iron deficiency anemia; 

(6) That the product will (1) correct a condition of lassitude or 
(2) relieve a condition of lassitude or otherwise have a beneficial effect 
thereon except when such lassitude is due to a deficiency of iron and 
Vitamin B,; 

(c) That the product will have a beneficial effect on indigestion ex- 
cept when due to a deficiency of Vitamin B,; 

(d@) That the product will have a beneficial effect on upset stomach 
except to relieve that condition when it is due to gas; 

(e) That the product will reenergize or rebuild the nerves except 
where a deficiency of Vitamin B, exists. (1-23486, Jan. 31, 1952.) 

8232. Electric Fence Controllers—Government Approval, Unique and 
Results.—Electric Service Systems, Inc., a Minnesota corporation, 
with its principal place of business located in Minneapolis, Minn., en- 
gaged in the business of manufacturing, selling and offering for sale 
in commerce, electric fence controllers sold under the name HoL- DeM, 
entered into an agreement to cease and desist from disseminating and 
causing to be discepingiad any advertisement for electric fence con- 
trollers, made by it or by others, whether sold under the name HoL- 
DeM Electric F Fence Controllers or any other name, which represents 
directly or by implication; 

(1) That its Models Numbered 4119, 4117 or 414 or any other of its 
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models have been approved by any State of the United States when 
such is not the fact; 

(2) That its Model No. 4117 has an automatic voltage regulator or 
any other feature not common to other electric fence controllers when 
such is not the fact; 

(3) That its Model 45 will provide electric shocks which can be felt 
for a distance of 20 miles or for any other stated distance which is not 
in accordance with the facts. (1-22914, Jan. 15, 1952.) 

8233. Block Salt—Healthful and Protective Qualities—The Barton 
Salt Co., a Kansas corporation, with its principal place of business lo- 
cated in Hutchinson, Kans., engaged in the business of offering for 
sale and selling in commerce, a product designated “Barton’s Cal- 
Phosphor Salt,” which is generally sold in block form, entered into an 
agreement to cease and desist from disseminating or causing to be 
disseminated, any advertisement for that product or any other product 
of substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication: 

(a) That the product (1) is a complete mineral supplement, (2) 
supplies the mineral needs of livestock or (3) insures and protects 
livestock against all mineral deficiencies ; 

(6) That the product (1) prevents a calcium or phosphorus defi- 
ciency in livestock, or (2) is effective in the prevention or treatment 
of ailments caused by a deficiency of calcium or phosphorus; 

(c) That the minerals contained in the product are supplied in 
proper balance or proportion ; 

(d) That use of the product assures healthy or well fed livestock. 
(1-22174, Feb. 5, 1952.) 

8234. Fountain Pens, Mechanical Pencils, etc.—Source or Origin and 
Prices.—Sylvania Pen, Inc., a New York corporation, with its princi- 
pal place of business in New York, N. Y., and George Grodin, Jack 
Grodin, and Fred Grodin, officers thereof, engaged in the business of 
assembling and offering for sale, selling and distributing in commerce, 
fountain pens, ball point pens and mechanical pencils, entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of fountain pens, ballpoint pens and mechanical pencils, 
separately or in sets, that they will cease and desist from: 

(1) Stamping or otherwise representing as made in “USA” pencils 
having mechanisms made in Japan or any country other than the 
United States, and from failing to disclose by clear and conspicuous 
marking or labeling the country of origin of such parts; 

(2) Affixing to or supplying with fountain pens, ballpoint pens and 
mechanical pencils, in sets or otherwise, tags or labels bearing prices 
in excess of the prices at which such products are customarily sold to 
the consuming public in the usual course of business. (1—24121, Feb. 


5, 1952.) 
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8235. Vitamin Preparation—Therapeutic and Protective Qualities.— 
E. R. Ferguson, Jr., and John R. Pepper, copartners trading as The 
Berjon Co., with their principal office and place of business located 
in Memphis, Tenn., engaged in the business of offering for sale and 
selling a product designated “Peptikon,” entered into an agreement 
to cease and desist from disseminating or causing to be disseminated, 
any advertisement, including any testimonial advertisement, for that 
preparation, or any other preparation of substantially the same com- 
position or possessing substantially the same properties which repre- 
sents directly or by implication: 

(a) That the product has any beneficial effect in cases of weak body 
tissues, tissue weakness, loss of strength, loss of vitality, low vitality, 
loss or lack of energy, loss or lack of pep, nervousness, tiredness, weak- 
ness, weariness, laziness, achiness, a rundown condition, a wornout 
condition, depression, inability to eat or sleep, headaches, aches or 
pains, indigestion, bloating, gas on the stomach, burning stomach, 
stomach trouble, stomach disorders or stomach diseases, or pain after 
eating, except when clearly and conspicuously limited to such bene- 
ficial effect as it may afford when those conditions are due to a defi- 
ciency of iron, Vitamin B, or Vitamin B,; 

(6) That the product is effective in cases of poor digestion or that 
it contains a digestive agent; 

(c) That the product has any beneficial effect in preventing or re- 
lieving colds or respiratory infections or other infections or the con- 
ditions resulting therefrom or that it has any influence on the pro- 
duction of or activity of antibodies; 

(d) That the product has any beneficial effect on weak blood, or 
in building up or pepping up the blood except when fully and clearly 
limited to such beneficial effect as it may have in those respects where 
a condition of uncomplicated iron deficiency anemia exists; 

(e) That the product has any direct or specific effect on body 
organs or tissues; 

(f) That the product contains any active ingredient other than 
Vitamin B,, Vitamin B,, iron or strychnine; 

(g) That the product has any therapeutic value other than (1) such 
stimulation to the appetite as may result from the strychnine con- 
tained therein, or (2) such benefit as may result from the iron, Vita- 
min B,, and B, contained therein and then only when fully and clearly 
limited to conditions due to a deficiency of those elements; 

(A) That the product has any value as a nutritional supplement 
except to supply Vitamin B, Vitamin B, and iron; 

(2) That no other product is as effective or acts as quickly as 
Peptikon. 


(7) That the product, or any supplementary source of the elements 


STIPULATIONS 1649 


which it: supplies, is necessary to health or vitality and from exagger- 
ating the frequency of occurrence of any deficiency of Vitamin B,, 
Vitamin B,, or iron or any disease, symptom or condition resulting 
therefrom. 

(k) That the strychnine content of the product is of any value ex- 
cept as a bitter appetizer. (1-23926, Feb. 5, 1952.) 

8236. Adhesive Strips and Hooks—Approval, Guarantees, etc.—Girder 
Process, Inc., and Household Aids, Inc., New Jersey corporations, with 
places of business located in Rochelle Park, N. J., and Leon Giellerup, 
Joseph W. Shaw, and Thomas F’. Hennessey, individually and common 
officers thereof, engaged in the business of offering for sale and selling 
products in commerce, consisting of rubber or metal strips, or of metal 
hooks, coated on one or more sides of the same with a film of adhesive 
material, designated as “Girder Process Pre-set Adhesive Mountings,” 
“Wallmount,” “Plasmount,” “Felmount,” and “Deformount” for 
industrial uses and as “Ton Hook” or “Ton Self-Attaching Hook” 
for household use, entered into an agreement in connection with the 
offering for sale, sale and distribution of said products to cease and 
desist from representing directly or by implication: 

(1) That the said products have been accepted, approved or en- 
dorsed by Government agencies, leading laboratories, Underwriters’ 
Laboratories, the Signal Corps, the Western Electric Company, the 
Western Union Telegraph Company or by any other agency or organi- 
zation, PROVIDED, however, that nothing herein contained is in- 
tended to prohibit the use of advertising claims, when such is the fact, 
that certain of such Government agencies, laboratories or large con- 
cerns, duly identified, have ordered, and in some cases reordered the 
products herein involved; 

(2) That the said products can be installed in one minute or in any 
other definitely stated period of time, which is not in accordance with 
the facts; 

(3) That the said products are “guaranteed” without disclosing the 
terms and conditions of the guarantee. (1-23558, Feb. 12, 1952.) 

8237. Hair Conditioner—Effectiveness and Healthful qualities—E]mer 
O. Anderson and Herbert O. Patterson, copartners doing business un- 
der the name The Shontex Co., with their principal office in Santa 
Monica, Calif., engaged in the business of offering for sale and selling 
in commerce, a product designated “Shontex Conditioning Formula” 
and “Shontex Conditioner,” entered into an agreement to cease and 
desist from disseminating or causing to be disseminated, any adver- 
tisement for that product or any other product of substantially the 
same composition or possessing substantially the same properties, 
whether sold under those names or any other names, which represents 
directly or by implication: 
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(a) That the product has any effect in increasing the duration of 
a hair wave; 

(b) That the product corrects, prevents or overcomes broken hair 
ends, split hair ends, falling hair or dandruff or that it has any bene- 
ficial effect thereon except to such extent as it may relieve hair dryness 
and hair brittleness and aid in dissolving dandruff scales; 

(c) That the product has any effect in bringing natural oil into 
the hair. (1-22375, Feb. 27, 1952.) 

8938. Floor Covering—Comparative Merits and Disparagement of Com- — 
petitive Products—Bonafide Mills, Inc., a Maine corporation, with its 
principal office and place of business in New York, N. Y., engaged 
in offering for sale and selling in commerce, floor coverings among 
them being that designated “Bonny Maid Versa-Tile,” entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of that product, it will cease and desist from : 

(a) Representing that the product posesses (1) an advantage or 
the advantages of a competing product or group of competing products 
unless such is a fact or (2) none of the disadvantages of competing 
products ; 

(6) Representing that no other product is as flexible ; 

(c) Representing unqualifiedly that the product is resistant to 
alkalis or that it is unharmed by alkalis; provided, however, that 
this shall not be construed as an agreement not to represent that the 
product may be resistant to dilute alkali solutions normally used ; 

(d) Representing that the product is a nonskid product; 

(e) In any manner unfairly and unwarrantedly disparaging com- 
peting products. (1-23195, Feb. 29, 1952.) 

8239. Angora Rabbits—Profits, Opportunities, ete—Donald W. Kise, 
an individual trading as Kise, Kise’s Enterprises, Minnesota Angora 
Federation and Fleece King Colonies, with his principal place of 
business located in St. Paul, Minn., engaged in offering for sale and 
selling in commerce, Angora rabbits, entered into an agreement in con- 
nection with the offering for sale, sale and distribution of Angora 
rabbits to cease and desist from representing directly or by impli- 
cation : 

(1) That Angora raisers make $250 to $1,000 per month, or any 
other amount in excess of that which in fact may be made; 

_ (2) That in Angora raising opportunities are unlimited, with 
income assured, financial independence and security ahead; 

(8) That Angora raising is a permanent business and that prac- 
tically no failures occur; 

(4) That one Angora rabbit grows an average of 1 pound of rabbit 


hair annualy, or from exaggerating the average amount of hair 
one rabbit will produce; . OU 


STIPULATIONS 1651 


(5) That 90 percent, or any other specified percentage of Angora 
rabbit hair is top grade unless such is the fact ; 

(6) That rabbit hair is worth $11 or any other definitely stated 
amount per pound when such is not the fact; 

(7) That under a “Sales Agreement,” option to buy back plan, or 
in any other manner, he pays $6 or $40 or any stated price in excess 
of that actually paid for the robipit young of does purchased from 
hin ; 

(8) That one rabbit may me fed fon one year for $1.75 or for any 
other definitely stated amount which is not in accordance with the 
facts; 

(9) By use of AN term “Minnédota Angora Federation,” or in 
any other manner, that the business is other than an individual 
proprietorship ecucid for profit. (1-23396, Feb. 29, 1952.) 

8240. Enamel Paint—Durable and Waterproof Qualities, Nature, ete.— 
American’ Varnish Co., an Illinois corporation, with its principal 
‘place of business located in Chicago, Ill., engaged in offering for sale 
and selling in commerce, an enamel paint designated “Plastic Porce- 
lain,” entered into an agreement in connection with the offering for 
‘sale, sale and distribution of that product, to cease and desist from 
representing directly or by implication : 

(1) That the product is impervious to acid, alcohols or alkalis, 
unless limited to those aes, alcohols and alkalis a in the ordinary 
household ; 

(2). By dee use of the terms “gasproof” and “fumeproof” or by any 
iit means,.that the product is offered for commercial or industrial 
usage; 

(3) By the use of the words “forever” and “everlasting” or by any 
other means, that the luster or color is permanent ; 

(4) That the product is weatherproof or waterproof; 

(5) By the use of the word “absolutely,” or by any other means, 
that the product is absolutely non-yellowing ; 

' (6) That the product is the fastest selling of its type; 

(7) By the use of the word “porcelain” in the brand name “Plastic 
Porcelain,” or by any other means, that the product is other than a 
white enamel. (1-23368, Feb. 14, 1952.) 

8241. Plumbers’ Products—Effectiveness, Nature, Safety, ete—Hercu- 
les Chemical Co., Inc., is a New York corporation, with its principal 
place of business in New York, N. Y., engaged in offering for sale and 
selling in commerce, products designated “Hercules Fuel Oil Sludge 
Solvent,” “Hercules Soot Destroyer” “Hercules Boiler Solder,” and 
“Hercules Plastic Lead.” 

Samuel A. Wander, is an individual doing business as The Economy 
Plumber Co., with his principal place of business located in New York, 


_fjeroa——— oe 
1) COMMISSION pECISIONS 


PEDERAL TRAP 
1 commerce, PFO 


1652 
N. Y., ene? ed in offering for sale and selling } 
designat “Bconomy 1 Oil Sludge Solvent,” “Beonomy Soe 
stroyers q “Economy Plumber Boiler Solder.” 
Hercul Chemical Co., Inc-, red into an 28 eement mm O 
ale, sal d distribution of their pt 
s same compositi 


possessing substantially the § 
ing directly oF smplication > 


represent 
Hercules Fuel OW Sludge Solent 
(1) By the use 0 he designation. “sludge solvent” 1 tl 
name, oF DY any other means, th t the product removes © 
waste from fuel oil tanks; 
(2) That the product prevents or removes the formation 
] deposits of purner tips OF keeps strainers OF nozzles clean; 
(3) That the product prevents rusting OF pitting of fuel 
a Hercules Soot Destroye’ 
i (4) That the product can be used without danger to 1 
iat system or user or that st is harmless to heating systems 5 
| 
( Hercules B oiler Solder 
pet 
8 5) That the product is a metallic compound 5 
an i (6) That the product isa solder” unless it is clearly ¢ 
Fede st contains less than 5 percent of any metallic substance; 
busiz (7) That the product makes 2% permanent repair 
selli 
a oo Hercules Plastic Lead — 
ctic 
rabbit (8) By the use of the word ‘“Jead” in the brand 22 
cation other means, that the product contains lead 5 
(1) (9) That the product 1S of value as a cau ing com 
other 2 Samuel A. W nder entered into an agreement 1 ' 
(2) ' the offering £oy sale, sale and distribution of his prodt 
Mabel at products of substantially the same compositions or 
" (3) 1 stantially the same properties, he will cease and desis! 
te 4 ing directly oF by implication with respect thereto: 
hair anr Economy Fuel Oi Sludge Solvent 
one rabbi 
; (10) By the use of the designation sludge solv 
name, or by any other means, that the product remo" 
from fuel oil tanks; : 
(11) That the product prevents oF removes the { 
deposits on burner tips; 
| 
| 


STIPULATIONS 1653 
Economy Soot Destroyer 


(12) That the product can be used without danger to the heating 
4, system or user or that it is harmless to heating systems; 


Economy Plumber Boiler Solder 


(13) That the product is a metallic compound ; 

(14) That the product is a “solder” unless it is clearly disclosed 
that it contains less than 5 percent of any metallic substance; 

(15) That the product makes a permanent repair. (1-23409, Feb. 
14, 1952.) 

8242. Crib Mattresses—Waterproof and Healthful Qualities—Scharco 
Manufacturing Corp., Inc., a New York corporation, with its princi- 
pal office and place of business in New York, N. Y., engaged in the 
business of offering for sale and selling in commerce, crib mattresses 
designated “Gro-Rite,” entered into an agreement in-connection with 
the offering for sale, sale and distribution of the crib mattresses to 
cease and desist from representing directly or by implication: 

(a) That the mattresses are waterproof unless and until such time 


wr iomaes for the life of the mattresses; 

(6) That the mattresses help a baby to grow (1) straight, (2) 
trong or (3) right; 

(c) That the mattresses (1) prevent the development of bad pos- 
jed tire, (2) provide posture building support, (3) are posture build- 
ig, (4) encourage good posture or have a material effect on posture; 
(d) That the mattresses assure restful sleep. (1-20519, Feb. 14, 
152.) 

8243. Cosmetic Preparations—Cleansing and Beautifying Qualities.— 
| me Salee, Inc., a California corporation, with its office and prinei- 
b by} place of pe cna located in Hollywood, Calif., engaged in the 
siness of offering for sale and selling in commerce, cosmetic prepa- 
for ions designated “Liv” and “Scrub,” entered into an agreement. to 
pt10D. <6 and desist. from disseminating or causing to be disseminated 
any ‘ advertisement for those preparations or any other preparations 
sssing substantially the same compositions or possessing substantially 

_ repr came properties, which represents directly or by implication: 

1) That “Liv” - nonallergic; 

2) That “Liv” and “Scrub,” either alone or in combination with 

1 other— 
n the ls) are effective in correcting conditions described as pitted skin, 
dge or ples, blemishes, teenage complexion or clogged pores; 

') will fade or bleach scars and pits; 

son of ¢) will serve as a complexion aid or ml defeat or overcome excess 
ess. (1-24167, Mar. 4, 1952.) 


i 
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8944, Arc Welders—Specifications and Approval.— Walter C. Allmand 
and Leslie E. Allmand, copartners doing business under the name 
Allmand Brothers Manufacturing Co., with their place of business in 
Holdrege, Nebr., engaged in the SARE for sale, sale and distribu- 
tion in commerce, of electrical equipment including arc welders for 
farm use on rural powerlines, entered into an agreement in connec- 
tion with the offering for sale, sale and distribution of that product 
to cease and desist from representing, directly or by implication, that : 

(1) Such welders meet the recommended specifications of the Rural 
Electrification Administration or the National Electrical Manufac- 
turers Association when such is not a fact; 

(2) Such welders meet the redairamént® of Underwriters’ Tabor 
ratories when they are not listed by Underwriters’ Laboratories. 
(1-23931, Mar. 4, 1952.) 

8245. Shoes—Orthopedic Qualities, ete.—The Miller Shoe Co., an Ohio 
corporation, with its principal office and place of business located in 
Cincinnati, Ohio, and Albert E. Klinkicht, individually and as a cor- 
porate officer, engaged in the offering for sale and selling in com- 
merce, shoes, among them being those designated “Miller Foot De- 
fender Shoes,” entered into an agreement in connection with the offer- 
ing for sale, sale and distribution of the shoes, they will céase and 
sick from representing in any manner: 

(a) That the shoes are health shoes or orthopedic shoes or that ae 
are made over health or orthopedic lasts or that they will keep the 
feet healthy or prevent, correct, or cure any disorder, esp OrEMNyS or 
abnormality of the feet ; 

(6) That the shoes (1) restore normal foot function, (2) overcome 
foot agony, or (8) insure comfort to the wearer ; 

~- (ce) That the shoes (1) provide balanced foot motion, (2) exercise 
foot muscles, (3) accelerate articulation of the bones of the foot; 

(¢) That salesmen are trained by persons recognized as qualified 
in orthopedics or that the salesmen are qualified in orthopedics; 

(e) That by the use of the shoes the feet will never pain or hurt. 
(1-23587, Mar. 6, 1952.) 

8246. Wool Wastes—Misbranding Under Wood Products Act.—William 
Barnet & Son, Inc., is anew New York corporation, with its office and 
principal place of business located in Rensselaer, N. Y. Henry B. 
Barnet, Jr., and William Barnet IT are officers of the corporation and 
as eek manage and control its affairs and policies. The corpora- 
tion buys rags, clips, and various other wastes composed of wool, rayon, 
cotton, nylon, and silk, garnets and blends them into stock and sells 
the Poultne pr oducts to mills throughout the country. The said 
corporation and individuals are engaged in the offering for sale, sale 
and distribution in commerce, of woolen stocks. 
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Said woolen stocks were wool products, as the term “wool product” 
is defined in the Wool Products Labeling Act of 1939, being composed 
in whole or in part of wool, reprocesses wool, or reused wool, as those 
terms are defined in the said Wool Products Labeling Act of 1939, and 
were subject to the provisions of said Act and the rules and regulations 
promulgated thereunder. 

In connection with and in the course of the sale, distribution, and 
transportation of the aforesaid woolen stocks in commerce, ash cor- 
poration and individuals in the year 1951 attached or caused to be 
attached to a quantity of woolen stocks, which was composed of ap- 
proximately 34 percent wool and 66 percent rayon, tags representing 
such wool products to be 50 percent wool and 50 percent rayon, in 
violation of the provisions of the Wool Products Labeling Act of 1939. 
The information on these tags was based on results obtained by the © 
so-called caustic soda boil-out test, a testing method in general use 
throughout the industry. Because certain fibers other than wool are 
dissolved in whole or in part by caustic soda, the use of this test indi- 
cates a greater wool content than is actually present. When such a 
fact was brought to the attention of the respondents herein, steps were 
immediately taken by them to correct the faulty testing procedures in 
order to insure that their products are properly labeled as to wool 
content. 

William Barnet & Son, Inc., and Henry B. Barnet, Jr., and William 
Barnet I, individually and as officers of said corporation, entered into 
an agreement that in connection with the offering for sale, sale, trans- 
portation, delivery for transportation or distribution in commerce as 
“commerce” is defined in the Wool Products Labeling Act of 1939 
of wool stocks, or any other wool products within the meaning of said 
Act, they and each of them will cease and desist from misbranding such 
products by: 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein. 

(2) Failing to securely affix or to place on such products a stamp, 
tag, or other means of identification showing in a clear and conspicuous 
manner : 

(a) the percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber is 
5 percent or more, and (5) the aggregate of all other fibers; 

(b) the maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter, 


(1-24188, Mar. 6, 1952.) 


1656 FEDERAL TRADE COMMISSION DECISIONS 


8247. Television Sets—Maker.—Milton Yancovitz and Julius Wolf, 
copartners trading as Multiple Television Mfg. Co., with their prin- 
cipal place of business in Brooklyn, N. Y., engaged in offering for sale 
and selling in commerce, television sets, entered into an agreement 
that they will cease and desist from representing: 

By use of the word “Edison” in the brand name of television sets 
or other electronic equipment or by any other means that such televi- 
sion sets or electronic equipment are the product of Thomas A. Edi- 
son, Inc. (1-24170, Mar. 11, 1952.) 

8248.1 Medicinal Preparation for Chickens—Therapeutic Qualities.— 
Geo. H. Lee Co., a Nebraska corporation, with its principal place of 
business located in Omaha, Nebr., engaged in the business of offering 
for sale and selling a drug designated “Acidox,” entered into an agree- 
ment to cease and desist from disseminating or causing to be dissemi- 
nated any advertisement for that preparation which represents di- 
rectly or by implication: 

(1) That the product is a cure or effective treatment for coccidiosis; 

(2) That the product is effective in the prevention or aids in the 
control of coccidiosis unless limited to cecal coccidiosis. 

It is also stipulated and agreed that this stipulation is supplemental 
to Stipulation 03105 executed by Geo. H. Lee Co. and approved and 
accepted by the Federal Trade Commission on April 22, 1948, which 
stipulation remains in full force and effect. (1-17550, Mar. 18, 1952.) 

8249. Plastic Wallets—Durability and Guarantee.—Salient, Inc., a 
Massachusetts corporation, with its principal place of business located 
in East Longmeadow, Mass., engaged in the business of offering for 
sale and selling in commerce, plastic wallets, entered into an agreement 
in connection with the offering for sale, sale and distribution of 
that product to cease and desist from representing directly or by 
implication: 

(1) That such wallets will not wear out or that they will not wear 
out during the lifetime of the purchaser; 

(2) That such wallets are “guaranteed” unless the guarantee is un- 
conditional or unless the term and conditions of the guarantee are 
clearly set forth in direct connection with the word “guaranteed” or 
“guarantee,” wherever used. (1-24243, Mar. 13, 1952.) 

8250. Books—Contests.—Greystone Corp., a New York corporation, 
trading as Fiction Book Club, with its principal office and place of 
business located in New York, N. Y., and Milo J. Sutliff and John 
Stevenson, individually and as corporate officers thereof, engaged in 
the business of offering for sale and selling books in commerce, entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of books they will not: 


1 Supplemental. See 36 F. T. C. 1091. 
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(a) Represent in any manner that it is not necessary for a person 
to purchase books or to secure purchasers of books in order to be 
eligible to participate in contests, when in fact, such eligibility is de- 
pendent on the purchase of books or the securing of purchasers 
thereof ; 

(6) Fail to disclose that a person must purchase books or secure 
purchasers of books in order to be eligible to participate in contests, 
when in fact, such eligibility is dependent on the purchase of books 
or the securing of purchasers thereof. (1-21757, Mar. 18, 1952.) 

8251. Portable Electric Lamp—Durability—Economy Electric Lan- 
tern Co., Inc., is an Illinois corporation with its principal office in 
Sturgeon Bay, Wis., also trading as The Handilite Co., engaged in 
the business of offering for sale and selling in commerce, a portable 
dry-cell-battery-powered lamp designated, “Handilite,” recommended 
especially for use by motorists and truckers who must stop for road- 
side repairs. Such lamp utilizes a white light which may be directed 
at the work or truck. It also, simultaneously, can flash a red blinker 
light from its dome top, which may be seen from all directions. 

Economy Electric Lantern Co., Inc., entered into an agreement in 
connection with the offering for sale, sale and distribution of that 
product, to cease and desist from representing directly or by implica- 
tion that such portable electric lantern will furnish continuous serv- 
ice for any length of time not in accordance with the facts. (1-24219, 
Mar. 18, 1952.) 

8252. Correspondence Courses in Theology.—American Bible College, 
an Illinois corporation, with its principal office and place of business 
in Chicago, IIl., engaged in the offering for sale and selling in com- 
merce, correspondence courses in theology, entered into an agreement 
in connection with the offering for sale, sale and distribution of its 
courses, it will cease and desist from: 

(a) Representing through use of the word “college” in its cor- 
porate name, or in any other manner, that its business is that of a 
college or other institution of higher learning ; 

(6) Representing in any manner— 

(1) That its courses are recognized courses ; 

(2) That the degrees awarded by it have any standing in recognized 
colleges, universities, seminaries or other institutions of higher 
learning; 

(3) That credits earned through pursuance of its courses are 
accepted by such institutions. 

(c) Representing in any manner that the degrees attributed to 
those engaged in the active conduct of the corporate affairs were 
earned in recognized or accredited institutions ; 

(d) Representing in any manner that it is accredited or approved 
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by any agency which is not a standard recognized accrediting agency 
without clearly disclosing the true status of such agency; a 

(ec) Representing in any manner that its courses represent the exten~ 
sion work of a college, university, seminary or other institution of 
higher learning, or that it follows the university extension movement 
in the conduct of its affairs; 

(f) Representing in any manner that any of its courses are on a 
college level or similar to those of well-known or approved Bible 
schools; 

(g) Representing in any manner that purchasers of its courses are 
required to submit work equal to or above that of resident schools. 
(1-23860, Mar. 18, 1952.) 

8253. Stationery and Nylon Socks—Manufacture and Qualities.—Stern 
Brothers, a New York corporation, with its principal place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling in commerce, stationery and nylon socks, entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of engraved stationery and nylon socks, to cease and desist 
from: 

(1) Using the words “hand-engraved,” “hand-cut,” or other words 
of similar import or meaning, as descriptive of monogrammed sta- 
tionery and dies when such dies have not been processed entirely by 
hand; 

(2) Representing that nylon socks are mildew-proof. (1-23347, 
Mar. 25, 1952.) 

8254. Garlic Medicinal Preparation—Therapeutic Qualities —Cam- 
bridge Co., an Illinois corporation, with its principal place of business 
located in Chicago, Ill., and Joseph M. Finn and Jeanne H. Finn, 
officers thereof, engaged in offering for sale and selling in commerce, 
a medicinal preparation designated “Cambridge Garlic Tablets,” 
entered into an agreement to cease and desist from disseminating or 
causing to be disseminated, any advertisement for that preparation 
or any other preparation of substantially the same composition or 
possessing substantially the same properties, which represents directly 
or by implication: 

That said preparation possesses any therapeutic value in the treat- 
ment of high blood pressure or the symptoms thereof. (1-22032, 
Mar. 25, 1952.) i 

8255. Nylon Sweaters—Comparative Merits—U. S. Knitwear Co., Inc., 
a Maryland corporation, with its principal place of business located 
im Baltimore, Md., engaged in the business of offering for sale and 
selling in commerce, nylon sweaters, entered into an agreement. in 
connection with the offering for sale, sale and distribution of that 
product, it will cease and desist from representing that nylon 
sweaters are as warm as wool “by actual test” unless such is based 
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upon reports of actual tests conducted by a competent testing labora- 
tory: (1-23351, Mar. 25, 1952.) 

8256. Fountain Pens and Mechanical Pencils—Foreign Origin and 
_Prices.—Peerless Fountain Pen and Pencil Co., Inc., a New York cor- 
poration with its place of business located in New York, N. Y., engaged 
in the business of offering for sale and selling in commerce, fountain 
pens and mechanical pencils, entered into an agreement in connection 
with the offering for sale, sale and distribution of said merchandise 
_to cease and desist from: 

(1) Offering for sale and selling mechanical pencils, the mecha- 
nisms, actions or movements of which are of foreign origin, without 
affirmatively and clearly disclosing thereon, or in immediate connec- 
tion therewith, the country of origin of such pencils or the mecha- 
nisms, actions or movements thereof ; 

(2) Supplying customers or purchasers of fountain pens and me- 
chanical pencils, in sets or otherwise, with price tags or stickers there- 
for bearing prices which are, in fact, in excess of the prices at which 
such article or articles are usually and customarily offered for sale 
and sold in the usual course of business, or otherwise representing 
that such article or articles are sold for amounts in excess of their 
usual and customary selling prices. (1-24183, Mar. 25, 1952.) 

8257. Home Permanent Waving Preparation—Unique Qualities.— 
Beaute Vues Corp., a California corporation, with its principal place 
of business located in Hollywood, Calif., engaged in the business of 
offering for sale and selling in commerce, a home permanent-waving 
preparation designated ‘“Nutri-Tonic,” entered into an agreement that 
in the dissemination of advertising of that preparation or any other 
preparation of substantially the same composition, it will cease and 
desist from representing directly or by implication that said prepara- 
tion is the only home permanent-waving solution containing an oil 
cream or cream oil base. (1-23393, Mar. 27, 1952.) 

8258. Dental Plate Reliner—Effectiveness and Safety.—Alexander R. 
Gordon and Estelle Gloss, copartners trading as Perma-F it Co., with 
their office and principal. place of business located in Chicago, UL, 
engaged in the business of offering for sale and selling in commerce, a 
‘plastic material for relining dental plates known as “Perma-Fit,” 
entered into an agreement to cease and desist from disseminating or 
causing to be disseminated, any advertisement for that product or any 
other product of substantially the same composition or possessing sub- 
stantially the same properties, which represents directly or by 
implication : 

(1) That application of this preparation— 

(a) Will accomplish permanent results in the refitting or tight- 
ening of dental plates; 

(b) Will assure permanent comfort; 
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(c) Will insure against denture breath; and . 

(2) That the preparation does not contain any ingredient which 
could harm the denture. (1-23451, Mar. 27, 1952.) 

8259. Medicinal Preparation—Therapeutic Qualities—Nu-Way Corp., 
a Michigan corporation trading as Citru-Mix Co., and Citru-Mix Di- 
vision, with its principal place of business located in Grand Rapids, 
Mich., engaged in the business of offering for sale and selling in com- 
merce, a product designated “Citru-Mix,” entered into an agreement 
to cease and desist from disseminating or causing to be disseminated, 
any advertisement for that product or any other product of substan- 
tially the same composition or possessing substantially the same prop- 
erties, which represents directly or by implication: 

(a) That the product is a treatment for or that it will correct or 
prevent the progress of rheumatism, neuritis, arthritis, lumbago, sci- 
atica, bursitis, gout or conditions similar thereto; 

(6) That the product will afford any relief from rheumatism, neu- 
ritis, arthritis, lumbago, sciatica, bursitis, gout or similar conditions 
or have any therapeutic effect upon any of the symptoms or mani- 
festations thereof in excess of affording temporary relief of minor 
aches and pains. (1-21977, Apr. 1, 1952.) 

8260. Lemon Juice Product—Nature—Realemon-Puritan Co., the 
amended name of a corporation organized under the laws of the State 
of Illinois as Puritan Co. of America, with its principal place of 
business in Chicago, Ill., engaged in the business of offering for sale 
and selling in commerce a lemon-juice product, unsweetened, and made 
by reconstituting lemon juice concentrate, designated on its label as 
ReaLemon Brand Reconstituted Lemon Juice, entered into an agree- 
ment in connection with the offering for sale, sale and distribution of 
that product, it will cease and desist in its advertising of such product 
from: 

(1) Designating its reconstituted lemon juice as “Realemon” with- 
out stating conspicuously and prominently that said product is re- 
constituted ; 

(2) Using the terms “ReaLemon Brand Lemon Juice,” “lemon 
juice,” or any similar term in describing its reconstituted lemon juice 
without using conspicuously and prominently the term “reconstituted” 
as an adjacent modifying descriptive word; 

(3) Representing that its reconstituted lemon juice is the juice of 
tree-ripened lemons. (1-23281, Apr. 1, 1952.) 

8261. Medicinal Preparation—Therapeutic Qualities—Zerbst Phar- 
macal Co., a Missouri corporation, with its principal place of busi- 
ness in St. J oseph, Mo., engaged in offering for sale and selling in 
commerce a medicinal preparation designated “Zerbst’s Capsules,” en- 
tered into an agreement to cease and desist from disseminating or 
causing to be disseminated, any advertisement for that preparation or 
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any other preparation of substantially the same composition or possess- 
ing substantially the same properties which: 

(1) Represents directly or by implication that the said product will: 

(a) Prevent or aid in preventing the development of a cold; 

(4) Shorten the course or duration of a cold or cure a cold; 

(c) Have any effect in treating any symptoms of a cold beyond pro- 
viding temporary relief from aches or pains which are associated 
therewith; 

(d@) Reduce fever or induce perspiration ; 

(€) Cause circulatory stimulation in the blood stream; 

(f) Have a rest-inducing effect ; 

(g) Have any effect on the condition known as nasal stuffiness; 

(2) Fails to reveal that the taker shall “Follow the label—avoid ex- 
cessive use.” (1-10695, Apr. 3, 1952.) 

8262. Women’s Coats—Misbranding as to Wool Content.—Versailles 
Garment, Inc., a New York corporation, with its office and principal 
place of business located in New York, N. Y., and Joseph Weinstein 
and Benjamin Kovner, individually and as oflicers thereof, engaged 
in the offering for sale, sale and distribution in commerce, of women’s 
coats and other garments, entered into an agreement that in connec- 
tion with the offering for sale, sale, transportation, delivery for trans- 
portation or distribution of coats or any other wool products, to cease 
and desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or other- 
wise identifying such products as to the character or amount of the 
constituent fibers therein ; 

(2) Failing to securely affix to or place on such products a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) the percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentages by weight of such fiber 
is 5 percent or more and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, transportation, distribution or delivering for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939; 

(3) Failing to separately set forth on the required stamps, tags, 
labels or other means of identification the character and amount of 
the constitutent fibers present in the outer shell as well as the linings 
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and interlinings contained in coats or other wool products, as provided 
in Rule 24 of the Rules and Regulations promulgated under the act. 
(1-24293, Apr. 3, 1952.) 

8963. Rust Inhibitor—Effectiveness—Thompson-Long Co., an Tlh- 
nois corporation, with its principal office and place of business located 
in Chicago, I1., engaged in the business of offering for sale and selling 
in commerce, a pruduct designated “R-10—X,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution of 
that product to cease and desist from representing directly or by 
implication : 

(a) That by use of the product it is possible to undo the damage 
already effected by rust; : 

(0) That the product affords better protection where the rust de- 
posit is heavier ; 

(c) That the product of itself stops the formation of rust or further 
damage from rust or that it affords any material aid in that respect 
unless the surface is also promptly painted after the product has been 
applied. (1-28467, Apr. 3, 1952.) 

8264. Course in Hypnotism—Results.—John R. Olney, Jr., an indi- 
vidual trading as Olney School of Hypnotism, with his principal place 
of business located in Philadelphia, Pa., engaged in the business of 
offering for sale and selling in commerce, a mimeographed publication 
entitled “Olney Simplified Course in Rapid Hypnotism,” entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution of that publication or any similar publication, that he will 
cease and desist from using phrases such as: 

“World’s Fastest Hypnotist Will Teach You His Methods of Hyp- 
notizing New Subjects in 5 Seconds,” “May Be Learned by Anyone,” 
“Learn Hypnotism One-Night Course,” or in any other manner, from 
exaggerating the ease or speed with which readers of the aforesaid 
publication will be enabled to learn or practice hypnotism. (1-22115, 
Apr. '8, 1952.) 

8265. Shampoo—Operation.—Marlene’s, Inc., an Illinois corporation, 
with its principal place of business located in Chicago, Tll., engaged 
in the business of offering for sale and selling in commerce, a product 
designated “Marlene’s Hair Waving Shampoo,” entered into an agree- 
ment that it will cease and desist from disseminating or causing to be 
disseminated any advertisement for that product or any other prod- 
uct of substantially the same composition or possessing substantially 
the same properties, which represents directly or by implication : 

(a) That the product curls or waves hair while it washes ; 

(6) That the product is an instant hair curling product; 

(c) That the hair waving effects of the product are different from 


the hair waving effects of the conventional type of wave set. (1-23775 
Apr. 8, 1952.) 
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8266. Home Veterinary Course—Facilities and Plant, Staff, Job and Em- 
ployment Opportunities, ete—Dr. David Roberts Practical Home Veteri- 
nary School, Inc., a Wisconsin corporation, with its principal place of 
business Theaeed in Waukesha, Wis.; Frank Roberts and Howard 
Haines, individuals and officers thereof, engaged in the offering for 
sale and selling in commerce, a correspondence course in veterinary 
training, tiered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of the Dr. David Roberts Practical 
Home Veterinary Course, they will cease and desist from: 

(1) Representing pictorially, or otherwise, that they own a goat 
dairy when such is not the fact; 

(2) Representing pictorially, or otherwise, that the physical plant 
owned, used or occupied by the school is greater than is the fact; 

(3) Representing that the purchase and study of such course of 
instruction will enable subscribers thereto to become livestock experts, 
to diagnose and successfully treat all or most of the diseases, nutri- 
tional deficiencies or injuries that livestock have; 

(4) “Representing that large profits and good jobs are available to 
those completing the course; 

(5) Using the word “free” or any other word of similar meaning, 
in advertising, to designate, describe, or refer to any article of mer- 
chandise which is not in fact a gift or gratuity or which is not given 
without requiring the purchase of other merchandise or the perform- 
ance of some service inuring directly or indirectly to the benefit of 
the respondents ; 

(6) Representing that Dr. David Roberts is living and giving per- 
sonal attention to the business of the school; 

(7) Representing that a staff of veterinarians is maintained when 
such is not the fact; 

(8) Representing that the course is being offered at a reduced 
price when such is not the fact. (1-24174, Apr. 10, 1952.) 

8267. Food Product—Therapeutic Qualities, ete—Jack G. Pavo and 
Lawrence J. Audette, copartners doing business as The Pavo Co., 
Pavo’s and Pavo Dietary Foods, with their principal office in Min- 
neapolis, Minn., engaged in the business of offering for sale and sell- 
ing in commerce, a product designated “Pavo Food,” entered into an 
agreement to cease and desist from disseminating or causing to be 
disseminated, any advertisement for that product or any other prod- 
uct of substantially the same composition or possessing substantially 
the same properties, whether sold under that name or any other name, 
which represents directly or by implication: 

(a) That the product has a beneficial or a therapeutic effect in cases 
of allergy or on hay fever, sinus, asthma, catarrh, hives, eczema, 
arthritis, colitis, inflamed gall bladder, liver disorders, stomach dis- 
orders, intestinal disorders or any other disease or disorder ; 
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(b) That the product has a beneficial or a therapeutic effect on 
the blood ; ; 

(c) That the product will rid the body of excess toxins; 

(d) That all of the ingredients contained in the product are easily 
digested or assimilated ; 

(ec) That the product will be valuable or beneficial to everyone; 

(f) That the product is for practical purposes a complete food 
product. (1-22548, Apr. 15, 1952.) 

8268. Books, Etc.—Comparative Merits, Nature, Etc—Wm. H. Wise & 
Co., Inc., and National Educational Alliance, Inc., New York cor- 
porations, and John J. Crawley, president of both corporations, en- 
gaged in offering for sale and selling in commerce, various books and 
other publications, entered into an agreement in connection with the 
offering for sale, sale and distribution thereof, they, and each of 
them, will cease and desist, with respect thereto, from representing: 

(a) That the New Modern Encyclopedia is America’s most up- 
to-date encyclopedia, or the most up-to-the-minute encyclopedia in 
existence, unless such representation is in fact true and correct; 

(b) That any book or books contain a complete history of any 
episode or event unless all of the essential features of said episode 
or event, substantially to the time of disseminating such representa- 
tion, are included. 4 

It is also agreed by Wm. H. Wise & Co., Inc., National Educational 


Alliance, Inc., and John J. Crawley, that in connection with the offer- — 


ing for sale, sale and distribution in commerce, of a set of books desig- 
nated “Popular Educator Library,” or any other book or books deal- 


ing with academic subjects commonly studied in educational insti- — 


tutions, they, and each of them will cease and desist from: 


(c) Representing directly or by implication that a university edu- — 


cation is being offered through such books, and from using in connec- 
tion with the name “National Educational Alliance, Inc.,” any 
representation directly or impliedly to the effect that an alliance 
or association of educators is offering through such books any course 
or courses of instruction, unless such representation is in fact true 
and correct. (1-18647, Apr. 15, 1952.) 

8269. Hearing Aid Devices—Guarantee, Comparative Merits and Costs, 
ete.—The Microtone Co., a Minnesota corporation, with its principal 


place of business located in Minneapolis, Minn., and S. C. Ryan, indi- - 


vidually and as an officer thereof, engaged in the business of offering 
for sale and selling in commerce, hearing aid devices, entered into an 
agreement that they will cease and desist from disseminating or caus- 
ing to be disseminated, any advertisement for hearing aid devices 
which represents directly or by implication: 

(1) That said devices will endure and afford satisfactory service 
during the lifetime of the purchaser, or that their “Lifetime Service 
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Policy” insures the devices against all service expense incident to the 


| maintenance thereof during the purchaser’s lifetime; provided, how- 


ever, that this inhibition does not proscribe the use of the trade name 


“Lifetime” if such trade name, whenever used, is accompanied by a 


statement, equally conspicuous, to the effect that component parts of 
said devices may become defective and that replacement thereof after 
one year has expired will be made only at the expense of the purchaser; 

(2) That a greater overall economy is effected by purchasing said 
devices than by purchasing a competitive device at a price of $75 or 
any approximation thereof; 

(3) That by using said devices in lieu of competitive devices, pur- 
chasers will effect a saving in battery costs comparable to the purchase 
price of the devices; 

(4) That the battery expense incident to the normal operation of 
said devices is any definitely stated amount per month or any definitely 
stated percentage less than that of competitive devices, when such 
definitely stated amount or percentage is not consistent with the facts; 

(5) That the four tube Microtone Lifetime is the most powerful 22- 
volt instrument on the market today; 

(6) Through the use of such words, terms and phrases as “hide your 
deafness,” “no one need know you wear a hearing aid,” “no button 
in the ear to spoil your secret,” “no one need know yow’re hard of hear- 
ing,” “practically invisible,” “unnoticed even by closest friends,” “even 


/ your most intimate friends need not know yow’re hard of hearing,” 


“hear in secret,” or otherwise, that any device which is not completely 


- concealed when worn by any user, is invisible or cannot be seen; 


(7) Through the use of the phrase “no button in the ear” or other- 
wise, that any of their hearing aid devices which employ an ear mold 
or a tube include nothing worn in or leading to the ear ; 

(8) By failure to reveal pertinent facts, that their hearing aid de- 
vices are less noticeable than is actually the fact ; 

(9) That their hearing aid devices require less equipment than all 
parts essential to the functioning thereof; 

(10) That the user of the said devices will have satisfactory hear- 
ing within a time less than is actually required to become habituated 
to their use; ; 

(11) Through pictorial representations or otherwise, that the said 
devices, as used, can be worn without being visible unless the circum- 
stances under which they can be so worn are clearly revealed. 
(1-20660, May 6, 1952.) 

8270. Nylon Yard Goods—Government Source, Quality, and Prices.—De- 
fender Textile Corp., a New York corporation, with its principal 
place of business located in New York, N. Y., engaged in the business 
of offering for sale and selling in commerce, nylon yard goods, nylon 
and silk parachutes and plastic auto covers, entered into an agreement 
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in connection with the offering for sale, sale and distribution thereof, 
it will cease and desist from: 

(1) Using the name of the United States Government or any agency 
thereof in connection with the advertising or sale of nylon or any 
other fabric material which has not been procured from the United 
States Government, or the indicated agency thereof, unless such mer- 
chandise has been produced for the United States Government and 
unless the character of the merchandise, including the facts as to 
whether such articles constitute seconds, defective merchandise which 
has been rejected due to departures from Government specifications, 
or merchandise not accepted for other reasons by the Government, 
when such is the case, is conspicuously disclosed in immediate con- 
junction therewith ; 

(2) Using the name of the United States Government or any agency 
thereof in connection with the advertising or sale of any old, used, or 
secondhand parachutes which have been procured from the United 
States Government, or the indicated agency thereof, unless the char- 
acter and condition of the merchandise, including the facts as to 
whether such articles constitute: overage, used, condemned, scrap, or 
salvaged material, or merchandise otherwise found unfit for Govern- 
ment use, when such is the case, is conspicuously disclosed in immediate 
conjunction therewith ; 

(3) Representing as a customary or usual price of merchandise 
any price or value which is in fact in excess of the price at which 
such merchandise is usually and customarily sold by proposed re- 
spondent in the regular and normal course of business; or representing 
as a sale, special or reduced price any price which is in fact the price 
at which the merchandise in question is usually and customarily sold 
by proposed respondent in the regular and normal course of business. 
(1-24247, May 6, 1952.) 

8271. Woolen Stocks—Misbranding as to Wool Content—United Waste 
Co., Inc., is a corporation organized and existing under the laws of 
the Commonwealth of Massachusetts, with its office and principal 
place of business located in East Dedham, Mass. Walter Gruken, 
Benjamin Seigel, and Israel Appleman are officers of the corporation 
and as such manage and control its affairs and policies. The corpora- 
tion buys rags, clips and various other wastes composed of wool, rayon, 
cotton, nylon and silk, garnets and blends them into stock and sells 
the resulting products to mills throughout the country. The said 
corporation and individuals are engaged in the offering for sale, sale 
and distribution in commerce of woolen stocks, and causing the same, 
when sold, to be shipped from their place of business in Massachusetts 
into and through various other States of the United States to pur- 
chasers located in said other States. 
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Said woolen stocks were wool products, as the term “wool products” 
is defined in the Wool Products Labeling Act of 1939, being composed 
in whole or in part of wool, fepteccsscds wool or noticed wool, as those 
terms are defined in the oud Wool Products Labeling Act of 1939, 
and were subject to the provisions of said act and the rules and edgier 
tions promulgated thereunder. 

In connection with and in the course of the sale, distribution and 
transportation of the aforesaid woolen stocks, said corporation and 
individuals in the year 1951 attached or caused to be attached to a 
quantity of woolen stocks which was composed of approximately 
384 percent wool and 66 percent rayon, tags representing such wool 
products to be 50 percent wool and 50 percent rayon in violation of the 
provisions of the Wool Products Labeling Act of 1939. The informa- 
tion on these tags was based on results obtained by the so-called caustic 
soda boilout test, a testing method in general use throughout the 
industry. Because certain fibers other than wool are dissolved in 
whole or in part by caustic soda, the use of this test indicates a greater 
wool content than is actually present. When such a fact was brought 
to the attention of the respondents herein, steps were immediately 
taken by them to correct the faulty testing procedures in order to 
insure that their products are properly labeled as to wool content. 

United Waste Co., Inc., and Walter Gruken, Benjamin Seigel, and 
Israel Appleman alae into an agreement in connection with the 
offering for sale, sale, transportation, delivery for transportation or 
distribution in commerce as “commerce” is defined in the Wool Prod- 
ucts Labeling Act of 1939 of wool stocks, or any other wool products: 
within the meaning of said act, they and each of them will forthwith 
cease and desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or other- 
wise identifying such products as to the character or amount of the 
constituent fibers therein. 

(2) Failing to securely aftix or to place on such products a stamp, 
tag, or other means of identification showing in a clear and conspicuous 
manner : 

(a) the percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber 
is 5 percent or more and (5) the aggregate of all other fibers ; 

(b) the maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter. 
(1-24190, May 1, 1952.) 

8272. Germicidal Product—Effectiveness, ete.—K. Roy Knoppel, an 
individual trading as Knott Manufacturing Co., with his principal of- 
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fice and place of business located in Philadelphia, Pa., engaged in 
offering for sale and selling in commerce, a product designated “White 
Cap Pine Oil,” entered into an agreement in connection with the of- 
fering for sale, sale-and distribution of said product, he will cease 
and desist from disseminating any advertisement in regard thereto 
which represents directly or by implication: 

(a) That the product will completely remove offensive or unpleas- 
ant odors; 

(d) That the use of the product alone is effective in protecting or 
safeguarding health; ‘ 

(c) That the product will kill all pathogenic organisms or any pus 
forming organism: 

(d) That the product will rid premises of cold germs or other 
germs; 

(e¢) That the product is effective in the prevention of germs, pneu- 
monia, colds or infiuenza ; 

(f) That the product is effective in removing grease from drain 
pipes; 

(g) That the product is a new or a different product. (1-24240, 
May 1, 1952.) 

8273. Flexible Glass Substitutes—Qualities Edward Warp and Mar- 
garet Warp, copartners doing business under the trade name Sol-O- 
Lite Manufacturing Co., with their office and principal place of busi- 
ness located in Chicago, Ill., engaged in the business of offering for 
sale and selling in commerce, flexible glass substitutes designated 
“Sol-O-Lite,” “Glaz-Fabrik,” “Nu-V-Glass” and “Glaz-Screen” 
entered into an agreement to cease and desist from disseminating or 
causing to be disseminated, any advertisement for Sol-O-Lite prod* 
ucts or any other products of substantially the same composition, 
which represents directly or by implication: 

(1) That such materials: 

(a) are weatherproof, waterproof and vermin-proof ; 

(6) will not crack, break or chip; 

_(¢) when used as a covering for plants, will result in the earlier 
maturity of such plants; 

(d@) will prevent rickets or other diseases, or will result in increased 
egg production or earlier maturity of chicks, unless such results are 
clearly and expressly limited to situations where a vitamin D de- 
ficiency exists and where such deficiency is. adequately compensated for 
by the ultraviolet rays transmitted by said products; 

(2) That Sol-O-Lite— 

(a) holds heat in and cold out better than ordinary glass; 

(b) is endorsed by leading agricultural colleges; 

(3) That Nu-V-Glass— 
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(a) is as clear as ordinary window glass; 

(5) permits a higher transmittance of ultraviolet rays than any 
similar product; and 

(4) That the 14 x 14 mesh Glaz-Screen transmits as much as 60 
percent of solar ultraviolet radiation or any other amount of ultra- 
violet radiation not in accordance with the facts. (1-23006, May 1, 
1952.) 

8274. Bicycles, ete—Order Conformance.—Standard Cycle Co., an 
Illinois corporation, with its principal place of business located in 
Chicago, Ill., engaged in the business of offering for sale and selling 
in commerce, bicycles and bicycle supplies and tricycles, including 
various accessory and repair parts, entered into an agreement in con- 
nection with the offering for sale, sale and distribution of its mer- 
chandise, it will cease and desist from: 

Shipping any merchandise not identical in all respects with the 
merchandise ordered by any customer, except with the consent of such 
customer; provided, however, that this shall not be construed as an 
agreement not to ship, subject to the approval of the customer, other 
merchandise of equal grade and price when the merchandise ordered 
is unavailable and the customer has been placed on notice clearly and 
specifically that the Standard Cycle Co., Inc., reserves the right to ship 
such substitute merchandise unless the customer specifies otherwise 
and the customer has not so specified. (1-24006, May 13, 1952.) 

8975. Vitamin Preparation—Therapeutic and Health Qualities— 
Dwarfies Corp., an Iowa corporation, with its principal office and 
place of business located in Council Bluffs, Iowa, engaged in the busi- 
ness of offering for sale and selling m commerce, a vitamin preparation 
designated “Dwarfies 10 Vitamins,” entered into an agreement in con- 
nection with the offering for sale, sale and distribution, of that prepa- 
ration, or any other preparation of the same or similar composition, 
it will cease and desist from representing, directly or impliedly: 

(1) That the said preparation contains all of the vitamins required 
in human nutrition or that all of the vitamins in the said preparation 
are known to be essential to human well-being ; 

(2) That use of the said preparation will: 

(a) be of any value in the prevention or correction of foot disorders; 

(6) beneficially affect the condition known as arthritis; 

(c) beneficially affect the condition known as undernourishment; or 

(d). beneficially affect the incidence or duration of common colds or 
increase resistance to infection. 

(3) That use of the said preparation will correct symptoms or con- 
ditions such as fatigue, exhaustion, poor digestion, nervousness, nerv- 
ous disorders, irritability, insomnia, “aches or pains,” weakness, loss 
of pep or energy, night blindness or poor appetite. 
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(4) That conditions or symptoms known as “skin defects,” “poor 
complexion,” “eye troubles,” “faulty vision,” “poor digestion,” “poor 
eyesight,” “nervousness,” “bad teeth,” “irregularity,” “loss of appetite” 
or “fatigue” are frequently or commonly due to vitamin deficiency or 
that use of the said preparation will avert the development of such 
conditions or symptoms. 

(5) That vigor, vitality, increased energy, resistance or a feeling 
of general good health will result from the use of the said preparation. 

(6) That the said preparation is effective in correcting any vitamin 
deficiency symptoms except those due solely to lack of sufficient 
vitamin D. 

Dwarfies Corp. also agreed that it will cease and desist: - 

By use of phrases such as “a majority of Americans are said to be 
undernourished because they do not get enough of the various vitamins 
* + #9 “* * *- three out of four. people need. extra vitamins 
*” or in any other manner from exaggerating the frequency 
of occurrence of vitamin deficiency or the necessity for the use of the 
said preparation. (1-22110, May 15, 1952.) 

8276. “Silver-Plating’ Product—Effectiveness, Operation, ete.—Silva- 
plate Corp., a New York corporation, with its principal place of 
business in New York, N. Y., and its officers, Alan L. Grey and Joan G. 
Grey, copartners, doing business under the firm names, Little Grey 
Fixit Shop, Little Grey Gift Shop and Orange Manufacturing Co., 
with their place of business in New York, N. Y., are engaged in the 
offering for sale, sale and distribution in commerce, of two products 
designated “Silvaplate” and “Wonder Silver Plate.” 

Prior to approximately the first of the year 1950, the said corpora- 
tion and copartners engaged in the offering for sale, sale and distribu- 
tion of a product known as “Quadruple Silvaplate” which contained 
silver cynaide. At that time the said product was discontinued but 
the name “Quadruple Silvaplate” was continued in use for several 
months as a brand name for the product above referred to as Silva- 
plate. 

Silvaplate Corp., a corporation, and Alan L. Grey and Joan G. Grey, 
individually and as officers thereof, and as copartners trading as 
Little Grey Fixit Shop, Little Grey Gift Shop and Orange Manufac- 
turing Co., entered into an agreement in connection with the offering 
for sale, sale and distribution of their products designated “Quadruple 
Silvaplate,” “Silvaplate” and “Wonder Silver Plate” or any other 
products of the same or substantially the same composition, they and 
each of them will cease and desist from representing directly or by 
implication : 


(a) That such products preserve or restore Sheffield or. similar 
plated ware; 


* * 
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(6) That such products deposit a coating on silver or that they 
coat other than the worn areas of silverware where the base metal is 
exposed ; 

(c) That such products will save $100 worth of plating or any other 
amount of commercial silver plating; 

(d) That the coating deposited by such products will not rub off; 

(e) That repeated applications of the products will cause the coat- 
mg to build up or become thicker ; 
and from: 

(7) Representing through the use of the brand name “Quadruple 
Silvaplate” or otherwise tliat such products deposit a coating equiva- 
lent in thickness to “quadruple plate.” (1-23708, May 15, 1952.) 

8277. Hearing Aid Devices—Size, Comparative Merits, Effectiveness, 
etc.— Beltone Hearing Aid Co., an Illinois corporation, with its princi- 
pal place of business located in Chicago, Ill., and Sam Posen and 
Fannie Posen, individually and as officers thereof, engaged in offer- 
ing for sale and selling in commerce, hearing-aid devices, entered into 
an agreement that they and each of them, will cease and desist from 
disseminating or causing to be disseminated, any advertisement for 
hearing-aid devices which represents directly or by implication: 

(1) The sizes or weights of their hearing-aid devices not in accord- 
ance with the facts; 

(2) The size or weight of their hearing-aid devices in comparison 
with other hearing-aid devices when such comparisons are not true at 
the time made; 

(3) Through the use of the phrase “no button shows in ear” or 
otherwise that any of its hearing-aid devices which employ an ear 
mold or a tube include nothing worn in or leading to the ear; 

(4) That their hearing-aid devices give “full-tone hearing” or the 
“richest” or “clearest” hearing, or otherwise represents that said de- 
vices give full-tone hearing or the richest or clearest hearing; 

(5) That their hearing-aid devices eliminate fading in and out; 

(6) That their hearing-aid devices will enable the hopelessly deaf 
to hear again; 

(7) That their hearing-aid devices embody new or different elec- 
tronic principles from those found in other hearing-aid devices; 

(8) Through the use of such words, terms, and phrases as “hides 
deafness,” “conceals deafness,” “even close friends won’t know you’re 
wearing a hearing aid” or otherwise, that any device which is not com- 
pletely concealed when worn by any user is invisible or cannot be seen ; 

(9) That by means of their hearing-aid devices, a user can prevent 
his hearing loss from becoming progressively worse; 

(10) By the use of depictions or otherwise that. “Fashionear” con- 
stitutes the entire apparatus of their hearing-aid devices; 
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(11) That their hearing-aid devices require less equipment than all 
parts essential to the functioning thereof. (1-19075, May 15, 1952.) 

8278. Hearing Aid Devices—Effectiveness, Operation, ete.—Dictograph 
Products, Inc., a New York corporation, with its principal. place, of 
business located in New York, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce, hearing aid devices, entered into 
an agreement to cease and desist from disseminating or causing to be 
disseminated, any advertisement for hearing aid devices, which repre- 
sents directly or by implication: 

1. That the devices designated “Wrist-Ear” and “Super-X-Ear” 

(a) Employ a new or different principle which provides hearing aid 
without any equipment other than that worn on the wrist, 

(6) Duplicate the functions of the human ear, or duplicate nature’s 
way to hear, . 

(c) Provide directional hearing or otherwise represents that:such 
devices enable the user to identify the source of sound from all direc- 
tions at once; provided, however, that this shall not be construed as 
an agreement not to represent that the device may aid the user to 
identify the source of a particular sound when the manner in which 
that is accomplished, is clearly disclosed, 

(d) Enable one to hear again regardless of the cause of impaired 
hearing, unless such advertising excepts persons who have no residual 
hearing. 

2. That the “Skin Receiver” does not require the use of visible equip- 
ment, unless conditions under which it can be concealed are clearly 
disclosed ; 

3. Through the use of such words, terms, and phrases as “completely 
concealed,” “invisible hearing,” “completely out of sight,” “hidden,” 
“no one will know you are hard of hearing,” “your hearing loss is your 
secret,” or otherwise, that any device, which is not completely con- 
cealed when worn by any user, is invisible or cannot be seen; 

4a. Through the use of the phrase “no receiver button in the ear” 
or otherwise that any of its hearing aid devices which employ an ear 
mold or a tube include nothing worn in or leading to the ear; 

46. In connection with its “Skin Receiver,” that there is no button 
or receiver in the ear, unless it is clearly disclosed that the skin receiver 
is worn behind the ear; 

5. By failure to reveal pertinent facts, that its hearing aids are less 
noticeable than is actually the fact; 

6. That any of its hearing aid devices require less equipment than 
all parts essential to the functioning thereof; 

7. That it conducts “hearing clinics” or employs “hearing special- 
ists” or “hearing experts” ; 

8. That it conducts a “public education department” ; 
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9. That its hearing aid devices employ no cords, unless it is clearly 
disclosed that the cord eliminated is the standard receiver cord and 
such representations are clearly limited to those devices worn com- 
pletely on the head.and.it is clearly explained that in the use thereof 
a tube leading to the ear may be necessary. (1-18241, May 15, 1952.) 

8279. Hearing Aid Devices—Invisibility, Equipment, and Effective- 
ness.—Sonotone Corp., a New York corporation, with its principal 
place of business located in Greenburgh, N. Y., engaged in the busi- 
ness of offering for sale and selling in commerce, hearing aid devices, 
entered into an agreement that it will cease and desist from dissemi- 
nating or causing to be disseminated, any advertisement for hearing 
aid devices, which represents directly or by implication: 

(1) Through the use of such words, terms, and phrases as “hidden,” 
“nobody knows you're deaf,” “invisible hearing,” “out of sight,” “in- 
visibly” or otherwise, that any device which is not completely con- 
cealed when worn by any user is invisible or cannot be seen; 

(2) Through the use of such phrases as “no button in the ear” and 
“nothing in the ear,” or otherwise, that any of its hearing aid devices 
which employ an ear mold or a tube include nothing worn in or leading 
to the ear; 

(3) In connection with its “Noband” receiver, that there is no but- 
ton or receiver in the ear, unless it is clearly disclosed that the bone 
conduction receiver is worn behind the ear ; 

(4) That its hearing aid devices require less equipment than all 
parts essential to the functioning thereof; 

(5) That the “Movable Ear” constitutes the entire apparatus of its 
hearing aid devices; 

(6) That use of its hearing aid devices will benefit persons who have 
no residual hearing. (1-19518, May 15, 1952.) 

8280. Shoes—Corrective and Orthopedic Qualities.—Connolly Shoe Co., 
a Minnesota corporation, with its principal.place of business located 
in Stillwater, Minn., engaged in the business of offering for sale and 
selling in commerce, shoes designated “Connolly Shoes,” “Connolly 
Corrective Arch Shoes” and “Connolly Shoes—Amplifit Last,” entered 
into an agreement in connection with the offering for sale, sale and 
distribution of its shoes, it will cease and desist from representing 
directly or by implication: 

(a) That the product now designated “Connolly Corrective Arch 
Shoes” (1) is a corrective shoe (2) will correct arch defects or (3) 
provides corrective support ; 

(b) That the metatarsal pad of the product now designated “Con- 
nolly Corrective Arch Shoes” (1) can be changed to meet any possible 
requirement or all individual requirements or (2) insures individual 
comfort or helpfulness; 
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(c) That the product now designated “Connolly Corrective. Arch 
Shoes” or the product designated “Connolly Shoes—Amplifit Last’ 
possess orthopedic features ; 

(d) That its shoes possess orthopedic heels; 

(ec) That the product designated “Connolly Shoes—Amplifit Last” 
gives balanced support or that it helps prevent pronation. (1-23896, 
June 3, 1952.) 

8281. Resin Plasticizer—Effectiveness, Relevant Facts, etc—Perma 
Starch, Inc., an Illinois corporation, with its principal place of busi- 
ness located at Illiopolis, Ill., engaged in the business of offering for 
sale and selling in commerce, a resin plasticizer designated and ad- 
vertised as “Perma Starch,” entered into an agreement in connection 
with the offering for sale; sale and distribution of said product it 
will cease and desist, with respect thereto, from representing, directly 
or by implication : 

(1) That said product penetrates the individual fibers of yarns; 

(2) That said product is effective in.retarding mildewing of gar- 
ments ; 

(3) That the use of said product will double the life of fabrics or 
increase the wearing life of fabrics by any definite length of time; 

(4) That clothes starched with said product will be more crease- 
resistant or wrinkle-resistant than clothes treated with corn starch; 

(5) That ordinary, or corn starches, merely coat the surface of 
fabrics. ‘(1-22907, June’3, 1952.) 

8282. Wool Ties—Misbranding as to Wool Content.—Harry Rosenberg 
is an individual doing business as Cardinal Neckwear with his office 
and principal place of business located in New York, N. Y.. Harry 
Rosenberg is also doing businessas Silk Wool Neckwear Co., with a 
tie factory located in Philadelphia, Pa. He is now, and for more than 
1 year last past has been, engaged in the offering for sale, sale and 
distribution in commerce of men’s ties, and causing the same, when 
sold, to be shipped from his places of business in New York and Penn- 
sylvania into and through various other States of the United States 
to purchasers located in said other States. 

Said men’s ties were wool products, as the term “wool product” is 
defined in the Wool Products Labeling Act of 1939, being composed in 
whole or in part of wool, reprocessed wool or reused wool, as those 
terms are defined in the said Wool Products Labeling Act of 1939, 
and were subject to the provisions of said act and the rules and regu- 
lations promulgated thereunder. 

In connection with and in the course of the sale, distribution, and 
transportation of the aforesaid ties in commerce, said Harry Rosen- 
berg in the year 1951 attached or caused to be attached to a quantity 
of ties containing linings in two sections, one section of which was 
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100 percent wool, the other 50 percent wool and 50 percent rayon, 
stamped or printed representations that the tie linings were 100 per- 
cent wool in violation of the provisions of the Wool Products Labeling 
Act of 19389. By reason of such representations the exemption pro- 
vided for in Section 4 (d) of the act was inapplicable. Other ties 
composed in whole or in part of wool were unlabeled as to fiber content. 

Harry Rosenberg entered into an agreement in connection with the 
offering for sale, sale, transportation, delivery for transportation or 
distribution in commerce, as “commerce” is defined in the Wool Prod- 
ucts Labeling Act of 1939, of men’s ties, or any other wool product 
within the meaning of said act, he will cease and desist from mis- 
branding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (8) reused wool, (4) each 
fiber other than wool if said percentage by weight of such fiber is 
5 percent or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. (1-24290, June 5, 1952.) 

8283. Woolen Piece Goods—Misbranding as to Wool Content.—Glen 
Woolen Mills, Inc., is a corporation organized and existing under the 
laws of Connecticut, with its office and principal place of business 
located in Norwich, Conn. Herbert M. Hitchon is president and 
treasurer and W. G. Hitchon is vice president and secretary of said 
corporation and as such manage and control its affairs and policies. 
The corporation purchases fibers from various sources and blends, 
cards, spins, weaves and finishes the stock into yarn and piece goods. 
The said corporation and individuals are engaged in offering for sale, 
sale and distribution in commerce, of woolen piece goods. 

Said woolen piece goods were wool products, as the term “wool 
product” is defined in the Wool Products Labeling Act of 1939, being 
composed in whole or in part of wool, reprocessed wool or reused 
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wool, as those terms are defined in the said Wool Products Labeling 
Act of 1939, and were subject to the provisions of said act and the 
rules and regulations promulgated thereunder. 

In connection with and in the course of the sale, distribution and 
transportation of the aforesaid woolen piece goods in commerce, said 
corporation and individuals in the year 1951 attached or caused to be 
attached to a quantity of woolen piece goods which was composed of 
approximately 35 percent wool and 65 percent rayon, tags representing 
such wool products to be 50 percent wool and 50 percent rayon in 
violation of the provisions of the Wool Products Labeling Act of 
1939. The designations on these tags were based on wool content 
information furnished by their suppliers of waste and on results 
obtained by the so-called caustic soda boil-out test, a testing method 
in general use throughout the industry. Because certain fibers other 
than wool are dissolved in whole or in part by caustic soda, the use of 
this test indicates a greater wool content than is actually present. 
When such a fact was brought to the attention of the respondents 
herein, steps were immediately taken by them to correct the faulty 
testing procedures in order to insure that their products are properly 
labeled as to wool content. 

Glen Woolen Mills, Inc., and Herbert M. Hitchon and W. G. 
Hitchon, entered into an agreement that in connection with the offer- 
ing for sale, sale, transportation, delivery for transportation or dis- 
tribution in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939, of woolen piece goods, or any other wool prod- 
ucts within the meaning of said act, they and each of them will cease 
and desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percent of said total fiber 
weight of (1) wool, (2) reprocessed wool, (8) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber 
is 5 percent or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 
(1-24189, June 5, 1952.) 

8284. Hair Coloring Preparation—Safety, Effectiveness, and Use.— 
Bymart-Tintair, Inc., a Delaware corporation, with its principal 
office and place of business located in New York, N. Y., and Martin L. 
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Straus II and Philip Kalech, individually and as corporate officers, 
engaged in the business of offering for sale and selling in commerce, 
a hair coloring preparation designated “Tintair,” entered into an 
agreement that they will cease and desist fio disseminating or 
causing to be disseminated, any advertisement for that product or 
any other product of satsioniially the same composition or possess- 
ing substantially the same properties, which sas ferouts directly or 
by implication : 4 

(a) That the product is safe, without revealing the need of using 
it as directed by the caution on its label ; 

(6) That (1) no care is required a applying the product or (2) 
that there is no chance for error or mistake; 

(ce) That (1) the user is assured of perfect or satisfactory results, 
(2) the resulting hair color will be exactly the color the user selected 
from the Tintair color chart, (3) the product constitutes or is a pro- 
fessional treatment or (4) the product will satisfactorily color hair 
under any and all conditions; 

(d) That the product (1) will make the hair young in texture (2) 
will give the hair more body or (3) will restore the original or youth- 
ful color to the hair; 

(e) That any person uses the product or has used the product when 
such is not a fact. (1-23840, June 5, 1952.) 

8285. Shoe Dressings—Durability—John Pfingsten, an individual 
trading as Old Tanner, Milwaukee, Wis., engaged in the business 
of offering for sale and selling in commerce, shoe dressings of various 
colors made according to formulas created and owned by John 
Pfingsten, entered into an agreement in connection with the offering 
for sale, sale and distribution of such shoe dressing or of any product 
of substantially the same composition or possessing substantially the 
same properties, he will cease and desist from representing directly 
or by implication: 

That such products are “Rub-Proof” or will not rub off; Provided, 
however, That nothing contained herein shall be construed as pre- 
venting any representation to the effect that said products will resist 
rubbing off. (1-24287, June 3, 1952.) 

8286. Shoes—Corrective and Orthopedic Qualities Field and Flint Co., 
a Massachusetts corporation, with its principal office and place of busi- 
ness located in Brockton, Mass., engaged in the business of offering 
for sale and selling in commerce, among others, men’s shoes designated 
“Dr, M. W. Locke Shoes” and “Anatomik Shoes,” entered into an 
agreement in connection with the offering for sale, sale and distribu- 
tion of the shoes, it will cease and desist from: 

(a) Representing that through the use of Dr. M. W. Locke Shoes 
equalized weight distribution is effected or that the shoes balance the 


weight; 
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(b) Representing that Dr. M. W. Locke Shoes will keep the feet 
healthy ; ; 

(c) Representing that Dr. M. W. Locke Shoes or Anatomik Shoes 
ure of aid in the treatment of all foot conditions or in relieving the 
pain or discomfort thereof; 

-(d) Representing that Dr. M. W. Locke Shoes will banish fatigue; 

(ec) Representing that Anatomik Shoes are orthopedic shoes or that 
they possess corrective features ; 

(f) Representing that Anatomik Shoes will correct, cure, or pre- 
vent foot ailments, disorders, or abnormalities ; 

(g) Representing that Anatomik Shoes will relieve callouses or ab- 
normal foot conditions; 

(4) Representing that Anatomik shoes provide suitable support.for 
or will relieve weak arches generally or that they will relieve weak 
ankles generally ; 

(¢) Representing that Anatomik Shoes provide suitable support for 
fallen arches or that they will relieve fallen arches or effect natural 
positioning of the arch; 

(7) Representing that as a result of the wearing of Anatomik Shoes 
the ankles or arches will straighten of their own accord. 

It is hereby agreed that Field and Flint Co. may apply to the Fed- 
eral Trade Commission to have this stipulation amended at such time 
as it may deem advisable. (1-23619, June 10, 1952.) 

8287. Paper Bound Books—Substitute Titles—Astro Distributing 
Corp., Quarter Books, Inc., and Magazine Village, Inc., New York 
corporations, with their principal place of business in New York, N. Y., 
and Arthur Bernhard, individually and as an officer thereof, engaged 
in republishing paperbound books, entered into an agreement that in 
connection with the offering for sale, sale and distribution of books 
in commerce, they and each of them, will cease and desist from: 

(a) Substituting a new title for the original title of a reprinted 
book or story unless whenever used—on the cover, on the title page, at 
the beginning of the story and elsewhere—such substitute title be im- 
mediately accompanied in equally conspicuous type, by the title under 
which such book or story was originally published; 

(6) Using on or in connection with a reprinted book or story a copy- 
right date, author’s name or publisher’s name different from that which 
appeared on the original, in such manner as to create or contribute to 
the impression that a republished book is being published for the first 
time. (1-24220, June 19, 1952.) 

8288. Hearing Aid Devices—Invisibility, Size, and Composition.— 
Otarion, Inc., an Illinois corporation, with its principal place of busi- 
ness located in Chicago, Tl., engaged in the business of offering for sale 
and selling in commerce, hearing aid devices, entered into an agree- 
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ment that it will cease and desist from disseminating any advertise- 
ment for that commodity, which represents directly or by implication: 

(1) Through the use of such words and phrases as “invisible hear- 
ing,” or otherwise, that any device which is not completely concealed 
when worn by any user is invisible or cannot be seen; 

(2) Through the use of such phrases as “no button shows in the 
ear,” or otherwise, that any of its hearing aid devices which employ an 
ear mold or a tube include nothing worn in or leading to the ear; 

(3) That its hearing aid devices are only half the size of most 
hearing aids; 

(4) That the content of gold or silver in its hearing aid devices is 
greater than is actually the fact. (1-19080, June 17, 1952.) 

8289. Medicinal Preparation—Therapeutic Qualities and Comparative 
Merits—— William Waite Keller and Charles Phellis Keller, copartners 
doing business under the name The Sorbol Co., with their principal 
place of business located in Mechanicsburg, Ohio, engaged in offering 
for sale and selling in commerce, a medicinal preparation designated 
“T_4_L Solution,” entered into an agreement that they, and each of 
them, will cease and desist from disseminating any advertisement for 
that preparation or any other preparation of substantially the same 
composition or possessing substantially the same properties, which 
represents directly or by implication: 

(1) That the product penetrates the skin or that it reaches or kills 
deeply imbedded athlete’s foot infections; 

(2) That the product reaches or kills more germs or is faster acting 
than remedies of similar composition ; 

(8) That the product has any healing qualities. (1-23717, June 
17, 1952.) 

8290. Hearing Aid Devices—Invisibility and History—The Maico Co., 
Inc., a Minnesota corporation, with its principal place of business 
located in Minneapolis, Minn., engaged in the business of offering for 
sale and selling in commerce, hearing aid devices, entered into an 
agreement to cease and desist from disseminating any advertisement 
for that commodity which represents directly or by implication: 

(1) Through the use of such words, terms, and phrases as “conceal 
your secret,” “hidden hearing,” “hear in secret,” “no one will ever 
guess you wear a hearing aid,” or otherwise, that any device which is 
not completely concealed when worn by any user is invisible or cannot 
be seen; 

(2) Through the use of such phrases as “no button in the ear,” “no 
unsightly cord dangling from your ear,” “no unsightly dangling wire,” 
or otherwise, that any of its hearing aid devices which employ an ear 
mold or a tube include nothing worn in or leading to the ear; 

(3) That its hearing aid device is a “revolutionary invention.” 
(1-23214, June 24, 1952.) 
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8291. Shoes—Orthopedic Qualities and Manufacture—Simplex Shoe 
Manufacturing Co., a Wisconsin corporation, with its principal office 
and place of business located in Milwaukee, Wis., engaged in the 
business of offering for sale and selling in commerce, shoes designated 
“Simplex Flexies” and “Simplex-Flex-Eze,” entered into an agree- 
ment in connection with the offering for sale, sale and distribution in 
commerce, of the aforesaid shoes, it will cease and desist from repre- 
senting directly or by implication: 

(a) That the shoes are (1) health shoes, (2) orthopedic shoes, or 
(3) health protectors; 

(0) That the shoes keep the feet (1) healthy, (2) young, (3) 
straight, or (4) strong; 

(c) That the shoes (1) prevent the development of foot troubles 
(2) assist nature in developing a perfect arch or (3) fulfill nature’s 
requirements; 

(d) That the shoes (1) are provided with a natural arch, (2) are 
in exact conformity with the contour of the foot, (3) correct or pre- 
vent pronation, heel rotation, toeing in, flat feet, or a pigeon-toed 
condition ; 

(e) That the shoes, (1) strengthen weak ankles, (2) promote or 
effect good posture, (8) bring the bones of the foot into alignment, 
or (4) promote or assure muscular development ; 

(f) That any shoe is hand sewn except such part or parts thereof 

asmay besewn by hand. (1-23354, June 24, 1952.) 

' 8292. Feed Supplement for Livestock—Healthful and Preventive Quali- 
ties—Magnatonic Products, Inc., an Ohio corporation, with its office 
and principal place of business located in New Knoxville, Ohio, en- 
gaged in the business of offering for sale and selling in commerce, feed 
supplements for farm animals designated “Magnatone Supplement 
for the Dairy Herd,” “Magnatone Supplement for Hogs,” and “Mag- 
natone Supplement for Poultry,” entered into an agreement that it 
will cease and desist from disseminating any advertisement for the 
Magnatone Supplements herein mentioned or any other preparations 
of substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication: 

(1) That Magnatone Supplement for Dairy Herds— 

) will improve, correct or maintain health in dairy herds; 

(0) will be effective in the treatment or prevention of mastitis and 
infectious white scours in calves, or will overcome shy breeding; 

(c) will increase the milk yield 16.35 percent or any other definitely 
stated amount; 

(d) will revitalize the digestive and metabolic systems of animals; 

(2) That Magnatone Supplement for Hogs— 

(a) when added to the hog ration, provides all of the essential 
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mineral elements in sufficient amounts and proper balances to meet 
daily requirements ; 

_ (6) will result in better appetite, faster growth or better condi- 
tioning of growing pigs; 

(¢) will promote easy and normal farrowing; 

(d) when fed to hogs, will prevent mastitis, milk fever or necro- 
enteritis; 

(3) That Magnatone Supplement for Poultry— 

(a) when added to the poultry ration, provides all of the mineral 
elements in sufficient amount and proper balance to meet daily 
requirements ; 

(0) gives faster growth and greater vitality in the growing chicken 
and increased and sustained production of eggs. (1-22759, June 24, 
1952.) 

8293. Shoes—Orthopedic and Corrective Qualities—The W. L. Kreider 
Sons Mfg. Co., Inc., a Pennsylvania corporation, with its principal 
office and place of business located at Palmyra, Pa., engaged in the 
business of offering for sale and selling in commerce, shoes, entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of the shoes, it will cease and desist from representing 
directly or by implication: 

(a) That the shoes now designated “Orthopedic Foot Traits” (1) 
are orthopedic shoes, (2) are corrective shoes, (3) are health shoes, 
(4) possess an orthopedic heel, an orthopedic counter or an orthopedic 
shank or (5) that they are orthopedically correct; 

(6) That the shoes now designated “Orthopedic Foot Traits” cor- 
rect or prevent (1) toeing in, (2) bow legs, (3) flat feet, (4) weak 
ankles, (5) poor posture or (6) poor walking habits; 

(c) That the shoes now designated “Orthopedic Foot Traits” (1) 
keep the feet growing normally, (2) help children’s feet to grow 
normally, (8) prevent the development of abnormal foot conditions 
or (4) that the box toe or any other feature of the shoes assures 
comfort; 

(d) That the shoes designated “Corset Boot Foot Traits” (1) are 
corrective shoes, (2) correct or prevent weak ankles, bow legs or knock 
knees, (8) effect good posture, (4) strengthen weak ankles, (5) help a 
child to walk properly, (6) aid a child in learning to walk, (7) cause 
feet to grow straight or strong, (8) provide the proper amount of 
wedging in the heel or (9) that their plastic stays represent an 
orthopedic feature. (1-23342, June 24, 1952.) 

8294. Flavoring Products—Nature and Free Goods—Marion-Kay 
Products Co., Inc., an Indiana corporation, with its principal place 
of business located in Brownstown, Ind., engaged in the business of 
offering for sale and selling in commerce, three flavoring products 
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designated “Standard Vanilla,” “Vanilla Supreme” and “Super 
Vanilla,” entered into an agreement that in connection with the 
dissemination of advertising the aforesaid preparations, or any other 
preparations of substantially the same properties, it will cease and 
desist from disseminating any advertisement which— 

(1) Uses the word “Vanilla” or any other word or term of similar 
import to designate or describe said preparations, unless such word 
or term is qualified in a clear and conspicuous manner to show that: 

(a) The preparation known as “Standard Vanilla” is an imitation 
mixed flavor; and 

(6) The preparations known as “Vanilla Supreme” and “Super 
Vanilla” are mixed flavors; 

(2) Represents in any manner and by any means that said prepara- 
tions are vanilla, extract of vanilla or vanilla flavoring ; 

(3) Represents that any of said preparations is superior to extract 
of vanilla; 

(4) Uses the word “free,” or any other word or words of similar 
import or meaning, to designate, describe or refer to merchandise 
which is not in truth and in fact a gift or gratuity or is not given to 
the recipient thereof without requiring the purchase of any of said 
preparations or of any other merchandise, or requiring the perform- 
ance of some service inuring directly or indirectly to the benefit of 
Marion-Kay Products Co., Inc. (1-23426, June 26, 1952.) 

8295. Hearing Aid Devices—Invisibility, Comparative Merits, Size, ete.— 
American Sound Products, Inc., an Illinois corporation, with its 
principal place of business located in Chicago, Ill., engaged in the 
business of offering for sale and selling in commerce, hearing aid 
devices, entered into an agreement that it will cease and desist from 
disseminating any advertisement for that commodity, which repre- 
sents directly or by implication: 

(1) Through the use of such words, terms, and phrases as “hear 
again in secret,” “you can hide your hearing defect so completely that 
even your friends can’t tell,” “hidden hearing,” “out of sight,” or 
otherwise, that any device which is not completely concealed when 
worn by any user is invisible or cannot be seen; 

(2) Through the use of such phrases as “no button to wear in ear,” 
“no button to show in ear,” or otherwise, that any of its hearing aid 
devices which employ an ear mold or a tube include nothing worn in 
or leading to the ear; 

; (3) By pictorial representation, the use of the statement “this one 
tiny unit is all you wear,” or otherwise, that its hearing aid devices 
roane less equipment than all parts essential to the functioning there- 
oT; 


(4) By the use of depictions, or otherwise, that the case, containing 
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the microphone, transmitter and batteries, constitutes the entire appa- 
ratus of its hearing aid devices; 

(5) That its hearing aid devices are smaller or more powerful than 
all other hearing aid devices; 

(6) That many other hearing aid devices are 2 or 8 times as large 
as its hearing aid devices. (1-20424, June 26, 1952.) 

8296. Binoculars—Preparation and Foreign Source.—L. J. Thomas, an 
individual trading as United Products Co., with his principal place 
of business located in Chicago, Ill., conducting a mail order business 
through which he offers for sale and sells in commerce, binoculars, 
entered into an agreement in connection with the offering for sale, 
sale and distribution of binoculars, that he will cease and desist: 

(1) From representing directly or by implication that all lenses 
in such products are coated when some lenses are not coated. 

And further, with respect to binoculars imported from Japan or 
Germany or any other foreign country and sold by mail, he will forth- 
with cease and desist : 

(2) From failing to disclose in all advertising the country of origin 
of such products. (1-24199, June 26, 1952.) 
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DECISIONS OF THE COURTS 


RHODES PHARMACAL CO., INC., ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 103875—F. T. C. Docket 5691 


(Court of Appeals, Seventh Circuit. July 5, 1951) 


PRELIMINARY INJUNCTIONS—TRIAL CouRT ACTION—APPELLATE PRACTICE 


Appellate court will not ordinarily interfere with action of trial court 
either in granting or withholding preliminary injunction and will not reverse 
order unless it appears there was palpable misapplication of well-settled 
rules of law, but it will reverse for failure to apply appropriate equitable 
and legal principles to the facts. 


PRELIMINARY INJUNCTIONS—WHERE STATUTORY AUTHORIZATION IN PusLiIo IN- 
TEREST—IF STATUTORY CONDITIONS SATISFIED 


Where preliminary injunction is authorized by statute as involving public 
interest, injunction should be granted on mere satisfaction of conditions of 
statute, even though equities of complaint are fully and explicitly met by 
denial under oath. 


METHops, ACTS AND PRACTICES—MISREPRESENTATION—IN GENERAL—PROTECTION 
or PUBLIC—COMMISSION ACTION—as IN PUBLIO INTEREST 


Federal Trade Commission, in endeavoring to protect purchasing public 
against deceptive methods and misrepresentations by which they are de- 
ceived, acts in the public interest. 


COMMISSION PROCEEDINGS—-WHETHER IN PUBLIC INTEREST 


Federal ‘Trade Commission has broad discretion in determining whether 
or not a proceeding brought by it is in the public interest. 


WreDERAL TRADE COMMISSION ACT—F'ALSE ADVERTISING OF Drug PRopucT— 
INJUNCTIVE PROCEEDINGS—“PROPER SHOWING” 


Under statute providing that where Federal Trade Commission has 
reason to believe that a party is engaged in dissemination of false advertise- 
ments of a drug and that it would be to the interest of the public to enjoin 
such, commission can bring injunction suit, and that upon proper showing 
a temporary injunction shall be granted, to make a “proper showing”, com- 
mission would only have to show a justifiable basis for believing, derived 


1 Reported in 191 F. (2d) 744. For memorandum opinion and decision of court below 
on Feb. 21, 1951 (not reported in Federal Reporter), see 47 F. T. C. 806. For subsequent 
temporary injunction granted by District Court on Sept. 25, 1951, see infra, at p. 1803. For 
imposition of fine in criminal information suit on Dec. 11, 1951, by the D. C. for the B. D. 
of Pennsylvania, see p. 1807. 
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from reasonable inquiry or other credible information, that such state of 
facts probably existed as reasonably would lead commission to believe that 
defendants were engaged in dissemination of false advertisements of a drug. 


PRELIMINARY INJUNCTIONS—TRIAL Court ACTION—F‘ALSE ADVERTISING OF DrRuG 
PRopucT—1r Probuct ALLEGEDLY FALSELY ADVERTISED AS EFFECTIVE REMEDY OR 
TREATMENT AND DENIAL BASED ON DEBATABLE QUESTIONS PRESENTED BY VERIFIED 
PLEADINGS AND SUPPORTING AFFIDAVITS—AS ERROR 


In action by Federal Trade Commission for temporary injunction restrain- 
ing dissemination of false advertisements representing that defendants’ drug 
product was an effective remedy or treatment for arthritis and other diseases, 
pending final disposition of an administrative proceeding against defendants, 
district court had only to resolve whether there was reasonable cause to 
believe that alleged violation had taken place, and denial of injunction 
on ground that verified pleadings and aftidavits presented debatable questions 
which were not resolved by supporting affidavits, was error. 


(The syllabus, with substituted captions, is taken from 191 F. 
(2d) 744) 

On appeal from District Court’s denial of temporary injunction 
restraining false advertising of drug product, reversed and remanded 
with directions. 

Mr. William T. Kelley, Chief Counsel, Mr. James W. Cassedy, Asso- 
ciate General Counsel, Federal Trade Commission, Washington, D. C. 
for appellant. si 

Mr. Frank E. Gettleman, Mr. Arthur Gettleman, Mr. Edward 
Brodkey, Chicago, Xl., for appellees. 


Before Masor, Chief Judge, Kerner, and Finnecan, Circuit 
Judges. 

Kerner, Circuit Judge: 

This is an appeal from a judgment dismissing an action brought 
under section 13 (a) of the Federal Trade Commission Act (15 U.S.C. 
sec. 53) to restrain defendants from the further dissemination of false 
advertisements representing that a certain proprietary drug product 
manufactured and sold by defendants is an effective remedy or treat- 
ment for arthritis and other diseases. 

The complaint, after alleging that the Commission had issued an 
administrative complaint against defendants charging [746] them 
with having violated section 12 of the act, averred that defendants 
have disseminated, and since issuance of the administrative complaint 
have persisted in disseminating, in interstate commerce, false adver- 
tisements in newspapers of general circulation, national in scope, to 
induce the purchase of “Imdrin”; that these advertisements are false 
and misleading in that they represent that “Imdrin” is a remarkable, 
amazing, sensational new discovery of scientific research, and is an 
adequate, effective and reliable treatment for all kinds of arthritis and 
rheumatism, and will arrest the progress of, correct the underlying 
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causes of, and cure all kinds of arthritis and rheumatism, and will 
afford complete and immediate relief from the aches, pains, and dis- 
comforts thereof. 

The complaint further alleged that in fact “Imdrin,” however taken, 
is not an adequate, effective or reliable treatment for, will not arrest 
the progress of, correct the underlying causes of, or cure any kind of 
arthritis or rheumatism, and will not afford complete or immediate 
relief from the aches, pains and discomforts thereof; that any effect of 
“Imdrin,” when used by one suffering from any of the ailments men- 
tioned, is due solely to the acetylsalicylic acid (commonly known as 
aspirin) and the manganese silicylate content in the preparation; that 
there are many cases of arthritis which may be cured completely if 
proper diagnosis and adequate treatment are received promptly; that 
the further dissemination of such false advertisements may cause 
immediate and irreparable injury to the public in that persons induced 
by such false advertisements to purchase “Imdrin” may delay proper 
treatments, and thereby suffer permanent and irreparable crippling; 
that various unavoidable delays in the proceedings before the Commis- 

sion have been encountered, and that until a cease and desist order 

issued by the Commission becomes final, the dissemination of defend- 
ants’ false advertising can be halted only by the granting of a tem- 
porary injunction. 

The complaint was supported by affidavits of medical experts, dis- 
tinguished members of the medical profession, specializing in the 
diagnosis, treatment and study of arthritis and related diseases. The 
affiants in these affidavits averred that they were in daily contact with 
people who suffer from arthritis, rheumatism, and other similar ail- 
ments; they stated that they had had many conversations with differ- 
ent patients in which they were told of the various advertisements of 
proprietary medicines and what the patients understood from such 
advertisements, and were in a position to know what advertisements 
of so-called remedies for arthritis and rheumatism mean to persons 
suffering from diseases of this nature; that they had examined the 
advertisements here involved, and that such advertisements would 
mean to persons afflicted with various kinds of arthritis that “Imdrin” 
is a cure for such an ailment. 

Defendants’ answer, supported by affidavits of five physicians, 
denied that the advertisements were false. Additional affidavits were 
filed by the Commission, purporting to discredit the qualifications of 
the physicians whose affidavits the defendants had annexed to their 
answer. 

The trial judge denied the injunction and dismissed the complaint 
because he was of the opinion that the verified pleadings and affidavits 
presented debatable questions which were not resolved by the support- 
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ing affidavits, and adjudged that “[W]here the equities of the com: 
plaint are fully and explicitly met by denial under oath, a preliminary 
injunction will not be granted.” While that may be the rule in private 
disputes which do not involve the public interest, we think that in the 
instant case the court failed to apply the proper applicable legal 
principles. 

It is true, of course, that an appellate court will not ordinarily inter- 
fere with the action of a trial court either in granting or withholding 
an injunction, Hecht Co. v. Bowles, 321 U. S. 821, and Bowles v. Huff, 
146 F. (2d) 428, and will not reverse such an order unless it appears 
that there was a palpable misapplication of well-settled rules of law 
on the part of the trial [747] judge, City of Chicago v. Fou Film Corp., 
251 Fed. 883, and Walling v. National Ice & Fuel Corp., 158 ¥. 
(2d) 28. It will, however, reverse for failure to apply appropri- 
ate equitable and legal principles to the facts, Creedon v. Warner 
Holding Co., 162 F. (2d) 115, and where an injunction is authorized 
by statute, it is enough if the statutory conditions are satisfied. Hen- 
derson v. Burd, 133 F. (2d) 515; Shadid v. Fleming, 160 F. (2d) 752. 

In such cases courts go much further to give relief than they are 
accustomed to go when only private interests are involved. This is 
so because “* * * the standards of the public interest, not the 
requirements of private litigation, measure the propriety and need 
for injunctive relief. * * *” Hecht Co. v. Bowles, 321 U.S. 321, 331. 

At this point it is well to note that there is no question as to the 
component elements of “Imdrin,” and no significant dispute exists 
as to what “Imdrin” will actually accomplish. It is clear from the 
affidavits filed by the Commission that a dose of “Imdrin” is the 
equivalent of one and one-half 5-grain aspirin tablets; that aspirin 
is the common name of a substance which is described chemically as 
acetylsalicylic acid, and that the action of manganese salicylate is 
essentially the same as aspirin since both depend for their action upon 
their salicylate content, and that these ingredients are limited in their 
effect to such temporary and partial relief of pain and fever as may 
be afforded in the individual case; that the other ingredients, calcium 
succinate, thiamin chloride and caffeine, which are present in “Imdrin,” 
are not considered to be of any therapeutic value in the treatment of or 
in relieving the symptoms and manifestations of any kind of arthritis 
or related condition. It is also worthy of note that the medical affi- 
davits of the defendants do not in any material respect challenge the 
facts alleged in the affidavits submitted by the Commission. In fact, 
defendants’ affiant, Dr. Weisberg, stated: “The preparation Imdrin 
includes in its formula acetylsalicylic acid and manganese salicylate 
and these products may be regarded as its most active ingredients, 
and those which confer on it analgesic properties.” 


ee 
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To protect the purchasing public against deceptive methods and 
misrepresentations by which purchasers are deceived, is in the public 
interest, International Art Co. v. Federal Trade Commission, 109 F. 
(2d) 393 [380 F. T. C. 1635, 3S. & D. 188]. In determining whether 
a proceeding is in the public interest, the Commission exercises a broad 
discretion, Federal Trade Commission v. Klesner, 280 U. S. 19, 29 [13 

F. T. C. 581; 1S. & D. 1166], and each case must be determined on its 
own facts, Federal Trade Commission v. Beech-Nut Qo., 257 U.S. 441 
[4 F. T. C. 583; 1S. & D. 170]. The Commission acts solely in the 
public interest, and the steps required for invoking the jurisdiction 
of the District Court, in an effort to protect the public from false 
advertisements of drugs and foods for the period during which the 
Commission’s administrative proceedings are in progress, are described 
in section 13 (a) of the act, which this court has held was a necessary 
part of the plan to prevent fraud and fraudulent commerce through 
fraudulent advertisements, and was written for the purpose of pre- 
venting the ineffectuality of proceedings before the Commission due 
to the offender’s collecting the spoils incident to improper practices. 
Federal Trade Commission v. Thomsen-King & Co., 109 F. (2d) 516. 
[30 F. T. C. 1642; 3S. & D. 658.] That section empowers the Com- 
mission to bring suit for an injunction “whenever the Commission has 
reason to believe” (1) that any person, partnership, or corporation is 
engaged in the dissemination of any false advertisement of a drug in 
violation of section 12, and (2) that it would be “to the interest of the 
public” to enjoin such dissemination pending final disposition of an 
administrative proceeding pursuant to the provisions of section 5, and 
it provides that “Upon proper showing a ey injunction or 
restraining order shall be granted without bond.” 

It is true that there is nothing in the act oe in its legislative history 
to indicate what should be considered as a “proper showing.” We 
think, however, that it is fair to say that all the Commission had to 
show was a justifiable basis [748] for believing, derived from reason- 
able inquiry or other credible information, that such a state of facts 
probably existed as reasonably would lead the Commission to believe 
that the defendants were engaged in the dissemination of false adver- 
tisements of a drug in violation of the act. Le Baron v. Los Angeles 
Building & Construction Trades Council, 84 F. Supp. 629. See also 
Federal Trade Commission v. Koch [84 F. T. C. 1870; 3S. & D. 720]. 
The District Court was not required to find the charges made to be 
true, but to find reasonable cause to believe them to be true. Shore v. 
Building & Construction Trades Council, 173 F. (2d) 678, 682. This 
is to say, in the instant case, the court had only to resolve the narrow 
issue of whether there was “reasonable cause” to believe that the alleged 
violation had taken place. Compare Bowles v. Montgomery Ward & 
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Co., 143 F. (2d) 38,42. The judgment must be reversed and the cause 
remanded to the District Court for that determination. It is so 
ordered. 


Magor, @. J., dissenting : 

I would affirm the order under attack. Admittedly, the District 
Court was vested with a discretion as to the allowance or denial of the 
injunction and, in my view, it cannot be said that there was a manifest 
abuse of such discretion. The statute which authorizes the Commis- 
sion to apply for an injunction contains a limitation not found, so far 
as I am aware, in any statutory provision relating to other administra- 
tive agencies. Under section 13 (a) (15 U.S. C. A. sec. 53), two con- 
ditions are attached: first, the Commission is entitled to seek an in- 
junction only when it “has reason to believe,” and second, it is entitled 
to the issuance of an injunction only upon a “proper showing.” Com- 
pliance with the first condition seems to be jurisdictional because in its 
absence the Commission is not entitled to assert its claim to an injunc- 
tion. The court in the instant case evidently recognized that the 
Commission had complied with this condition because it took jurisdic- 
tion of the cause and had a hearing upon the complaint for an injunc- 
tion and defendants’ answer thereto. 

As pointed out in the majority opinion, we are in the dark as to what 
is meant by a “proper showing,” but evidently the terminology vests 
in the court a discretion subject to review only for manifest abuse. In 
the exercise of that discretion the court had a right to take into con- 
sideration that admittedly the involved product had no harmful or 
deleterious effect on those who used it. Also, there was pending before 
the Commission a proceeding under section 5 of the Federal Trade 
Commission Act, wherein the contentions of the respective parties 
after a full hearing could be decided on their merits. In fact, this 
hearing had progressed to the point where a decision by the Commis- 
sion could be made at an early date. As the District Court stated, 
“The Commission has concluded its case and the court is advised that 
in a matter of 6 weeks, the case will be concluded. It appears there- 
fore, that if diligently prosecuted, there will be an early determination 
of the merits.” Furthermore, at the time of argument of the instant 
matter in this court, the hearing before the Commission had been con- 
cluded. Thus, the matter on its merits awaits a decision by the Com- 
mission. The complaint in the instant matter was not filed until 
almost two years after the proceeding was instituted before the Com- 
mission. I have serious doubt if the statute contemplates the issuance 
of an injunction under such circumstances and, in any event, the long 
delay in making application for an injunction and the fact that a 
decision by the Commission on the merits could shortly be expected, 
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were matters which the District Court might properly and evidently 
did take into consideration in the exercise of its discretion to deny the 
same. 


MINNEAPOLIS-HONEYWELL REGULATOR CO. v. FED- 
ERAL TRADE COMMISSION + 


No. 9584—F. T. C. Docket 4920 


(Court of Appeals, Seventh Circuit. July 5, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—EXAMINATION OF RECORD—HXAMINER’S 
REPORT 


[787] In proceeding to review an order of Federal Trade Commission, it 
is duty of Court of Appeals to examine record as a whole, including report 
of examiner, in order to determine whether evidence supporting commis- 
sion’s order is substantial. 


CEASE AND DESIST ORDERS—METHOpDS, ACTS AND PRACTICES—DISCRIMINATING IN 
PRICE—COMPETITOR COMPETITION—HXAMINER’S REPORT—IF FINDING SUPPORTED 
BY RECORD 


In proceeding to review a cease and desist order of Federal Trade Com- 
mission, record supported trial examiner’s finding that competitor competi- 
tion was not injured by petitioner’s pricing system. 


PROCEEDINGS BEFORE COMMISSION—EXAMINER’S REPpORT—IF FINDINGS SUPPORTED 
BY PREPONDERANCE OF EVIDENCE AND REJECTED BY COMMISSION 


Where it appears from record that findings of an examiner of Federal 
Trade Commission are supported by a preponderance of evidence, action 
of commission in rejecting them is arbitrary. 


PROCEEDINGS BEFORE COMMISSION—UNFAIR COMPETITION ERO CHSDIR WHERE 
INJURY TO COMPETITION ABSENT—BURDEN OF PROOF 


In proceeding before Federal Trade Commission on a complaint of unfair 
competition, burden of proving absence of injury to competition falls on 
accused. 


PROCEEDINGS BEFORE COMMISSION—ROBINSON-PATMAN PRICE DISCRIMINATION 
ACT—VIOLATION—WHETHER MERE POSSIBILITY OF INJURY SUFFICIENT TO 
SusTAIN CHARGE OF 


A mere possibility of injury is insufficient to sustain a charge of violation 
of price discrimination act. 


CEASE AND Desist ORDERS—METHOpDS, ACTS AND PRACTICES—PRICE DISCRIMINA- 
TION—CUSTOMER COMPETITION—W HETHER INJURED BY 


In proceeding to review a cease and desist order of Federal Trade Com- 
mission, evidence failed to support finding of commission that petitioner’s 


1 Reported in 191 F. (2d) 786., For case before Commission see 44 FP, T. Cc. 351. 
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practices of different price brackets for its products injured customer 
competition. 


(The syllabus, with substituted captions, is taken from 191 F. (2d) 
786) 


- On petition to review order of Commission, order reversed in part. 

Mr. R. L. Gilpatric, New York City, Mr. Will Freeman, Chicago, 
Ul, Mr. Donald CO. Swatland, Mr. Murray W. McEniry, New York 
City, of counsel for petitioner. 

Mr. William T. Kelley, Chief Counsel, Mr. James W. Cassedy, Mr. 
John W. Carter, Jr., Associate General Counsel and assistant, Fed- 
eral Trade Commission, all of Washington, D. C., for respondent. 

Before Kerner, FINNEGAN, and LinpiEy, Circuit Judges. 

Kerner, Circuit Judge: 

This is a proceeding to review Part III of an order of the Federal 
Trade Commission entered on Count III of a complaint filed by the 
Commission on February 23, 1948, charging in three counts violation 
by petitioner of section 5 of the Federal Trade Commission Act, sec- 
tion 3 of the Clayton Act, and section 2 of the Clayton Act as amended 
by the Robinson-Patman Act. We shall refer to petitioner as M-H. 
Since M-H does not challenge parts I and II of the order based on the 
first two counts of the complaint we shall make no further reference 
to them. 

Following hearings before a trial examiner extending from August 
12, 1943 to February 14, 1946, that officer rendered his report recom- 
mending dismissal of the charges contained in Count III on the 
ground that it did not appear that M-H had violated section 2 of the 
Clayton Act as amended. The Commission rendered findings of fact 
and conclusions of law contrary to the report of the examiner and 
based its cease and desist order thereon. One member dissented. 

The alleged violations of section 2 (a) of the Clayton Act as 
amended by the Robinson-Patman Act (15 U.S.C. §13(a) and (b)) 
relate to M-H’s practices in connection with the sale of automatic 
temperature controls to oil burner manufacturers for use in oil 
burners of the gun or pressure type and the rotary type, both for 
domestic heating plants. With respect to this the complaint charged 
price discriminations arising out of M-H’s quantity discount pricing 
system, the effect of which “has been or may be substantially to lessen 
competition in the line of commerce in which respondent [M-H] is 
engaged and to injure, destroy and prevent competition between the 
respondent and its compettors, and to injure, destroy and pre- 
vent E788] competition between the customers of said respond- 
ent * #99 : 


Part III of the order hereunder review provides: 
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“Tt is further ordered, That respondent * * * directly or 
through any corporate or other device in the sale of automatic tem- 
perature controls or other furnace controls in commerce * * * 
cease and desist from discriminating, directly or indirectly, in the 
price of such products of like grade and quality as among oil-burner 
manufacturers purchasing said automatic temperature controls and 
other furnace controls— 

“1. By selling such controls to some oil-burner manufacturers at 
prices materially different from the prices charged other oil-burner 
manufacturers who in fact compete in the sale and distribution of 
such furnace controls, when the differences in price are not justified 
by differences in the cost of manufacture, sale, or delivery resulting 
from differing methods or quantities in which such products are sold 
or delivered.” 

- For a proper understanding of the case it is necessary to look to 
the history of M-H as related to the industry in which it became a 
dominant factor in its early days. M-H is the successor of two cor- 
porations, the Minneapolis Heat Regulator Co. which began making 
heat regulating devices in 1885, and the Honeywell Heating Spe- 
cialties Co., established in 1906. The two were consolidated in 1927. 
About 80 percent of its business is devoted to the manufacture of 
automatic temperature controls. Its principal competitors during the 
period here involved were the Mercoid Corp. which had made auto- 
matic controls for domestic oil burners since 1922, the Penn Electric 
Switch Co. which started to manufacture and sell such controls in 
1932, and the Perfex Corp. which began to sell one of the controls in 
1936 and a complete line in 1987. 

The process of manufacturing oil burners is one of fabrication in 
the sense that the manufacturer assembles and puts together the 
various parts including controls, motors, pumps, fans and trans- 
formers, which parts are generally purchased from different sources. 
Three controls are usually used in each burner, and these three are 
customarily dealt in as sets, with prices quoted for the sets rather 
than the individual units. 

The examiner found that M-H “hasalways * * * beena leader 
inthe field * * * andinthedevelopment * * * of new and 
better controls, and * * * throughout the years has spent exten- 
sive sums of money in engineering and development work, not only 
creative engineering of new devices, but in the constant redesigning 
and improving of its products, and in the lowering of costs.” It has 
also advertised its products very extensively and has maintained 39 
branch and district offices equipped with a complete line of its products 
as well as service personnel trained by M-H to service those products. 
The examiner also found that-as a result of its advertising and the 


1694 FEDERAL TRADE COMMISSION DECISIONS 


reputation of its controls for performance and efficiency in operation, 
there had been developed a large customer demand for and public 
acceptance of its controls which had for a number of years sold at 
higher prices than controls of other makes. This public demand 
enabled dealers to obtain higher prices for burners equipped with 
M-H controls than with those of its competitors, and there was evi- 
dence that there were some dealers who would not purchase burners 
without M-H controls. 

The pricing system which the Commission found was a violation of 
the act was a standard quantity discount system. M-H published list 
prices with discounts or net prices regularly allowed to its various 
customers according to the trade channels in which they were engaged. 
These were classified as oil-burner manufacturers who ordinarily use 
them in the fabrication of their burners, and wholesalers or jobbers 
and dealers who ordinarily handle them for repair, replacement or 
auxiliary equipment. Most of its business was with manufacturers 
who had to purchase at least 50 sets annually in order to qualify as 
such. M-H usually made contracts with such manufacturers at the 
beginning of the year, providing for quantity or bracket prices based 
upon either the number of controls purchased the previous year or, 
in some cases, the average for 2 years, or the estimated quantity the 
manufacturer expected to use [789] during the contract year. If the 
manufacturer failed to purchase sufficient sets to entitle him to the 
bracket price allowed, M-H did not require additional payment. 
However, if he purchased a greater number he was allowed the larger 
quantity bracket price for the entire year with a credit or refund for 
the difference in price already paid. The brackets varied somewhat 
from year to year as to number of sets and prices. The bracket setup 
for 1941 is shown in table I 

The Commission found that this system had the capacity and tend- 
ency to induce the purchase of M-H controls by various manufacturers 
and tended to and did divert trade to M-H from its competitors and 
had had a substantial injurious effect on competition in the sale and 
distribution of controls. With respect to the effect on customer com- 
petition it found that by this system M-H discriminated in price in 


TARLE I 


s Annual volume | Net price 
Bracket (sets) scale 


50— 349 $17. 35 
350— 999 16.45 
1,000— 2,499 15. 90 
2, 500— ~ 4, 999 15.35 
5,000— 7, 499 14. 90 
7,500— 9,999 14, 25 
10, 000—up 13. 75 
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favor of customers buying in larger quantities as against those buying 
in smaller quantities; that changes in the price of controls to oil- 
burner manufacturers resulted in many instances in corresponding 
changes in the price of completed oil burners and necessarily affected 
sales and profits; and that in some instances customers of M-H lost 
business to certain of their competitors who enjoyed lower control 
prices from M-H. Since it further found that the discriminatory 
differentials were justified by cost differentials only as to the prices in 
the first four brackets which were applicable to less than 45 percent of 
its manufacturer business, leaving over 55 percent of the business in 
the three lowest cost price brackets not subject to that defense, and that 
M-H had not established that any customer in those three brackets had 
received a lower price to meet an equally low price of a competitor, it 
concluded that the discriminations constituted violations of the act. 
In reaching this conclusion it stated that the examiner was in error in 
his conclusion that the price discriminations given by M-H had not 
tended to substantially lessen, injure, prevent, or destroy competition. 

Under the rule of Universal Camera Corp. v. National Labor Rela- 
tions Board, 340 U.S. 474, 496, it is the duty of this court to examine 
the record as a whole, including the report of the examiner, in order 
to determine whether the evidence supporting the Commission’s order 
is substantial. As the Court there observed, “* * * evidence sup- 
porting a conclusion may be less substantial when an impartial, ex- 
perienced examiner who has observed the witnesses and lived with 
the case has drawn conclusions different from the Board’s than when 
he has reached the same conclusion. The findings of the examiner 
are to be considered along with the consistency and inherent probabil- 
ity of testimony.” And we think the evidence supporting the con- 
clusion may become even less substantial when it fails to persuade an 
experienced member of the Commission who dissents from its findings 
and conclusions. 

With this general test of substantiality in mind we turn to a study 
of the evidence as it relates to the issue whether M-H discriminations 
in fact did or might tend to injure or prevent competition as between 
itself and its competitiors or as between its customers. We deem this 
the primary issue here involved. Unless its discriminations do or 
may tend to injure competition there is no need for M-H to justify 
them. From our examination of the record as a whole we are con- 
vinced that the findings [790] of the examiner were supported by very 
substantial evidence, considerable of which the Commission rejected 
because, it stated, it found it immaterial or uncorroborated. 

Among the various undisputed facts as to the effect of M-H’s prac- 
tices on competitor competition, as summarized by M-H, are 

(a) that the prices charged for controls by M-H’s competitors were 
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generally lower than those of M-H and that there is no evidence of 
any undercutting of its competitors’ prices by M-H; 

(b) that throughout the complaint period there existed the keenest 
kind of price competition among control manufacturers; 

(c) that the total business of M-H’s competitors increased, and the 
three new concerns which entered the industry after 1932 have enjoyed 
a steady growth in sales volume; 

(d) that M-H’s share of the available control business was reduced 
from 73 percent in 1937-1938 to only 60 percent in 1941; 

(e) that in 1941 M-H lost to its competitors 53 percent of the con- 
trol business of 31 customers who previously had standardized on 
M-H’s controls; and 

(f) that in that same year, 126 of M-H’s other oil burner manu- 
facturer-customers also purchased competitive controls. 

The foregoing facts fully established the examiner’s finding that 
competitor competition was not injured, a finding concurred in by the 
dissenting member of the Commission, and they outweigh the facts 
relied upon by the Commission in reaching the opposite conclusion. 
And while the findings of an examiner are not “as unassailable as a mas- 
ter’s” (Universal Camera Corp.v. National Labor Relations Board, 340 
U. S. 474, 492), where it appears from the record that they are sup- 
ported by a preponderance of the evidence, the action of the Commis- 
sion in rejecting them is arbitrary. Folds v. Federal Trade Commis- 
sion, 187 F. (2d) 658, 661 [47 F. T. C. 1815]. M-H was entitled to 
meet the competition built up in its field, and even if it did succeed in 
retaining or diverting some business which might otherwise have gone 
to some of its competitors, where those competitors were able to enter 
its field and build thriving businesses in spite of M-H’s commanding 
position and alleged wrongful practices, we think it cannot be said 
that the effect of those practices was substantially to injure competi- 
tion. And we construe the Act to require substantial, not trivial or 
sporadic, interference with competition to establish violation of its 
mandate. Even though we assume that the burden of proving ab- 
sence of injury to competition falls on the accused (see Samuel H. 
Moss v. Federal Trade Commission, 148 F. (2d) 378 [40 F. T. C. 885; 
45. & D. 324]; Federal Trade Commission v. Standard Brands, Ine. 
[47 F. T. C. 1831], decided by the Second Circuit March 30, 1951, 
modified June 4, 1951), we think M-H has met that burden with re- 
spect to its competitor competition. 

With respect to the question of customer competition a somewhat 
different problem is presented. The Commission based its conclu- 
sion that M-H’s practices injured that competition on the general 
finding that because the price of the control represented the largest 
single item of cost among the various parts of the finished burner, 
changes in the price of controls to manufacturers resulted in corre- 
sponding changes in the price of completed burners and necessarily 
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affected sales and profits. It further found generally that “oil-burner 
manufacturers testified that the question of price was important in 
the purchase of automatic temperature controls and that they had lost 
business to certain competitors, including Quiet Heet, who enjoyed 
lower control prices from respondent, although the exact volume of 
such lost business could not be calculated.” 

The absence of causal connection between the price of controls and 
the price of the finished products generally is demonstrated by the 
stipulation entered into prior to the hearing: 

“Some manufacturers paying higher prices for respondent’s auto- 
matic temperature controls were able to, and often did, sell their oil 
burners complete with controls at prices below those which other simi- 
lar manufacturers paying lower prices for respondent’s * * * con- 
trols sold their oil burners. 

“Some manufacturers paying lower prices for respondent's * * * 
controls [791] were able to, and often did, sell their oil burners com- 
plete with controls at prices below those which other similar manufac- 
turers paying higher prices for respondent’s * * * controls sold 
their oil burners.” 

Even though some manufacturers did testify that “the question of 
price was important * * * and that they had lost business to 
certain competitors who enjoyed lower control prices * * *” we 
think it is equally significant that other manufacturers who paid the 
higher prices testified that they did not lose business as a result of 
paying such higher control prices, and that they considered other fac- 
tors of far greater importance in determining the price of the com- 
pleted burner. They referred to such matters as manufacturing 
methods, overhead, distribution costs, service, advertising, as having 
an important bearing on comparative prices in addition to the costs 
of the component parts. 

In further proof of its contention that the price of controls was not 
the vital factor in arriving at burner prices and in fact had very little 
relation to it, M-H submitted a table derived from the findings of a 
nation-wide survey showing the range of prices charged by its cus- 
tomers in each price bracket for the year 1941.’ From this survey, it 
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TABLE II 

Prices Range of prices charged 
charged wholesalers by oil burner 
oil burner manufacturers for burners 

manufac- 

epee 

- or * 
controls Low High 

OT eS a ee ee eS eed ere & 
eet oj La eel Bg Lp Ses ieee age $17. 35 $50. 00 $111. 00 
ase aie peciorie Sask a AMS eG 8 os 16.45 45. 00 96. 20 
ne re a. a 15. ¥0 47. 50 102. 00 
Bracket ike) tant a Pee iene yan ce Sn er 15. 35 52. 50 89.00 
Bracket Te OS ee ee he 1x. 90 61.70 100. 00 
aga it RRB ee 14. 25 55.00 101, 25 
Cf CN ee 2S. rT 75 =0:00 mae) 
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will be noted that the highest price charged for burners, $114.50, was 
by a customer having the advantage of the lowest price bracket for 
M-H controls, and that a customer in the next-to-highest price bracket 
sold its burner for the lowest price, $45. Many variations can be made 
from these facts. All seem to add up to the one fact that there is little, 
if any, relationship between the prices of the controls and the prices 
of the burners into which the controls are built, hence that the evidence 
does not support the Commission’s finding that “changes in the price 
of * * * controls resulted in corresponding changes in the price 
of completed burners.” 

Reference was made in the general finding quoted above to Quiet 
Heet as one of the manufacturers enjoying lower control prices to 
which other manufacturers lost an undetermined volume of business. 
There is no question on this record but that Quiet Heet, entering the 
field in 1986, very soon became the largest producer in the industry, 
and by 1941 was able to sell its burners at the lowest price. The Com- 
mission attributed this to the fact that it bought its controls from M-H 
for the lowest price. We think this is to ignore the vast discrepancy be- 
tween the range of prices for controls and that for the finished burners. 
The fact was, as established by the evidence, that Quiet Heet entered 
the field with entirely different theories of production and distribution 
from those of its already established competitors. Its proprietor 
testified that he “started out to merchandise it on a volume basis, 
effecting certain economies, making a few shortcuts here and there and 
trimming down my overhead and operating costs to the minimum.” 
Among those economies were the elimination of all field service which 
was one of the heavy items of expense of the higher price manufac- 
turers, reduction of advertising costs to a minimum by its own use of 
printed postcards to the trade and by charging dealers for all adver- 
tising matter furnished to them, and adoption of cheaper packaging 
methods and materials. It [792] was this type of economies that en- 
abled Quiet Heet to sell its burner in 1941 for $68.50 less than its. 
highest price competitor who paid the same price for the control, and 
for $66 less than its next highest price competitor who paid only $3.60 
more for its controls, as shown in table II, footnote 2. 

Part of the fallacy of the Commission’s position lies in its analysis 
of the competitive situation between the various manufacturers. 
This is reflected in its order where it refers to manufacturers “who 
in fact. compete in the sale and distribution of such furnace controls,” 
as if the controls themselves were the article of merchandise they dealt 
in instead of the burners of which the controls were only one part. 
It may be true that if the manufacturers were generally selling con- 
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trols as such, a differential of 2 or 3 dollars in the price they paid for 
them would have a substantial effect on the price obtained. Under 
such circumstances a finding that a competitive advantage in purchase 
price paid would necessarily give rise to a competitive advantage in 
sale price would perhaps be justified. But where the controls were 
used in the manufacture of burners, the cost of which was determined 
by many other factors—cost of other materials and parts, service, 
advertising, to mention only a few—it cannot be said that discrimina- 
tory price differentials substantially injure competition or that there 
is any reasonable probability or even possibility that they will do so. 
Cf. Corn Products Refining Co. v. Federal Trade Commission, 324. 
U. S. 726, 738, 742 [40 F. T. C. 892,48. & D. 331]. Federal Trade 
Commission v. Morton Salt Co., 334 U.S. 87, 46 [44 F. T. C. 1499]. 
And a mere possibility of such injury is insufficient to sustain a charge 
of violation of the act. Corn Products Refining Oo. v. Federal Trade 
Commission, 324 U. 8. 726, 742 [40 F. T C. 892, 4 S. & D. 381]. 

We are convinced that here “the inferences on which the * * * 
findings were based were so overborne by evidence calling for con- 
trary inferences that the findings * * * could not on the con- 
sideration of the whole record, be deemed to be supported by ‘substan- 
tial’ evidence.” (National Labor Relations Board vy. Pittsburgh 
Steamship Co., 840 U.S. 498, 502.) 

Since we have concluded that the Commission was in error in finding 
that the effect of M-H’s practices was to substantially lessen or prevent 
competition between either it and its competitors or its customers we 
do not reach the question whether M-H justified those practices by 
an adequate showing that its differentials in the lowest price brackets 
which it did not contend were justified by cost differentials were made 
in good faith to meet an equally low price of a competitor. 

Part III of the order must be reversed and Count III of the com- 
plaint upon which it is based, dismissed. It is so ordered. 
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the instant matter on May 26, 1952, see 343 U. S. 470, and infra, at page 1771. For case 
before Commission see 46 EF. T. C. 379. 
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The Federal Trade Commission cannot obtain a decree directing enforce- 
ment of an order issued under the Clayton Act in the absence of showing 
that a violation of the order has occurred or is imminent. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DersisT ORDERS—HNFORCE- 
MENT—CLAYTON ACT—VIOLATION SHOWING AS PREREQUISITE—AFFIRMING 
DECREES 


Decree affirming order of Federal Trade Commission and directing enforce- 
ment thereof would be modified by striking out enforcement portion where 
Federal Trade Commission had failed to show a violation of its order or 
that such violation was imminent. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—ENFCRCE- 
MENT—PETITIONS AND CROss-PETITIONS—CLAYTON ACT—VIOLATION SHOWING 
AS PREREQUISITE 


Requirement that Federal Trade Commission show a violation of its crder 
or threatened violation thereof to obtain decree directing enforcement of 
order, is applicable whether Federal Trade Commission files petition for 
enforcement or files cross petition for enforcement. 


(The syllabus, with substituted captions, is taken from 191 F. (2d) 
294.) 


On rehearing of petition to review order of Commission, enforce- 
ment portion of original mandate stricken. 

Mr. Cyrus Austin, of New York City (Austin & Malkan, of New 
York City, on the brief), for petitioner. 

Mr. John W. Carter, Jr., Atty., Federal Trade Commission, of 
Washington, D.C. (l/r. W. 7. Kelley, General Counsel, and Mr. James 
W. Cassedy, Assistant General Counsel, Federal Trade Commission, 
of Washington, D. C., on the brief), for respondent. 


Before L. Hann, Aucustus N. Hann, and Cuark, Circuit Judges2 
Per Curiam: 


When this appeal was first decided, our mandate was “Order af- 
firmed; enforcement granted.” Petitioner now seeks to have us 
amend our mandate by striking therefrom any reference to enforce- 
ment. In the original appeal, petitioner sought, as provided by 15 
U.S.C. A. section 21, to have us modify an order of the Federal Trade 
Commission (“FTC”) by limiting its scope and by inserting therein 
certain defenses provided by the Clayton Act as amended. 15 
U.S. C. A. section 18 e¢ seg. The order, based upon violations of the 
Clayton Act, supra, had been entered after a hearing at which peti- 
tioner introduced no evidence. Though affirming the order, we at- 
tempted to set at rest any doubts petitioner had that, in a subsequent 
proceeding based upon an asserted violation of the order, if it should 


10On written submission. 
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arise under different circumstances from those that originally caused 
the FTC to issue the order, the petitioner would be unable to intro- 
duce in its defense evidence that the conduct complained of was per- 
mitted by exceptions contained in the Clayton Act [295] itself as 
amended. This, as we understood its position, was substantially all 
petitioner desired. The FTC, at the close of its brief on appeal, asked 
that the order be affirmed and that enforcement be granted, citing 
as authority for the latter request 15 U. S. C. A. section 45 (c) which 
directs such a mandate if a petitioner seeks review of an order based 
ona violation of the FTC Act, 15 U.S.C. A. section 41 e¢ seq., and fails 
to have such order set aside. Not only is no such provision found in 
15 U.S. C. A. section 21 which permits a petitioner to seek review 
of an order of the FTC based on a violation of the Clayton Act, as 
amended, but it is settled that the FTC cannot obtain a decree directing 
enforcement of an order issued under the Clayton Act in the absence 
of showing that a violation of the order has occurred or is imminent, 
P.T.C.v. Herzog, 2 Cir., 150 F. (2d) 450 [41 F. T. C. 426, 4S. & D. 
399]; 7.7. C.v. Balme, 2 Cir., 23 F, (2d) 615, cert. den., 277 U.S. 598 
[11 F. T. C. 717,18. & D. 606]; #. 7. C. v. Standard Brands, 2 Cir., 189 
F. (2d) 510 [47 F. T. C. 1831]. Respondent asks that we treat the clos- 
ing paragraph of its brief as a cross petition for enforcement of its 
order. Accepting arguendo the propriety of such a manoeuvre, we 
find unconvincing the FTC’s reasons why, upon a cross-petition, it is 
not required to make the same showing of a threatened violation of 
its order as it must had it petitioned for enforcement. True, various 
cases have been cited to us where the courts have granted enforce- 
ment of an order when a petitioner has failed in its attempt to have 
the order set aside but, in no case prior to the one before us, so far 
as we can determine, has the petitioner objected to such a mandate. 
As we have indicated, the present petitioner did not deny that its 
criginal conduct violated the Act and there was uncontradicted evi- 
dence that the practice has been abandoned on which the FTC has not 
made a finding. Under such circumstances so much of our mandate 
as directed enforcement of the order was premature and should be 
stricken. 
So ordered. 


CuarK, Circuit Judge (dissenting) : 

I regret the modification now ordered in our previous opinion at 
the request, or afterthought, of the petitioner on rehearing; for it 
tends to fragmentize and confuse decision and postpone ultimate 
adjudication to the actual gain of no one. Delay in enforcement 
was a reason for the reforms of the Federal Trade Commission Act 
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of 1938, of which a chief one was direct and immediate effectiveness 
of orders where review was not sought and immediate enforcement, 
on affirmance, of orders brought before the court for review. 15 
U.S. C. section 45 (c), (g), and (1). Through some mischance this 
was not carried over in terms to cases under the Sherman Act where 
the Commission itself sought enforcement, 15 U. S. C. section 21; 
and we have thought the more ancient law there applicable. ¥. 7. C. 
v. Herzog, 2 Cir., 150 F. (2d) 450 [41 F. T. ©. 426, 4 S. & D. 399]; ef. 
F.T.0.v. Standard Brands, 2 Cir., 189 F. (2d) 510 [47 F. T. C. 1831], 
where there is no discussion of the issue. The Herzog case appears 
not to have won definitive support outside the circuit and possibly the 
point deserves reexamination in the light of the cases hereinafter 
cited. But beyond the substantial difference in the statutory word- 
ing as to the two forms of proceeding,” [296] there is a certain logical 
difference (whatever the practical realities) between the case where the 
Commission affirmatively seeks action against a delinquent and where 
a respondent petitions for review, thus affirming the validity of his own 
conduct and the invalidity of the Commission action. So the cases 
have consistently ruled that in the latter case the matter is ripe for 
full decision, and that two bites at the same cherry are not necessary 
before a violator of a duly affirmed order can be punished. 

The cases in support of this proposition are too many and 
too important to be dismissed on the ground that we think 
their discussion of the issue perchance inadequate. The prin- 
ciple appears to apply also whether the Commission has cross- 
petitioned for enforcement, as in the cases cited in Group 1 
hereinafter, or whether it has not, as in the cases cited in Group 2. 
See, e. g., the following cases in Group 1: Elizabeth Arden, Inc., v. 
’.7.C.,2 Cir., 156 F. (2d) 132 [42 F. T. C. 916,48. & D. 490] certiorari 


1 Lack of extra-circuit support may perhaps be connected with the changing trend, from 
an early heavy burden upon the Commission to show violation of its order, F. T. OG. v. 
Standard Education Society, 7 cir., 14 F. (2d) 947, down through various cases, even before 
the amendment of 1938, which in substance placed a burden on the respondent to show 
that he no longer was doing the questioned acts or asserting the right to do so. See, e. g., 
National Silver Oo. v. F. T. C., 2 Cir., 88 F. (2d) 425, 428 [24 F. T. C. 1627, 2S. & D. 
399]; F. T. C. v. Wallace, 8 Cir., 75 F. (2d) 733 [20 F. T. C. 713, 2S. & D. 280]; F. 7. C. 
v. Goodgrape Co., 6 Cir., 45 F, (2d) 70 [14 F. T. C. 695, 2S. & D. 95]; F. 7. CO. v. Baltimore 
Paint & Color Works, 4 Cir., 41 F. (2d) 474 [14 F. T. C. 675, 2 8. & D. TOG RTC. Ve 
Morrissey, 7 Oir., 47 F. (2d) 101 [44 F. T. C. 710, 2 8S. & D. 113]; cf. Butterick Oo. v. 
HT. C;, 2aCir:, 4 Ea (2di)) 910. O1 Suse he Tel 602, 2 S. & D. 859. Under such a rule 
what the petitioner can hope to obtain by the present maneuver is little indeed. 

*Compare 15 U.S. C. § 21, 34 paragraph, “If such person fails or neglects to obey 
such order” (italics supplied) the Commission may apply to a court of appeals for enforce- 
ment of its order, with the 4th paragraph, beginning, “Any party required by such order of 
the Commission * * * to cease and desist from a violation charged’ may obtain a court 
review by filing its petition, and continuing that upon the filing of a transcript of the 
record by the Commission ‘the court shall have the same jurisdiction to affirm, set aside, 


or modify the order of the Commission * * * ag in the case of an application by the 
Commission * * * for the enforcement of its order.” % 
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denied 331 U. S. 806; Southgate Brokerage Co. v. F. T. C., 4 Cir., 
150 F. (2d) 607 [41 F. T. C. 430, 4 S. & D. 403] certiorari denied 
826 U.S. 774; Modern Marketing Service v. F. T. C.,'7 Cir. 149 F. 
(2d) 970 [40 F. T. C. 938, 4 S. & D. 879]; Signode Steel Strapping 
Co.v. F.T.C., 4 Cir., 182 F. (2d) 48 [85 F. T. C. 960, 3S. & D. 511]; 
Webb-Crawford Co. v. F. T. C., 5 Cir., 109 F. (2d) 268 [30 F. T. C. 
1630, 3S. & D. 184]; certiorari denied 310 U. S. 638; Oliver Bros. 
v. F. 7'. C., 4 Cir., 102 F. (2d) 763 [28 F. T. C. 1936; 3.8. & D. 86]. 
And the following cases in Group 2: #. B. Muller & Co. v. F. T. C., 
6 Cir., 142 F. (2d) 511 [88 F. T. C. 868, 4S. & D. 151]; Quality Bak- 
ers of America v. F. T. C., 1 Cir., 114 F. (2d) 393 [81 F. T. ©. 1858, 3 
S. & D. 287]; Carter Carburetor Corp. v. F. T. C., 8 Cir., 112 F. (2d) 
722 [31 F. T. C. 1793, 3S. & D. 232]; Great Atlantic & Pacific Tea Co. 
v. F. T. C., 3 Cir., 106 F. (2d) 667 [29 F. T. C. 1591, 3S. & D. 146], 
certiorari denied 308 U. S. 625. Moreover, the Supreme Court itself 
has granted enforcement under like circumstances, both on cross- 
petition, 7.7. C.v. A. FE. Staley Mfg. Co., 324 U.S. 746, 760 [40 F. T. 
OC. 906, 4S. & D. 346] (cf. below, A. &. Staley Mfg. Co. v. F. T. C., 
7 Cir., 144 F. (2d) 221, 222 [40 F. T. C. 906,48. & D. 346]) or, so far as 
appears, without such petition. 7. 7. C. v. Cement Institute, 33 U.S. 
683, 730 [44 F. T. C. 1460,4S. & D. 676]. 

In view of this number and weight of authority, petitioner had 
indeed hardihood to raise the issue; and our decision herein must 
promote confusion in view of our earlier rulings. At the very least, 
since the Act is at most ambiguous on our exact point, we have a choice 
permitting us to follow the cases in the newer and more direct pro- 
cedure, rather than choosing to tie up commission practice with merely 
repetitious hearings which can do even the petitioner no good except 
for the everlasting hope of mischance from a surfeit of judicial pro- 
ceedings.* I would deny the petition. 


3 Although I do not view it as in any way determinative, I do feel that the opinion is 
seriously in error in the suggestion of uncontradicted evidence “that the petitioner’s prac- 
tice had been abandoned.” This is violently controverted by the Commission. As I read 
the evidence, it was to the effect that while the war did bring about “radical changes” yet 
at the time of the hearing in 1946 there was still discount to ‘‘wholesalers” and ‘“applica- 
tors’ in New Orleans, claimed to be ‘because of Competitive conditions’’—a point obviously 
productive of dispute until and unless settled by supportable findings. 

4One may indeed wonder how much of practical usable law the petitioner has secured. 
The Commission has referred us to several unreported decisions of ours where we have 
upheld contempt proceedings without enforcement on top of affirmance, and the wisdom 
of venturing a violation for lack of Pelion on Ossa might well seem doubtful. A court 
even moderately jealous of its own dignity might well gag at overlooking planned violation 
of its own order of affirmance merely because the latter lacked the two mystic words: 
“Hnforcement granted.” 
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CONSOLIDATED ROYAL CHEMICAL CORP. v. FEDERAL 
TRADE COMMISSION * 


No. 10297—F. T. C. Docket 5302 
(Court of Appeals, Seventh Circuit. Oct. 22, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDING OF COMMISSION—IF CoMMIS- 
SION CONFRONTED WITH Two POSSIBLE REASONABLE 


Though Court of Appeals is required, in reviewing action of the Federal 
Trade Commission in entering a cease and desist order, to examine and 
consider the record as a whole, Court of Appeals is not required to sub- 
stitute its view for the view of the Commission when the Commission was 
confronted with two possible reasonable findings. 


CEASE AND DEsist ORDERS—METHODS, ACTS AND PRACTICES—MISREPRESENTATION— 
FALSE AND MISLEADING ADVERTISING—-QUALITIES OF PRoDUCT—MEDICINAL AND 
THERAPEUTIC 


Evidence sustained order of the Federal Trade Commission directing 
that manufacturer of medical preparations cease and desist from dissemi- 
nating any advertisement that would represent that preparation would build 
resistance to cold, prevent cold, shorten duration of cold or have any 
therapeutic value in treatment of cold or that preparation would have any 
value in relieving symptoms or discomforts of cold in excess of its expecto- 
rant qualities, or that preparation would assist in building up strength or 
energy, except as it might increase appetite and supply some iron. 


CEASE AND DESIST ORDERS—ABANDONMENT OR DISCONTINUANCE OF PRACTICE— 
FALSE AND MISLEADING ADVERTISING 


Federal Trade Commission could issue order requiring manufacturer of 
medical preparation to cease and desist from certain advertising, even if 
manufacturer had already desisted from using such advertising. 


CEASE AND DESIST OrRDERS—CLARITY—IALSE AND MISLEADING ADVERTISING— 
QUALITIES or PRODUCT—MEDICINAL AND THERAPEUTIC 


Provisions of cease and desist order of Federal Trade Commission or- 
dering manufacturer of medical preparation to cease and desist from dis- 
Seminating any advertisement that would represent that preparation had 
any therapeutic value in relieving symptoms or discomforts of cold in excess 
of its expectorant qualities, and that preparation would assist in building up 
strength, energy, or vigor, except that use might increase appetite and 


might supply some iron, were not so vague as to make understanding and 
compliance impossible. 


CEASE AND DESIsT ORDERS—PHRASING, IN GENERAL 
The choice by Federal Trade Commission of words in phrasing of a cease 


and desist order are within the discretion of the Federal Trade Commission. 
CEASE AND DESIST ORDERS—PRIOR ORDERS—IF ORDER IN OTHER CASE INSUFFICIENT 
Alleged fact that Fedéral Trade Commission had issued an insufficient 


order in former case involving manufacturer of medical preparations, would 


not excuse manufacturer from failing to meet requirements of the Federal 
Trade Commission Act. 


1 Reported in 191 F. (2d) 896. For case before Commission see 47 Biya Bia OB ids 
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(The syllabus, with substituted captions, istaken from 191 F. (2d) 896) 


On petition for review of an order of the Federal Trade Commis- 
sion, order held valid and enforcement ordered. 

Mr. John A. Nash, of Chicago, Ill., and Mr. Harlan W. Kelley, of 
Baraboo, Wis., for petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Ass’t 
General Counsel and Mr. J. B. Truly, Attorney, Federal Trade Com- 
mission, all of Washington, D. C., for respondent. 


Before Kerner, Linpiey, and Swarm, Cireuit Judges. 

Swaim, Circuit Judge: 

The petitioner herein, Consolidated Royal Chemical Corp., is en- 
gaged in manufacturing and selling in interstate commerce a medical 
preparation known as “New Peruna” or “New Peruna Tonic.” The 
Federal Trade Commission, hereinafter referred to as the “Commis- 
sion,” on September 21, 1950, under authority of the Federal Trade 
Commission Act, 15 U.S. C. A., section 41 e¢ seq., hereinafter referred 
to as the “Act,” ordered the petitioner to cease and desist from dis- 
seminating any advertisement that would represent directly or by 
implication : 

“a. that said preparation will build resistance to a cold, prevent a 
cold, shorten the duration of a cold; or have any therapeutic value in 
the treatment of a cold; 

“6. that said preparation will have any therapeutic value in reliev- 
ing the symptoms or discomforts of a cold in excess of its expectorant 
qualities, which tend in a slight degree to increase the exudate from 
the mucous membranes, thereby making it more liquid and more 
easily removed by coughing; 

“ce, that said preparation will assist in building up strength, energy, 
or vigor, except and to the extent that its use may (1) increase the 
appetite and thereby tend to increase the consumption of food, and 
(2) by supplying some iron, aid in a slight de[898]gree to correct 
iron deficiency, if taken over a long period of time.” 

The matter was tried before a trial examiner appointed by the Com- 
mission. From the cease and desist order later issued by the Commis- 
sion this appeal was prosecuted. The cease and desist order was made 
on the finding that such prohibited advertising was false and likely 
to induce the purchase of said preparation in interstate commerce. 

The petitioner attacked the validity of the cease and desist order 
contending that the findings and order of the Commission (1), were 
made in disregard of the provisions of the Federal Administrative 
Procedure Act and of due process of law; (2) were not supported by 
sufficient evidence; (3) constituted a determination of moot issues; 
(4) were not sufficiently definite to enable the petitioner to comply 
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therewith; and (5) were discriminatory, contrary to precedent and 
unwarranted. 

Petitioner’s chief complaint as to the procedure followed by the 
Commission was based on the Commission’s refusal to grant petition- 
er’s motion that the complaint be withdrawn and held in abeyance, and 
the case be returned to the Commission itself for its “determination as 
to whether it may not be disposed of on a satisfactory showing of com- 
pliance with the stipulations” which petitioner and its predecessor 
corporation had theretofore filed with the Commission. 

The stipulations referred to were written stipulations filed with 
and approved by the Commission, the first filed by the petitioner’s 
predecessor corporation in 1934 and the second filed by the petitioner 
in 1944. The stipulation filed in 1934 recited that the Commission had 
then ordered a complaint issued against the petitioner’s predecessor 
corporation charging it with using certain “exaggerated and mislead- 
ing” advertising as therein described ; that the predecessor corporation 
would discontinue the use of the advertising therein described; and 
that if it should ever resume such advertising or indulge in any prac- 
tices violative of the provisions of the agreement the stipulation, 
as to the facts, might be used in evidence against the company “in the 
trial of the complaint which the Commission may issue”; and that it 
was tendered to the Commission for its consideration and approval and 
“upon its acceptance is to be entered of record for the purpose of ter- 
minating the proceedings against the respondent now pending before 
the Commission * * *.” 

The 1944 stipulation recited that the Commission, pursuant to addi- 
tional investigation, then had reason to believe that the petitioner had 
been and was using unfair and deceptive acts and practices in commerce 
in violation of the Federal Trade Commission Act, 15 U. S. C. A., sec- 
tion 45 (c); that the petitioner was willing to discontinue said acts 
and practices and the Commission was willing to accept. this agree- 
ment “without prejudice to its right to issue a complaint and institute 
formal proceedings against” the petitioner. The stipulation then de- 
scribed the false advertising that the petitioner had been doing, adver- 
tising that was similar to that described in the 1934 stipulation, and 
provided that if the petitioner again resorted to such practices the 
stipulation might be used against it. 

These stipulations show that on two former occasions the petitioner 
and its predecessor corporation, both owned and operated by the same 
persons, had been permitted to come before the Commission, admit 
that they had been guilty of false advertising and quietly agree to 
refrain from such practices. There is certainly nothing in law which 
requires the Commission to continue to accept confessions and promises 
to refrain in the future rather than to issue a complaint for the pur- 


*See 19 F. T. C. 560, and 38 F. T. ©, 817. 
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pose of securing an enforceable order to cease and desist from such 
unfair practices. 

The act, 15 U. S. C. A., section 45 (a), declares deceptive acts or 
practices in commerce unlawful. 15 U.S. C. A., section 52 declares 
that dissemination of false advertisement in commerce for the purpose 
of inducing purchase of drugs shall be unlawful and shall constitute 
“unfair or deceptive act or practice in commerce” under section 45 
of 15 U.S.C. A. Section 45 (a) then empowers and directs the Com- 
mission “to prevent persons, partnerships or corporations * * * 
from using unfair methods of competition in [899] commerce and unr- 
fair or deceptive acts or practices in commerce.” The act, 15 U. S. 
C. A., section 45 (b), provides further that whenever the Commission 
shall have reason to believe that such unfair or deceptive acts or prac- 
tices have been or are being used and “it shall appear to the Commis- 
sion that a proceeding by it in respect thereof would be to the interest 
of the public,” it shall issue a complaint which shall state the charges, 
fix the time (at least 30 days after notice) and the place of the hearing. 
The same section of the act provides that the accused shall have the 
right to appear and show cause why a cease and desist order should 
not be entered. It is also provided that the accused shall have a right 
to appeal to the United States Court of Appeals from such an order. 
This section of the act also gives the accused the right to apply to the 
United States Court of Appeals for leave to adduce additional evi- 
dence and the court may order additional evidence taken before the 
Commission. The provisions of the act and the rules of practice 
adopted by the Commission, 15 U.S. C. A., post section 46, set up the 
procedure for giving the accused a fair trial and for the protection 
of the rights of the accused. Here there was no intimation by the 
petitioner that the trial examiner who conducted the proceedings was 
prejudiced. 

In this case the petitioner failed to take advantage of the many 
safeguards against the possibility of an unfair trial which the rules 
of practice of the Commission provide. Petitioner objects to the 
action of the trial examiner in excluding certain evidence, yet no 
appeal as to such rulings was taken to the Commission as provided for 
in rule 20. The petitioner filed no proposed findings and conclusions 
pursuant to rule 21, although the record shows that the trial examiner 
expressly invited the filing of such proposed findings and conclusions. 
The record shows no attempt by the petitioner to have the trial 
examiner reopen the case for the acceptance of further evidence under 
the provisions of rule 22 nor any attempt by the petitioner to secure 
an order of the court for the taking of further evidence. Nor did 
petitioner file any exceptions to the trial examiner’s recommended 
decision under rule 23 of the Commission’s rules of practice. 
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Throughout this proceeding the petitioner was represented by com- 
petent counsel—the same counsel who represented the petitioner be- 
fore this court. 

The petitioner cannot contend that it was not given sufficient time 
for any step considered necessary for its protection. The hearings 
on the complaint were commenced in Chicago on January 5, 1948. 
Additional hearings were held in February in Washington, D. C., and 
in Baltimore, Maryland. Thereafter hearings were held for 3 days 
in Columbus, Ohio, and again on June 7 and 8 in Chicago and they 
were concluded on June 30, 1948, in Washington, D. C. Prior to the 
close of the hearing the trial examiner stated that either party wishing 
to secure further hearings should promptly contact him. On Novem- 
ber 30, 1948, the proceedings before the trial examiner were formally 
closed. On December 16, 1948, the trial examiner filed and served 
on the parties his findings, conclusions and recommended decision. 
The findings, conclusions and order of the Commission were not issued 
until September 21, 1950, almost 2 years later. In view of the manner 
in which the hearings were held, the petitioner cannot now be heard 
to say that it was not given every opportunity to present its case fully. 
Nothing in these proceedings even suggests a failure to accord to the 
petitioner due process. 

Petitioner also contends that the findings and order of the Commis- 
sion are “arbitrary and capricious” because they are “not based upon 
substantial and material evidence.” On this point the petitioner relies 
chiefly on Universal Camera Corp. v. National Labor Relations Board, 
340 U. S.474. In the instant case the evidence was given by many lay 
and expert witnesses. The evidence was conflicting as to the possible 
effect of the petitioner’s preparation. The trial examiner and the 
Commission both found the evidence sufficient to sustain the findings 
and order. The act, 15 U. S. C. A., section 45 (c), states that “the 
findings of the Commission as to the facts, if supported by evidence, 
shall be conclusive.” While the rule [900] laid down in the Universal 
Camera case requires us, in reviewing the action of an agency, to 
examine and consider the record as a whole, we are not required to 
substitute our view for the view of the Commission when the Commis- 
sion was confronted by two possible reasonable findings. In the Uni- 
versal Camera case the court said at page 490: “The Board’s findings 
are entitled to respect; but they must nonetheless be set aside when the 
record before a Court of Appeals clearly precludes the Board’s decision 
from being justified by a fair estimate of the worth of the testimony of 
witnesses or its informed judgment on matters within its special com- 
petence or both.” (Our emphasis.) 

In the instant case we certainly cannot say from an examination of 
the whole record that the decision of the Commission was clearly 
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wrong. Instead we think it was right. In such a case the choice and 
decision of the Commission is binding on this court. 

The petitioner’s contention that the findings and order of the Com- 
mission are invalid, because they were based on the decision of moot 
questions which could not properly be considered by the Commission, 
is also untenable. The petitioner argues that part of the prohibited 
advertising had been discontinued and had never been used since the 
1944 stipulation was filed and approved but an examination of the 
petitioner’s recent advertising casts considerable doubt on this conten- 
tion. However, even if this contention were true, the act, 15 U.S. C. 
A., section 45 (b), expressly gives the Commission the right to file a 
complaint where the accused “has been or is” using false advertising. 
(Our emphasis.) The Supreme Court has also recognized the pro- 
priety of courts enforcing agency’s orders even after the conduct com- 
plained of has ceased. In National Labor Relations Board v. Mexia 
Textile Mills, Inc., 339 U. 8. 563, the Supreme Court said at page 567: 

“We think it plain from the cases that the employer’s compliance 
with an order of the Board does not render the cause moot, depriving 
the Board of its opportunity to secure enforcement from an appropri- 
ate court. * * * A board order imposes a continuing obligation; 
and the Board is entitled to have the resumption of the unfair practice 
barred by an enforcement decree.” See also Galter v. Federal Trade 
Commission (7th Cir.), 186 F. (2d) 810, 813 [47 F. T. C. 1797] and 
Federal Trade Commission v. Goodyear, 304 U. S. 257 [26 F. T. C. 
1521; 2S. & D. 456]. 

The petitioner’s contention that the order of the Commission is in- 
valid as being so vague as to make understanding and compliance im- 
possible, is also without merit. This complaint is addressed to para- 
graphs b. and c. which prohibit advertising which would indicate that 
the preparation would do more than “aid in a slight degree.” The 
prohibitions containing this phrase seem quite clear and were based 
on expert testimony. If the preparation will only aid in a slight 
degree, the petitioner’s advertising was properly limited to such a 
claim. While this may considerably hamper the style of petitioner’s 
advertising department, that is the fault of petitioner’s preparation 
and not of the Commission’s order. 

Finally, petitioner contends that paragraph 1. c (2) of the Com- 
mission’s order “is out. of harmony with its own prior holdings and 
therefore discriminatory.” This is based on the fact that in two 
earlier cases, involving other products and respondents, the Commis- 
sion’s cease and desist order had been differently worded. The choice 
of words and the phrasing of an order are within the discretion of the 
Commission. The fact, if it were a fact, that the Commission had 
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issued an insufficient order in a former case could not excuse it for 
failing to meet the requirements of the act in the present case. 

We are of the opinion that the cease and desist order of the Com- 
mission in this case was valid and its enforcement is ordered. 


ALEXANDER FILM CO. v. FEDERAL TRADE 
COMMISSION + 


No. 4212—F. T. C. Docket 5496 
(Court of Appeals, Tenth Circuit. Oct. 25, 1951) 


Dismissal, on motion of petitioner, of petition to review Commission’s order of 
October 17, 1950, 47 F. T. C. 345 at 357, prohibiting respondent corpora- 
tion from entering into contracts with motion picture exhibitors for the 
exclusive privilege of exhibiting commercial or advertising films in the- 
aters owned, controlled, or operated by such exhibitors when the term 
of such contracts extends for a period in excess of 1 year, or continuing 
in operation or effect any exclusive screening provision in existing con- 
tracts when the unexpired term of such provision extends for a period 
of more than a year from the date of the service of this order. 


Mr, Thomas M. Burgess, Colorado Springs, Colo., for petitioner. 

Mr. W. T. Kelley, General Counsel, and I/r. James W. Cassedy, 
Assistant General Counsel, Federal Trade Commission, Washing- 
ton, D. C., for the Commission. 


Before Puuuirs, Chief Judge, and Pickert, Circuit Judge. 
Perr Curiam: 
Petition to review dismissed on motion of petitioner. 


EUGENE D. PETREY, TRADING AS REMBRANDT STUDIO 
AND GOLDCRAFT PORTRAIT STUDIO y. FEDERAL 
TRADE COMMISSION 


No. 18531—F. T. C. Docket 5222 
(Court of Appeals, Fifth Circuit. Oct. 23, 1951) 


Order dismissing, for lack of prosecution, petition to review order of November 
9, 1950, 47 F. T. C. 540, prohibiting misrepresentations as to sample 
and order conformance, prices and so-called “free” goods, made chiefly 
by house-to-house salesmen orally and by statements on “advertising” 
coupons they sold, in connection with the sale of plain and colored photo- 
graphs and enlargements and reductions thereof, 


. Mr. Abe Fitterman and Mr. Gilbert Cohen, Atlanta, Ga., attorneys 
for petitioner. 


1 Reported in 193 F. (2d) 495. For case before Commission, see 47 F. T. C. 345. 
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Mr. James W. Cassedy, Assistant General Counsel, Washington, 
D. C., for Federal Trade Commission. 


JUDGMENT OF DISMISSAL 


On Consideration of the motion filed by the respondent, Federal 
Trade Commission, to dismiss the petition filed by Eugene D. Petrey, 
trading as Rembrandt Studio and Goldcraft Portrait Studio, for a 
review and to set aside the order of the Federal Trade Commission 
entered November 9, 1950, in the above entitled and numbered cause 
for want of prosecution; 

It is now here ordered by the court that the said petition for review 
in the above entitled and numbered cause be, and the same is hereby 
dismissed for want of prosecution. 


L. HELLER & SON, INC. ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 10292—F. T. C. Dockets 5358, 5349, 5371, 5374, 5895 


(Court of Appeals, Seventh Circuit. Oct. 30, 1951) 


MernHops, AcTS AND PRACTICES—MISREPRESENTATION—NONDISCLOSURE 


Federal Trade Commission may require affirmative disclosures where nec- 
essary to prevent deception, and failure to disclose by mark or label ma- 
terial facts concerning merchandise, which, if known to prospective 
purchasers, wonld influence their decisions of whether to purchase, is an 
unfair trade practice violative of Federal Trade Commission Act. 


STATUTES AND STATUTORY CONSTRUCTION—WHERE Two STATUTES DEAL WITH 
SAME SUBJECT MATTER 


In considering provisions of two statutes dealing with same subject mat- 
ter, one general in scope and language, and the other specifically concerned 
with a particular portion of subject matter, statute containing specific terms 
must prevail over general language of the other statute. 


STATUTES AND Srarurory CONSTRUCTION—LEGISLATIVE INTENT 


In construing meaning and scope of statutory provisions in order to de- 
termine legislative intent or purpose, entire legislative subject should be 
examined and every effort made to construe legislation so it will be consistent 
with other expressions of legislative intent and purpose. 


2 Reported in 191 F. (2d) 954. For case before Commission see 47 F. T. C. 34. The 
four respondents in the other cases before the Commission, which joined the named peti- 
tioner in the instant case, were L. Lisner & Co., D. 5349, Colonial Bead Co., Inc., D. 5371, 
Royal Bead Novelty Co., D. 53874, and Coro, Inc., D. 5395, reported in 47 F.. T. C. at pages 


67, 75, 83, and 93. 
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STATUTES AND STATUTORY CONSTRUCTION—EXISTING POWERS: or KEDERAL Gov- 
ERNMENT—LIMITATIONS ON 


Limitations on existing powers of Federal Government must be clearly 
manifested by an Act of Congress. 


STATUTES AND STATUTORY CONSTRUCTION—EXISTING POWERS OF FEDERAL Goy- 


ERNMENT—REPEAL 


Repeal of existing powers of Federal Government requires a clear ex- 
pression of that purpose. : 


REPEALS BY IMPLICATION 


STATUTES AND STaTUTORY CONSTRUCTION 
Repeals by implications are not favored. 


SratutTEs AND STATUTORY CONSTRUCTION—-WHERE Two Statutes DEALING WITH: 
Same Supsect MATTreER—-PRIORITY— WHEN DECISIVE 


Only where two laws are clearly repugnant to each other and both can- 
not be carried into effect does the later of the two laws prevail. 


STATUTES AND STATUTORY CONSTRUCTION—AMENDED TARIFF ACT oF 1938 AND 
FEDERAL TRADE COMMISSION ACT—MARKING OF FOREIGN ORIGIN AND SECTION 5 
Or LATTER ACT. 


Amended Tariff Act of 1988 requiring that every article of foreign origin 
imported into United States shall be marked so as to indicate to ultimate 
purchaser in United States the English name of the country of origin of 
the article, and authorizing Secretary of the Treasury to regulate such 
marking, did not repeal statutory provision directing Federal Trade Com- 
mission to prevent use of unfair methods of com[955]petition in commerce 
and unfair or deceptive acts or practices in commerce. 


Crease AND Desist Orpers—Mrrnops, ACTS AND PRACTICES—MISREPRESENTA- 
TION—NONDISCLOSURE—FOREIGN ORIGIN 


Federal Trade Commission had authority to require petitioners to cease and 
desist from offering for sale or selling necklaces consisting of imitation pearls 
manufactured in foreign country, without marks to disclose foreign origin of the 
imitation pearls, and Congress by enactment of statute requiring that every 
article of foreign origin imported into United States shall be marked so as to 
indicate to ultimate purchaser in United States the English name of country of 
origin of the article, and authorizing Secretary of the Treasury to regulate such 
marking, did not withdraw from the Commission jurisdiction or authority to 
regulate such marking. 


(The syllabus, with substituted captions, is taken from 191 F. (2d) 
954) 


On petition to review and set aside orders of Commission, orders 
enforced. 

Mr. James T. Welch, Mr. OC. Robert Mathis, Washington, D. C.,. 
Mr. L. M. McBride, Chicago, Il., McBride & Baker, Chicago, Tl.,: 
Davies, Richberg, Tydings, Beebe Landa, Washington, D. C., of. 
counsel, for petitioner. = 


Mr. James W. Oassedy, Assistant General Counsel, Mr. Alan B. 
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Hobbes, Attorney, Federal Trade Commission, Washington, D. C.; 
Mr. W.T. Kelley, General Counsel, Washington, D. C., for respondent. 


Before Kerner, Frnnecan, and Linpiey, Cirewit Judges. 


Kerner, Chief Judge: 

Petitioners ask us to review and set aside five cease and desist orders 
of the Federal Trade Commission. The orders were based upon 
separate complaints charging petitioners with engaging in unfair 
and deceptive acts and practices in violation of section 5 (a) of the 
Federal Trade Commission Act, 15 U.S. C. A., section 45 (a). By 
stipulation the cases were consolidated for the hearing, taking of 
testimony, and other purposes, and for the purpose of this review. 

Petitioners import imitation pearls from foreign countries, either 
on strings, graduated or ungraduated as to sizes, or in bulk, marked 
with tags or labels either on the strings or the containers so as to dis- 
close the name of the country in which they originated. After the 
pearls are received in the United States petitioners remove the tags or 
labels, fabricate the pearls into necklaces and other articles of jewelry, 
and distribute and sell them in interstate commerce without any tag 
or label indicating that the imitation pearls are of foreign origin, and 
cause the products to be sold to the public without revealing the fact 
of their foreign origin. , 

A substantial portion of the purchasing public has a general prefer- 
ence for products produced in the United States by American labor 
and containing domestic materials, where other considerations such as 
style and quality are equal, and has a prejudice against imported 
products. Imitation pearls produced in the United States are not — 
generally distinguishable in quality and appearance from imported 
imitation pearls, and both are used for the same purpose in the pro- 
duction of jewelry. And the purchasing public, in the absence of a 
tag, mark, or other identification thereon by which foreign origin is 
indicated, understands and believes that necklaces of imported imi- 
tation pearls offered for sale and sold in the United States, are prod- 
ucts of domestic manufacture. 

The Commission found that the selling and distributing of the im- 
ported imitation pearls without any labeling or other mark to indicate 
the foreign source or origin of such pearls have the capacity and ten- 
dency to mislead and deceive purchasers and prospective purchasers 
into the false and erroneous belief that such jewelry products are 
wholly of domestic manufacture, and places in the hands of retailers of 
such jewelry products a means and instrumentality by which members 
of the purchasing public may be misled and deceived into the false and 
erroneous belief that such products are wholly of domestic origin. 
In its opinion the Commission stated: [956] “* * * imitation pearls 
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which have been fully manufactured in foreign countries are imported 
by [petitioners] * * * and incorporated in necklaces and other arti- 
cles of jewelry, which are then resold without marks to disclose the 
foreign origin of the imitation pearls. When such imitation pearls are 
used in necklaces they represent the principal component and the part 
which makes the necklaces valuable to the consumer. The consumer 
purchases an imitation-pearl necklace not because of the string which 
holds the pearls together or the clasp which joins its ends, but because 
of the imitation pearls which are thus assembled and made useful as 
ornaments. The same is true of other articles of Jewelry composed in 
substantial part of imitation pearls. Their only utility is for orna- 
mentation and for that purpose imported imitation pearls require only 
proper assembling after being brought into this country. After such 
assembling, however, they still retain their essential characteristics 
as products of foreign manufacture.” 

Based upon these facts, the Commission ordered petitioners to cease 
and desist from “Offering for sale or selling said products without 
affirmatively and clearly disclosing thereon, or in immediate connec- 
tion therewith, the country of origin of such imported imitation 
pearls.” 

In this court petitioners contend that the Commission was without 
jurisdiction or authority to prohibit the practices interdictéd by the 
cease and desist orders entered herein. The argument is that Con- 
gress, by the enactment of the Tariff Act of 1930, as amended in 1938 
(52 Stat. 1077, 19 U.S. C. A., sec. 1804), requiring that every article 
of foreign origin imported into the United States shall be marked 
so as to indicate to the ultimate purchaser in the United States the 
English name of the country of origin of the article, and authorizing | 
the Secretary of the Treasury to regulate such marking, withdrew 
from the Commission jurisdiction or authority to regulate such 
marking. | 

We commence our study of the instant case with the knowledge that 
the Commission may require affirmative disclosures where necessary 
to prevent deception, and that failure to disclose by mark or label 
material facts concerning merchandise, which, if known to prospec- 
tive purchasers, would influence their decisions of whether or not to 
purchase, is an unfair trade practice violative of section 5 of the Fed- 
eral Trade Commission Act, Haskelite Manufacturing Co. v. Federal 
Trade Commission, 127 F. (2d) 765 [34 F. T. C. 1855; 3S. & D. 485 | 
and that when violation of section 5 has been shown, there is no neces- 
sity of considering whether a provision of the tariff act is similarly 
applicable. Segal v. Federal Trade Commission, 142 F. (2d) 255 
[38 F. T. C. 867348, &D. 150]. 


Petitioners admit that section 5 of the act vests broad authority 
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in the Commission to determine what constitutes and to prevent unfair 
or deceptive acts and practices in commerce. However, they say that 
the act “as a general statute using broad terms which could cover all 
types of deceptive acts and practices in commerce.” They insist that 
the tariff act as amended is a specific statute concerned particularly 
with the problem of deceptive misrepresentations to the ultimate pur- 
chaser through the failure to use, or the insufficient use of, marks of 
origin on imported goods. They make the point that in considering 
provisions of two statutes dealing with the same subject matter, one 
general in scope and language, and the other specifically concerned 
with a particular portion of the subject matter, the statute containing 
the specific terms covering the given subject matter must prevail over 
the general language of the other statute, Kepner v. United States, 
195 U.S. 100. And since Congress has expressly delegated authority 
over marks of origin to the Secretary of the Treasury, it necessarily 
withdrew regulatory jurisdiction over this subject from the Commis- 
sion. ‘Thus, the problem we are asked to solve is whether the Com- 
mission had jurisdiction to prohibit the practices herein involved. 

It is true that in construing the meaning and scope of statutory pro- 
visions in order to determine the legislative intent or purpose, the 
entire legislative subject should be examined and every effort made 
to construe legislation so it will be consistent with other expressions 
of legislative intent and purpose, yet the law is that limitations on 
existing powers of the Federal Government must be clearly manifested 
by an Act of Congress, United States v. United Mine Workers of 
America, 330 U.S. 258, 272, and repeal of those powers requires a clear 
expression of that purpose. Furthermore, repeals by implications 
are not favored, and may not be readily drawn from the language of 
the statute, or its legislative history. It is only where two laws are 
clearly repugnant to each other and both cannot be carried into effect 
that the later of the two laws will prevail. Posadas v. National City 
Bank, 296 U.S. 497, and United States v. Borden Company, 308 
VW. SHL8s; 

As we have already observed, the Federal Trade Commission Act is 
a broad statute forbidding “unfair methods of competition” and “un- 
fair or deceptive acts or practices” in interstate commerce. The tariff 
act is a limited statute on an entirely different subject—the condi- 
tions under which foreign goods shall enter the United States. It 
authorizes the Secretary of the Treasury to require that imported 
articles, under certain conditions, show the country of origin. In 
determining whether the amended Tariff Act of 1938 curtailed the 
then existing powers and authority of the Commission, it is important 
to consider what was before Congress at the time of the adoption of 
section 1304. In our opinion Congress, at the time it was considering 
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the 1938 amendment to the tariff act, was concerned solely with the 
extent to which the Treasury Department, incidentally to its collec- 
tion of of customs duties, should regulate the labeling of imported 
goods. Our examination of the amended tariff act discloses no lan- 
guage expressing an intention on the part of Congress to repeal sec- 
tion 5 of the Federal Trade Commission Act, or to diminish the 
authority or the power of the Commission to prevent deceptive trade 
practices, and since there exists no repugnancy between the two acts, 
we are impelled to the conclusion that the Commission had jurisdic- 
tion and authority to prohibit the practices herein involved. 

A decree will be entered for enforcement of the orders to cease and 
desist. It isso ordered. 


R. J. REYNOLDS TOBACCO CO. v. FEDERAL TRADE 
COMMISSION ? 


No. 10184—F. T. C. Docket 4795 
(Court of Appeals, Seventh Circuit. Nov. 1, 1951) 


Crease AND Desist Orpers—Meruops, Acts AND PRACTICES—MISREPRESENTA- 
TION—F'ALSE AND MISLEADING ADVERTISING—COMPARATIVE DATA, QUALITIES, 
AND SCIENTIFIC OR RELEVANT Facts 


Evidence sustained portion of cease and desist order of Federal Trade 
Commission requiring that cigarette company desist from representing that 
smoking of its cigarettes aided digestion, relieved fatigue, did not impair 
the wind or physical condition of athletes, that cigarettes will not harm 
the throat, or leave an aftertaste, that smoke is comforting to the nerves, 
that company’s [536] cigarettes differed in any of such respects from other 
leading brands of cigarettes, and that its cigarettes contained less nicotine 
than cigarettes or smoke of other leading brands. 


CEASE AND Desist ORDERS—SCOPE AND EXTENT—To CEASE REPRESENTATIONS 
“WHicH ARE Nor FactuaLLy TRUE IN ALL RESPECTS” 


Portion of cease and desist order of the Federal Trade Commission re- 
quiring cigarette company to desist from making any representations, 
“which are not factually true in all respects” was invalid because it went too 
far and was too broad. 


CEASE AND Desist OrpERS—Partins—CorPoraTE OFFICERS, Hre., UNNAMED 


The Federal Trade Commission in its cease and desist order against 
cigarette company requiring it to desist from making certain representations 
with respect to its cigarettes, had no authority to include in the order the 
company’s “officers, agents, representatives and employees’. 


(The syllabus, with substituted captions, is taken from 192 F. 
(2d) 535) 


* Reported in 192 F. (2d) 585. For case before the Commission see 46 F. T. C. 706. 


— 
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On petition for review of an order of the Federal Trade Commis- 
sion, petition denied and order modified and, as modified, affirmed, 
‘and enforcement decree entered. 

Mr. L. M. McBride, Chicago, Ill., Mr. Donald R. Richberg, Mr. 
‘Raymond N. Beebe, Washington, D. C. (Davies, Richberg, Tydings, 
Beebe & Landa, Washington, D. C., McBride & Baker, Chicago, II1., 
‘of counsel), for petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Assist- 
ant General Counsel, M/7. James FE’. Corkey, Federal Trade Commis- 
sion, all of Washington, D. C. for respondent. 


Before Masor, Chief Judge, Kerner and Finnucan, Circuit Judges. 
Masor, Chief Judge: 


This case is here on petition to review an order of the Federal Trade 
Commission (hereinafter referred to as the Commission), issued 
March 31, 1950. The proceeding before the Commission was on an 
amended complaint charging unfair methods of competition and un- 
fair and deceptive acts and practices, in violation of section 5 of the 
Federal Trade Commission Act (15 U.S. C. A., sec. 45). The alleged 
unfair methods of competition consisted of the dissemination of false, 
misleading and deceptive statements, representations and testimonials 
in connection with the sale in interstate commerce of “Camel” 
cigarettes. 

Petitioner answered the complaint with a general denial of its 
allegations but admitted jurisdictional facts and the dissemination 
of the representations, with certain minor exceptions, and the use of 
testimonials in its advertisements, as charged. A hearing was held 
before a trial examiner who made his report to the Commission. 
After the submission of briefs and the hearing of oral argument by 
counsel for the respective parties, the Commission made its findings as 
to the facts and concluded that the acts and practices of the petitioner, 
as found, were in violation of the Federal Trade Commission Act and. 
predicated thereon, issued the cease and desist order presently under 
review. 

The portion of the order here under attack is as follows: 

“Tt ts ordered, That the respondent, R. J. Reynolds Tobacco Co., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, of its ‘Camel’ brana 
of cigarettes, do forthwith cease and desist from representing, directly 
or by implication: 

“1. That the smoking of such cigarettes encourages the flow of 
digestive fluids or increases the alkalinity of the digestive tract, or 
that it aids digestion in any respect. 
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“9. That the smoking of such cigarettes relieves fatigue, or that it 
creates, restores, renews, gives, or releases bodily energy. 

“3 That the smoking of such cigarettes does not affect or umpair 
the ‘wind’ or physical condition of athletes. 

“4. That such cigarettes or the smoke therefrom will never harm 
or irritate the throat, nor leave an aftertaste. 

“5. That the smoke from such cigarettes is soothing, restful or 
comforting to the [537] nerves, or that it protects one against nerve 
strain. 

“6. That Camel cigarettes differ in any of the foregoing respects 
from other leading brands of cigarettes on the market. 

“7, That Camel cigarettes or the smoke therefrom contains less 
nicotine than do the cigarettes or the smoke therefrom of any of the 
four other largest selling brands of cigarettes. 

“T¢ 2s further ordered, That said respondent, and its officers, agents, 
representatives, and employees, in connection with the offering for sale, 
sale or distribution in commerce, as ‘commerce’ is defined in the Fed- 
eral Trade Commission Act, of its ‘Camel’ brand of cigarettes, do 
forthwith cease and desist from using in any advertising media testi- 
monials of users or purported users of said cigarettes which contain 
any of the representations prohibited in the foregoing paragraph of 
this order or which are not factually true in all respects. 

The Commission contends that each of the seven inhibitions con- 
tained in the order is based upon adequate findings and that such 
findings are substantially and adequately supported by the evidence 
and that the findings and inhibitions are in conformity with the allega- 
tions of the complaint. On the other hand, petitioner contends that 
the inhibitions either exceed the scope of the complaint, are not 
supported by the findings or are based upon findings not supported 
by the record as a whole. In addition, it is argued by petitioner that 
the Commission has exceeded its jurisdiction in material respects. 

Petitioner in its brief has discussed separately and in much detail 
the findings and evidence which relate to each of the inhibitions in 
the order, and the Commission in its brief has answered in similar 
fashion. Any attempt on our part to proceed similarly would result 
in an opinion of unjustifiable length and in the end could serve no 
good purpose. 

We have read all the expert testimony offered before the Commission 
by both parties and we are much impressed with the qualifications 
and learning exhibited in the testimony of the medical, scientific and 
other expert witnesses. Contrary to what is so often our experience 
in considering the testimony of expert witnesses, we found a perusal 
of their testimony quite interesting. This is so because it deals with 
a subject which is of almost universal interest, that is, the effect which 
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‘the use of tobacco, and particularly the smoking of cigarettes, has 
upon the human system. As might be expected, there is considerable 
contrariety of opinion but there is scarcely any dispute on this record 
but that in general it has a deleterious effect, the extent of which is 
dependent upon the number of cigarettes smoked and, to a lesser extent 
perhaps, upon the physique and condition of the smoker. 

As to the representations made by the petitioner in the sale or offer- 
ing for sale of their “Camel” cigarettes, the Commission found, on a 
record undisputed in the main, that such representations were general 
in their nature, were made alike to all persons irrespective of their 
physical condition or the quantity of cigarettes smoked, and that by 
means of such representations petitioner had represented to the 
public, directly or by implication: “* * * that the smoking of 
Camel cigarettes, during, after, or between meals, irrespective of what, 
where or when one eats, is good for, advantageous to and aids diges- 
tion, in that it renews and encourages the flow of digestive fluids and 
increases the alkalinity of the digestive tract; that the smoking of 
such cigarettes relieves fatigue and creates, restores, renews and re- 
leases a new flow of body energy giving needed bodily strength and 
vigor, and that this is ‘a basic discovery of a famous research labora- 
tory and throws new light on the subject of cigarette smoking’; that 
the ‘wind’ and physical condition of athletes will not be affected or 
impaired in any way by the smoking of as many Camel cigarettes as 
they desire; that Camel cigarettes, unlike other brands of cigarettes, 
are always gentle to and never harm or irritate even a sensitive throat, 
nor leave an after taste; that the smoking of such cigarettes is soothing, 
restful and comforting to the nerves, and protects one against becom- 
ing ‘jittery’ or ‘unsure’ when subjected to intense nerve strain; that 
one with healthy nerves may smoke as many Camel cigarettes as he 
or [538] she likes without the risk of keyed-up, jangled or frazzled 
nerves, and that Camels are in these respects different from all other 
brands of cigarettes; and that the smoke of Camel cigarettes contains 
less nicotine than does the smoke of any of the four other largest 
selling brands of cigarettes.” 

The Commission found that all such representations were false in 
that the tobacco constituents of “Camel” cigarettes are like those of 
other leading brands of cigarettes; that the tobacco smoke of such 
cigarettes includes generally carbon dioxide, carbon monoxide, par- 
ticles of carbon—partially oxidized tobacco products that carry over 
with the smoke, together with volatilized nicotine, other nitrogenous 
substances, aldehydes, including furfural, and formaldehyde, am- 
monia, water vapor and tarry and oily materials; that smoking cannot 
be considered under any circumstances as beneficial to any of the 
bodily systems; that nicotine is not a therapeutic agent for any pur- 
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pose; that it is a poison and a killing poison; that nicotine stimulates 
the nerves of the involuntary or autonomic nervous system which in 
turn affects the heart; that as a result of this stimulation it also affects 
the adrenal glands, which increases their action and causes a ris? in 
blood pressure and a constriction of the small tubes of the lungs; that 
carbon monozide in concentrated from is deadly and, like nicotine, is 
absorbed by the blood, affects the red blood cells and decreases the 
capacity of the blood to carry oxygen; that in the process of smoking 
the body is also invaded by other constituent elements of a cigarette, 
causing local irritation of the mouth, throat and lungs. 

The Commission recognized in its findings that under certain limited 
circumstances and conditions smoking produces no appreciable harm- 
ful effects but that this is limited to persons in normal health, accus- 
tomed to smoking, who smoke in moderation, who are not hypersensi- 
tive to tobacco and who have no existing pathology of any of the 
bodily systems; that while in some cases a habituated person may be- 
come tense and nervous when deprived of a cigarette and that a smoke 
under such conditions might have a psychological tendency to relieve 
the tension, nevertheless the smoking of cigarettes will not under any 
condition be physiologically beneficial to any of the bodily systems. 

What we have said is merely a brief resume of the Commission’s 
findings in general. It made detailed findings upon which rest each 
of the seven inhibitions contained in the order. We see no occasion to 
set forth the findings in detail as they relate to each of these inhibitions 
notwithstanding, as noted, that petitioner argues separately the find- 
ings upon which each is predicated and the evidence or lack of evidence 
to support such findings. It is sufficient, we think, that we have care- 
fully examined the record and find petitioner’s contention in the main 
to be devoid of merit. The record not only substantially but abun- 
dantly supports the findings as made by the Commission and the find- 
ings furnish a sufficient basis for the inhibitions contained in the order. 
And we are satisfied that the findings and conclusions of the Commis- 
sion, together with its order, do not exceed its jurisdiction, as asserted 
by petitioner, because the matters treated, considered and decided were 
not placed in issue by the complaint. 

ye here is a single exception to the views expressed. The eighth in- 
hibition orders petitioner to cease and desist from: “*-* * using in 
any advertising media testimonials of users or purported users of said 
cigarettes which contain any of the representations prohibited in the 
foregoing paragraph of this order or which are not factually true in all 
respects.” (Italics ours.) 

Petitioner objects to the italicized portion of this inhibition. It 
seems to us that this all-inclusive language is too broad and goes be- 
yond any concern of the Commission. A testimonial, for instance, 
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might not be “factually true in all respects” but still immaterial to 
the subject matter of the instant proceeding in that it bore no relation 
to the public interest, and it would virtually make petitioner an insurer 
of thé truthfulness of every statement contained in a testimonial, no 
matter how immaterial or beside the issue in controversy it might be. 
We think this clause should be eliminated from the order. [539] 

Lastly, we come to petitioner’s contention that the Commission 
exceeded its Jurisdiction by including as parties to the order, in addi- 
tion to the petitioner (the sole respondent below), “its officers, agents, 
representatives and employees.” If this were a matter of first im- 
pression, we would have no hesitancy in concluding that a cease and 
desist order should not be directed at parties other than those named 
in the complaint. We can see no logical basis for the indiscriminate 
inclusion, in an order directed against a corporation, of all persons 
connected with it, from the president down to the most humble em- 
ployee. But the question is not entirely of first impression and we 
turn to the authorities. 

The Commission, in support of its position, cites only three cases. 
Federal Trade Convmission v. Standard Education Society et al., 302 
U.S. 112 [25 F. T. C. 1715; 2S. & D. 429]; Steelco Stainless Steel, 
Inc. et al. v. Federal Trade Commission, 187 F. (2d) 693 [47 F. T. C. 
1809], and Sebrone Co. et al. v. Federal Trade Commission, 135 F. (2d): 
676 [36 F. T. C. 1142;38.&D.570]. These three cases (the last two, 
decisions of this court) when taken together furnish little, if any, 
support for the Commission’s position. 

In the Standard Education Society case, the officials of the corpora- 
tion were not only named in the complaint and made parties to the 
proceeding, but the Commission made a finding, as disclosed by the 
Supreme Court opinion (page 119), “that this corporation was or- 
ganized by the individual respondent|s] for the purpose of evading 
any order that might be issued by the Federal Trade Commission 
against the respondent the Standard Education Society.” On the 
same page the Court stated: 

“Since circumstances, disclosed by the Commission’s findings and the 
testimony, are such that further efforts of these individual respondents 
to evade orders of the Commission might be anticipated, it was proper 
for the Commission to include them in its cease and desist order.” 


And on the following page the Court stated : 

“In this management these three respondents acted with practically 
the same freedom as though no corporation had existed. So far as 
corporate action was concerned, these three were the actors. Under 
the cireumstances of this proceeding, the Commission was justified in 
reaching the conclusion that it was necessary to include respondents 
Stanford, Ward, and Greener in each part of its order if it was to be 
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fully effective in preventing the unfair competitive practices which 
the Commission had found to exist.” ff 

The situation before the Supreme Court in that case bears no re- 

semblance to that of the instant case. And we think it may be assumed 
that the court there would have reached a different result, in the ab- 
sence of a record in which the individual respondents were named and 
particularly in the absence of a finding as to the part. which they took 
in the unlawful activities found against the corporate respondent. In 
the instant case, not only was there a failure to name individual re- 
spondents but there is no proof and no finding as to which of the 
“officers, agents, representatives and employees” were responsible for 
the unlawful activities of the corporate respondent. 
_ The Steelco Stainless Steel case presents a similar situation. There, 
the corporation and its president were named as respondents and we 
held that the order of the Commission was properly directed to both. 
In so doing we stated (page 697) : 

“The record unmistakably discloses that the management, direction 
and activities of the corporation were those of Carr. * * * In our 
view, he as an individual occupies precisely the same position as does 
the corporation.” 

Tht Sebrone case (page 678) supports the Board’s position, but inso- 
far as the opinion discloses the question received scant consideration. 
The court cited in support of its conclusion Southport Petroleum Co. 
y. Labor Board, 315 U.S. 100. 

It is true that similar provisions have been approved in Labor 
Board cases, the most recent of which is Regal Knitwear Co. v. Na- 
tional Labor Relations Board, 324 U.S. 9, wherein the court approved 
the inclusion of the words, “its officers, agents, successors and assigns.” 
It is apparent from a reading of [540] this opinion that the court did 
not regard the question as of any great importance and that its ap- 
proval of the words in controversy rested upon the premise that its 
enforcement was lodged with a court of equity, which had ample 
facilities on a citation for contempt for protecting a person or party 
improperly brought before the court. No mention was made of the 
court’s previous decision in the Standard Education. Society case 
(3802 U. S. 112) [25 F. T. C. 1715, 2 S. & D. 429] where the court was 
concerned with an order of the Federal Trade Commission. 

We think there is a fundamental difference between an order by the 
Labor Board and one by the Federal Trade Commission, which sug- 
gests a different result as to the orders of the two agencies in the respect 
under discussion. No remedy is lodged in the former for the enforce- 
ment of its cease and desist order other than to petition an appropriate 
court for enforcement (Title 29 U.S. C. A., sec. 160 (e)), and when 
an enforcement decree is obtained, it is that of the court, a violation of 
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which subjects the offender to a proceeding for contempt. And as 
pointed out by the court in the Regal Knitwear Company case (page 
15), it would be within the sound discretion of the court to clarify its 
decree in the interest of fair play. 

An order by the Federal Trade Commission, however, is of far 
wider scope. It is authorized in a procedure similar to that applicable 
to the Labor Board to seek an enforcement decree in an appropriate 
court, but when its order becomes final, either by nonaction by the 
parties or by court approval, it has a further remedy not granted to 
the Labor Board. Sec. 45. (1) of the act provides: “Any person, part- 
nership, or corporation who violates an order of the Commission to 
cease and desist after it has become final, and while such order is in 
effect, shall forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue to the United 
States and may be recovered in a civil action brought by the United 
States.” 

Thus, the unnamed “officers, agents, representatives and employees” 
are not only subject to a contempt proceeding for the violation of a 
court’s enforcement decree where equitable considerations prevail, but 
they are likewise subject to a severe penalty, to be recovered in a civil 
action. Thus, we think there is a more urgent reason for naming indi- 
vidual respondents in an order of the Commission, predicated upon a 
finding that such individuals were responsible for the corporate viola- 
tion, than there is in an order of the Labor Board. 

While under the cases there may be room for differences of opinion, 
it is our view and we so hold that the Commission is without authority 
to include in its order, “officers, agents, representatives and employees,” 
in the absence of any finding other than those directed solely at the 
corporation. 

The petition to review and set aside the Commission’s order is 
denied and the order, modified in conformity with the views herein 
expressed, is affirmed, and an enforcement decree will be entered. 


FEDERAL TRADE COMMISSION v. WHITNEY & CO. ET AL2 
No. 12700—F. T. C. Docket 5279 


(Court of Appeals, Ninth Circuit. Nov. 1, 1951) 
APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—HNFORCE- 
MENT—CLAayTonN AcT—IF VALIDITY ADMITTED BUT FAILURE To OBEY, DENIED 


Where Federal Trade Commission found that defendants were violating 
the Clayton Act and issued an order requiring such persons to cease and 


1 Reported in 192 F, (2d) 746. For case before Commission, see 42 F. T. C. 138. 
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desist from such violations, and, on application by Commission for decree 
affirming and enforcing its order, defendents. answered denying they had 
failed to obey or neglect order, but admitting validity of order, Commission 
was entitled to affirmance of order, but on issue whether defendants had 
failed or neglected to obey order defendants were entitled to a hearing 
with an opportunity to submit evidence. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST OrDERS—H.NFORCE- 
MENT—Ir INDIVIDUAL RESPONDENT ALLEGEDLY No LONGER OFFICER AND STocK- 
HOLDER OF CORPORATION—ISSUE ON MorTion To DISMISS AS TO 


Where individual defendant moved for dismissal of enforcement pro- 
ceeding brought by Federal Trade Commission as to him on ground that, 
although he was alleged and found by Commission to be an official and 
stockholder of corporation found by Commission to be violating Clayton Act, 
the defendant was no longer an officer and stockholder, and no useful pur- 
pose would be served by retention of him as party to proceeding, issue raised 
or attempted to be raised by individual defendant could be raised before 
Gommission and defendant’s motion to dismiss enforcement proceeding as 
to himself would be denied without prejudice. 


(The syllabus, with substituted captions, is taken from 192 F. (2d) 
746) 


On Commission’s petition for enforcement, order affirmed and pro- 
ceeding referred to Commission with directions. 

[747] Mr. W. 7. Kelley, General Counsel, Mr. James W. Cassedy, 
Assistant General Counsel, M7. John W. Carter, Jr., Attorney, Fed- 
eral Trade Commission, Washington, D. C., for petitioner. 

Bogle, Bogle & Gates, Mr. Robert W. Graham and Mr. J. Kenneth 
Brody, Seattle, Wash., for respondent. 

Before Marurws, Bone and Porn, Czreuet Judges. 

Matumws, Circuit Judge: 

Under Section 11 of the Clayton Act, as amended, 15 U.S. C. A., 
Section 21, the Federal Trade Commission, on February 12, 1945, 
issued a complaint charging that Whitney & Co., James R. O’Brien 
and others had violated and were violating the provisions of Section 
2 (¢) of the Act, as amended, 15 U.S. C. A., Section 13 (c). The com- 
plaint was served on the persons complained of (Whitney & Co., 
O’Brien, and others) on February 14, 1945. It contained a notice of 
hearing. Said persons appeared, and a hearing washad. Thereupon, 
being of the opinion that said persons had violated and were violating 
the provisions of Section 2 (c), the Commission, on March 25, 1946, 
made a report in writing, stating its findings as to the facts, and issued 
an order requiring said persons to cease and desist from such viola- 
tions. The order was served on April 1, 1946, and has been in effect 
ever since. 

On September 29, 1950, the Commission, alleging that Whitney & 
Co. and O’Brien had failed and neglected to obey the order, applied 
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to this court under Section 11 for a decree affirming the order and 
enforcing it as to Whitney & Co. and O’Brien.2. Whitney & Co. and 
O’Brien, answering the application, denied that they had failed or 
neglected to obey the order, but they have not challenged the validity 
of the order. Instead, they have admitted its validity. The Com- 
mission is therefore entitled to an affirmance of the order. However, 
on the issue raised by their answer—whether or not they have failed 
or neglected to obey the order—Whitney & Co. and O’Brien are 
entitled to a hearing, with an opportunity to submit evidence.* 

O’Brien has moved this court to dismiss the enforcement pro- 
ceeding as to him on the ground that, although he was alleged and 
found by the Commission to be an official and stockholder of Whit- 
ney & Co., he is no longer such, and that no useful purpose would be 
served by his retention as a party to the proceeding. The issue thus 
raised or attempted to be raised may, if O’Brien so desires, be raised 
before the Commission. 

Accordingly, the order is affirmed; the proceeding is referred to 
the Commission, with directions to hear evidence on the issues men- 
tioned above and to report its conclusions to this court; and O’Brien’s 
motion is denied without prejudice. 


GLOBE CARDBOARD NOVELTY CO., INC. ET AL. v. 
FEDERAL TRADE COMMISSION? 


No. 10424—F. T. C. Docket 4808 
(Court of Appeals, Third Circuit. Nov. 16, 1951) 


Mernops, Acts, AND PRACTICES—LOTTERY MERCHANDISING—As UNFAIR METHOD 
oF COMPETITION 
The sale of merchandise by lottery methods constitutes an unfair method 
of competition under provision of Federal Trade Commission Act making 
unlawful certain unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce. 


Meruops, Acts, AND FRACTICES—IN GENERAL—IF INIMICAL TO PUBLIC INTEREST— 
RESTRAINT OF—WHETHER ESTABLISHMENT OF COMPETITION PREREQUISITE 


In order to restrain certain business practices, the Federal Trade Com- 


2 Enforcement was not sought as to the other persons complained of. 

8 Federal Trade Commission v. Hertzog, 2 Cir., 150 F. (2d) 450 [41 F. T. C. 426; 4 
S. & D. 399]. See, also Federal Trade Commission v. Balme, 2 Cir., 28'8. (2d) -615,, [11 
F. T. C. 717; 1 S. & D. 666], Federal Trade Commission v. Baltimore Paint & Color 
Works, 4 Cir., 41 F. (2d) 474 [14 F. T. C. 675; 28. & D. 75], Federal Trade Commission 
y. Standard Education Society, 2 Cir., 86 F. (2d) 692 [24 F, T. C. 1591; 28. & D. 366], 
(reversed on other grounds in 302 U.. S. 112). 


* See cases cited in footnote 3. 
1 Reported in 192 F. (2d) 444. For case before the Commission see 47 F. T, C. 781. 
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mission need show only that there is’an act or practice in commerce inimical 
to public interest. and there is no necessity of proving competition. 


Meruops, ACTS, AND PRACTICES—AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT 
or PRACTICE—LOTTERY Device SELLING 


A manufacturer, who sold push cards and punchboards to retailers, who 
in turn utilized products as sales promotional devices, committed unfair 
acts and practices in commerce within meaning of Federal Trade Com- 
mission Act. 


AIDING AND ABETTING UNFAIR OF UNLAWFUL ACT OR PRACTICE—IN GENERAL 


[445] One who furnishes another with means of consummating a fraud) 
is himself a wrongdoer. 


CEASE AND DESIST ORDERS—SCOPE AND EXTENT—AIDING AND ABETTING UNFAIR OF 
UNLAWFUL AcT OR PRACTICE—LOTTERY DEVICE SELLING—SELLING, Hitc., WHICH 
ARE TO BE USED “OR May Br USED’, Htc.—WHETHER TOO BROAD 


Where order of Federal Trade Commission directed manufacturer to 
cease and desist from selling or distributing in commerce push cards, punch- 
boards or other lottery devices which are to be used, “or may be used,” in 
the sale or distribution of merchandise to public by means of a game of 
chance, gift enterprise or lottery scheme, the inclusion of the quoted phrase 
did not render order of Commission too broad, since the order as a whole 
prohibited only the distribution of lottery devices which were designed to 
serve as an instrumentality for the sale of articles of merchandise by lottery 
methods. 


(The syllabus, with substituted captions, is taken from 192 F. (2d) 


444) 


On petition to review order of Federal Trade Commission, order 
affirmed. 

Mr. Michael von Moschzisker, Philadelphia, Pa. (Mr. Nathan La-. 
vine, Mr. Alewander B. Adelman, Philadelphia, Pa., on the brief), 
for petitioners. 

Mr. John W. Carter, Jr., Washington, D.C. (Afr. W. 7. Kelley, Gen- 
eral Counsel, Mr. James W. Cassedy, Assistant Gen. Counsel, Wash- 
ington, D. C., on the brief), for Federal Trade Commission. 


Before McLaveutry, Srarny and Hasrm, Circuit J udges. 

Sratey, Circuit Judge: 

We are asked to review a cease and desist order entered by the 
Federal Trade Commission against petitioners. 

The Commission instituted this proceeding by a complaint issued on 
August 10, 1942. An answer was duly filed and hearings were sub- 
sequently held. On April 21, 1950, petititioners filed a substituted 
answer in which they admitted all the material allegations of fact set; 
forth in the complaint and waived all intervening procedure and fur- 
ther hearing as to the facts. The Commission rendered findings of 
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fact based on the allegations of the complaint. The salient facts so: 
found are that petitioners manufacture and sell in interstate commerce 
push cards and punchboards. Some of their products are sold to 
manufacturers, wholesalers, and jobbers of candy, cigarettes and other 
articles of merchandise, who, in turn, pack the push cards and punch- 
boards with their merchandise and sell the assortments in interstate 
commerce to retailers. Petitioners also sell directly to retailers. 
Thus, all petitioners’ devices flow either directly or indirectly into 
the hands of retailers, who utilize petitioners’ products as sales pro- 
motional devices. ‘The Commission found that the sale of merchandise 
to the public by means of these devices involves a game of chance or the 
sale of a chance to procure articles of merchandise at prices much less. 
than the normal retail prices, thereby encouraging members of the 
public to gamble. The Commission further found that consumers 
are induced to deal with those retailers who utilize lottery methods to 
the detriment of retailers who refrain from using such sales pro- 
motional schemes. At the manufacturers’ and wholesalers’ levels, 
the same forces are at work: trade is diverted from manufacturers 
and wholesalers who do not pack lottery devices wath their merchan- 
dise. The Commission concluded that, by placing in the hands of 
others the means of conducting lotteries in the sale of merchandise, 
petitioners had committed unfair acts and practices in commerce 
within the meaning of section 5 of the Federal Trade Commission. 
Act? 

The order of the Commission, issued December 29, 1950, directed 
petitioners to cease and desist from “selling or distributing in com- 
merce, as ‘commerce’ is defined in the Federal Trade Commission Act, 
push ecards, punchboards, or other lottery devices which are to be used, 
or may be used, in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme.” 

[446] Petitioners attack the order of the Commission on the ground 
that their sales of lottery devices do not constitute unfair practices in 
commerce within the contemplation of section 5 of the Federal Trade 
Commission Act. They argue that they compete fairly with their 
competitors in the punchboard business; that any unfairness is com- 
mitted by their vendees who utilize lottery methods to distribute their 
merchandise. ‘Thus, we are urged to hold that petitioners’ activities 
are beyond the jurisdiction of the Commission. 

Since the decision of the Supreme Court in Federal Trade Comm. 
v. Keppel & Bro., 291 U.S. 304 (1984), [18 F. T. C. 684; 2S. & D. 259] 
it has been settled law that the sale of merchandise by lottery methods 


2“ Unfair methods of competition in commerce, and unfair or deceptive acts or prac- 
tices in commerce, are declared unlawful. * * *” Act of Sept. 26, 1914, c. 311, §5, 
38 Stat. 719, as amended by the Act of Mar. 21, 1988, c. 49, § 8, 52 Stat. 111, 15 U.S.C. A. 


§ 45 (a). 
213840—54—_112 
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constitutes an unfair method of competition under section 5 of the 
Federal Trade Commission Act. Thus, we accept as our starting 
point the proposition that it is contrary to the public policy of the 
United States for sellers to market their goods by taking advantage 
of the consumer’s propensity to take a chance. Petitioners actively 
aid and abet others to commit such unfair practices. They manu- 
facture and sell devices the sole function of which is to sell merchandise 
by lottery methods. Does this render petitioners’ interstate sales of 
lottery devices unfair? We are in agreement with the Commission’s 
affirmative answer. 

The instant proceeding no doubt would have been beyond the 
jurisdiction of the Commission under the unamended Federal Trade 
Commission Act, as interpreted by the Supreme Court in Federal 
Trade Comm. v. Raladam Co., 283 U. 8. 648 (1931) [15 F. T. C. 
598: 2S. & D. 116]. The Wheeler-Lea amendment,’ however, ef- 
. fectively broadened the scope of the Commission’s powers. Not only 
unfair methods of competition in commerce were restrainable, but 
section 5 was expanded to embrace unfair and deceptive practices in 
commerce as well.- It has generally been agreed that the purpose of 
the amendment was to eliminate the necessity of proving competition. 
All the Commission need show now is that there is an act or practice 
in commerce inimical to the public interest. Perloff v. Federal Trade 
Comm., 150 F. (2d) 757, 759 (C. A. 3, 1945) [40 F. T. C. 878; 4S. 
& D. 316]; Progress Tailoring Co. v. Federal Trade Commission, 
153 F. (2d) 108, 105 (C. A. 7, 1946) [42 F. T. C. 882; 4S. & D. 455]4 
Hence, the fact that petitioners are not unfair toward other manu- 
facturers of lottery devices does not preclude the Commission from 
assuming jurisdiction. 

The exact issue with which we are faced has been raised on petition 
for review in only one prior case. In Charles A. Brewer & Sons. v. 
Federal Trade Comm., 158 F. (2d) 74 (C. A. 6, 1946) [43 F. T. C. 
1182348. & D. 588], the Court of Appeals for the Sixth Circuit affirmed 
an identical cease and desist order.> The fact situation in the Brewer 
case is, in all material respects, the same as that in the case at bar. 
That court concluded that the petitioners there had aided, abetted, 
and induced manufacturers and wholesale and retail dealers in mer- 
chandise to use unfair or deceptive acts or practices and unfair 
methods of competition. In so doing, the court found that petitioners 


* Act of March 21, 1938, c. 49, § 8, 52 Stat. 111, 15 U. S.C. A. § 45. (a). 

- Of course, the courts must be the final arbiter of what trade practices are to be deemed 
unfair, even though the determination of the Commission is entitled to considerable 
weight. Federal Trade Comm. v. Keppel & Bro., 291 U. S. 304 (1984) [18 F. T. C. 684; 
28.& D, 259}. at 

*Compare the facts in Modernistic Candies vy. Federal Trade Comm., 145 F. (2a) 454 


(C. A. (F 1944) [39 Ye ANG 709 4§ D 88 
: S. & . 28 ew her order of th Commission was 
© e an e 


GLOBE CARDBOARD NOVELTY CO., INC. ET AL. V. FED. TRADE COM. 1729 


themselves had committed unfair practices. We think the decision 
in the Brewer case is a sound one and in harmony with the con- 
gressional intent behind the Wheeler-Lea amendment. 

The opinion in the Brewer case relies in part on the common law 
rule of unfair competition that one who furnishes another with the 
means of consummating a fraud is himself a wrongdoer. See Coca- 
Cola Co. vy. Gay-Ola Co., 200 Fed. 720 (C. A. 6, 1912); see also ~ 
Federal Trade Comm. v. Winsted Co., 258 U.S. 483 (1922) [4 F. T. C. 
610; 1S. & D. 198]. We agree that the above-stated rule can be 
applied as an apt analogy here. hor 

Petitioners argue that the Brewer case was wrongly decided and is 
contrary to the [447] decision of this court in Scientific Mfg. Co. v. 
Federal Trade Comm., 124 F. (2d) 640 (C. A. 3, 1941) [84 F. T. C. 
1793; 3S. & D. 430]. A careful study of these two cases, however, has 
convinced us that they are not contradictory. The Scientific Mfg. Co., 
which was in fact the alter ego of one Force, was engaged in the pub- 
lication and sale of pamphlets. Force, a chemist and pharmacist, held 
unorthodox beliefs about the dangers inherent in the use of aluminum 
cooking utensils. In fact, he attributed to the use of aluminum uten- 
sils practically all the ills which beset mankind. These ideas he incor- 
porated into pamphlets which were sold in interstate commerce. While 
the pamphlets were sold generally to the public, certain manufacturers 
and distributors of nonaluminum cooking utensils displayed an espe- 
cial interest in Force’s theories. About 20 percent of these pamphlets 
came into the hands of these manufacturers and distributors who made 
use. of the pamphlets to stimulate sales of their products. The Com- 
mission found that the representations made in the pamphlets were 
false, misleading, and disparaging, and that through their sale Force 
was supplying an instrumentality by means of which uninformed and 
unscrupulous manufacturers and distributors were able to deceive 
members of the public, thereby inducing them to purchase nonalumi- 
num utensils. The Commission concluded that the sale of Force’s 
pamphlets constituted unfair and deceptive acts and practices in 
commerce, and a cease and desist order was issued. Upon petition 
for review, this court set aside the order of the Commission, holding 
such order to be beyond the powers granted it under the act. 

We think the Scientific case is readily distinguishable from the 
Brewer case. In fact, the two cases illustrate very clearly some of 
the bounds of the Commission’s power. In the former case Force 
was in the business of disseminating ideas. His ideas, while un- 
orthodox and no doubt false, were sincerely held by him. He did not 
intend that his pamphlets be used to sell cooking utensils or any other 
product. The function of his pamphlets was merely to disseminate 
his opinions—not to sell merchandise. ‘The use of the pamphlet for 
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the sale of merchandise was a clear perversion of its primary function. 
In the instant case, however, petitioners’ punchboards and push cards: 
were designed for the specific purpose of selling merchandise by 
lottery. This is their sole function. The Commission’s finding on 
this point is as follows: “Zhe only use to be made of said push card 
and punchboard devices and the only manner in which they are used, 

_ by the ultimate purchasers thereof, is in combination with other mer- 
chandise so as to enable said ultimate purchasers to sell or distribute 
said other merchandise by means of lot or chance as hereinabove. de- 
scribed.” (Emphasis supplied.) 

Petitioners press upon us the contention that even if they did violate 
section 5 of the Federal Trade Commission Act, the order issued by 
the Commission is too broad. They assert that the order should be 
modified so as to delete the words “and may be used.” Petitioners are 
concerned that, should this order be affirmed without modification, 
even the dealer who sold paper to them might be subject to a cease 
and desist order of the Commission. ‘There is, of course, no basis for 
petitioners’ concern. The paper distributors who supply petitioners 
do not furnish a product specifically designed for the purpose of sell- 
ing merchandise by gambling. The primary function of paper is 
hardly that of incorporation into lottery devices. But petitioners 
have fabricated from these raw materials a specialized product the 
primary function of which is the sale of goods by lottery. 

In proceedings against manufacturers and distributors of candy by 
lottery methods, several courts have narrowed orders of the Commis- 
sion in a fashion somewhat similar to that urged by petitioners. See 
Sweets Co. of Americav. Federal Trade Comm., 109 F. (2d) 296 (C. A. 
2, 1940) [30 F. T. C. 1625; 3 8. & D. 180]; Helen Ardelle, Inc. v. Fed- 
eral Trade Comm., 101 F. (2d) 718 (C. A. 9, 1939) [28 F. T. C. 1894; 
38 S. & D. 59]. Other courts have refused to modify orders of the 
Commission. ill v. Federal Trade Comm., 124 F. (2d) 104 (C. A. 5, 
1941) [84 F. T. C. 1800; 3S. & D. 486]; Ostler Candy Co. v. Federal 
Trade Comm., 106 F. (2d) 962 (C. A. 10, 1939) [29 F. T. C. 1584; 
38. & D. 139], cert. denied 309 U. S. 675. A careful study of those 
cases reveals, however, that the only disagreement is one of semantics. 
The courts which modified the language of the Com[[448Jmission were 
concerned lest the words “or may be used” would be construed to pre- 
vent manufacturers from selling candy which any person might there- 
after sell by means of a lottery, even though such sale was not designed 
or intended by the manufacturers. We do not so interpret the order 
of the Commission. We construe it to prohibit only the distribution 
in interstate commerce of any push card, punchboard or other device 
which is designed to serve as an instrumentality for the sale of articles 
of merchandise by lottery methods. 

The order of the Commission will be affirmed. 
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JOSEPH AND SADIE ROSENBLUM DOING BUSINESS AS 
MODERN MANNER CLOTHES v. FEDERAL TRADE COM- 
MISSION? 


No. 13, Docket 21959—F. T. C. Docket 5263 
(Court of Appeals, Second Circuit. Nov. 29, 1951) 


Decision per curiam, affirming order of the Commission dated December 19, 1950, 
47 F. T. C. 712, which prohibited use of the word “free” in connection with 
advertising for agents to sell merchandise to the public. 


_ On appeal from cease and desist order of the Commission, order 
affirmed. 

Mr. Copal Mintz, New York City, for petitioners. 

Mr. W. T. Kelley, General Counsel, lr. James W. Cassedy, Assist- 
ant. General Counsel, and Mr. Alan B. Hobbes, all of Washington, 
D. C., for the Federal Trade Commission. 


Before Aucusrus N. Hanp, Case and Crarg, Circewit Judges. 


Per Curiam: 

Affirmed on authority of Federal Trade Commission v. Standard 
Education Society, 302 U. 8. 112, 58 S. Ct. 118, 82 L. Ed. 141 [25 
F. T. C.1715;2S. & D. 429]; Progress Tailoring Co. v. Federal Trade 
Commission, T Cir., 153 F. (2d) 103 [42 F. T. C. 882; 4S. & D. 455] ; 
and Charles of the Rite Distributors Corp. v. Federal Trade Commis- 
sion, 2d Cir., 143 F. (2d) 676 [39 F. T. C. 657; 4S. & D. 226]. 


WALTER W. GRAMER v. FEDERAL TRADE COMMISSION ? 


No. 13073—F. T. C. Docket 5746 
(Court of Appeals, Ninth Circuit. Dec. 31, 1951) 


Dismissal, for lack of prosecution, of petition for review of the Commission’s 
order of June 21, 1951, 47 F. T. C. 1421, which required respondent indi- 
vidual, in connection with the offer etc., of his medicinal preparation 
“Sulgly-Minol”, to cease and desist from disseminating any advertisement, 
ete., which represents, directly or indirectly, that said preparation is a 
cure, remedy or competent treatment for athlete’s foot, for any type of 
arthritis, including pain, stiffness and soreness thereof, or for boils or 


acne. 


Todd, Hokanson & White and Mr. Richard S. White, of Seattle, 
Wash., for petitioners. 
Mr. W. T. Kelley, General Counsel, Mr. Jas. W. Cassedy, Assist- 


1 Reported in 192 F. (2d) 392. For case before Commission see 47 F. T. C. 712. 
2Not reported in Federal Reporter. For case before Commission, see 47 F. T. C. 1421. 


1% 32 FEDERAL TRADE COMMISSION DECISIONS 


ant General Counsel and My. Jno. W. Carter, Jr., Attorney, all of 
Washington, D. C., for Federal Trade Commission. 


ORDER DISMISSING PETITION TO REVIEW 


Upon petition to review and set aside an order of the Federal Trade 
Commission. 

This cause came on to be heard on the transcript of record on peti- 
tion of Walter W. Gramer to review and set aside an order of the 
Federal Trade Commission, and on the suggestion of the clerk of this 
court of the default of the petitioner in failing to prosecute petition 
as required by Rule 19 of the Rules of this Court, and petitioner 
not responding to the notice that his default would be called to the 
attention of this Court. 

It is ordered, That the petition to review and set aside the order of 
the Federal Trade Commission of June 21, 1951 be, and hereby is, 
dismissed for failure of petitioner to prosecute such petition. 


JACOB COLON ET AL. DOING BUSINESS AS E. & J. DIS- 
TRIBUTING CO. v. FEDERAL TRADE COMMISSION 


No. 10, Docket 21723—F. T. C. Docket 5368 


(Court of Appeals, Second Circuit. Jan. 3, 1952) 


Affirmance per curiam, of Commission’s order of May 15, 1950, 46 F. T. C. 808, 
requiring petitioners to cease and desist from selling or distributing mer- 
chandise in commerce by means of a game of chance, gift enterprise, or 
lottery scheme; and from shipping, mailing, transporting to, or supplying 
others with pull cards or other devices which are, or may be, used for that 
purpose. 


On petition to review order of Commission, order affirmed. 

Mr. Arthur D. Herrick, of New York City, for petitioners. 

Mr. W. 7. Kelley, General Counsel, Mr. James W. Cassedy, Assistant 
General Counsel, and Mr. John W. Carter, Jr., Attorney, all of Wash- 
ington, D. C., for Federal Trade Commission. 

Before Cas, Cuark and Franx, Circuit Judges. 

Per Curiam: 

The findings are shown by the record to have been supported by sub- 
stantial evidence and the order is affirmed on the authority of Wolf v. 


Federal Trade Commission, 7 Cir., 135 F. (2d) 564 [36 F. T. C. 1135; 
3S. & D. 564]. 


+ Reported in 193 F. (2d) 179. Wor case before the Commission, see 46 F. T. C. 808. 
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AUTOMATIC CANTEEN CO. OF AMERICA vy. FEDERAL 
TRADE COMMISSION ' 


No. 10239—F. T. C. Docket 4933 
(Court of Appeals, Seventh Circuit. Jan. 18, 1952) 


PROCEEDINGS BEFORE COMMISSION—PARTIES—LESSEES IN ExcLUSIVE DEALING 
CONTRACTS 


Where leases of automatic yending machines provided that lessor could 
terminate contract on default by lessee of any condition therein, and pro- 
vided that on termination of lease lessee should not engage in distribution 
of any merchandise in territory by means of vending machines for period of 
5 years, lessees were not indispensable or even necessary parties to proceed- 
ings before Federal Trade Commission involving alleged violations by lessor 
of the Clayton Act. 


CrASE AND DESIST ORDERS—MerHops, ACTS AND PRACTICES—DEALING ON EXCLU- 
SIVE AND Tying BASIS—HXCLUSIVE AND TyING LEASES—IF COMPETITION RE- 
STRAINED—WHETHER LeSSOR’s Rigutrs INFRINGED 


Where leases of automatic vending machines provided for exclusive use of 
lessor’s canteens, provided for exclusive purchase of canteen merchandise 
from lessor and on termination of lease lessee was prohibited from distribu- 
tion of any merchandise in territory by means of vending machines for period 
of 5 years, and as result thereof competitive jobbers and wholesalers could 
not sell to lessees who operated over 200,000 of lessor’s vending machines 
and manufacturers who did not sell to lessor were also shut out of competi- 
tion, that constituted a substantial interference with competition and cease 
and desist order of Federal Trade Commission forbidding enforcement of 
exclusive dealing contracts did not constitute interference with lessor’s rights 
in view of ample safeguards for protection of petitioner’s good will and right 
to compensation for use of its machines. 


Mernops, Acts AND PRAcCTICES—DISCRIMINATING IN PRICE—IF PRICE DIFFER- 
ENTIAL TENDING TO LESSEN COMPETITION, Erc., ESTABLISHED—J USTIFICATION— 
BuRDEN OF 


In a proceeding under the Clayton Act, once the Federal Trade Com- 
mission has established the fact of a price differential in the sale of like 
products in commerce tending to lessen competition or create a monopoly, 
burden rests on seller of such products to justify discrimination by means 
provided in the act. 


STATUTORY JUSTIFICATIONS OR HXEMPTIONS—BURDEN OF PROOF 


Burden of proving justification or exemption under a special exemption 
to prohibitions of a statute generally rest on one who claims its benefits. 


Metuops, AcTS AND PRACTICES—DISCRIMINATING IN PricE—Knowinery Inpuc- 
ING on RECEIVING—IF KNOWING INDUCEMENT oR RECEIPT ESTABLISHED—COST 
JUSTIFICATION—WHETHER Proor oF LACK OF REQUIRED 

Clayton Act provision that it shall be unlawful for any person “engaged in 
commerce, in course of such commerce, knowingly to induce or receive a 


1 Petition for rehearing and motion to adduce additional evidence denied March 3, 1952. 
Reported in 194 F. (2d) 433. For case before Commission, see 46 F. T. C. 861. 
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discrimination in price which is prohibited” by the act makes it unlawful 
for a buyer to know[434]ingly induce or receive any discrimination pro- 
hibited by the act and places precisely the same burden of proving cost 
justification on buyer, once the Commission establishes knowing inducement 
or receipt of price discrimination otherwise illegal, as is placed on a seller 
by another section, and therefore for Commission to prove its charges against 
a buyer it was not required to prove absence of cost justification. 


APPELLATE PROCEDURE AND PROCEEDINGS—PRICE DISCRIMINATION—Cost JUSTI- 
FICATION AND BURDEN of Proor—VALipity AND Dur Process—IFr PETITIONER'S 
Onty ANSWER, BErorE COMMISSION, GENERAL DENIAL, AND, AFTER COMMIS- 7 
SION’S CASE, Morion TO DISMISS ’ 


Where petitioner’s only answer to charge by Federal Trade Commission 
of violations of Clayton Act relating to receipt of price discriminations was 
of general denial and, at close of Commission’s case, a motion to dismiss, 
petitioner laid no foundation for its assertion before Court of Appeals that 
cost justification was impossible of proof and that a construction of Clayton 
Act requiring a buyer to sustain burden of proof of cost justification would be 
a violation of due process, and when petitioner chose not to produce any 
evidence it could not say that defense allowed by the Clayton Act was use- 
less or impossible of proof. 


Metrnops, ACTS AND PRACTICES—DISCRIMINATING IN PrRICE—KNOWINGLY INDUC- 
ING OR RECEIVING—CosTt JUSTIFICATION AND BURDEN OF PROOoF—DUE PROCESS 


CE Se 


It is not unreasonable or arbitrary to expect a buyer who induces or knows 
that he is receiving prices substantially lower than his competitors to make 
some good faith effort to ascertain that such lower prices are justified by 
lower costs in sales to him and it cannot be assumed that Federal Trade 
Commission will be so arbitrary or unreasonable as to quantum of proof 
required of buyer in a proceeding under Clayton Act provision that it shall 
be unlawful for any such person engaged in commerce, in course of such 
commerce, knowingly to induce or receive a discrimination in price which 
is prohibited, as to deprive him of due process. 


Meruops, Acts AND PRACTICES—DISCRIMINATING IN Price—KNowINGLY INDUC- 
ING OR RECEIVING—HSTABLISH MENT OF—IF PROSPECTIVE SUPPLIERS INFORMED OF 
ACCEPTABLE PRICES AND TERMS WITHOUT CONSIDERATION oF Costs, Exc. 


Findings of Federal Trade Commission in proceeding against lessor of 
automatic vending machines for violation of Clayton Act provisions pro- 
hibiting receiving of price discriminations not based on cost justification, 
that lessor informed prospective buyers of prices and terms which would 
be acceptable to it without consideration of costs and that it knew that many 
of prices paid by competitors were higher than those it sought to induce and 
did receive in so far as that meant knowledge of net prices actually paid — 
by competitors, were supported by substantial evidence. 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS FOR REVIEW AND Cross- 
PETITIONS FOR ENFORCEMENT 


Court of Appeals has jurisdiction and duty to order enforcement of order 
of Federal Trade Commission on cross-petition of Commission filed in a pro- 
ceeding by party who seeks review of an order of the Commission. 
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PROCEEDINGS BEFORE COMMISSION—EVIDENCE—W HETHER PETITIONER ENTITLED TO 
LEAVE To ApDUCE ADDITIONAL, AFTER ADVERSE DECISION—PRICE DISCRIMINA- 
TION—Cosr JUSTIFICATION—BURDEN OF PRoorF—ir No EvipENCE INTRODUCED ON 
THEORY BURDEN oF SHOWING ABSENCE OF, ON COMMISSION 


Where petitioner tried his case before Federal Trade Commission on theory 
that Commission had burden of proving absence of cost justification in receipt 
of price discriminations and contended that Commission failed to sustain 
that burden and for that reason petitioner refrained from introducing any 
evidence in defense, after an adverse decision and review of all issues raised 
on record, petitioner was not entitled to leave to adduce additional evidence 
before Commission for purpose of showing that if Robinson-Patman Act 
requires buyer to prove its seller’s cost justification, statute imposes so 
heavy a burden on it as to amount to deprivation of due process. 


(The syllabus with substituted captions, is taken from 194 F. (2d) 433) 


On petition for review of an order of Commission, order affirmed 
and enforced. 

Mr. Harold F. Baker, Mr. L. A. Gravelle, Mr. Edward Howrey, of 
Washington, D. C., and Mr. J. Arthur Friedlund, Mr. Emil N. Levin, 
and Mr. Elmer M. Leesman, of Chicago, Ill., for petitioner. 

Mr. William T. Kelley, Chief Counsel, Mr. James W. Cassedy, Asst. 
Gen. Counsel, and Mr. James EF’. Corkey, Sp. Atty., Federal Trade 
Commission, all of Washington, D. C., for respondent. 

Mr. John C. Butler, of Chicago, Ill., Mr. H. Thomas Austern, Mr. 
Stanley L. Temko, and Mr. William A. Quinlan, of Washington, 
D. C., Mr. Thomas R. Mulroy, of Chicago, Ul. (Ir. Richard F. Wil- 
kins, of Washington, D. C., Hopkins, Sutter, Halls, De Wolfe & Owen, 
of Chicago, II]., of counsel) , for améct curiae. 

Before Kerner, Durry, and Linpuey, Circuit Judges. 

Kerner, Circuit Judge: 

Petitioner is engaged in the twofold business of developing and 
leasing automatic vending machines and in the purchase of candy, 
gum, nuts and other confectionery products for resale to its distribu- 
tors who in turn distribute them to the public by means of the vending 
machines. It seeks review of an order of the Federal Trade Com- 
mission directing it to cease and desist from certain discriminatory 
practices related to both aspects of its business. The Federal Trade 
Commission, by cross petition, seeks affirmance and enforcement of 
the order. 

The complaint was in two counts. Count I charged violation of 
section 3 of the Clayton Act, 15 U. S. C., section 14, by the use of 
exclusive-dealing contracts in the leasing of the vending machines, 
Count II charged violation of section 2 (f) of the Clayton Act as 
amended by the Robinson-Patman Act, 15 U. S. C., section 13 (f), 
by knowingly inducing and knowingly receiving price discriminations 
in connection with its purchases of gum, nuts and confectionery prod- 
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ucts in the course of commerce. Petitioner’s only answer was a gen- 
eral denial of any violation of the Act as charged in either count. At 
the close of the Commission’s case it moved to dismiss the complaint 
and, upon denial of its motion, it offered no evidence in response. 

The Commission found that petitioner had been for nearly 20 years 
engaged in purchasing nationally known candy and other products of 
standard weight and quality from many manufacturers and producers ° 
throughout the country and in reselling them, principally as a whole- 
saler, to lessees of its automatic, coin-operated vending machines. It 
had also been engaged in the development of such machines, called 
canteens, although it did not manufacture them. Its system was to 
lease the machines to “distributors” who became its sole customers 
for the confectionery products in which it dealt. The machines were 
generally located in offices, factories, and other commercial estab- 
lishments. As of January 1946, it owned 230,150 machines which 
were leased to 83 distributors located in 112 separate territories in 33 
states and the District of Columbia. Under the terms of the lease 
contracts the distributors bound themselves not to use any vending 
machines other than those of petitioner during the term of the con- 
tract and for 5 years after termination, not to sell in the machines 
any products other than those purchased from petitioner, and not to 
sell any such products except in the machines. 

The Commission found that the effect of petitioner’s exclusive-deal- 
ing contracts had been to substantially lessen competition or tend to 
create a monopoly in both lines of commerce in which it was engaged, 
namely, the sale and purchase of packaged merchandise suitable for 
distribution in automatic vending machines, and the dealing in the 
machines. Thus competition was substantially lessened between pe- 
titioner’s suppliers and their competitors who were unable to sell to 
petitioner, between petitioner and its competitors, and between its 
distributors and their competitors, and this, in turn, tended to create 
a monopoly in petitioner, its distributors, and certain manufacturers 
and processors. The contracts had a similar effect as between peti- 
tioner and vending machine manufacturers. 

The Commission found that petitioner had knowingly induced and 
knowingly received lower prices from its suppliers than the prices 
paid by its competitors for [436] similar products; that the prices 
paid by petitioner were from 1.2 percent to 33 percent lower than 
those paid by its competitors; and that it received such differentials 
from about 80 of its 115 suppliers. Petitioner made no attempt to 
show cost justification as to any of these differentials. The Com- 
mission further found that petitioner had attained a dominant po- 
sition in the sale and distribution of the products it dealt in through 
and by means of the vending machines, with sales through the ma- 
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chines expanding from $1,937,117 in 1936 to $14,253,547 in 1944, which 
expansion the Commission attributed largely to its exclusive-dealing 
contracts and its reception of lower prices.in the purchase of its goods. 

The Commission concluded that petitioner was guilty of the viola- 
tion charged and accordingly entered its order that petitioner cease 
and desist: Bs 

1. From entering into, enforcing or continuing in operation the 
exclusive-dealing contracts described, “Provided, however, that noth- 
ing contained in the preceding paragraphs * * * shall be construed 
as prohibiting respondent from entering into any contract * * * with 
any lessee * * * which provides for payment to the respondent of 
such compensation as it may desire for the use of its automatic vending 
machines, * * * for protection of quality and salability of products 
sold through its said vending machines, or provides for protection of 
respondent’s franchise territories and distribution, of its good will 
and trade name, of its rental and additional income, of the develop- 
ment and retention of its business in its distributors’ territory, and 
of the public, when none of such provisions are in conflict with the 
prohibitions set forth herein.” 

2. In connection with the purchase of confectionery products, gum, 
and nuts, “From knowingly inducing or knowingly receiving * * * 
any discrimination in the price of such products, by directly or indi- 
rectly inducing [or] receiving * * * a net price from any seller 
known by respondent or its representatives to be below the net price 
at which said products of like grade and quality are being sold by 
such seller to other customers, where the seller is competing with any 
other seller for respondent’s business, or where respondent is com- 
peting with other customers of the seller; provided, however, that 
the foregoing shall not be construed to preclude the respondent from 
defending any alleged violation of this order by showing that a lower 
net price received or accepted from any seller makes only due allow- 
ance for differences in the cost of manufacture, sale, or delivery result- 
ing from the differing methods or quantities in which such commodi- 
‘ties are by such seller sold or delivered to respondent.” 

Petitioner challenges the order as to count I on the grounds: That 
it is defective for failure to join petitioner’s lessees as parties, thus 
destroying valuable contractual rights in their absence; and that the 
condition that the lessees use only petitioner’s merchandise in the 
canteens is a lawful one. 

Petitioner analyzes the offending contracts as providing for (1) 
nominal rental, (2) exclusive territory for distributors, (3) exclusive 
use of petitioner’s canteens, and (4) exclusive purchases of merchan- 
dise from petitioner for use in the canteens, and it contends that 
destruction of (3) and (4) destroys the mutuality of the contracts, 
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thereby destroying the contracts and thus stripping the lessees of 
valuable contract rights and injuriously affecting them in their ab- 
sence. On this point petitioner relies on two decisions of this court, 
Fruit Growers’ Express Ine. v. Federal Trade Commission, 274 Fed. 
205 [3 F. T. C. 628; 1S. & D. 134] (certiorari granted, 257 U.S. 627, 
and dismissed by stipulation on motion of the Solicitor General, 261 
U. S. 629), and Sinclair Refining Co. v. Federal Trade Commassion 
[4 F. T. C. 552; 1S. & D. 145], 276 Fed. 686, affirmed, 261 U. S. 463 
[6 F. T. C. 587; 1S. & D. 306]. While the cases do appear to furnish 
authority for petitioner’s contention on this point, we do not feel 
impelled to follow them in view of the difference in the factors which 
appear to have impressed this court in annulling the orders there 
involved. Moreover, we note that Petitioner’s analysis omits refer- 
ence to other important provisions of the contract which favor the 
£437] lessor, namely, the guarantee by the lessee of an average 
monthly sales volume comparable to the national average sales volume 
for the same month, and the right of lessor to terminate the contract 
upon default by the lessee in any condition therein, and a covenant 
that, upon termination of the lease, the lessee shall not engage in the 
distribution of any merchandise in the territory by means of vending 
machines for a period of 5 years. Under the rule in United Shoe 
Machinery Corp.v. U.S., 258 U.S. 451, 456, the lessees were not indis- 
pensable or even necessary parties to the proceedings. “The covenants 
enjoined were inserted for the benefit of the lessor, and were of such 
restrictive character that no right of the lessee could be injuriously 
affected by the injunction.” Petitioner seeks to distinguish this case 
on the basis of the total absence of any mutuality of consideration. 
We find no merit in this attempted distinction. And we note that this 
case was decided after the two decisions of this court, hence not avail- 
able to it on the question of parties. 

With respect to the asserted legality of the condition, petitioner 
again refers to the Sinclair case as affirmed, 261 U. S. 463. However, 
we think the distinction between the elements of the contract con- 
sidered controlling by the Supreme Court there (see 261 U. S. 468 
at 474) and those of the contract here involved, including those omitted 
by petitioner, make it better authority for upholding the order than 
for setting it aside. See also Standard Oil Co. v. United States, 337 
U.S. 293; International Salt Co. v. United S tates, 382 U.S.392. And 
there certainly can be no question on this record but that the actual 
effect of the conditions was to foreclose competitors from a substan- 
tial share of the market as to both lines of petitioner’s business. As 
the Commission pointed out, with respect to the products distributed, 
competitive jobbers and wholesalers cannot sell to these lessees who 
operate over 200,000 of petitioner’s vending machines, and manufac- 
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turers who do not sell to petitioner but might sell to its lessees are 
also shut out of the competition with petitioner. This constitutes 
a very substantial interference with competition. Moreover, we are 
convinced that this portion of the order does not constitute an inter- 
ference with petitioner’s rights in view of the fact that its provisos 
furnish ample safeguard for the protection of petitioner’s goodwill 
and right to compensation. 

We are informed by counsel that the petition to review the count II 
portion of the order presents the first court test of a buyer’s liability 
under section 2 (f) of the act, although there have been numerous 
proceedings thereunder before the Commission. The principal ques- 
tion raised relates to the burden of proof. Petitioner contends that 
the Robinson-Patman Act which permits price differentials based 
on cost differences does not require a buyer to prove his seller’s cost 
justification, and if it be construed to do so, such construction imposes 
so heavy a burden on the buyer as to amount to a deprivation of 
due process as well as eliminating cost justification from the act. 

For a proper understanding of the issues it is necessary to read sub- 
sections (a), (b), and (f) of section 2 together. 

Section 2 (a) makes it unlawful for any person engaged in com- 
merce, in the course of such commerce, to discriminate in price between 
different purchasers of commodities of like grade and quality where 
the effect of such discrimination may be substantially to lessen competi- 
tion, provided that nothing contained therein shall prevent differ- 
entials which make only due allowance for differences in cost of manu- 
facture, sale or delivery resulting from differing methods or quantities 
in sale or delivery. 

Section 2 (b) provides that upon proof of a discrimination the bur- 
den of rebutting the prima facie case thus made by showing justifica- 
tion “shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission 
is authorized to issue an order terminating the discrimination: Pro- 
vided, however, That nothing contained in sections 12,13 * * * 
of the title shall prevent a seller rebutting the [488] prima facie case 
thus made by showing that his lower price * * * to any pur- 
chaser * * * was made in good faith to meet an equally low 
price of a competitor —“*"*°*.” 

Section 2 (f) provides that it shall be unlawful for any person 
“engaged in commerce, in the course of such commerce, knowingly 
to induce or receive a discrimination in price which is prohibited 
by this section.” 

We find no basis in the language of the three subsections for a 
distinction in their scope as between buyers and sellers. It has now 
been established that in a proceeding under the act, once the Commis- 
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sion has established the fact of a price differential in the sale of like. 
products in commerce tending to lessen competition or create a monop- 
oly, the burden rests upon the seller of such products to justify the dis- 
crimination by the means provided in subsection (a) or (b). In other 
words, section 2 (a) prohibits the discriminations unless they can be 
justified, and, as the Court pointed out in Federal Trade Conmission. 
v. Morton Salt Co., 334. U.S. 37, 44 [44 F. T. C. 1499; 4.8. & D. 716]. 
“the general rule of statutory construction that the burden of proving 
justification or exemption under a special exception to the prohibitions 
of a statute generally rests on one who claims its benefits, requires that. 
respondent undertake this proof under the proviso of section 2 (a).” 
Petitioner concedes, as it must, that “in a proceeding against a seller 
under section 2 (a), the seller has the burden of proof to show that. 
he comes within the proviso.” But section 2 (f) makes it equally 
unlawful for a buyer to knowingly induce or receive any discrimina- 
tion prohibited by the section, and we see no escape from the conclusion 
that this places precisely the same burden of proving cost justification 
upon the buyer, once the Commission establishes Anowing inducement 
or receipt of a price discrimination otherwise illegal. “The two sec- 
tions are in all respects parallel. * * * The discrimination in 
price which it is unlawful for a seller to grant under section 2 (a). 
is the same discrimination in price which it is unlawful for a buyer 
knowingly to receive under section 2 (f) * * *.” Austin, Price 
Discrimination and Related Problems Under the Robinson-Patman 
Act, American Law Institute (1950), pages 150, 151. 

This construction of the section is further borne out by the language 
of subsection (b) imposing the burden of rebutting the prima facie 
case by showing justification, not upou the sedler, but upon the person 
charged with violation of the section, although it further provides 
that the se//er may rebut by showing that the lower price was made in 
good faith to meet a competitive low price. Petitioner cannot say 
that this apparently careful choice of language was meaningless, as it 
would be under its theory. Hence we cannot agree that in order to 
sustain its charges under Section 2 (f) the Commission was required 
to prove the absence of cost justification. 

Petitioner further contends that such a construction of the section 
constitutes a denial of due process by imposing an impossible burden 
of proof upon it. However, we think that defense is not available to - 
petitioner on the record in this case. Its only answer to the charge 
was a general denial and, at the close of the Commission’s case, a mo- 
tion to dismiss. It thus laid no foundation for its assertion before 
this court that cost justification was impossible of proof by a buyer 
and that a construction of Section 2 (f) requiring a buyer to sustain 
the burden of such proof would be a violation of due process. It is 
not enough just to assert that proof is not available, or is impossible. 
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Tennessee Consolidated Coal Co. v. Comm., 117 F. (2d) 452. As the 
Court said in Anniston Mfg. Co. v. Davis, 301 U.S. 887, 352, 353, “Im- 
possibility of proof may not be assumed. * * * Whether or not any 
such impossibility of determination will exist is a question which 
properly should await the ascertainment of the facts.” And when pe- 
titioner chose not to introduce any evidence as to the facts it may not 
now say that the defense allowed by the act is useless or impossible of 
proof [439]. It is no doubt true that it is more difficult for a buyer to 
establish his seller’s cost justification than it is for the seller from 
whom he bought. But we cannot say that it is unreasonable or ar- 
bitrary to except a buyer who induces or knows that he is receiving 
prices substantially lower than his competitors to make some good 
faith effort to ascertain that such lower prices are justified by lower 
costs in the sales to him. Nor can we assume that the Commission 
will be so arbitrary or unreasonable as to the quantum of proof re- 
quired of the buyer in a proceeding under Section 2 (f) as to deprive 
him of due process. 

Petitioner also contends that two findings of the Commission are 
not supported by substantial evidence: (1) That it informed prospec- 
tive suppliers of the prices and terms which would be acceptable to 
it without consideration of costs; and (2) that it knew that many of 
the prices paid by competitors were higher than those it sought to 
induce and did receive in so far as that meant knowledge of net prices 
actually paid by competitors. We have examined the record and find 
that it supports both findings. 

One further question remains, raised by petitioner for the first time 
in its reply brief, whether the Commission is entitled to an enforcement 
order on cross petition to petitioner’s petition to review, in the absence 
of a showing that violation of the order has occurred or is imminent. 
The Court of Appeals for the Second Circuit recently decided this 
question adversely to the Commission. Ruberoid Co. v. Federal Trade 
Commission, 191 F. (2d) 294 [48 F. T. C. 1699]. We regret that we 
cannot agree with the reasoning and conclusion of that eminent court 
in denying enforcement. We are in accord with the conclusion of 
Judge Clark, dissenting, and the reasons stated by him, that the court 
of appeals does have the jurisdiction and the duty to order enforce- 
ment on the cross petition of the Commission. We deem it unneces- 
sary to restate or amplify those reasons. 

Order affirmed; enforcement granted. 


On Peririon ror REHEARING AND Morton ror Leave to ApDUCE 
ADDITIONAL EVIDENCE 


After the entry of our decision affirming the order of the Federal 
Trade Commission and granting its cross petition to enforce, petitioner 
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filed petition for rehearing and a motion for leave to adduce additional 
evidence under section 11 of the Clayton Act, 15 U.S. C. A., section 21. 

Section 11 authorizes the court to order such additional evidence 
to be taken before the Commission if the movant “shall show to the 
satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for the failure to adduce such evi- 
dence in the proceedings before the Commission.” 

The evidence petitioner now seeks to add to the record is intended 
to show that if the Robinson-Patman Act requires a buyer to prove 
its seller’s cost justification, the statute imposes so heavy a burden on 
it as to amount to a deprivation of due process because such proof is 
not available or is impossible. 

As grounds for its motion petitioner asserts that (1) the evidence 
is material in that this court held that the defense of lack of due proc- 
ess was not Available to petitioner because it failed to come forward 
with evidence pertaining thereto; and (2) that there were reasonable 
grounds for failure to adduce it because it proceeded on the theory 
that there was no rational connection between the proven fact of 
receipt of price differentials and the presumption that (a) such differ- 
entials were unlawful and (b) petitioner knew this fact. 

We find no merit in petitioner’s motion. It tried its case before 
the Commission on the theory that the Commission had the burden of 
proving absence of cost justification, and it contended that the Com- 
mission failed to sustain that burden, hence that it failed to prove its 
case, and for that reason petitioner simply refrained from introduc. 
ing any evidence in defense. What it is now asking for is, in effect, 
to have the entire proceeding reopened in order to enable it to have 
a new hearing on a new theory of defense after it has had an adverse 
[440] decision as to the theory originally relied upon in full and 
fair hearing before the Commission. and review of all issues raised 
on the record as made in that hearing. We think section 11 was not 
intended for any such purpose. This was not the “mere omission 
of some step, which has escaped the attention of both parties” referred 
to in Kelly v. U. S., 300 U. S. 50, 54, cited by petitioner. There is 
considerable difference between the failure to authenticate a record, 
the situation in that case,.and the failure to offer any evidence, relying 
upon a theory of defense subsequently held to be without merit. We 
find no such “reasonable grounds for the failure to adduce such evi- 
dence in the proceeding before the Commission” as would justify the 
granting of the motion. ; 

With respect to the petition for rehearing, we find that it presents 
no questions which were not fully considered by us in our origina] re- 
view of the petition and cross petition. 


Petition for rehearing and motion to adduce additional evidence 
denied. 


HAMILTON MFG. CO. VU. FEDERAL TRADE COMMISSION 1743 


HAMILTON MANUFACTURING CO. vy. FEDERAL TRADE 
; COMMISSION + 


Docket No. 10833—F. T. C. Docket 3944 
(Court of Appeals, District of Columbia Circuit. Jan. 24, 1952) 


CEASE AND Desist OrpERS—Scorr AND ExTeENT—AIDING AND ABETTING UNFAIR 
oR UNLAWFUL AcT og PracticeE—LotTtTery Device SErLLInc—SeELiine, Erc. 
Wuicnu Arr T0 BE USED “on May BE Usep” Ervc.— WHETHER Too Broap 


On petition to review order of Federal Trade Commission directing peti- 
tioner to cease and desist from selling or distributing in commerce push cards, 
punchboards, or other lottery devices which are to be used or may be used 
in sale or distribution of merchandise to public by means of a game of chance, 
gift enterprise or lottery scheme, court would modify order in accordance 
with admittedly clear and accurate statement as to intended meaning of 
order rather than construe the ambiguous phrase, “may be used”. 


(The syllabus, with substituted captions, is taken from 194 F. (2d): 
346) 


On petition to review order of Commission, order modified and 
affirmed. 

Mr. J. Bond Smith and Mr. Warren W. Grimes, of Washington, 
D. C., for petitioner. 

Mr. Donovan Divet, Special Attorney, with whom Mr. William 7. 
Kelley, General Counsel, Mr. James W. Cassedy, Assistant General 
Counsel, and Mr. Alan B. Hobbes, Attorney, Federal Trade Comiais- 
sion, all of Washington, D. C., were on the brief, for respondent. 

Before Ciark, PrerryMaAn, and Procror, Circwit Judges. 

Prettyman, Circuit Judge: 

This is a petition to review an order of the Federal Trade Commis- 
sion issued under authority of section 5 of the Federal Trade Com- 
mission Act.” 

Petitioner company manufactures and sells in interstate commerce 
punchboards and push cards. Some of these articles are designed 
in such fashion as to indicate their intended use in the sale of merchan- 
dise. Others are not so designed. 

The order of the Commission directed the company to cease and 
desist from “selling or distributing in commerce, as ‘commerce’ is de- 
fined in the Federal Trade Commission Act, push cards, punchboards, 
or other lottery devices, which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme.” 

The objection of the company goes to the phrase “or may be used”. 


1 Reported in 194 F, (2d) 346. For case before Commission see 47 F. T. C. 116. 
238 Stat. 719 (1914), as amended, 15 U.S.C. A. § 45. 
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It insists that the clause in which that phrase appears should read. 
“which are specially designed and intended to be used in the sale or 
distribution of merchandise”, etc. 

In its brief the Commission says, among other things: “It is possible 
to construe the words ‘may be’ as expressing either possibility or 
probability. The phrase is to be construed with reference to the situa- 
tion * * * To construe the words ‘may be used’ as employed in this 
order as meaning any device which can possibly be used as a lottery 
or game of chance would render the order absurd and ridiculous and 
contrary to the public interest * * * When the phrase ‘may be used’ 
is applied to gambling devices, it means not any device which may 
possibly be used for gambling, but devices which stimulate the 
gambling instinct and are normally and commonly used for gam- 
bling * * * The Commission’s order applies only to ‘other lottery 
devices’ which are of such a nature as to incite the gambling instinct 
and are normally and commonly used in the sale or distribution of 
merchandise to the purchasing public by means of a game of chance, 
gift enterprise, or lottery scheme.” 

The United States Court of Appeals for the Third Circuit had be- 
fore it in Globe Cardboard Novelty Company, Inc., et al. v. Federal 
Trade Commission, 192 F. (2d) 444 [48 F. T. C. 1725], the opinion in: 
which case was filed November 16, 1951, an order similar to the one now 
before us. That court declined to modify the order but limited its- 
meaning by construction, saying, “We construe it to prohibit only the 
distribution in interstate commerce of any push card, punchboard or 
other device which is designed to serve as an instrumentality for the 
sale of articles of merchandise by lottery methods.” The Courts of 
Appeals for the Fifth and Tenth Circuits have followed the same 
course.” The Courts of Appeals for the First, Second, and Ninth 
Circuits have modified orders of the Commission somewhat along the 
lines now urged by the petitioner.‘ 

Upon the oral argument counsel for the Commission declined to. 
acquiesce affirmatively in a modification of the order, but he conceded, 
indeed asserted, that the intended scope of the order was accurately 
described by the amended phraseology suggested by the Company, 
except for the word “specially.” 

It seems to us to be better procedure, in that it will eliminate con- 
fusion and possible misunderstanding, to modify the order in [348] 


® Hill v. Federal Trade Commission, 124 F. (2d), 104 (5th Cir. 1941) [34 F. T. C. 1800; 
bie canes vate Candy Co. v. Federal Trade Commission, 106 F. (2d) 962 (10th Cir. 
933 29 F. T. C. 1584; 3 S. & D. 139], cert. denied, 309. U, S. 675, 84 L. Ed. 1020, 60 
S. Ct. 712, 718 (1940). - ie 

Raed! Trade Commission v. Charles N. Miller Co., 97 ¥F. (2d) 563 (1st Cir. 1938) 
1 Ms T. CG, U678ee2 8. & D. 464]; Sweets Co. of America vy. Federal Trade Commission, 
oe F, (24) 296 (24 Cir. 1940) ; Helen Ardelle, Inc., v. Federal Trade Commission, 101 
F. (2d) 718 (9th Cir. 1939) [28 F, T. c, 1894 ;3 8. & D. 59]. t : 
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accordance with a clear statement of its intended meaning, rather than 
to construe an admittedly ambiguous phrase. Therefore, the order 
of the Commission will be modified so that the paragraph in question 
will require the company to cease and desist from “Selling or distrib- 
uting in commerce as ‘commerce’ is defined in the Federal Trade 
Commission Act, push cards, punchboards, or other lottery devices 
which are designed or intended to be used in the sale or distribution of 
merchandise to the public by means of a game of chance, gift enter- 
prise or lottery scheme.” As thus modified the order will be affirmed. 
Modified and affirmed. 


OREGON-WASHINGTON PLYWOOD COMPANY y. FED- 
ERAL TRADE COMMISSION? 


Nos. 12774, 12791-12793, 12798-12800, 12802, 12788-12790, 12797, 
12801—F’. T. C. Dockets 5528 and 5529 


(Court of Appeals, Ninth Circuit. Jan. 24, 1952) 


PROCEEDINGS BEFORE COMMISSION—PLEADING AND PRACTICE—ADMISSION AN- 
SWERS—AS BRACKETING FACTS ADMITIED, ABSENT FURTHER EVIDENCE IN SUPPORT 
Or OTHER ALLEGATIONS, DENIED BY ANSWER; AND PRECLUDING FINDINGS. 
CONTRA TO 


Where complaint of Federal Trade Commission charged defendants with 
engaging jointly in acts hindering and restraining competition in interstate 
commerce in certain lumber products, and answer admitted that acts charged 
had occurred within certain specified period, but denied all other material 
allegations, when commission came forward with no evidence in support of 
other allegations of its complaint, it accepted admission answers as bracket- 

’ ing facts, and could not thereafter presume that activities charged continued 
beyond alleged termination date, and finding to such effect could not be 
sustained. 


CEARE AND DESIST ORDERS—DISCONTINUANCE OF PRACTICE—HFFECT—CRITERIA 


Discontinuance of practice which is illegal under Federal Trade Commis- 
sion Act does not of itself render inappropriate the entry of cease and desist 
order by commission, but propriety of such order must depend on considera- 
tion of all surrounding facts and circumstances, including consideration: 
whether activities charged have been discontinued, elements of time, volition, 
and general attitude of parties in respect to cessation. 


CEASE AND DrEsIst ORDERS—DISCONTINUANCE OF PRACTICE—WHERE ACTS TERMI- 
NATED NEARLY SEVEN YEARS PRIOR TO COMMISSION COMPLAINT, AND RESUMPTION 
APPARENTLY UNLIKELY 


Where parties who had engaged in acts hindering and restraining compe- 
tition in interstate commerce in lumber products had terminated such prac- 


1 Reported in 194 F. (2d) 48. For cases before Commission, see ir Door Institute, et al.,. 
47 F. T. C. 395, and Douglas Fir Plywood Assn, et al., 47 F. T. C, 416. 
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tices nearly seven years prior to complaint of Federa] Trade Commission, 
in absence of circumstances suggesting likelihood that illegal acts would be 
resumed, order of commission directing such parties to cease and desist was 
improper. 


FEDERAL TRADE COMMISSION—POWERS—CEASE AND Desist ORDERS—AS BASED ON 
REASONED AND NOT ARBITRARY DISCRETION 


The discretion residing in Federal Trade Commission in connection with 
cease and desist orders is reasoned and not arbitrary discretion. 


(The syllabus, with substituted captions, is taken from 194 F. (2d) 48) 


On petitions to review orders of Commission, orders set aside. 

Mr. George J. Perkins, of Portland, Oreg., Mr. FL’. N. Eisenhower, 
Mr. Chas. D. Hunter, Jr.. Mr. James V. Ramsdell, Mr. Henry C. 
Perkins, all of Tacoma, Wash., Skeel, McKelvy, Henke, Evenson & 
Uhlmann, McMicken, Rupp & Schweppe, Mr. Alfred J. Schweppe, 
Mr. M. A. Marquis, Mr. John N. Rupp, all of-Seattle, Wash., Krause, 
Hirsch, Levin & Heilpern and Mr. Raymond T. Heilpern, all of New 
York City, Mr. J. EF. Nolan, of Tacoma, Wash., Briggs, Gilbert, 
Morton, Kyle & Macartney and Mr. J. Neil Morton, all of St. Paul, 
Minn., Sabin & Marlarkey, Mr. Robert L. Sabin, and Mr. Howard H. 
Campbell, all of Portland, Oreg., and Mr. Owen P. Hughes and Neal, 
Bonneville & Hughes, all of Tacoma, Wash., for petitioners. 

[49] Wr. W. 7. Kelly, General Counsel, Ur. James W. Cassedy, 
Assistant General Counsel, Mr. Alan B. Hobbes, Attorney, Federal 
Trade Commission, all of Washington, D. C., for respondent. 


Before Srepuens, Hearty, and Bonn, Cirewit Judges. 
Heaty, Circuit Judge: 


This matter is before us upon petitions to review and set aside 
cease and desist orders issued in proceedings by the Federal Trade 
Commission on complaints charging petitioners with engaging jointly 
in acts hindering and restraining competition in interstate commerce 
in certain lumber products, in violation of Section 5 of the Federal 
Trade Commission Act, 15 U. S. C. A. Section 45 (a). Before the 
Commission there were two groups, against whom separate complaints 
were lodged, one referred to as the “Plywood” group, the other as the 
“Door” group, the members of which operate in the State of Oregon 
or Washington or both. So far as material here the Commission com- 
plaints were the same in each case, and the answers interposed by the 
two groups were substantially identical. 

The complaint as against the members of the Plywood group was 
initiated March 1, 1948, and was amended May 19, 1949. That, as 
against the Door group was issued February 26, 1948, and was 
amended August 8, 1949. Details of the complaints Houd not be gone 
into. They Sidra in paragraph 7 thereof that the parties named had 
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jointly engaged in the unlawful activities charged “since prior to 
January 1936,” in the Plywood case, and “since January 1938” in the 
Door case, down to the date of the complaint. 

Shortly subsequent to the issuance of the amended complaints in 
1949, the petitioners filed their answers. These recite that in order to 
expedite the proceeding and to prevent disorganization consequent 
upon litigation, etc., the petitioners, answering the amended com- 
plaint, “state that they admit all of the material allegations of fact set 
forth in said complaint, provided this admission be taken to mean that 
the understanding, agreement, combination, conspiracy and planned 
course of action alleged in paragraph 7 of the amended complaint 
existed and continued only for a substantial part of the period of time 
charged in the amended complaint, to wit, for a substantial part of the 
period between May 1935, to August 1, 1941, and not otherwise, and 
except to the extent of such admission, deny all of the material alle- 
gations of fact set forth in the complaint, and waive all intervening 
procedure and further hearing as to the said facts. 

“Any and all admissions of fact made by respondents herein are 
made solely for the purpose of this proceeding, the enforcement or 
review thereof in the Circuit Court of Appeals, and for any review in 
the Supreme Court of the United States, or for any other proceeding 
in enforcement of the order to be entered herein, or to recover any 
penalty for violation thereof which may be brought or instituted by 
virtue of the authority contained in the Federal Trade Commission 
Act as amended, and for no other purpose, but reserving the right of 
a hearing with oral argument and filing of briefs before the Com- 
mission as to what order, if any, should be issued upon the facts hereby 
admitted.” [The above is from the answer of the Plywood group. 
The verbiage is the same in the answer of the Door group save as to 
the period of time covered by the admitted violations. This is alleged 
to have been “from January 1, 1938, to November 29, 1941.’”] 

No evidence was taken in the proceedings. On September 30, 1949, 
after the filing of the answers, the trial examiner entered an “order 
closing reception of evidence and all other proceedings before trial 
examiner.” Thereafter briefs were filed and oral argument had 
before the Commission. In October 1950 the Commission made find- 
ings and entered the cease and desist orders in question. 

The position of the petitioners is simply that no cease and desist 
order of any kind should have been entered against them in view 
of their uncoerced discontinuance of the illegal activities long prior 
to the initiation of the complaints. In each instance the period is 
in excess of 6 years. The Commission, on the other hand, declines 
to con[50]cede that the activities were discontinued. It relies on 
the rule that a conspiracy once shown to exist is presumed to continue 
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until its abandonment is shown, and it says that, in the absence of 
affirmative proof to the contrary, it is to be presumed that the peti- 
tioners have continued to pursue the objectionable practices they admit 
once having followed. Whether this is a valid argument in the state 
of the record is a matter we will consider in a moment. | 

The Commission did not in terms find that the unlawful combina- 
tion or practices had persisted beyond the period admitted. To the 
contrary paragraph 7 of the findings, in conformity with the answers, 
states that the illegal activities existed, in the Plywood case, “during 
a substantial part of the period of time between May 1935, and 
August 1, 1941,” and, in the Door case, that they persisted “during 
a substantial part of the period of time between January 1, 1938, and 
November 29, 1941.” However, paragraph 9 of the findings in the 
Plywood case reads: 

“The capacity, tendency and results of the aforesaid understanding, 
agreement, combination, conspiracy and planned common course of 
action, and the acts and things done thereunder and pursuant thereto, 
by the respondents, as hereinbefore set forth, have been and now are: 

(a) To interfere: with and curtail” production, ete. [Emphasis 
supplied ] 

- The cognate finding in the Door case, while differing somewhat in 
detail, is in substance the same. 

In respect of the italicized phrase importing a presently operative 
interference with commerce, namely, the phrase “and now are,” peti- 
tioners say that the finding has no support whatever in the record. 
Whether or not it has evidentiary support depends necessarily on the 
validity of the Commission’s argument that the conspiracy among 
the petitioners is presumed to have continued. 

Resolution of this question requires a consideration of the state of 
the pleadings, there having been nothing else in the way of evidentiary 
matter before the Commission. The procedure followed by that body 
of entering an order based upon the complaint as admitted in part and 
denied in part appears analogous to a motion for judgment on the 
pleadings, where denials and allegations of the answer which are well 
pleaded are to be taken as true. Beal v. Missouri Pacific R. Corp., 
312 U. S. 45, 51. The Commission does not appear to dispute this. 
It undertakes to outflank the point by interpreting the answers as 
constituting no more than a statement of what the answering parties 
admit, not as putting in issue the allegations of the complaint: We 
are unable to agree that this is a permissible interpretation. The 
admissions are so couched as clearly to negative any contrary state 
of facts. Even if this were not so the answers, “except to the extent of 
such admission, deny all of the material allegations of fact set forth 
in the complaint.” The Commission came forward with no evidence 
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in support of the challenged allegations of its complaint, being content 
apparently to accept the admission answers as bracketing the facts.” 
Having elected to follow this procedure the Commission may not now 
presume that the group activities charged continued beyond the 
termination date alleged in the answers. Accordingly nothing ap- 
pears in the record to support finding number 9 so far as it relates to 
the present. 

Assuming that its construction of the answers is wrong, the Com- 
mission argues that nevertheless the entry of a cease and desist order 
was not improper. We turn to this contention. . 

It is of course well settled that discontinuance of an illegal prac- 
tice does not of itself render inappropriate: the entry of a cease and 
desist order. The propriety of such an order in any particular case 
must depend on a consideration of all the surrounding facts and cir- 
cumstances; and where the activities charged have been [51] dis- 
continued, the elements of time, volition, and general attitude of the 
respondents in respect of the cessation are necessarily factors of prime 
importance. Parties who have abandoned their challenged practices 
only after proceedings are brought against them are in no position to 
complain of a cease and desist order. In such a case the discontinuance 
can hardly be thought voluntary. Nor may those be heard to com- 
plain of an order who insist that they have the right to pursue a given 
practice notwithstanding they no longer follow it. Galter v. Federal 
Trade Commission, 7 Cir., 186 F. (2d) 810, 813 [47 F. T. C. 1797]. 
Again, voluntary discontinuance a relatively short time before the in- 
stitution of proceedings may be thought not to afford satisfactory as- 
surance that the practice will not be resumed. 

Only a handful of cases have been cited in which the point is directly 
discussed. It is said in Hugene Dietzgen Co. v. Federal Trade Com- 
mission, 7 Cir., 142 F. (2d) 321, 331 [38 F. T. C. 840, 4 8. & D. 117] 
that “The object of the proceeding is to stop the unfair practice. If 
the practice has been surely stopped and by the act of the party of- 
fending, the object of the proceedings having been attained, no order is 
necessary, nor should one be entered. If, however, the action of the 
wrongdoer does not insure a cessation of the practice in the future, 
the order to desist is appropriate.” In the Galter case, supra, the 
court observed that “in determining whether the Commission has 
abused its discretion in ordering a petitioner to desist from an unfair 
practice which he has already halted, the court is concerned largely 
not with the period of time which has elapsed between the cessation 
and the entry of the order but with the time from the date of cessation 
to the date of issuance of the complaint.” The Commission itself in 

# Rule 18 (a) of the Rules of Practice of the Federal Trade Commission, 15 U. 8. C. A., 


following section 45, puts on counsel supporting the complaint the burden of proving the 
factual propositions put forward in it. 
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a recent decision dismissing a complaint,’ has stressed the probable lack 
of a present public interest in respect of practices discontinued long 
prior to the institution of proceedings. There the original complaint 
issued in June 1944, and the acts claimed to show an unlawful purpose 
on the part of the respondents took place between January 1938 and 
February 1940. Commissioner Mason, who concurred specially in the 
dismissal, commented on the purpose of reaching in their incipiency 
combinations leading to undesirable trade restraints, and remarked 
that in the case in question the Commission appears to have “tackled 
this problem at the tomb instead of at the womb.” 

The record here is silent as regards the existence of any special 
circumstances suggesting a likelihood that the petitioners will resume 
the practices discontinued so many years prior to the issuance of the 
complaints. It seems, indeed, doubtful that the orders in question 
would have been entered had not the commission erroneously indulged 
the presumption that the activities continued. . The discretion residing 
in the Commission is a reasoned discretion, not an arbitrary one, and 
we are unable to see any substantial ground for inferring that the 
present public interest is served by the Commission’s action. 

The cease and desist orders are accordingly set aside. 


LICHTENSTEIN ET AL. v. FEDERAL TRADE COMMISSION? 
No. 12666—F. T. C. Docket 4879 


(Court of Appeals, Ninth Circuit. Feb. 5, 1952) 


CrAse AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—LOTTERY MERCHAN- 
DISING 


Where punch boards were shipped with petitioner’s merchandise to be 
Sold to ultimate consumer in a gambling sale, Federal Trade Commission 
was justified in entering order that petitioner cease and desist from supply- 
ing lottery devices with merchandise or separately for use of selling mer- 
chandise to public or selling or distributing merchandise, sales of which 
were to be made to public or could be made because of manner in which 
merchandise was packaged and assembled by means of game of chance, 
gift enterprise, or lottery scheme. 


MeTHOps, ACTS AND PRACTICES—AIDING AND ABETTING UNFAIR oR UNLAWFUL AcrT 
OR PRACTICE—LOTTERY DEVICE SELLING 


Under provision of Federal Trade Commission Act that unfair methods 
of competition in commerce and unfair or deceptive acts or practices in 


° Grocery Distributors Association of Norther i i 
nat i § n California, ete., 44 F - 
mission Decisions 1200. : x psi se 


+ Reported in 194 F. (2d) 607. Rehearing denied F E 
ilehn ote DARE con g ied Feb. 27, 1952. For case before Scan 
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commerce are declared unlawful, use of interstate commerce to ship gambling 
devices to be used in intrastate commerce in gambling disposition of mer- 
chandise to ultimate consumer was one of unfair practices in commerce 
subject to preventive control of Commission. 


FEDERAL TRADE COMMISSION AcT—ScorPE—As REMEDIAL AND PREVENTIVE 


Object of Federal Trade Commission Act is to reach not merely in their 
fruition but also in their incipiency, trade practices deemed undesirable 
by the Congress. 


MertHops, Acts AND PRAcTICES—LOTTERY MERCHANDISING—IN GENERAL 


[608] Prevention by Federal Trade Commission of use of gambling de- 
vices in sale of merchandise to ultimate consumer is in public interest. 


CEASE AND DESIST ORDERS—ScoPe AND EXTENT—AIDING AND ABETTING UNFAIR 
on UNLAWFUL AcT oR PRAcTICE—LoTrERy Device SELLING—SBLLING, ETC., 
Wuicu Arr To Br USep “or May Be USED,” rerc.—WHETHER Too Broap 


Where issue on which Federal Trade Commission considered case against 
dealer in gambling devices used to promote sales of merchandise was con- 
fined by amended complaint to push cards and punchboard devices only, 
and Board’s finding distinguished punchboards and push card devices which 
were only used by ultimate purchaser in effecting sale of other merchandise 
from so-called money boards used solely for gambling, Board’s order that 
petitioner cease from selling or distributing in commerce punchboards, 
push cards or other lottery devices which are to be used, “or may be used” 
in sale or distribution of merchandise to public by means of game of 
chance, gift enterprise or lottery scheme would be amended by striking 
therefrom words “or may be used” and as so amended order would be 
affirmed. 


(The syllabus, with substituted captions, is taken from 194 F. 
(2d) 607) : 


On petition to set aside order of the Commission, order modified 
and, as modified, affirmed. 

Mr. F. W. James, Evanston, Il. (Mr. George FE. Lindelof, Jr., 
Los Angeles, Cal., of counsel), for petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Assist- 
ant General Counsel and Mr. John W. Carter, Jr., Attorney, Federal 
Trade Commission, Washington, D. C., for respondent. 


Before Denman, Chief Judge, and Orr and Por, Cirewit Judges. 


Denman, Chief Judge: 

Petitioner, a dealer in gambling devices used to promote sales of 
merchandise, seeks a review and our setting aside of two orders of 
the Federal Trade Commission. One of the orders provides: 

“Tt is further ordered that said respondents and their agents, repre- 
sentatives and employees, directly or through any corporate or other 
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device, in connection with the offering for sale, sale or distribution 
in commerce, as ‘commerce’ is defined in the Federal Trade Commis- 
sion Act, of cigarette chests or boxes, or other articles of merchandise, 
do forthwith cease and desist from: 

“1, Supplying to or placing in the hands of others punchboards, 
pushcards, or other lottery devices, either with assortments of ciga- 
rette chests or boxes or other merchandise, or separately, which said 
punchboards, pushcards, or other lottery devices are to be used, or - 
may be used, in selling or distributing such cigarette chests or boxes 
or other merchandise to the public. 

“9. Selling or distributing cigarette chests or boxes, or other ar- 
ticles of merchandise, so packed or assembled that sales thereof to 
_the public are to be made or, due to the manner in which such merchan- 
dise is packed or assembled at the time it is sold by the respondents, 
may be made by means of a game of chance, gift enterprise, or lottery 
scheme. 

“3. Selling or otherwise disposing of any merchandise by menas 
[means] of a game of chance, gift enterprise, or lottery scheme.” 

Since the gambling devices, the punchboards, were shipped with 
petitioner’s merchandise to be sold to the ultimate consumer in a 
gambling sale, the order is clearly justified by Federal Trade Commis- 
sion Vv. Keppel & Bro., 291 U. 8. 304. This order of the Commission 
is affirmed. 

The second order complained of reads as follows: It is ordered 
that respondents cease: 

“Selling or distributing in commerce, as ‘commerce’ is defined in 
the Federal Trade Commission Act, punchboards, pushcards, or other 
lottery devices, which are to be used, ov may be used, in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme.” (Emphasis supplied.) 

[609] The Commission’s brief here admits concerning the place in 
which the gambling sales are consummated to the ultimate consumer 
that: | 

“It is true that the final sale to the ultimate purchaser by means 
of lottery of necessity, always occurs in intrastate commerce and is 
an intrastate transaction. The punching of the board or pushing 
of the card always occurs within the borders of some state.” 

The petitioner contends that since the gambling devices are not | 
used in competitive sales in the course of their interstate transmission 
but only in competitive sales transactions in intrastate commerce after 
the interstate transmission is completed, no authority is given to the 
Commission to regulate such interstate transportation by section 5 
(a) of the Federal Trade Commission Act providing: 

“Sec. 5. (a) Unfair methods of competition in commerce, and unfair 
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or deceptive acts or practices in commerce, are hereby declared 
unlawful. 

“The Commission is hereby empowered and directed to prevent per- 
sons, partnerships or corporations * * * from using unfair 
methods of competition in commerce and unfair or deceptive acts or 
practices in commerce.” 52 Stat. 111-112; 15 U.S. C. 45 (a). 

Upon a review of the history of section 5 (a) in connection with the 
decisions of the court thereon, we are of the opinion that the petition- 
er’s use of interstate commerce to ship these devices to be used in intra- 
state commerce in the gambling disposition of merchandise to the 
ultimate consumer is one of the “unfair * * * practices in com- 
merce” subject to the preventive control of the Commission. 

Prior to its amendment in 1938 the first sentence of section 5 (a) 
read : 

“Sec. 5. That unfair methods of competition in commerce are hereby 
declared unlawful.” 

The addition of the words “unfair or deceptive acts or practices in 
commerce,” was the subject. of discussion in the Congress and in the 
report ? of the Conference Committee on the bill containing the addi- 
tional words. 

Prior to the introduction of the bill for amending section 5 (a), the 
Supreme Court had held in the case of Federal Trade Commission v. 
Raladam Co., 283 U.S. 648, at page 646. 

“By the plain words of the act, the power of the Commission to 
take steps looking to the issue of an order to desist depends upon the 
existence of three distinct prerequisites: (1) that the methods com- 
plained of are wnfatr; (2) that they are methods of competition in 
commerce; and (3) that a proceeding by the Commission to prevent 
the use of the methods appears to be in the interest of the public. We 
assume the existence of the first and third of these requisites; and pass 
at once to the consideration of the second.” 

It then proceeded to hold that the Commission had no power to 
issue an order to desist in that case because there was no competition 
in interstate commerce. In the discussions of the amendment to sec- 
tion 5 (a) in the Congress, there was agreement both in the House, 
where the bill was introduced by Congressman Lea, and in the Con- 
ference Committee that its purpose was to relieve the Federal Trade 
Commission of the necessity of showing injury to a competitior and to 
protect the ultimate consumer where there was no competition.’ [610} 


283 Congressional Record 3252 (1938). i 

3In the House, Congressman Lea, who proposed the bill adding the above quoted words, 
stated at 83 Cong. Rec, 391-92, (1938);: 

“The act as originally passed makes competition a necessary element to be established 
in order to proceed, It is not sufficient to show only an unfair practice. It must also be, 
shown that this unfair practice is injurious to a competitor. One thing we propose in the 
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In the earlier case of Federal Trade Commission v. Keppel & Bro., 
supra, page 310, et seq., the Supreme Court makes a similar review 
of the discussion in the Congress in determining the purpose of the 
enactment of section 5 (a) as originally drawn. 

The object of the Federal Trade Commission Act is to reach not 
merely in their fruition but also in their incipiency trade practices 
deemed undesirable by the Congress. Cf. Fashion Guild v. Trade 
Commission, 812 U. S. 457, 466 [82 F. T. C. 1856; 3 S. & D. 345] and 
Federal Trade Commission v. Raladam Co., 316 U. S. 149, 152 [34 
F. T. C. 1843;3S. & D. 474]. 

The recent Third Circuit case of Globe Cardboard Novelty Co. v. 
Federal Trade Commission, 192 F. (2d) 444 (decided November 16, 
1951), and the Sixth Circuit case of Charles A. Brewer & Sons v. Fed- 
eral Trade Commission, 158 F. (2d) 74 [43 F. T. C. 1182; 4 8. & D. 
588] both hold that the Federal Trade Commission has the power to 
prevent the shipment in interstate commerce of gambling devices to 
be used in intrastate sales. We agree with their reasoning, which is 
further supported by our above consideration of the legislative history 
of section 5 (a). 

The Brewer case came under the consideration of Congress in the 
course of the enactment of Public Law 906, 81st Cong., 2d Sess., ap- 
proved January 2, 1951, forbidding the transportation of slot ma- 
chines suitable for gambling in interstate commerce. Section 2 of 
the act provides, however, that shipments may be made to any state 
which has enacted a law exempting that state from the provisions of 
the act. Section 2 of the act then provides: “Nothing in this Act shall 
be construed to interfere with or reduce the authority or existing in- 
terpretations of the authority, of the Federal Trade Commission under 
the Federal Trade Commission Act as amended (15 U.S. C. 41-58) .” 

In explanation of this section 2, Senate Report No. 1482, 81st Cong., 
2d Sess., page 4, cites the Brewer case in connection with the follow- 


pending bill in this respect is that it is sufficient to establish the unfair practice without 
showing injury to a competitor in order to give the Commission jurisdiction. 

“Tf this bill becomes law, one of the things it will do is to relieve the Federal Trade 
Commission of the necessity of showing injury to a competitor. That is one of the prac- 
tical purposes of the legislation. This will save unnecessary time and expense in showing 
that an act is injurious to a competitor. Indeed, the principle ofthe act is carried further 
to protect the consumer as well as the competitor, In practice the main feature will. be 
to relieve the Commission of this burden, but we go further and afford a protection to the 
consumers of the country that they have not heretofore enjoyed.” 

Lea was a senior House member of the Conference Committee on the bill. In the dis- 
cussion in the Senate, Senator Wheeler, a senior member of the Conference Committee, 
referring to the action of the Supreme Court in the Raladam case, supra, stated at 83 
Cong. Rec. 3255: (1938) : 

“Section 5 of the present act is amended, first, by making unlawful ‘unfair or deceptive 
acts or practices in commerce’. The present act makes unlawful ‘unfair methods of com- 
petition,’ and the Supreme Court has held that the Commission loses jurisdiction of a 
case where an actual or potential competitor is not involved. This amendment makes the 
consumer who may be injured by an unfair trade practice of equal concern before the law 
with the merchant injured by the unfair methods of a dishonest competitor.” 
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ing language: “A saving clause is included in this section to avoid 
any misunderstanding that the act, and particularly the proviso in 
section 2 permitting unbroken transportation of gambling devices into 
States where their use is legal, interferes with or reduces the authority 
which the Federal Trade Commission has exerted under section 5 of 
its constituent act (15 U. S. C. 45) to exclude from the channels of 
interstate commerce devices to be used in the sale or distribution of 
merchandise to the public, Pederal Trade Commission v. R. F. Keppel 
& Bro., Inc., 291 U.S. 304 [18 F. T. C. 684; 2 S. & D. 259]; Charles 
A. Brewer & Sons v. Federal l'rade Commission, 158 F. (2d) 74 [43 
F. T. C. 1142,48. & D. 588].” 4 

[611] Nothing in the criminal proceeding of United States v. Perry 
Halseth, 342 U.S. 277, decided January 7, 1952, questions this saving 
clause respecting such power of the Commission as was exercised in 
the civil case of Brewer v. Federal Trade Commission. Nowhere 
has the Commission claimed the power to prohibit the transmission 
of such lottery devices in interstate commerce as such. The cases 
construing similar cease and desist orders have all concerned the 
use of lotteries in merchandising. Globe Cardboard Novelty Co. v. 
Federal Trade Commission, 192 F. (2d) 444 (Cir. 3) [48 F. T. C. 1725] 
is similarly limited and should not be construed as conferring a gen- 
eral power over lotteries as such. The case of Scientific Mfg. Co. v. 
Federal Trade Commission, 124 F. (2d) 640 (Cir. 8) [84 F. T. C. 
1793, 3 S. & D. 430] made it clear that trade practices were the sole 
concern of the Commission. 

Petitioner further urges that the prevention of the use of its gam- 
bling devices in the sale of merchandise to the ultimate consumer is not 
in the public interest. We find no merit in this contention. The 
language of the Supreme Court in Phalen v. Virginia, 49 U.S. 163 
(1850), as to the “pestilence” of lotteries which “enters every dwelling 
* * * reaches every class * * * and preys upon” and “plunders the 
ignorant and simple” applies with force many times multiplied to the 
spread of lottery methods into line after line of merchandise. 

Petitioner further contends that if we hold the Commission’s second 
order to be valid, the phrase, “or may be used,” should be stricken from 
it. Weagree. The issue upon which the Commission considered the 
case against the petitioner was confined by the amended complaint 


4The report of the House Committee on Interstate and Foreign Commerce on the same 
bill (S. 8357) makes this policy equally certain: 

“Section 2 further provides that nothing in this act shall be construed to interfere with 
or reduce the authority of the Federal Trade Commission under the Federal Trade Com- 
mission Act as amended. It is the purpose of this provision to leave unaffected the powers 
of the Federal Trade Commission with respect to the use of lotteries, games of chance, or 
other gambling devices for the purpose of merchandising. Such use has been held to be 
an unfair trade practice in violation of the Federal Trade Commission Act as amended 
[Rept.. No. 2769, 81st Cong., 2d Sess., pp. 9-10].” 
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to pushcards and punchboard devices the “only” use to be made of 
which was to enable the ultimate purchasers to sell or distribute other 
merchandise.* 

On this allegation the board’s finding distinguishes the punchboard 
and pushcard devices which are only used by the ultimate purchaser 
in effecting the sale of other merchandise from so-called‘money boards 
used solely for gambling. We are not here confronted wath a case 
where the petitioners were called upon to meet a tendered issue of 
punchboard and pushcard devices which “may be used” in the sale of 
merchandise. Cf. Hamilton Mfg. Co. v. Federal Trade Commission, 
194 F. (2d) 346 (D. C. Cir.), decided January 24, 1952 [48 F. T. C. 
1743], Lee Boyer’s Candy v. Federal Trade Commission, 128 ¥. (2d)’ 
261 [34 F. T. C. 1857; 3S. & D. 487] and cases there cited. 

The board’s order second above considered is amended by striking 
out the words “or may be used” and as so amended is affirmed. 


BORK MFG. CO., INC. ET AL. v. FEDERAL TRADE 
COMMISSION + 


No. 12796—F. T. C. Docket 5525 


(Court of Appeals, Ninth Circuit. Feb. 5, 1952) 


CEASH AND DESIST ORDERS—SCOPE AND EXTENT—AIDING AND ABETTING UNFAIR 
oR UNLAWFUL AcT oR PRACTICE—LOTTERY DEVICE SELLING—SELLING, ETC., 
Wuick ARE To BE Usep “or May Bre USED” ETC.—WHETHER Too BROAD 


£612] Order of Federal Trade Commission against manufacturing com- 
pany dealing in gambling devices that it cease and desist from selling and 
distributing in commerce punchboards, push cards, or other lottery devices 
which are to be used or may be used in sale or distribution of merchandise 
to public by means of game of chance, gift enterprise, or lottery scheme 
would be amended by striking therefrom words “or may be used” and as 
amended affirmed. ee ee 


(The syllabus, with substituted captions, is taken from 194 F. (2d) 611) 


On petition for review of order of Commission, order as amended 
affirmed. 


© The allegation is: ‘“‘The only use to be made of said pushcard and punchboard devices, 
and the only manner in which they are used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate purchasers to sell or 
distribute said other merchandise by means of lot or chance as hereinabove alleged.” 

6 The finding is: ‘xcept in the case of so-called money boards used solely for gambling, 
the only use to be made of said punchboard and pushcard devices and the only manner in 
which they are used by the ultimate purchaser thereof is in combination with other mer- 
chandise so as to enable said ultimate purchaser to sell or distribute the other merchandise 
by means of lot or chance. 3 


1 Reported in 194 F. (2d), 611. Rehearing denied Feb. 27, 1952. For case before Com- 
mission see 47 F. T. C. 518. cia 
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Mr. F. W. James, Evanston, Il. (Mr. George E. Lindelof, Jr., 
Los Angeles, Calif., of counsel) for petitioner. 

Mr. William T. Kelley, General Counsel, Mr. James W. Cassedy, 
Assistant General Counsel, and Mr. John W. Carter, Jr., Attorney, 
Federal Trade Commission, Washington, D. C., for respondent. 


Before Denman, Chief Judge, and Orr and Port, Circuit Judges. 


Perr Curiam: 

Bork Manufacturing Co., dealing in gambling devices, petitions this 
court for review of a cease and desist order issued by the Federal 
Trade Commission against it. The order appealed from reads as 
follows: : 

_ “Tt is Ordered that respondent * * * do forthwith cease and desist 
from: 

“Selling or distributing in commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, punchboards, pushcards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme.” 

The allegations of the complaint and the findings are the same in 
essential respects as those of the amended complaint and findings in 
Lichtenstein v. Federal Trade Commission, 9 Cir., 194 F. (2d) 607. 

Petitioner admits that it had distributed in commerce the charged 
lottery devices but makes the same contentions as made in the Lich- 
tenstein case. 

For the reasons stated in that case, the order of the Federal Trade 
Commission is amended by striking therefrom the words “or may 
be used” and as so amended is affirmed. 


MARY MUFFET, INC., ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 68, Docket 21976—F. T. C. Docket 5104 
(Court of Appeals, Second Circuit. Feb. 7, 1952) 


CEASE AND Desist OrpERS—MeErHOpS, ACTS AND PRAcTICES—NONDISCLOSURE— 
NATURE OF PRODUCT 


Where on substantial evidence Federal Trade Commission found that 
ladies purchasing dresses preferred silk and were not able to distinguish 
rayon therefrom, Commission was justified in finding the public interest 
involved to prevent the resulting misleading possible in sale of dress goods 
and in ordering manufacturers of women’s clothing to label rayon products 


1Reported in 194 F. (2d) 504. For case before Commission see 47 F. T. C. 724. 
Respondents in five other cases, which joined with named petitioner, were Irene Karol, 
D. 5139. National Dress Goods, D. 5167, Daresh Garment, D. 5221, Frelich, D. 5223, and 
Wax Bros., D. 5276, ete., reported in 47 I’. T. C. at pages 730, 736, 742, 748, and 754. 
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as rayon, thus preventing distributors from exercising a deception of which 
manufacturers themselves were not guilty. 


CEASE AND DrESIST ORDERS—AFFIRMATIVE DiscLosurE—As Not BARRED UNDER 
Sec. 5 BY OTHER SPECIAL PROVISIONS OF FEDERAL TRADE COMMISSION ACT AND 
Woo. Propucts LABELING ACT 


Fact that specific statutory provisions require labeling of wool products 
and affirmative disclosure in advertising of foods, drugs, curative devices, 
and cosmetics does not preclude Federal Trade Commission from acting in 

_ public interest, as in ordering manufacturers of women’s clothing to label 
their rayon products as rayon. 


EviIpeENCE—QUALITIES OF ProDUCT—Ir TESTIMONY OF EXxpEeRT DIRECTED AT GEN- 
ERALLY—WHETHER PETITIONER—RESPONDENTS HARMED BY 


In proceeding by manufacturers of women’s clothing for review of order 
of Federal Trade Commission directing manufacturers to label their rayon 
products as-rayon, where witness for Commission testified as to qualities of 
rayon yarns generally and showed their natural characteristics without limi- 
tation to specific named or otherwise described brands, in absence of showing 
by manufacturers that there was something unique about their product, 
manufacturers were not harmed by Commission’s findings against them. 


| (The syllabus, with substituted captions, is taken from 
194 F. (2d) 504) 


On petition for review of an order of the Commission, order affirmed 
and enforcement granted. 

Mr. Charles Sonnenreich, New York City, for petitioners. 

Mr. Alan B. Hobbes, Attorney, Federal Trade Commission, of 
Washington, D.C. (/7. W. 7. Kelley, General Counsel, and Mr. James 
W. Cassedy, Assistant General Counsel, Federal Trade Commission, 
both of Washington, D. C., on the brief), for respondent. 


Before Aucustus N. Hanp and Cuiarg, Circuit Judges and Bren- 
NAN, District Judge. 


[505] Perr Curram: 


On substantial evidence the Commission found that ladies purchas- 
ing dresses preferred silk and were not able or found it difficult to 
distinguish rayon therefrom. This justified the Commission in find- 
ing the public interest involved to prevent the resulting misleading 
possible in the sale of dress goods and in ordering petitioners, manu- 
facturers of women’s clothing, to label their rayon products as rayon, 
thus preventing distributors from exercising a deception of which 
the petitioners themselves were not guilty. Z. Heller & Sonv. F. T. 
C., 7 Cir., 191 F. (2d) 954; [48 F. T. C. 1711] Hillman Periodicals v. 
F, t. C., 2 Cir., 174 F. (2d) 122; [45 F. T. C. 1103] Segal v. F. T. C., 
2 Cir., 142 F., (2d) 255; [38 F. T. C. 867, 4S. & D. 266]. Snecific 
statutory requirements for the labeling of wool products, 15 Uiis: Cc 
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§§ 68-68], or affirmative disclosure in the advertising of foods, drugs, 

curative devices, and cosmetics, 15 U. S. C. §§ 52, 55 (a), do not tie 

the hands of the Commission from acting in the public interest in 

other cases. Fresh Grown Preserve Corp. v. F.T. C., 2 Cir., 125 
F’, (2d) 917, 919 [34 F. T. C. 1827;3 8. & D. 460]. 

Among the witnesses for the ERT was an expert from the 
Rayon Division of the Rayon Department of E. I. duPont de Nemours 
& Co., Inc. In addition to describing the manufacture of rayon he 
testified to the difficulties, particularly of nontechnicians, in distin- 
guishing it from silk, and illustrated his point by producing numerous 
samples of each which were introduced in evidence and used in the 
examination of later witnesses. Petitioners object that, since these 
exhibits were not their products, they and the evidence concerning 
them could not be used to prove the Commission’s case, In the in- 
terest of a more clear-cut record, the Commission might well have 
had this technician, who appears to have been thoroughly qualified, 
specifically identify petitioners’ rayon with the rayon fabrics he was 
discussing. But he testified as to the qualities of rayon yarns gen- 
arally and showed their natural characteristics without limitation to 
specific named or otherwise described brands. Nor did petitioners 
offer any evidence to show that there was something unique about 
their products. As a matter of fact they had admitted in their an- 
swer that in the manufacture of wearing apparel they had used rayon 
“which has many characteristics in its texture and appearance which 
are similar to silk.” Against this background we think that if peti- 
tioners’ rayon products had peculiar qualities it was up to them to 
disclose the facts, and under the circumstances they were not harmed 
by the Commission’s findings against them. Mammoth Oi Co., v. 
United States, 275 U. S. 18, 52; Armstrong v. Belding Bros. & Co., 
2 Cir., 297 Fed. 728, 730, certiorari denied Belding Bros. & Co. v. 
Armstrong, 265 U. S. 585. An enforcement order must therefore 
issue. 

Order affirmed; enforcement granted. 


NEW STANDARD PUBLISHING CO., INC. ET AL v. 
FEDERAL TRADE COMMISSION ? 


No. 6319—F. T. C. Docket 4697 
(Court of Appeals, Fourth Circuit. Feb. 9, 1952) 


CEASE AND DESIST ORDERS—PROPRIETY—WHERE EXCESSIVE DELAY 
Order of Federal Trade Commission which directed petitioner to cease 
and desist from certain deceptive and unfair trade practices and which was 
1 Reported in 194 F. (2d) 181. For case before Commission see 47 F. T. C. 1350. 
213840—54——114 
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entered 12 years after commencement of proceedings before Commission, 
more than 6 years after last evidence was taken, and 9 years after peti- 
tioner has ceased handling publication which was basis of practices charged, 
would be vacated on motion by petitioner. 


CEASE AND DESIST ORDERS—ScoPe AND HxTHNT—AS REMEDIAL AND PROSPECTIVE 


Orders of Federal Trade Commission directing party to cease and desist 
from certain unfair trade practices are entered, not as punishment for past 
offenses, but for purpose of regulating present and future practices. 


INJUNCTIVE DECREES oF CoURTS—IN GENERAL 


A court of equity will not enjoin person from doing what he is not at- 
tempting and does not intend to do. 


APPELLATE PROCEDURE AND PROCEEDING—INJUNCTIVE DECREES OF CouRTS—AD- 
MINISTRATIVE ORDERS—HNFORCEMENT 


Where injunctive power of court is exercised for enforcement of ad- 
ministrative order, order must be appropriate for present enforcement. 


CEASE AND DEsiIstT ORDERS—METHODS, ACTS AND PRACTICES—HVIDENCE—Ir TRANS- 
ACTIONS LONG SINCE Past 


Orders of an administrative agency must be based on evidence giving 
them-reasonable support, and such support is not given for order relating 
to present and future unfair trade practices by evidence relating only to 
transactions which occurred many years before it was entered. 


CEASE AND DESIST ORDERS—PROPRIETY—IF PRACTICE LONG DISCONTINUED AND No > 


ReASoON To APPREHEND RENEWAL 


Federal Trade Commission is without authority to enter cease and desist 
order relating to trade practices long discontinued, and as to which there 
is no reason to apprehend renewal. 


(The syllabus, with substituted captions, is taken from 194 F. (2d) 181) 


On petition to review order of Commission, order vacated. 

Mr. Henry Ward Beer, New York City, (Mr. Eli J. Blair, New York 
City, on brief) for petitioners. 

Mr. Alam B. Hobbes, Attorney, and Mr. W. 7. Kelley, Gene 
Counsel, Federal Trade Commission, Washington, D. C. (Mr. James 
W. Cassedy, Assistant General Counsel, and Mr. John W. Carter, Jr., 


Attorney, Federal Trade Commission, Washington, D. C., on brief) 


for respondent. 
Before Parker, Chief Judge, and Sorrr and Dosim, Circuit Judges. 
Parker, Circuit Judge: 


This is a petition to review and set aside a cease and desist order of 
the Federal Trade Commission. Petitioners are the New Standard 
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Publishing Co., a corporation of Richmond, Va., engaged in selling 
books, and J. B. Lewis, who with his wife owns all the stock of the 
corporation and carries on its business. They were charged with 
Doubleday-Doran & Co. of having engaged in unfair and deceptive 
[182] trade practices in the sale of books, but that company was later 
dismissed from the proceeding by the commission. The cease and 
desist order was entered against petitioners May 25, 1951. 

The proceeding against petitioners was originated by complaints 
filed with the commission in the year 1939 and an attorney examiner 
of the commission visited petitioners’ place of business in May of that 
year. Sometime before that the corporate petitioner had become the 
distributor of an encyclopedia published by Doubleday-Doran and the 
complaints originated from sales methods used in selling that publica- 
tion. In February 1941 two attorney examiners of the commission 
came to petitioners’ place of business and asked to go through the 
petitioners’ files, stating that the commission had the right to examine 
them and if permission to do so were denied, the attorneys would take 
the matter into court and obtain an order requiring that they be pro- 
duced. Petitioners thereupon allowed the attorneys to proceed with 
the examination; and the attorneys obtained from the files letters 
which were subsequently offered in evidence before the commission and 
information which led to the procurement of witnesses who gave 
testimony against petitioners. ‘The commission issued its formal com- 
plaint in 1942, and petitioners, both before the trial examiner and 
before the commission itself, moved to suppress this evidence and to 
dismiss the proceedings on the ground that the evidence had been un- 
Jawfully obtained. The commission denied these motions over the 
vigorous dissent of one of its members.’ 

At the argument in this court, petitioners filed a motion that the 
court declare the case moot and direct that the proceedings before the 
commission be vacated and dismissed, filing in support of the motion 
an affidavit of counsel that the case:was moot for all purposes and 
that petitioners had abandoned the practices referred to in the com- 
mission’s findings and order. The commission opposed the motion 
but admitted that there had been long delay in the case and said 
further in this regard, “* * * there is, of course, a great public in- 
terest in ending litigation and it may be that the facts and circum- 
stances attending this matter would not justify the long delay, 
particularly between the decision on the merits and the disposition 
of the matter or upon the findings of fact and order to cease and 
desist, and it may be that the public interest would be better served 
by disposition of a proceeding because of long delay, even though the 
decision would be otherwise if the'matter. was expeditiously handled ; 


3 See 46 F. T. C. 1472 at 1474. 
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however this may be, that is a matter for this honorable court to 
decide, * *, *”. 

We agree with the commission that there has been no such showing 
that the case is moot as would warrant us in so declaring and direct- 
ing the dismissal of the proceedings. We think, however, as suggested 
by the commission, that the delay which has occurred in the case re- 
quires notice and that the order of the commission should not be en- 
forced without the taking of additional evidence showing that its entry 
and enforcement is appropriate under present circumstances. It 
appears that the order before us was entered 12 years after the pro- 
ceedings before the commission were commenced and more than 6 years 
after the last evidence was taken therein. It was entered more than 
10 years after the transactions disclosed by the evidence which peti- 
tioners claim to have been obtained by unreasonable search and upon 
which the proceeding was largely based, and 9 years after peti- 
tioners had ceased handling the Doubleday-Doran publication, the 
sale of which was the occasion for most of the practices which the 
commission condemned. Petitioners do not seem to have been respon- 
sible for this inordinate delay. In July 1945 the trial examiner made 
his report to the commission, in which reference was made to the 
motion made by the petitioners to suppress the evidence alleged to 
have been improperly obtained. In May 1946 petitioners made an 
additional motion to that effect before the commission. Not until 
4 years later, in 1950, however, did the commission deny the motion 
and not until a year after that, in 1951, did it enter the cease and 
desist order, based on transactions which were then more than 10 years 
old and which had arisen out of a relationship which had long since 
ceased to exist. 

[183] Under these circumstances, we think it clear that the order 
of the commission should be vacated. Such orders are entered, not as 
punishment for past offenses, but for the purpose of regulating pres- 
ent and future practices. 15 U.S.C. A. 45 (a) (b) 3; American Chain 
& Cable Co. v. Federal Trade Com’n, 4 Cir. 142 F. (2d) 909, 911 
[38 F. T. C. 896; 4S. & D. 186]. When an order of the commission 
is before us for review, the statute provides that to the extent that 
we do not modify it, we shall use our injunctive power to enforce it 
(15 U.S. C. A. 45 (c¢)); and it is elementary that a court of equity 
will not enjoin one from doing what he is not attempting and does not’ 
intend to do. Blease v. Safety Transit Co., 4 Cir. 50 F. (2d) 852, 
and see Hecht Co. v. Bowles, 321 U. S. 321. Where the injunctive 
power of the court is exercised for the enforcement of an administra- 
tive order, the order must be appropriate for present enforcement. 
See V. L. &. B. v. Hanet, D.C. Cir. 179 F. (2d) 15, 21; WV. LZ. R. B. v. 
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Norfolk Shipbuilding and Dry Dock Co., 4 Cir. 172 F. (2d) 813, 
815-816. 
. While an administrative agency is not a court of equity, its or- 
ders must be based on evidence giving them reasonable support, and 
_ such support is not given for an order relating to present and future 
practices by evidence relating only to transactions which occurred a 
decade before it was entered. It has accordingly been held by the 
Court of Appeals of the Sixth Circuit that “the commission is not 
authorized to issue a cease and desist order as to practices long dis- 
continued, and as to which there is no reason to apprehend renewal”. 
Federal Trade Com’n v. Civil Service T. Bureau, 6 Cir. 79 F. (2d) 
118, 116 [21 F. T. C. 1197; 2S. & D. 806]. No one would contend that 
a cease and desist order should be upheld, if all the evidence support- 
ing it related to business practices which occurred ten years before 
the filing of the proceeding; but it can make no difference that the 
lapse of time has occurred after the proceeding was commenced if 
there is nothing to show that the practices have been continued. 

We need not pass upon the troublesome questions presented by the 
motions to suppress evidence, in view of our holding that the order 
of the commission must be vacated because that evidence relates to 
transactions too remote in point of time to support it. 

The order of the commission will accordingly be vacated, without 
prejudice, however, to the entry of such order as may be appropriate 
under present circumstances, should the’commission see fit to pursue 
the case further. 

Order vacated. 


- MOTION PICTURE ADVERTISING SERVICE CO., INC. v. 
FEDERAL TRADE COMMISSION? 


No. 18493—F. T. C. Docket 5498 
(Court of Appeals, Fifth Circuit. Feb. 21, 1952) 


MerHops, Acts AND PRACTICES—DEALING ON EXCLUSIVE AND TYING Basis— 
WHETHER COMPETITION SUBSTANTIALLY LESSENED THEREBY, ETC.—AS QUESTION 
FOR ULTIMATE DETERMINATION OF COURT 


Ultimate determination of what constitutes unfair competition is for court, 
not for Federal Trade Commission; and same rule applies when charge is 
that leases, sales, agreements, or understanding substantially lessen com- 
petition or tend to create a monopoly. 


1 Reported in 194 F. (2d) 633. For case before Commission, see 47 F. T. C. 378. 
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APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF SUPPORTED 
BY SUBSTANTIAL HvIDENCE—CourtT LIMITATION 


If substantial evidence sustains findings of Federal Trade Commission, 
findings are conclusive upon Court of Appeals. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—IF ADDITIONAL 
FINDINGS UNNECESSARY—CourT Duty 


As Federal Trade Commission Act grants jurisdiction to Court of Appeals 
to affirm, modify, or set aside any order of Federal Trade Commission, it is 
duty of Court to examine whole record; and if, from all facts as found by: 
Commission, it clearly appears that no additional fact findings are necessary 
and that, in interest of justice, controversy should be decided without 
further delay, court has full power to decide case and to affirm, modify, or 
set aside order under review. 


Meruops, Acrs AND PRACTICES—DEALING ON EXCLUSIVE AND Tyine Basis— 
EXCLUSIVE SCREENING AGREEMENTS FOR ADVERTISING FILM—WHERE IN EXcESS 
or 1 YEAR—WHETHER UNFAIR, OR PROHIBITION IN PUBLIC INTEREST 


In proceeding to review order of Federal Trade Commission declaring that 
exclusive screening agreements for advertising films in excess of term of 1 
year were form of unfair competition, evidence was insufficient to sustain 
Commission’s findings that such agreements were unfair or that their prohi- 
bition would be in public interest. 


PROCEEDINGS BEFORE COMMISSION—PUBLIC INTEREST—IF FOUND LaAcKING IN 
CouURSE OF—COMMISSION Dury 


[634] If it appears at any time in course of proceeding before Federal 
Trade Commission on charge of unfair competition that proceeding is not in 
public interest, Commission should dismiss complaint. 


APPELLATE PROCEDURE AND PROCEEDINGS—PUBLIC INTEREST—IF COMPLAINT NOT 
THERETOFORE DISMISSED FOR LacK oF—CourtT Duty 


If Federal Trade Commission improperly fails to dismiss complaint as not 
being in public interest, Court of Appeals should, without inquiry into merits, 
dismiss suit upon petition to-review order. 


FEDERAL TRADE COMMISSION ACT—ScopE—PRIVATE RIGHTS AND UNFAIR METHODS, 
ETC. AS THERETOFORE DEFINED 


Federal Trade Commission Act was not passed to protect private rights, 
and it did not enlarge or change definition of unfair methods of competition 
as laid down by courts prior to its enactment. 


FEDERAL TRADE COMMISSION ACT—METHODS OF COMPETITION UNDER—IF MEANS OF 
ConpucTING LEGITIMATE BUSINESS HONEST, REASONABLE AND NECESSARY, AND 
WITHOUT SUBSTANTIAL MonopoListic TENDENCY, ETC. 


Let business be legitimate; let methods of conducting it be open, honest, 
without substantial monopolistic tendency, and free from deceptive acts and 
practices ; then no means that are just, truthful, reasonable, and requisite to 
successful operation of business are unfair methods of competition in com- 
merce in violation of Federal Trade Commission Act. 
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CEASE AND DEsIst ORDERS—MErHODS, ACTS AND PRACTICES—DEALING ON EXCLU- 
SIVE AND TyInG BASIS—EXcLUSIVE SCREENING AGREEMENTS FOR ADVERTISING 
FILM—WB#HERE IN Excess or 1 YEAR—WHETHER U NFAIR, OR PROHIBITION IN 
PUBLIC INTEREST 


Advertising company’s method of soliciting and obtaining exclusive con- 
tracts with motion picture exhibitors for longer period than 1 year for 
display of advertising films was not unfair or unreasonable merely because 
of term of contract and therefore cease and desist order was unauthorized. 

(The syllabus, with substituted captions, is taken from 
194 F. (2d) 633) 


On petition to review an order of the Commission, order set aside; 
complaint dismissed. 

Mr. Louis L. Rosen, New Orleans, La., for petitioner. 

Mr. J. B. Truly, Mr. Jno. W. Carter, Jr., Attorneys, Mr. W. T. 
Kelley, General Counsel, Mr. James W. Cassedy, Assistant General 
Counsel, Federal Trade Commission, Washington, D. C., for 
respondent. 

Before Hoimrs, Borau, and Strum, Circuit Judges. 

Homes, Circuit Judge: 

This is a proceeding under section 5 of the Federal Trade Com- 
mission Act, 15 U.S. C. 41, wherein the petitioner is charged with en- 
gaging in unfair methods of competition in commerce by entering 
into long-time exclusive screening agreements. The defense is, first 
a plea of res judicata and, second, a denial that the alleged exclusive 
agreements have a tendency or effect unduly to lessen, restrain, sup- 
press, or injure, competition in the distribution or exhibition of adver- 
tising films in motion picture theaters. The plea of res judicata was 
overruled by the Commission, and the case tried upon its merits. 

There is no charge in the complaint of any combination or con- 
spiracy; the sole charge is that the petitioner, individually, has been 
guilty of an unfair method of competition within the intent and mean- 
ing of the act. The Commission found the petitioner guilty as 
charged, and ordered it to cease and desist in the future from entering 
into theater screening agreements for a term in excess of one year; 
and also to discontinue in operation or effect any exclusive theater 
screening provisions in existing contracts when the unexpired term 
thereof extended for a period of more than 1 year from the date of the 
service of the cease and desist order. Three separate and similar 
complaints were issued at the same time against three other corpora- 
tions engaged in the same business. The cases were tried together 
under a stipulation that need not be fully stated here, but that: was 
intended to avoid the necessity of having certain witnesses repeat their 
testimony. | 

Passing the question of res judicata, we proceed to a consideration 
and determinat‘on of the case on its merits. In the conduct of its 
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business, the respondent enters [635] into written screening agree- 
ments with exhibitors for a maximum period of 5 years, the majority 
being written for terms of 1 year or 2 years. About 25 percent of peti- 
tioner’s screening agreements are for a period of 5 years. These agree- 
ments provide that the exhibitor shall properly display advertising 
films supplied by petitioner, return such films at the end of the screen- 
ing period, and that the petitioner will pay the exhibitor each month 
for screening as designated in the contract. A substantial number 
of the contracts provide that the exhibitor will display only adver- 
tising films furnished: by petitioner, except slides for charitable or 
governmental organizations or announcements of the theater’s coming 
attractions. The available space for screening advertisements is 
limited, as only about 60 percent of the theaters accept film adver- 
tising ; in addition, theater patrons resent the showing of too much of 
this character of advertising, and thus impose economic barriers on 
the amount that may be run. The time consumed that will be tol-. 
erated by the public is said to be from 3 to 6 minutes, or from 2 to 4 
percent of the time consumed by the show. 

The Commission concluded that an exclusive screening agreement 
for a period of 1 year was not an undue restraint on competition, 
but that such agreement for a longer period should be prohibited. — 
The record shows that there is free and open competition among the 
distributors to secure such agreements, and that, from the beginning 
of the industry, distributors have sought and obtained exclusive 
screening agreements. The Commission having determined that ex- 
clusive agreements are not unfair or illegal per se but are necessary 
for the operation of the business, we are confronted with preponderat- 
ing testimony that no prudent person could invest sufficient. capital in 
the business without assurance of exclusive screening space for a longer 
period than 1 year; and that theaters themselves frequently demand 
guaranties for a longer period, or otherwise refuse to exhibit motion 
picture advertisements. As pointed out by the dissenting member 
of the Commission, the prohibition runs to the length of the lease 
rather than to its terms. We quote further from the dissent as 
follows: 

“To understand the subject of this litigation one must know what 
trailer ads are because we are here concerned with the leasing of 
screen time in theaters for the exhibition of respondent’s trailer 
ads * * *. Generally, people believe any form of advertisement in 
a place of amusement is a bore and ought to be done away with. The 
small theater owner benefits from trailer ads. He is paid to show 
them. Features, newsreels, and shorts, cost him money. However, 
trailer ads actually reverse the flow of film money back into his own 
till. 


“The order in this case prohibits the trailer ad maker from leasing’ 


MOTION PICTURE SERVICE CO., INC. UV. FED. TRADE COM. 1767 


screen time from a theater owner for a greater period than 1 year. 
If we could do this, it might be a great favor to audiences. Unfortu- 
nately, the privilege of boring the public for pay is a theater owner’s 
inalienable right, provided he doesn’t carry the thing too far. 

“People know trailer ads help eke out an existence for the small 
exhibitor. It’s sort of a subsidy to keep the marginal operator alive. 
This is why audiences in small towns and communities sit quietly 
every night whilst the community theater parades a variety of com- 
mercial plugs across the screen. 

“T do not believe we should prohibit a theater owner from leasing 
exclusive space in his lobby, his basement, his roof or even on his 
screen for as long as he wants, provided the subject matter of the ad 
is legal. Yet that is in actual effect what the order here does. It 
restricts one class of persons (trailer ad distributors) from buying 
what another class (theater owners) may want to sell, namely a lease 
for more than 1 year. * * * AsTI pointed out at the beginning, trailer 
ads are a source of income to small theaters. The large and powerful 
movie house disdains to use such films. Asa consequence, any restric- 
tion on the right ‘to lease screen time affects only small-business men. 
For them, it may be that portion of income which represents the 
difference between profit and loss. I think the question as to whether 
a long or short [636] lease is the better should be left to the judgment 
of the small-business man. At least I would lke him to have the 
privilege of choice. Nowhere in our 43 volumes of decisions can I 
find where we have held a 1-year lease was legal but that the same 
lease for a longer period was an unfair act or practice in com- 
merce. * * * 

“When the Federal Trade Commission gets into determining how 
long an ad taker’s lease shall run, we open up an astonishing new 
field of activity for us and one that we might well wish ourselves out 
of before we hear the end of it. 

“On the one hand we have litigation against a can company doing 
a fifth of a billion dollars worth of business a year (the biggest in the 
world), and controlling over 46 percent of the ‘competition’ (if such 
it be) inthe sale of cans. (United States v. American Can Co., 8% Fed. | 
Supp. 18.) The majority opinion written to apply to the four com- 
panies sued states: ‘The total number of exclusive agreements held by 
respondents in the aggregate approximated 75 percent of total num- 
ber.’ To carry this reasoning a step further, if the F. T. C. had sued 
all the film ad companies we could justify antimonopoly orders against 
a tyro with 2 dollars worth of annual business on the grounds that he 
with all others approximated 100 percent of the total industry.” 

It, is self-evident, we think, that the theater owner is entitled to 
choose his own distributor, and to sell, assign, lease, or give, his space 
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for any purpose that he sees fit, subject to the police power of the 
State or Federal Government. In the instant case, because a large 
number of these films are transported in interstate commerce, the 
constitutional power of the United States to regulate commerce, and 
the statutes enacted in pursuance thereof, govern our decision. The 
ultimate determination of what constitutes unfair competition is for 
the court, not for the Commission; and the same rule must apply when 
the charge is that leases, sales, agreements, or understandings, sub- 
stantially lessen competition or tend to create a monopoly. Federal 
Trade Commission v. Curtis Publishing Co., 260 U. S. 568-580 [5 
BTC: 599 3 DSP @Dr271}. 

The court must inquire whether the Commission’s findings of fact 
are supported by substantial evidence; if so, they are conclusive; but 
as the statute grants jurisdiction to this court to affirm, modify, or 
set aside, any order of the Commission, it is our duty to examine the 
whole record; and, if from all the facts as found by the Commission, 
it clearly appears that no additional fact-findings are necessary and 
that, in the interest of justice, the controversy should be decided with- 
out further delay, the court has full power under the statute to decide 
the case and to affirm, modify, or set aside the order under review. 
15 U.S.C. A. 45 (c). Cf. Universal Camera Corp. v. N. L. R. B., 
340 U.S. 474, 71 8. Ct. 456, 95 L. Ed. 456. 

The petitioner’s solicitation and obtaining of exclusive theater 
screening agreements are methods of competition in commerce, but 
the proof has failed to establish that they are unfair or that their 
prohibition would be in the public interest. Thus there are absent 
two distinct prerequisites to the power of the Commission to issue its 
order in this case to cease and desist. Cf. Federal Trade Commission 
v. Raladam Company, 283 U. S. 648, 646, 648 [15 F. T. C. 598; 2 
S. & D. 116]. 

In another aspect, we have here a contract of agency, and our 
decision is governed by Federal Trade Commission v. Curtis Pub- 
lishing Co., 260 U.S. 568 [5 F. T. C.599;1S.&D. 271]. Ina strict 
legal sense, the theatre owners and operators have not sold or leased 
the petitioner any screening space, nor granted it any easement 
thereto; they are not the lessors or vendors of anything; it is the 
distributor who furnishes the films by bailment to the exhibitor. It 
is different from an easement for an advertisement on a lot or build- ° 
ing where the sign is erected by the advertiser, and the owner merely 
grants the right to put it there. Here the distributor has no right to 
enter the theatre-and operate the machine or display the advertise- 
ments; he has a contract for personal services, which the exhibitor is 
obligated to perform. The [637] exhibitor agrees properly to dis- 
play the advertisements at the rates and as provided in the screen- 
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ing agreement; and, with the exceptions stated, not to display any 
advertising films other than those furnished by the distributor. In 
other words, the exhibitor agrees to perform a specified service, for a 
stated period, at an agreed rate of compensation, and not to under- 
take the same service for any other distributor during the same period. 

If it appears at any time in the course‘of a proceeding such as this 
that it is not in the public interest, the Commission should dismiss 
the complaint. If the Commission fails to do it, “the court should, 
‘without inquiry into the merits, dismiss the suit.” Federal Trade 
Commission v. Klesner, 280 U.S. 19, 30, 68 A. L. R. 838, 846 [18 F. T. C. 
581; 15. & D. 1166].. We have not exercised this power but have 
decided the case on its merits, though it does not appear to be in the 
public interest to increase the number or amount of advertisements 
of this character. The Federal Trade Commission Act was not passed 
to protect private rights, and it did not enlarge or change the defini- 
tion of unfair methods of competition as laid down by the courts prior 
to its enactment. Federal Trade Commission v. Klesner, supra. 

Let the business of petitioner be legitimate; let its method of con- 
ducting it be open, honest, without substantial monopolistic tendency, 
and free from deceptive acts and practices; all of which is presumed 
to be true, and which presumption is not rebutted by the evidence: 
then no means that are just, truthful, reasonable, and requisite to the 
successful operation of the business, are unfair methods of competi- 
tion in commerce in violation of the Federal Trade Commission Act. 

Therefore, with available space and time for advertisements on the 
screen of motion-picture exhibitors severely limited, and with the 
business of distributors, by its nature, making it necessary that they 
have an assured outlet for a reasonable time for the screening of their 
prospective advertisements, we conclude that petitioner’s method of 
soliciting and obtaining exclusive contracts with exhibitors for longer 
periods than 1 year was not unfair or unreasonable, but was rendered 
desirable and necessary by good-business acumen and ordinarily pru- 
dent management. Consequently, the cease and desist order of the 
Commission is set aside and the complaint dismissed. Goldberg v. 
Tri-State Theatre Corp., 126 F. (2d) 26; United States v. Western 
Union Telegraph Co., 53 Fed. Supp. 377; State For Use of Independ- 
ence County v. Tad Screen Advertising Co., 133 S. W. (2) 1. 

It is so ordered. 
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THE WORLD SYNDICATE PUBLISHING CO., ET AL. vy. 
FEDERAL TRADE COMMISSION 


No. 10479—F. T. C. Docket 4634 


(Court of Appeals, Second Circuit. Apr. 7, 1952) 


Dismissal, for failure to prosecute, of petition to review order of November 22, 
1949, 46 F. T. C. 223, requiring respondent manufacturers and publishers of 
dictionaries to cease and desist from representing any of their dictionaries — 
as those of Noah Webster, as edited and revised by a staff of eminent au- 

-thorities in philology and lexicography, and as new and different from 
dictionaries previously published by respondents. 
Wittenberg, Carrington & Farnsworth, New York City, attorneys 
for petitioners. 
Mr. James W. Cassedy, Assistant General Counsel, Washington, 

D. C., for Federal Trade Commission. 

Petition to review dismissed in open court on April 7, 1952, for want 
of prosecution and for failure to comply with the court’s rules. 


W.H. BRADY & COMPANY, ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 11226—F. T. C. Docket 5298 


(Court of Appeals, District of Columbia. Apr. 12, 1952) 


Order dismissing, upon stipulation of parties, petition to review order of Aug. 
8, 1951, 48 F. T. C. 118, prohibiting interstate sale and distribution of push 
cards, punchboards, or other lottery devices. 

Mr. Thurman Hill, of Washington, D. C., and Mr. John C. Kelley, 
of Chicago, Ill., for petitioners. 
Mr. James W. Cassedy, Assistant General Counsel, of Washington, 

D. C., for Federal Trade Commission. 


ORDER 


This case came on for consideration on the petition for review of an 
order of the Federal Trade Commission and on petitioners’ motion for 
leave to adduce additional evidence before the Federal Trade Com- « 
mission and respondent having filed a stipulation for the dismissal 
of the petition for review and for the dismissal of the motion for leave 
to adduce additional evidence, it is 

Ordered by the Court that the petition for review of an order of the 


+Not reported in Federal Reporter. For ease before the Commission, see 48 F. T. C. 
113. 
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Federal Trade Commission and the motion to adduce additional evi- 
dence before the Federal Trade Commission filed herein be, and they 
are hereby, dismissed. 

Perr Courram. 


FEDERAL TRADE COMMISSION v. RUBEROID CO. 
RUBEROID CO. v. FEDERAL TRADE COMMISSION 


Nos. 448, 504—F. T. C. Docket 5017 


(United States Supreme Court. May 26, 1952) 


CEASE AND DxEsIsT OrpDERS—Scorpe aNpD HxTENT—AS PREVENTIVE AND PROSPECTIVE 


Orders of Federal Trade Commission are not intended to impose crimi- 
nal punishment or exact compensatory damages for past acts, but to prevent 
illegal practices in the future. 


CEASE AND DESIST OrDERS—ScOPE AND EXTENT—WHETHER LIMITED TO PRECISE 
Form oF ILLEGAL PRACTICE 


The Federal Trade Commission is not limited to prohibiting illegal prac- 
tice in the precise form in which it is found to have existed in the past, but 
may close all roads to the prohibited goal. 


CEASE AND DESIST ORDERS—IN GENERAL—COMMISSION DISCRETION . 


The Federal Trade Commission has wide discretion in choice of a remedy 
deemed adequate to cope with unlawful practices disclosed. 


APPELLATE PROCEDURE AND PROCEEDINGS—CBASE AND DESIST ORDERS—COMMISSION 
DISCRETION—APPELLATE LIMITATION 


Congress expected Federal Trade Commission to exercise special com- 
petence in formulating remedies to deal with problems in the general 
sphere of competitive practices, and courts will not interfere except where 
the remedy selected has no reasonable relation to unlawful practices found 


to exist. 


CEASE AND Desist OrpeERS—MeErHops, ACTS AND PRACTICES—DISCRIMINATING IN 
PrRIcE—DIFFERENTIALS—IF VERY SMALL, COMPETITIVELY SIGNIFICANT 


Where Federal Trade Commission found that very small differences in 
price were material factors in competition among manufacturer’s customers, 
and manufacturer offered no evidence to the contrary, Commission was not 
required to limit its prohibition against price discrimination to specific 
differential of five percent or more shown to have been adopted in past 
violations, but properly prohibited all price differentials between competing 


purchasers. 


1 Reported in 72 S. Ct. 800, 343 U. S. 470. For case before Commission, see 46 F. T. C. 
879. For last decision of Court below, herein concerned, see 191 F. (2d) 294, and, in 


this volume, at p. 1699. 
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CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES DISCRIMINATING IN 
PRICE CUSTOMER CATEGORIES AND PUNE ONAL DIFFERENCES 


Where there was ample evidence that roofing material manufacturer’s. 
classification of its customers did not follow real [801] functional differences, 
as between wholesalers, retailers, and contractors or applicators, and Fed- 
eral Trade Commission found that some purchasers operated as both whole- 
salers and applicators, cease and desist order properly prohibited dis- 
crimination between. any purchasers who in fact compete, without limitation 
to categories of customers among which previous discrimination had been 
found. 


CEASE AND DESIST ORDERS—SCOPE AND HxXTENT—DISCRIMINATING IN PRICE—PUR- 
CHASERS COMPETING IN RESALE AND DISTRIBUTION OF ROOFING MaATERIALS— 
WHETHER PROHIBITION APPLICABLE 'TO SALES TO COMPETING MANUFACTURERS OF 
PREFABRICATED HOUSES 


A cease and desist order prohibiting price discrimination among purchasers 
competitively engaged “in the resale or distribution” of roofing materials 
would not apply to sales to competing manufacturers of prefabricated 
houses, and wag not too broad. 


CEASE AND DESIST ORDERS—METHODS, ACTS. AND PRACTICES—DISCRIMINATING In 
PriceE—StTaTuTORY ExcerTiINnG Provisos—Ir nor INcLUDED IN ORDER 


Statutory provisos permitting price differentials which merely allow 
for differences in cost of manufacture, sale or delivery, or are made to 
meet equally low price of competitor, are necessarily implicit in every 
order issued under authority of the statute and hence need not be included 
in Federal Trade Commission’s cease and desist order. 


CEASE AND Dresist OrDERS—METHODS, ACTS AND PRACTICES—DISCRIMINATING IN 
PRIcE—STATUTORY EXxcEeEPTING PRovISOS—IF Nor INCLUDED IN ORDER—AS NoT 
PRECLUDING PRICE DIFFERENTIATING By SELLER IN NEw COMPETITIVE SITUATION 


The absence, from Federal Trade Commission’s cease and desist orders 
prohibiting price discrimination, of statutory exceptions of differentials 
allowing for differences in cost of manufacture, sale or delivery, or made 
to meet equally low price of competitor, cannot preclude seller from differ- 
entiating in price in a new competitive situation involving different circum- 
stances pursuant to statutory provisos. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES— DISCRIMINATING In 
Price—Ir Prick REDUCTION THEREAFTER By COMPETITOR 


Seller is not required to seek modification of Federal Trade Commission’s 
cease and desist order prohibiting price discrimination each time that 
a competitor’s price reduction requires it either to lower price in godd faith 
or lose a sales opportunity. 


CEASE AND Desist OrpDERS—METHODS, ACTS AND PRACTICES—DISCRIMINATING IN 
PRICE—STATUTORY HXCEPTING PRovisos—Ir Not INcLUDED IN ORDER—W HETHER 
BURDEN OF JUSTIFICATION SHIFTED THEREBY, OR ISSUES THERETOFORE SETTLED: 
SUBJECT TO RE-LITIGATION Bir 


The implied inclusion of statutory provisos permitting price reduction: 
in Federal Trade Commission’s cease and desist order prohibiting price 
discrimination does not shift from seller the burden of proof of justification, 
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or allow seller to relitigate issues already settled by prior proceedings before 
the Commission which resulted in an order that was affirmed in the courts. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—VIOLATION— 
DISCRIMINATING IN PRICE—DEFENSE JUSTIFICATION—COosTs AND COMPETI- 
TION—Ir THERETOFORE DECIDED AGAINST SELLER OR AVAILABLE SUPPORTING 
EvipENcE- Nor INTRODUCED 


- If questions of justification for price discrimination, claimed upon basis 
of facts relating to costs or meeting competition, have once been finally 
decided against seller or evidence supporting such defense was available to 
seller although not produced, seller cannot again interpose the same defense 
upon substantially similar facts when Federal Trade Commission seeks to 
show that its order has been violated. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—AFFIRMANCE 
AND PENFORCEMENT—CLAYTON ACT—DISCRIMINATING IN PRICE—VALIDITY OF 
OrDER—WHETHER ISSUE OF, AFTER ESTABLISHMENT, OPEN ON VIOLATION 


Where Federal Trade Commission seeks both affirmance and enforcement 
of its order prohibiting price discrimination in one proceeding, contending 
that seller has continued unlawful practices since the order was issued, 
court will review Commission’s determination in the ordinary manner, but 
questions thus settled .will not be open in deciding whether the order has 
[802] been violated, and should therefore be enforced. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—ENFORCE- 
MENT AND CONTEMPT PROCEEDINGS—DISCRIMINATING IN PRICE—DEFENSE 
JUSTIFICATION—AS LIMITED To STATUTORY, WHERE OPPORTUNITY TO PRESENT 
Not THERETOFORE AVAILABLE 


In contesting enforcement or contempt proceedings under cease and desist 
order prohibiting price discrimination, seller may plead only those facts 
constituting statutory justification which it has not had a previous oppor- 
tunity to present. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—ENFORCE- 
MENT——CLAYTON ACT—VIOLATION SHOWING AS PREREQUISITE 


The Federal Trade Commission cannot obtain a decree directing enforce- 
ment of an order issued under the Clayton Act in absence of showing that 
violation of the order has occurred or is imminent. 


SratTutTes AND STATUTORY CONSTRUCTION—IFEDERAL TRADE COMMISSION AND 
CLayron ACTS—AFFIRMANCE AND ENFORCEMENT OF ORDERS—THAT FORMER, 
Bur Nor Larrer, Act, AMENDED To REQUIRE ENFORCEMENT, BASED UPON 
VIOLATION, UPON AFFIRMANCE 


Where Congress amended Federal Trade Commission Act so as to require 
enforcement of order based upon violation thereof, upon affirmance of such 
order, but failed to pass bills seeking similar amendment of the Clayton 
Act, court would not reinterpret the Clayton Act so as to achieve the same 
result as the amendment sought. 


STATUTES AND SratTurory CoNsTrUCTION—CLAYTON ACT—HNFORCEMENT—IP 
HANDICAPPED By PROVISIONS OF ACT 
That effective enforcement of Clayton Act may be handicapped by present 
provisions of such Act is a question of policy for Congress, and not a question 
for court in interpreting the Act. 
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APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—HNFORCE- 
MENT—PETITIONS AND CrOss-PETITIONS—CLAYTON ACT—VIOLATION SHOWING 
AS PREREQUISITE . 

Violation of cease and desist order prohibiting price discrimination, as a 
statutory prerequisite to enforcement of such order, applies when Federal 
Trade Commission seeks enforcement by cross-petition after review has 
been set in motion by the party subject to the order, as well as when the 
Commission makes the original application. 


(The syllabus, with substituted captions, is taken from 
72S. Ct. 800) 


On writs of certiorari to the Court of Appeals for Second Circuit, 
judgment affirmed, Mr. Justice Black, otherwise concurring, thinking 
that the order should expressly except permitted cost and competitive 
differentials; and Mr. Justice Douglas and Mr. Justice Jackson 
dissenting. 


Mr. James W. Cassedy, of Washington, D. C., for Federal Trade _ 


Commission. 
[471] Ur. Cyrus Austin, of New York City, for Ruberoid Co. 


[472] Mr. Jusrice Cuarx delivered the opinion of the Court. 

In this case we granted cross-petitions for certiorari to review the 
decree of the Court of Appeals affirming, but refusing to enforce, a 
cease and desist order issued by the Federal Trade Commission to the 
Ruberoid Co. 

Ruberoid is one of the Nation’s largest manufacturers of asphalt and 
asbestos roofing materials and allied products. The Commission 
found that Ruberoid, in a number of specific instances, had discrimi- 
nated among customers in the prices charged them for roofing ma- 
terials. Further finding that the effect of those discriminations “may 
be substantially to lessen competition in the line of commerce in which 
{those customers] are engaged, and to injure, destroy, or prevent com- 
petition between [those customers],”? the Commission held that the 
discriminations were violations of Section 2 (a) of the Clayton Act, 
as amended by the Robinson-Patman Act. 46 F.T.C.379. Ruberoid 
was ordered to: 

“[C ]Jease and desist from discriminating in price: 

“By selling such products of like [803] grade and quality to any 


purchaser at prices lower than those granted other purchasers who in | 


fact compete with the favored purchaser in the resale or distribution 
of such products.” 4 


Upon Ruberoid’s petition for review, the Court of Appeals affirmed 


246 F. T. C. 379, 386. 
* 38 Stat. 730, as amended, 49 Stat. 1526, 15 U. S. C. $18. 
*46 F. T. C. 379, 387. 
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and granted enforcement of the order. 189 F. (2d) 893. However, 
on rehearing, the Court of Appeals amended its mandate to strike 
that part which directed enforcement. 191 F. (2d) 294. We granted 
certiorari to review questions, important in the administration of the 
Clayton Act, as to the scope and enforcement of Federal Trade Com- 
mission orders. 342 U.S. 917. 

[473] We first consider the contentions of Ruberoid, which are 
mainly attacks upon the breadth of the order. Orders of the Federal 
Trade Commission are not intended to impose criminal punishment 
or exact compensatory damages for past acts, but to prevent illegal 
practices in the future. In carrying out this function the Commission 
is not limited to prohibiting the illegal practice in the precise form 
in which it is found to have existed in the past. If the Commission 
is to attain the objectives Congress envisioned, it cannot be required 
to confine its road block to the narrow lane the transgressor has 
traveled; it must be allowed effectively to close all roads to the pro- 
hibited goal, so that its order may not be by-passed with impunity. 
Moreover, “[t]he Commission has wide discretion in its choice of a 
remedy deemed adequate to cope with the unlawful practices” dis- 
closed. Jacob Siegel Co. v. Federal Trade Comm’n, 327 U.S. 608, 611 
[42 F. T. C. 902; 4S. & D. 476] (1946). Congress placed the primary 
' responsibility for fashioning such orders upon the Commission, and 
Congress expected the Commission to exercise a special competence in 
formulating remedies to deal with problems in the general sphere of 
‘competitive practices.° Therefore we have said that “the courts will 
not interfere except where the remedy selected has no reasonable rela- 
tion to the unlawful practices found to exist.” Jd., at 613. 

In the light of these principles, we examine the specific objections 
of Ruberoid to the order in this case. First, it is argued that the order 
went too far in prohibiting ad/ price differentials between competing 
purchasers, although only differentials of 5 percent or more were 
found. But the Commission found that very small differences in price 
[474] were material factors in competition among Ruberoid’s cus- 
tomers, and Ruberoid offered no evidence to the contrary. In this 
state of the record the Commission was not required to limit its pro- 
hibition to the specific differential shown to have been adopted in past 
violations of the statute.’ In the absence of any indication that a 
lesser discrimination might not affect competition there was no need 

& Federal Trade Comm’n vy. Morton Salt Oo., 334 U. S. 87, 51-52 [44 F. T. C. 1499; 


4S. & D. 716] (1948) ; ef. International Salt Co. vy. United States, 332 U. S. 392, 398- 


400 (1947). 

6 Federal Trade Comm’n v. Cement Institute, 383 U. S. 688, 726-727 [45 F. T. C. 1063; 
4S. & D. 676] (1948) ; 88 Stat. 722, 15 U.S. C. § 47. 

7 Federal Trade Comm’n vy. Morton Salt Co., 334 U. S. 87, 51-52 [44 F. T. C. 1499; 
4S. & D. 716] (1948) ; ef. Labor Board v. Hwpress Publishing Co., 312 U. S. 426, 436- 


4387 (1941). 
2138840—54——115 


1776 FEDERAL TRADE COMMISSION DECISIONS 


to afford an escape clause through which the seller might frustrate 
the whole purpose of the proceedings and the order by limiting future 
discrimination to something less than 5 percent.* 

[804] The roofing material customers of Ruberoid may be classified 
as wholesalers, retailers, and roofing contractors or applicators.? ‘The 
discriminations found by the Commission were in sales to retailers 
and applicators. The [475] Commission held that there was insuffi- 
cient evidence in the record to establish discrimination among whole- 
salers, as such. Ruberoid contends that the order should have been 
similarly limited to sales to retailers and applicators. But there was 
ample evidence that Ruberoid’s classification of its customers did 
not follow real functional differences. Thus some purchasers which 
Ruberoid designated as “wholesalers” and to which Ruberoid al- 
lowed extra discounts in fact competed with other purchasers as ap- 
plicators. And the Commission found that some purchasers operated 
as both wholesalers and applicators. So finding, the Commission dis- 
regarded these ambiguous labels, which might be used to cloak dis- 
criminatory discounts to favored customers, and stated its order in 
terms of “purchasers who in fact compete.” Thus stated, we think the 
order is understandable, reasonably related to the facts shown by the 
evidence, and within the broad discretion which the Commission pos- 
sesses in determining remedies. 

Finally, Ruberoid complains that the order enjoins lawful acts by 
failing to except from its prohibitions differentials which merely make 
allowances for differences in cost of manufacture, sale or delivery, or 
which are made in good faith to meet an equally low price of a com- 
petitor. Differences in price satisfying either of these tests are per- 
mitted by the terms of the act.%° It is argued that the Commission 


s“True, the Commission did not merely prohibit future discounts, rebates, and allow- 
ances in the exact mathematical percentages previously utilized by respondent. Had the 
order done no more than that, respondent could have continued substantially the same 
unlawful practices despite the order by simply altering the discount percentages and 
the quantities of salt to which the percentages applied.” Federal Trade Comm’n v. Morton 
Salt Co., 334 U. S. 37, 52-53 [44 F. T. C. 1499; 4 S. & D. 716] (1948). The discussion 
following these words in the Morton Salt case, of certain aspects of the order in question 
there, manifestly affords no support to Ruberoid’s contention here. Jd., at 53-54. 

®Ruberoid suggests a fourth category of purchasers—manufacturers—and contends 
that the order is too broad in that it prohibits discrimination in sales to that group, 
e. g., in sales of shingles to competing manufacturers of prefabricated houses. We need 
not consider whether such an order would be too broad because we do not think the order 
here applies to such sales. By its terms, the order covers only sales to those competitively 
engaged “in the resale or distribution of such products [i. e., ‘asbestos or asphalt roofing. 
materials’],’’ and not sales to those who use roofing materials in the fabrication of wholly 
new and different products. 

70 “{Njothing herein contained shall prevent differentials which make only due allow- 
ance for differences in the cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such purchasers sold or deliv- 
ered. * * * 49 Stat. 1526, 15 U. S. C. §13 (a). “[N]Jothing herein contained shall pre- 
vent a seller rebutting the prima-facie case thus made by showing that his lower price 
* * * was made in good faith to meet an equally low price of a competitor. * * *” 
49 Stat. 1526, 15 U. S. C. § 13 (b), Standard Oil Oo. v. Federal Trade Comm’n, 340 U. S- 
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has radically broadened its prohibitory [476] powers through fail- 
ure to include these provisos in the order. We do not think so because 
we think the provisos are necessarily implicit in every order issued 
under the authority of the act, just as if the order set them out in 
extenso. Although previous Commission orders have included these 
provisos, they gained no force by that inclusion. Their absence can- 
not preclude the seller from differentiating in price in a new com- 
petitive situation involving different circumstances where it can 
justify the discrimination in accordance with the statutory provisos. 


Nor is the seller required to seek modification [805] of the order 


each time, for example, that a competitor’s price reduction requires 
it either to lower its price in good faith to meet the lower competing 
price or to lose a fleeting sales opportunity. On the other hand, the 
implied inclusion of the provisos in the order does not shift from the 
seller the burden of proof of justification.+ Neither does recognition 
of the implicit availability of these defenses allow the seller to reliti- 
gate issues already settled by prior proceedings before the Commission 
which resulted in an order that was affirmed in the courts. If ques- 
tions of justification, claimed upon the basis of facts relating to costs 
or meeting competition, have once been finally decided against the 


_ seller, it cannot again interpose the same defense upon substantially 


similar facts when the Commission seeks to show that its order has 
been violated? [477] The same result follows where the evidence 
supporting the defense, although not produced in the previous pro- 
ceedings, was then available to the seller. In short, the seller, in con- 
testing enforcement or contempt proceedings, may plead only those 
facts constituting statutory justification which it has not had a pre- 
vious opportunity to present. 

The sole question presented by the Commission’s petition concerns 
the lower court’s holding, with one dissent, that the Commission could 
not “obtain a decree directing enforcement of an order issued under the 
Clayton Act in the absence of showing that a violation of the order 
has occurred or is imminent.” The pertinent parts of the Act provide: 

“Tf such person [subject to the order] fails or neglects to obey such 


231 [47 F. T. C. 1766] (1951). Ruberoid does not complain of the omission from the 
order of the statutory provisos relating to the seller’s right to select its own customers 
and to price changes in response to changing conditions affecting the market for, or the 
marketability of, the goods concerned. Hence we go not deal with those defenses here. 

11 Cf, Federal Trade Comm’n Vv. Morton Salt Co., 334 U. S. 87, 44-45 [44 F. T. C. 1499; 
4S. & D. 716] (1948) (cost justification) ; Federal Tr ade Comm’n v, A. H. Staley Mfg. Co., 
324 U. S. 746 [40 F. T. C. 906; 4S. & D. 346] (1945) (meeting-competition justification). 

22, Where the Commission seeks both affirmance and enforcement of its order in one 
proceeding, contending that the seller has continued in its unlawful practices since the 
order was issued, the court, in deciding whether the order should be affirmed, will of course 
review the determination of the Commission in the ordinary manner. But questions thus 
settled will not be open in deciding whether the order has been violated and should therefore 


be enforced. 
13191 F. (2d) 294, 295. 
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order of the commission * * * while the same is in effect, the 
commission * * * may apply to the circuit court of appeals of 
the United States * * * for the enforcement of its order. * * * 
[T]he court * * * shall have power to make and enter * * * 
a decree affirming, modifying, or setting aside the order of the com- 
missin 

“Any party required by such order of the commission 
cease and desist from a violation charged may obtain a review of such 
order in said circuit court of appeals by filing in the court a written 
petition praying that the order of the commission * * * be set 
aside. * * * [T]he court shall have the same jurisdiction to affirm, 
set aside, or modify the order of the commission * * * as in the 
case of an application [478] by the commission * * * for the en- 
forcement of itsorder. * * * 

“The jurisdiction of the circuit court of appeals of the United States 
to enforce, set aside, or modify orders of the commission * * * 
shall be exclusive.” * 

The Commission argues, first, that the provision authorizing it to 
apply for enforcement “if such person fails or neglects to obey such 
order” is merely “a Congressional directive to the Commission as to the 
circumstances under which it may go into court to seek enforcement,” 
which does not amount to a prerequisite [806] to the court’s granting 
of enforcement. We cannot subscribe to this argument, which dis- 
regards the unequivocal language of the statute and its consistent 
interpretation over the 38 year period of its existence. Congress, in 
1988, amended similar language in the Federal Trade Commission Act, 
so that the reviewing court is now plainly required, upon affirmance, 
to enforce an order based upon violation of that act.17 The Commission 
has [479] repeatedly sought similar amendment of the Clayton Act 
provisions involved in this case.1* We will not now achieve the same 


eee eee Gy 


7438 Stat. 735, as amended, 15 U.S. C. § 21. 

16 Brief for the Federal Trade Commission in No. 448, p. 16. 

6H. g., Federal Trade Comm'n v. Whitney ¢ Co., 192 F. (2d), 746 [48 F. T. C. 1723] 
(C. A. 9th Cir. 1951) ; Federal Trade Comm’n v. Standard Brands, Inc., 189 F. (2d) 510 
{47 F. T. C. 1881] (C. A. 2d Cir. 1951); Federal Trade Comm’n v. Herzog, 150 F. (2d) 450 
[41 F. T. C. 426; 4S. & D. 399] (C. A. 2d Cir. 1945) ; Federal Trade Comm/’n v. Baltimore 
Paint & Color Works, 41 F, (2d) 474 [14 F. T. C. 675; 2S. & D. 75] (C. A. 4th Cir. 1930) ; 
Federal Trade Comm’n v. Balme, 23 F. (2d) 615 [11 F. T. C. 717; 1 S. & D. 666] (C. A. 
2d Cir. 1928); Federal Trade Comm/’n v. Standard Education Society, 14 F. (2d) 947 
{10 F. T. C. 751; 18. & D. 567] (C. A. 7th Cir. 1926). The last three cases cited arose 
under the Federal Trade Commission Act, but since the Clayton Act provisions involved 
here are identical with the corresponding provisions of the Federal Trade Commission Act 
prior to 1938, 38 Stat. 720, the decisions make no distinction between them. 

“To the extent that the order of the Commission is affirmed, the court shall thereupon 
issue its own order commanding obedience to the terms of such order of the Commission.’ 
52 Stat. 113, 15 U. S. C. § 45 (ce). Unless the party subject to an order issued under the 
provisions of the Federal Trade Commission Act files a petition for review within 60 days, 
the order becomes final and its violation punishable. 52 Stat. 118-114, 15 U. Ss. C. 
§ 45 (g) and (1). 

BH. g., F. T, C. Ann. Rep. 7-8 (1951); FE. DC. Ann. Reps 12 (1948); F. T. Cc. Ann. 
Rep. 13 (1947) ; F. T. C. Ann. Rep. 12 (1946). 
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result by reinterpretation in the face of Congress’ failure to pass the 
bills thus brought before it.° Effective enforcement of the Clayton Act 
by the Commission may be handicapped by the present provisions, but 
that is a question of policy for Congress. 

Alternatively, the Commission argues that, even though disobedience 
of the order is a condition to enforcement upon the application of the 
Commission, there is no such condition where the order comes before 
the court upon petition for review by the affected party. This argu- 
ment begins with the difference in language between the statutory 
paragraphs providing for review at the instance of the respective 
parties, but consideration of the section as a whole convinces us that 
the most that can be said for the argument is that the section is am- 
biguous. We think the statutory prerequisite to enforcement applies 
when the Commission seeks enforcement by cross-petition after review 
has been set in motion by the party subject to the order as well as 
when the Commission makes the original application.” There is no 
reason why one who has complied with the order, but who seeks to have 
it reviewed and modified or set aside, should be placed in a worse 
position than one who does not exercise that right. We doubt that 
Congress intended its requirement for enforcement to depend entirely 
upon which party goes to court first. 

Affirmed. | 

Mr. Justice Brack concurs in the judgment and opinion of the 
Court, except that he thinks the Commission’s order should expressly 
except from its prohibitions differentials which merely make allow- 
ances for differences in the cost of manufacture, sale, or delivery, or 
which are made in good faith to meet an equally low price of a 
competitor. 

[807] Mr. Justice Franxrorter, not having heard the argument, 
owing to illness, took no part in the disposition of this case. 

Mr. Justice Dovexas dissents from the denial of enforcement of 
the order. 

Mr. Justice Jackson, dissenting in No. 504. 

The Federal Trade Commission, in July of 1948, instituted before 
itself a proceeding against petitioner on a charge of discriminating 
in price between customers in violation of subsection (a) of section 2 
of the Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936, U.S. C. Title 15, sec. 13 (a). 

Several violations were proved and admitted to have occurred in 
1941. No serious opposition was offered to an order to cease and 

129. g., H. R. 10176, 75th Cong., 3d Sess.; H. R. 3402, 81st Cong., 1st Sess. 

2% Accord, e. g., Federal Trade Comm’n v. Fairyfoot Products Co., 94 F. (2d) 844 [26 
F. T. C. 1507; 2 8. & D. 444] (C. A. 7th Cir. 1938) ; Butterick Co. v. Federal Trade Comm’n, 


4 F. (2d) 910 [8 F. T. C. 602; 1 S. & D. 878] (C. A. 2d Cir. 1925) ; L. B. Silver Co. v. 
Federal Trade Comm/’n, 292 Fed. 752 [6 F. T. C. 608; 1 S. & D. 327], (C. A. 6th Cir. 


1923). 
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desist from such discriminations, but petitioner did object to being 
ordered to cease types of violations it never had begun and asked 
that any order include a clause to the effect that it did not forbid the 
price differentials between customers which are expressly allowed 
by statute. 

[481] However, the Commission refused to include such a provi- 
sion as “unnecessary to assure respondent [petitioner here] its full 
legal rights.” It also rejected the specific and limited order recom- 
mended by its Examiner and substituted a sweeping general order 
to “cease and desist from discriminating in price: By selling such 
products of like grade and quality to any purchasers who in fact 
compete with the favored purchaser in the resale or distribution of 
such products.” It wrote no opinion and gave only the most cryptic 
reasons in its findings.” 

On proceedings for review, petitioner attacked this order for its 
indeterminateness and its prohibition of differentials allowed by stat- 
ute. The Court of Appeals, however, affirmed, saying: 

“We sympathize with the petitioner’s position and can realize the 
difficulties of conducting business under such general prohibitions. 
Nevertheless we are convinced that the cause of the trouble is the Act 
itself, which is vague and general in its wording and which cannot 
be translated with assurance into any detailed set of guiding yard- 
sticks.” ” 

This appraisal of the result of almost 10 years of litigation exposes 
a grave deficiency either in the Act itself or in the administrative 
process by which it has been applied. Admitting that the statute is 
“vague and general in its wording,” it does not follow that a cease 
and desist order implementing it should be. JI think such an outcome 
of administrative proceedings is not acceptable. We would rectify 
and advance the administrative process, [482] which has become an 
indispensable adjunct to modern government, by returning this case 
to the Commission to perform its most useful function in administer- 
ing an admittedly complicated act. 

If the Court of Appeals were correct, it would mean that the inter- 
cession of the administrative process between the Congress and the 
Court does nothing either to define petitioner’s duty and liabilities or 
to impose sanctions. Congress might as well have declared, in these 
comprehensive terms, a duty not to discriminate and provided for 
prosecution of violations in the courts. That, of course, would im- 
pose on the courts the task of determining the meaning and applica- 
tion of the law to the facts. But that is just the task that this order 


214 comprehensive study has pointed out the early failure of this Commission (and it 
applies as well to others) to clarify and develop the law and thereby, avoid litigation by 
careful published opinions. Henderson, The Federal Trade Commission 334. 

2 Ruberoid Co. v. Federal Trade Commission, 189 F. (2d) 898, 894 [47 F. T. C. 1838]. 
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imposes upon the courts in event of a contempt proceeding. The 
courts have derived no more detailed “guiding yardsticks” from the 
Commission than from Congress. On the contrary, the ultimate en- 
forcement is further confused by the administrative proceeding, be- 
cause it winds [808] up with an order which literally forbids what 
the Act expressly allows and thus adds to the difficulty of eventual 
sanctions should they become necessary. 

If the unsound result here were an isolated example of malaise in 
the administrative scheme, its tolerance by the Court would be less 
troubling, though no less wrong. But I think its decision may en- 
courage a deterioration of the administrative process of which this case 
is symptomatic and which invites invasion of the independent agency 
administrative field by executive agencies. Other symptoms, betoken- 
ing the same basic confusion, are the numerous occasions when ad- 
ministrative findings are inadequate for purposes of review and recent 
instances in which part of the government appears before us fight- 
ing another part—usually a wholly executive-controlled agency at- 
tacking one of the independent administrative agencies—the Depart- 
ments of Agriculture (Secretary of [483] Agriculture v. United 
States, 344 U. S. 298) and Justice (United States v. Interstate Com- 
merce Commission, 337 U. S. 426) against the Interstate Commerce 
Commission, the Department of Justice against the Maritime Commis- 
sion (Far Fast Conference v. United States, 342 U. 8. 570), the Sec- 
retary of the Interior against the Federal Power Commission (United 
States ex rel. Chapman v. Federal Power Commission, 345 U. S. 
153). Abstract propositions may not solve concrete cases, but, when 
basic confusion is responsible for a particular result, resort to the 
fundamental principles which determine the position of the adminis- 
trative process in our system may help to illuminate the shortcomings 
of that result. 


J. Tue Act, Lixr Many Recutarory Mrasurns, SKETCHES A GENERAL 
OutTiine Wuicu Contemeiates Its COMPLETION AND CLARIFICATION 
By THE ADMINISTRATIVE Process BrrorE Court ReEvIEw oR 

ENFORCEMENT. 


This section of the act admittedly is complicated and vague in itself 
and even more so in its context. Indeed, the Court of Appeals seems 
to have thought it almost beyond understanding. By the act, nothing 
is commanded to be done or omitted unconditionally, and no conduct 
or omission is per se punishable. The commercial discriminations 
which it forbids are those only which meet three statutory conditions 
and survive the test of five statutory provisos. To determine which 
of its overlapping and conflicting policies shall govern a particular 
case involves inquiry into grades and qualities of goods, discrimina- 
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tions and their economic effects on interstate commerce, competition 
between customers, the economic effect of price differentials to lessen 
competition or tend to create a monopoly, allowance for differences in 
cost of [484] manufacturing, sale or delivery and good faith in meet- 
ing of the price, services or facilities of competitors. 

This act exemplifies the complexity of the modern lawmaking task 
and a common technique for regulatory legislation. It is typical of 
instances where the Congress cannot itself make every choice between 
possible lines of policy. It must legislate in generalities and delegate 
the final detailed choices to some authority with considerable latitude 
to conform its orders to administrative as well as legislative policies. 

The large importance that policy and expertise were expected to 
play in reducing this act to “guiding yardsticks” is evidenced by the 
fact that authority to enforce the section is not confided to a single 
body for all industries but is dispersed among four administrative 
agencies which deal with special types of commerce besides the Federal 
Trade Commission.” 

[809] A seller may violate this section of the act without guilty 
knowledge or intent and may unwittingly subject himself to a cease 
and desist order. But neither violation of the act or the order will 
call for criminal sanctions; neither is even enforceable on behalf of 
the United States by injunction until after an administrative proceed- 
ing has resulted in a cease and desist order and it has been reviewed and 
affirmed, if review be sought, by the Court of Appeals. Only an 
enforcement order issued from the court carries public sanctions, 
and its violation is punishable as a contempt. [[485] 

Thus Congress, in this act, has refrained from imposition of an 
unconditional duty directly enforceable by the government through 
civil or criminal proceedings in court, as it has in the Sherman Anti- 
trust Act and the Wilson Tariff Act of 1894. It has carefully kept 
such cases as this out of the courts and has shielded a violator from 
any penalty until the administrative tribunal hands down a defini- 
tive order. The difference is accented by another section of the 
Robinson-Patman Act which does make participation by any person 
in specified transactions which discriminate “to his knowledge” a 
criminal violation judicially punishable. 

It may help clarify the proper administrative function in such 
cases to think of the legislation as unfinished law which the administra- 


215 U. S. C. § 21 vests enforcement in the Interstate Commerce Commission where 
applicable to certain regulated common carriers; in the Federal Communications Com- 
mission as to wire and radio communications ; Civil Aeronautics Board as to air carriers; 
Federal Reserve Board as to banks, etc., and Federal Trade Commission as to all other 
types of commerce. 

TRIS SS: Csi. 

7515 U.S. C. §§ 1-4, 8, 9. 

%15 U.S. C. § 13 (a). [18a] 
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tive body must complete before it is ready for application.2” In a 
very real sense the legislation [809] does not bring to a close the 
making of the law. The Congress is not able or willing to finish the 
task of prescribing a positive and precise legal right or duty by 
eliminating all further choice between policies, expediences or con- 
flicting guides, and so leaves the rounding out of its command to 
another, smaller and specialized agency. 

It is characteristic of such legislation that it does not undertake to 
declare an end result in particular cases but rather undertakes to con- 
trol the processes in the administrator’s mind by which he shall reach 
results. Because Congress cannot predetermine the weight and effect 
of the presence or absence of all of the competing considerations or 
conditions which should influence decisions regulating modern busi- 
ness decisions, it attempts no more than to indicate generally the out- 
side limits of the ultimate result and to set out matters about which the 
administrator must think when he is determining what within those 
confines the compulsion in a particular case is to be. 

Such legislation does not confer on any of the parties in interest the 
right to a particular result, nor even to what we might think ought to 
be the correct one, but it gives them the right to a process for deter- 
mining these rights and duties. Montana-Dakota Utilities Co. v. 
Northwestern [810] Public Service Co., 341 U. S. 246, 251; Phelps 
Dodge Corp. v. Labor Board, 313 U.S. 177, 194, 195. 

Such legislation represents inchoate law in the sense that it does not 
lay down rules which call for immediate compliance on pain of 
punishment by judicial process. The intervention of another author- 
ity must mature and perfect an effective rule of conduct before one 
is subject to coercion. The statute, in order to rule any individual 
case, requires an additional exercise of discretion and that [4874 last 
touch of selection which neither the primary legislator nor the review- 
ing court can supply. The only reason for the intervention of an 
administrative body is to exercise a grant of unexpended legislative 


27For emphasis and appreciation of this concept of American administrative law and 
of the function of the administrative tribunal as we have evolved it, I am indebted to an 
unpublished treatise by Dr. Robert F. Weissenstein, whose Viennese and Huropean back- 
ground, education, and practice gave him a perspective attained with difficulty aye us who 
are so accustomed to our own process. 

Lord Chancellor Herschell has employed a different but effective figure. ‘The truth is,” 
said he, “the legislation is a skeleton piece of legislation left to be filled up in all its 
substantial and material particulars by the action of rules to be made by the Board of 
Trade. * * * it was the intention of the Legislature having expressed the general object, 
and having provided the necessary penalty, to leave the subordinate legislation, so to speak, 
to be carried out by the Board of Trade.” Institute of Patent Agents v. Lockwood, 1894 
A. C. 347, 356-357. 

For an excellent study of English “Delegated Legislation Today” see Willis, Parliamen- 
tary Powers of English Government Departments, ¢c. II, p. 47. For the extent to which 
this system has been used in England, see Lord Macmillan, Local Government Law ay 
Administration in England and Wales, Vol. I, Preface. 


1784 FEDERAL TRADE COMMISSION DECISIONS 


power to weigh what the legislature wants weighed, to reduce con- 
flicting abstract policies to a concrete net remainder of duty or right. 
Then, and then only, do we have a completed expression of the legis- 
lative will, in an administrative order which we may call a sort of 
secondary legislation, ready to be enforced by the courts. 


Il. THe ConstiruTionAL INDEPENDENCE OF THE ADMINISTRATIVE 
TRIBUNAL Presupposes THat rr Witn PerrorRM THE FUNCTION OF 
Competing UnrinisHep Law. 


The rise of administrative bodies probably has been the most signifi- 
cant legal trend of the last century and perhaps more values today are 
affected by their decisions than by those of all the courts, review of 
administrative decisions apart. They also have begun to have im- 
portant consequences on personal right. Cf. United States v. 
Spector, 348 U.S. 169. They have become a veritable fourth branch 
of the Government, which has deranged our three-branch legal theories 
much as the concept of a fourth dimension unsettles our three-dimen- 
sional thinking. 

Courts have differed in assigning a place to these seemingly neces- 
sary bodies in our constitutional system. Administrative agencies 
have been called quasi-legislative, quasi-excutive or quasi-judicial, as 
the occasion required, in order to validate their functions within the 
separation-of-powers scheme of the Constitution. The mere retreat 
to the qualifying “quasi” is implicit with confession that all recog- 
nized classifications have broken [488] down, and “quasi” is a smooth 
cover which we draw over our confusion as we might use a counter- 
pane to conceal a disordered bed. 

The perfect example is the Federal Trade Commission itself. By 
the doctrine that it exercises legislative discretions as to policy in 
completing and perfecting the legislative process, it has escaped execu- 
tive domination on the one hand and been exempted in large measure 
from judicial review on the other. If all it has to do is to order the 
literal statute faithful executed, it would exercise a function con- 
fided exclusively to the President and would be subject to his control. 
Cf. Myers v. United States, 272 U.S. 52; U.S. Const., Art. IT, §§ 1, 3. 
This Court saved it from executive domination only by recourse to the 
doctrine that “In administering the provisions of the statute in respect 
of ‘unfair methods of competition’—that is to say in filling in and ad- 
ministering the details embodied by that general standard—the com- 
mission acts in part quasi-legislatively and in part quasi-judicially.” 
Humphrey’s Executor v. United States, 295 U.S. 602, 628. 

When Congress enacts a statute that is complete in policy aspects 
and ready to be executed as law, Congress has recognized that enforce- 
ment is only an executive function and has yielded that duty to wholly 
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executive agencies, even though determination of fact questions was 
necessary. Examples of the creation of such rights [489] and obli- 
gations are patent, revenue and customs [811] laws. Only where the 
law is not yet clear of policy elements and therefore not ready for 
mere executive enforcement is it withdrawn from the executive depart- 
ment and confined to independent tribunals. If the tribunal to which 
such discretion is delegated does nothing but promulgate as its own 
decision the generalities of its statutory charter, the rationale for 
placing it beyond executive control is gone. 


[490] III. Tue Quast-Lecisnative Function or Firing in Branxk 
Spaces IN Regunatory LucisLaTion AND RECONCILING CONFLICTING 
Ponicy Sranparps Must Nerruer Br Passep On To THE Courts 
Nor AssuMeEp sy THEM. 


That the work of a Commission in translating an abstract statute 
into a concrete cease and desist order in large measure escapes judicial 
review because of its legislative character is an axiom of administra- 
tive law, as the Court’s decision herein shows. In delegating the 
function of filling out the legislative will in particular cases, Congress 
must not leave the statute too empty of meaning. Courts look to its 
standards to see whether the Commission’s result is within the pre- 
scribed terms of reference, whether the secondary legislation properly 
derives from the primary legislation. 

Then, too, we look to administrative findings, not to reconsider 


*8'The legislative history of the Fair Labor Standards Act, 29 U. S. C. § 201 et seq., 
exemplifies the choice which Congress must make between itself completing the legisla- 
tion, and delegating the completion to an administrative agency. H. R. Rep. No. 2738, 
75th Cong., 3d Sess., sets forth a summary of both the House Bill and the Senate Bill. 
The Senate Bill provided for the creation of a Labor Standards Board composed of five 
members, which was empowered to declare from time to time, for such occupations as 
are brought within the bill, minimum wages “which shall be as nearly adequate as eco- 
nomically feasible without curtailing opportunity for employment, to maintain a minimum 
standard of living necessary for health, efficiency, and general well being * * *” but not 
in excess of 40 cents per hour. Jd., at 15. Similar provisions empowered the Board to 
determine maximum hours, provided that in no case should the maximum be set at less 
than 40 hours. Jd., at 16. Likewise, the Board was empowered to require the elimina- 
tion of substandard labor conditions. Jd., at 17. 

The House Bill, on the other hand, itself laid down the minimum wage and maximum 
hour requirements, id., 22-23, and gave to the Secretary of Labor discretion only to deter- 
mine which industries were within the terms of the law, plus the power to investigate 
compliance with the law. Jd., at 23. The Act as ultimately adopted followed the House 
Bill; although there was created the office of Administrator of the Wage and Hour Divi- 
sion in the Department of Labor, the Administrator was given discretion only in minor 
matters relating to the applicability of the congressional standards. 52 Stat. 1060, 29 
U.S. C. § 201 et seq. 

The Administration favored the plan of delegating legislative discretion to an inde- 
pendent administrative body to apply general standards to concrete cases. See testimony 
of Secretary of Labor Frances Perkins, Joint Hearings before the Senate Committee on 
Education and Labor and the House Committee on Labor on §S, 2475 and H. R. 7200, 75th 
Cong., 1st Sess. 178. However, the attempt of Congress itself to complete this complex 
law for enforcement by the Executive, through the courts, not only flooded the courts with 
litigations, but the courts’ interpretation of the Act contrary to the policy which Congress 
thought it had indicated had disastrous consequences. 61 Stat. 84, 29 U.S. C. § 251 et seq. 
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their justification, but to learn whether the parties have had the pro- 
cess of determination to which the statute has entitled them and that 
the Commission has thought about—or at least has written about— 
all factors which Congress directed it to consider in translating un- 
finished legislation into a “detailed set of guiding yardsticks” that 
becomes law of the case for parties and courts.” 

However, a determination by an independent agency, with “quasi- 
legislative” discretion in its armory, has a [491] much larger immu- 
nity from judicial review than does a determination by a purely 
executive agency. The court, in review of a case under the [812] 
tax law or the patent law, where the legislative function has been 
exhausted and policy considerations are settled in the Acts themselves, 
follows the same mental operation as the executive officer. On the 
facts, there results an obligation to pay tax, or there is a right to 
a patent. The court can deduce these legal rights or obligations 
from the statute in the same manner as the executive officer. Hence, 
review of such executive decisions proceeds with no more deference 
to the administrative judgment than to a decision of a lower court. 

Very different, however, is the review of the “quasi-legislative” 
decision. There the right or liability of the parties is not determined 
by mere aplication of statute to the facts. The right or obligation 
results not merely from the abstract expression of the will of Congress 
in the statute, but from the Commission’s completion and concretiza- 
tion of that will in its order. Cf. Montana-Dakota Co. v. Northwest- 
ern Public Service Co., supra, 251; Phelps Dodge Corp. v. Labor 
Board, supra. 

On review, the Court does not decide whether the correct determi- 
nation has been reached. So far as the Court is concerned, a wide 
range of results may be equally correct. In review of such a decision, 
the Court does not at all follow the same mental processes as the 
Commission did in making it, for the judicial function excludes (in 
theory, at least) the policymaking or legislative element, which right- 
fully influences the Commission’s judgment but over which judicial 
power does not extend. Since it is difficult for a court to determine 
from the record where quasi-legislative policymaking has stopped 
and quasi-judicial application of policy has begun, the entire process 
escapes very penetrating scrutiny. Cf. [492] Federal Power Com- 
mission v. Hope Natural Gas Co., 320 U. 8. 591. 

Courts are no better equipped to handle policy questions and no 
more empowered to exercise legislative discretion on contempt pro- 


Tf the independent agencies could realize how much trustworthiness judges give to 
workmanlike findings and opinions and how their causes are prejudiced on review by slip- 
shod, imprecise findings and failure to elucidate by opinion the process by which ultimate 
determinations have been reached, their work and their score on review would doubtless 
improve. See Henderson, The Federal Trade Commission, c. VI, p. 327. 
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ceedings than on review proceedings. It is plain that, if the scheme of 
regulating complicated enterprises through unfinished legislation is 
to be just and effective, we must insist that the legislative function 
be performed and exhausted by the administrative body before the 
case is passed on to the courts. 


IV. Tuts Procerpine SHoutp Br Remanvep For a More DEFINITIVE 
AND CIRCUMSCRIBED ORDER. 


Returning to this case, I cannot find that 10 years of litigation have 
served any useful purpose whatever. No doubt it is administratively 
convenient to blanket an industry under a comprehensive prohibition 
in bulk—an undiscriminating prohibition of discrimination. But this 
not only fails to give the precision and concreteness of legal duties 
to the abstract policies of the act, but it really promulgates an inac- 
curate partial paraphrase of its indeterminate generalities. Instead 
of completing the legislation by an order which will clarify the peti- 
tioner’s duty, it confounds confusion by literally ordering it to cease 
what the statute permits it to do. 

This Court and the court below defer solution of the problems in- 
herent in such an order, on the theory that if petitioner offends again 
there may be an enforcement order, and if it then offends again there 
may be a contempt proceeding and that will be time enough for the 
court to decide what the order against the background of the act really 
means. While I think this less than justice, I am not greatly con- 
cerned about what the Court’s decision does to this individual peti- 
tioner, for whom I foresee no danger more serious than endless litiga- 
tion. [493] But I am concerned about what it does to administrative 
law. 

[813] To leave definition of the duties created by an order to a con- 
tempt proceeding is for the courts to end where they should begin. 
Injunctions are issued to be obeyed, even when justification to issue 
them may be debatable. United States v. United Mine Workers, 330 
U. S. 258, 289 et seg., 307. But in this case issues that seem far from 
frivolous as to what is forbidden are reserved for determination when 
punishment for disobedience is sought. The Court holds that some 
modifications are “implicit” in this order. Why should they not be 
made explicit? Why approve an order whose literal terms we know 
go beyond the authorization, on the theory that its excesses may be 
retracted if ever it needs enforcement? Why invite judicial indul- 
gence toward violation by failure to be specific, positive and concrete 

It does not impress me as lawyerly practice to leave to a contempt 
proceeding the clarification of the riciprocal effects of this Act and 
order, and determination of the effect of statutory provisos which are 
then to be read into the order. The courts cannot and should not as- 
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sume that function. It is, by our own doctrine, a legislative or “quasi- 
legislative” function, and the courts cannot take over the discretionary 
functions of the Commission which should enter into its determina- 
tions. Plainly this order is not in shape to enforce and does not be- 
come so by the Court’s affirmance. 

This proceeding should be remanded to the Commission with direc- 
tions to make its order specific and concrete, to specify the types of 
discount which are forbidden and reserve to petitioner the rights which 
the statute allows it, unless they are deemed lost, forfeited or im- 
paired by the violations, in which case any limitation should be set 
forth. The Commission should, in short, in the light of its own policy 
and the record, translate [494] this Act into a “set of guiding yard- 
sticks,” admittedly now lacking. If that cannot be done, there should 
be no judicial approval for an order to cease and desist from we don’t 
know what. 

If that were done, I should be inclined to accept the Government’s 
argument that, along with affirmance, enforcement may be ordered. I 
see no real sense, when the case is already before the Court and is 
approved, in requiring one more violation before its obedience will be 
made mandatory on pain of contempt. But, as this order stands, I 
am not surprised that enforcement should be left to some later gen- 
eration of judges. 


C. HOWARD HUNT PEN CO. v. FEDERAL TRADE 
COMMISSION + 


No. 10479—F. T. C. Docket 4918 


(Court of Appeals, Third Circuit. May 27, 1952) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS oF COMMISSION—-W HETHER 
SUPPORTED BY SUBSTANTIAL HVIDENCE 


£274] On petition to review an order of the Federal Trade Commission, 
the only question for review by the appellate court is whether on the 
record as a whole there is substantial evidence in support of the finding 
of the Commission. 


METHODS, AcTs AND PRACTICES—MISREPRESENTATION—COMPOSITION OR MANUFAC- 
TURE OF PRODUCT 


Evidence justified finding of the Federal Trade Commission that petitioner 
continued to represent that its pen points were 14 karat gold plated when 
in fact they were covered with such a minute quantity of gold alloy as not 
to constitute 14 karat gold plate as that term is understood by the purchasing 
public. 


1+Reported in 197 ¥. (2d) 273. For case before Commission, see 47 F. T. C. 1171. 
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APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS oF CoMMISSION—IF SUPPORTED 
BY SUBSTANTIAL EvIpENCE—CourT LIMITATION 


On petition to review an order of the Federal Trade Commission, the 
function of the appellate court is not to retry the case and it has no right 
to substitute a different view from that of the Commission so long as it 
determines that its findings have substantial support in the whole record. 


CEASE AND Desist OrperRS—Scorpr AND ExXTENT—WHETHER TOO BRoAD—IF PRIOR 
STIPULATION 


An order of the Federal Trade Commission prohibiting a resumption of 
petitioner’s former practice of falsely representing that its pen points were 
made of 14 karat gold was not too broadly worded nor improper because 
the petitioner had stipulated with the Commission prior to the issuance of 
the complaint agreeing to desist from representing that its pen points were 
of solid gold. 


EVIDENCE—SECONDARY MEANING—ESTABLISHMENT OF—AS DEFENSE TO ALLEGED 
DECEPTIVE PRIMARY DESIGNATION 


On petition to review an order of the Federal Trade Commission ordering 
petitioner to desist from representing that its fountain pen points were 
‘Sridium tipped” a high degree of proof was essential in establishing before 
the Commission defense of secondary meaning that pen points so tipped were 
of unusual hardness, and petitioner could not prevail if its evidence was 
of a quality short of establishing two meanings with equal titles to legiti- 
macy by force of common acceptation. 


EVIDENCE—SECONDARY MBEANING—HSTABLISHMENT OF—AS DEFENSE TO ALLEGED 
DECEPTIVE PRIMARY DESIGNATION—“IRIDIUM TIPPED” PEN POINTS 


On review of an order of the Federal Trade Commission ordering the 
petitioner to desist from representing that its fountain pen points were 
“iridium tipped’? petitioner failed to establish the defense of secondary 
meaning that the quoted words by common acceptation had acquired a 
secondary meaning that pen points so tipped were of unusual hardness and 
wearing quality. 


CEASE AND DESIST ORDERS—MISREPRESENTATION—COMPOSITION OR MANUFACTURE 
or Propuct—“IrRIDIUM TIPPED” PEN POINTS 


On petition to review an order of the Federal Trade Commission ordering 
petitioner to desist from falsely stating that its fountain pen points were 
‘Gridium tipped” where the word “iridium” had attained a primary meaning 
of an unusually hard element of the platinum family, the use of such word, 
absent a secondary meaning, was inherently false and misleading to the 
public and it was immaterial that the tipping material used on the peti- 
tioner’s pen points might be as serviceable or almost as serviceable as 
iridium. 

Meruops, ACTS AND PRACTICES—MISREPRESENTATION—-TRADE OR PRODUCT NAMES— 


PUBLIC CHOICE AND CONSUMER PREJUDICE 


The consumer is prejudiced by the inherently false and misleading use of 
the designation of a manufacturer’s product if upon giving an order for one 
thing he is supplied with something else and in such matters the public is 
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entitled to get what it chooses, though the choice may be dictated by caprice 
or by fashion or perhaps by ignorance. 


AIDING AND ABETTING UNFAIR OR UNLAWFUL ACT OR PRACTICE—IN GENERAL 


One placing in hands of another a means of consummating a fraud or com- 
peting unfairly in violation of the Federal Trade Commission Act is himself 
guilty of a violation of the act. 


CEASE AND DESIST ORDERS—MISREPRESENTATION—SOURCE OR ORIGIN OF PRoDUCT— 
MAKER—“ WALTHAM” FouNTAIN PENS 


[275] On order of the Federal Trade Commission ordering petitioner to 
desist from using the word “Waltham” in connection with its fountain pens 
was not improper as against petitioner’s claim that it had discontinued the 
practice and had no intention of resuming it where at the same time peti- 
tioner insisted it had the right to do so. 


(The syllabus, with substituted captions, is taken from 
197 F. (2d) 273.) 


On petition to review order of Commission, order affirmed. 

Mr. Harvey Lechner, Philadelphia, Pa. (Synnestvedt & Lechner, 
Philadelphia, Pa., Mr. Alfred C. Aurich, Philadelphia, Pa., on the 
brief), for petitioner. 

Mr. J. B. Truly, Washington, D. C. (Mr. W. T. Kelley, General 
Counsel, Mr. James W. Cassedy, Assistant General Counsel, Washing- 
ton, D. C., on the brief), for Federal Trade Commission. 


Before Bices, Chief Judge, and McLavueuurn and Hastin, Circuit 
Judges. 


McLaveuuin, Circuit Judge: 


Petitioner, a pen point manufacturer, seeks to set aside an order of 
the Federal Trade Commission of March 29, 1951, which ordered it 
forthwith to cease and desist from: 

“(1) Representing, through the use on fountain pen points of the 
term ‘14 Kt. Gold Plated’ or ‘14 K. Gold Plate,’ or any other term or 
mark, that such points are coated or covered with an alloy of sub- 
stantial thickness and not less than 14/24ths by weight of gold, when 
such is not the fact; or misrepresenting in any manner the quantity 
or quality of the gold coating or covering on any fountain pen points. 

“(2) Representing in any manner, directly or by implication, that 
fountain pen points are made of an alloy of gold when such points are 
in fact made of other materials and are merely coated or covered with 
an alloy of gold. 

“(3) Using the word ‘Iridium’ or the words ‘Iridium Tipped, or 
any simulation thereof, either alone or in conjunction with other 
words, to designate, describe or refer to any fountain pen points which 
are not in fact tipped with the element iridium. 
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. “(4) Using the word ‘Waltham’ as an imprint on or in connection 
with the sale of any fountain pen points; or otherwise representing 
that any of the respondent’s fountain pen points are the products of 
the Waltham Watch Manufacturing Co. of Waltham, Massachusetts.” 

For many years the petitioner, a New Jersey corporation, has been 
making inexpensive fountain pen points at its Camden, N. J., plant 
and is one of the largest of such manufacturers. Its products are 
made of stainless steel which are then electroplated with a coating of 
gold alloy. Concededly these have been and are sold and shipped 
by it to manufacturers and assemblers of fountain pens all over the 
United States and in export trade. 


Srcrion 1 


Petitioner has no objection to the form of section 1 of the above 
order but asserts there is no basis for the section because, according 
to it, for some four years prior to the filing of the complaint in Febru- 
ary, 1943, it has only done that which is plainly permissible under the 
section. The Commission rejected petitioner’s assertion and found 
that petitioner “has continued to represent that its pen points are 14 
karat gold plated when in fact they are coated with such a thin cover- 
ing of such a minute quantity of gold alloy as to not constitute 14 
karat gold plate as that term is understood by the purchasing public”. 
The foundation of this statement and of section 1 of the order is that 
the representation “14 Kt. Gold Plated” or “14 K. Gold Plate” means 
that as said in section 1, “* * * such points are coated or covered 
with an alloy of substantial thickness and not less than 14/24ths by 
weight of gold,”. That is a single complete representation. For a 
pen point to be properly designated as “14 K. [276] Gold Plate” 
it must be covered with not less than 14 karat gold alloy of substantial 
thickness. If either the requisite fineness or thickness is missing it is 
not entitled to such description. Nor would it be, of course, though 
not vital in the present circumstances if both fineness and thickness 
were absent. The only question for our review of section 1 is whether 
on the record as a whole there is substantial evidence in support of the 
finding of that section. 

The findings of the Commission are set out below which deal gen- 
erally with the necessity of a substantial thickness of gold plating of a 
fineness of not less than 14 karat on fountain pen points so marked.’ 

2¥Wourteen karat is a standard of fineness representing that an object so marked consists 
of an alloy which contains 14/24ths pure gold by weight. Gold plating of 14 karat fineness 
is the lowest karat fineness of gold which will successfully resist the corrosive effects of 
ink. A substantial thickness of gold plating of a fineness not less than 14 karat is 
necessary to protect fountain pen points from such corrosion. One of the purposes of 
gold plating fountain pen points is to protect them from such corrosion. Fountain pen 
points which are covered with a substantial thickness of gold plating of a fineness of not 


Jess than 14 karat have great appeal to the consuming public because of the appearance, 
intrinsic value and known resistance to corrosion of the gold. 
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As to certain of petitioner’s pen points it was found that they had 
stamped on them representations as to their composition and quality. 
Among and typical of the representations were and are the following: 
“14 Kt. Gold Plated” and “14 K. Gold Playte”. ‘The Commission then 
found: 

“The use by respondent of the inscriptions ‘14 Kt. Gold Plated’ and 
‘14 K. Gold Plate’ and others of similar import and meaning not set out 
herein, has the tendency and capacity to deceive and mislead the pur- 
chasing public into the belief that said fountain pen points so marked 
are plated with a substantial amount of 14 karat gold alloy of sub- 
stantial thickness. In truth and in fact, respondent’s fountain pen 
points so marked are not plated with a substantial amount of gold 
alloy and the plating on the said points is not of a substantial thick- 
ness. Its said points so marked are coated with a gold alloy of a 
thickness of less than seven millionths (.000007) of an inch. Certain 
of said points manufactured by respondent prior to 1938 were tested 
by the National Bureau of Standards and were found to be coated with 
a gold alloy of a thickness of from approximately 3.6 millionths 
(.0000036) to less than two millionths (.000002) of an inch, which 
gold alloy had a value of approximately five cents per gross of pen 
points. The coating of gold alloy on the pen points so tested consisted 
of such a minute quantity that its actual karat fineness could not be 
determined. There is no evidence that respondent’s methods of gold 
plating their pen points have varied from the time of manufacture of 
the pen points so tested.” 

It is true that the pen points of petitioner marked “14 Kt. Gold 
Plated” or “14 K. Gold Plate” which were examined by the Bureau of 
Standards were from the period prior to 1939. Apparently they were 
manufactured in 1937. The testimony of the president of petitioner 
shows that it had continued with at least one of its objectionable im- 
prints to sometime in September 1938. That type of imprint not only 
specified the fineness of the gold alloy used in covering the pen point 
but by its legend that the point was “Gold Plate” or “Gold Plated” it 
affirmatively indicated that the gold alloy covering because of the 
amount of the gold alloy present on the pen point was entitled to be 
labeled “Gold Plate” or “Gold Plated”. Petitioner’s claim that at least 
since April 19389 (when its consultant, Davidoff, hereinafter men- 
tioned, began his association with the firm) it has “* * * consist- 
ently stamped the term ‘14 Kt. Gold Plated’ or ‘14 K. Gold Plate’ only 
on pen points which are covered with an alloy of ‘substantial thickness 
and not less than 14/24th by weight of gold’ * * *” implies a 
willingness to concede that prior to April 1939 [277] its pen points so 
marked were not plated with a substantial thickness of not less than 14 
karat gold alloy. As to those pen points tested by the Bureau of 
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Standards there is substantial evidence in the record that they had 
thin coatings of gold running from 1.4 to 3.6 millionths of an inch. 
They did not have even sufficient gold coating from which their karat 
fineness could be determined by the usual tests. 

It is not seriously disputed that the representations “14 Kt. Gold 
Plated” or “14 K. Gold Plate” mean to the purchasing public that pen 
points so marked are covered with a substantial thickness of gold alloy 
of not less than 14 karat fineness. One Government expert testified to a 
trade practice standard that the gold must be from a minimum of seven 
millionths of an inch thick before they can call it gold electroplate. 
The question of what would constitute a substantial thickness of gold 
alloy in gold plating is not before this court for the reason that the peti- 
tioner contends that the testimony of its witness, Davidoff, a consulting 
chemical engineer, shows that since April 1939 the thickness of its pen 
point coating has been from substantially six to seven millionths of 
an inch. Thus instead of affirmatively attacking a standard of sub- 
stantial thickness, petitioner asserts that it has met that standard 
consistently since 1939. 

Davidoff, testifying on April 11, 1949, said that he had been engaged 
as a consultant for chemical and metallurgical processes for approxi- 
mately 12 years. He said that he had been employed as a consultant 
by petitioner for approximately 10 years; that he had spent quite a 
bit of time in the plant; spent many days there training the plating 
foreman and had standardized methods of plating. He stated that 
he still goes up to the plant quite often and does a considerable volume 
of laboratory work on petitioner’s problems relating to the plating 
field and corrosion. He said that the six to seven millionths of an 
inch gold plating on the pen points amounted to a tenth of a cent of 
gold per nib and 15 cents worth on each gross of nibs. He said that 
this standard had been in effect prior to his association with the Hunt 
company and that “* * * we have maintained it since that time.” 
There is no credible proof in the case on behalf of petitioner or other- 
wise that petitioner had changed from its objectionable method of 
using a thin gold coat during the period from September 1938 to April 
1939 when Davidoff came in as consultant. The Commission could 
hardly be expected to accept Davidoff’s statement as to what went on 
prior to his association with the company. Regarding the actual 
presence of from six to seven millionths of an inch of gold on peti- 
tioner’s pen points, Davidoff does not establish this by any accurate 
scientific test such as those used by the Bureau of Standards when it 
had examined petitioner’s pen points and had found them insubstan- 
tially coated. He readily disposes of the whole problem by saying that 
it is a question of mathematics. “We have the area and the weight of 
gold, and the density of gold, and there is just a simple relationship 
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which relates to all of those factors.” Davidoff was petitioner’s sole 
witness as to it increasing the quantity of gold in its plating operation. 
His mathematical calculation was based on the assumption that 15 
cents worth of gold on each gross of nibs would be spread equally over 
all of the nibs. In fact the record shows that where pen points are 
electroplated in the manner used by petitioner, with about 10,000 pen 
points plated simultaneously, the thickness of gold varies from place 
to place on a given pen point and also varies from pen point to pen 
point. What makes Davidoft’s mathematical calculation additionally 
suspect is the testimony of petitioner’s president that the actual value 
of gold on a standard size gross of nibs is around 12 cents. Even if 
that amount of gold could be spread equally over a gross of nibs, it 
could never result in a substantial thickness of seven millionths of 
an inch. 

The president of petitioner was shown two separate Commission 
exhibits consisting of six pen points each. The first group was 
stamped “Duripoint 14 Kt. Gold Plate” and the second six were 
stamped “Warranted Durium Tipped 14 Kt. Gold Plate.” The pens 
in both these exhibits were in[278]substantially gold coated. The 
witness stated that as to the first group, “* * * this particular im- 
print according to our records was discontinued in September 1938.” 
He said regarding the second exhibit, “The marking reading ‘War- 
ranted Durium Tipped’ etc., was discontinued in 1938.” It is the 
fact that nowhere did the witness testify that the manufacturer of 
such points with their objectionably thin gold coating was itself 
so discontinued. 

From all of the foregoing, we think there was substantial evidence 
on the record as a whole to justify the Commission’s finding that 
petitioner has continued to represent that its pen points are 14 karat 
gold plated when in fact they are covered with such a minute quantity 
of gold alloy as not to constitute 14 karat gold plate as that term is 
understood by the purchasing public. Universal Camera Corporation 
v. National Labor Relations Board, 340 U. S, 474. Our job is not to 
retry this case. We have no right to substitute a different view from 
that of the Commission so long as we have determined that its findings 
have substantial support in the whole record. See the Federal Trade 
Commission Act, 15 U. 8. C. section 45 (c), which, in providing for 
judicial review of a cease and desist order of the Commission, directs 
that “The findings of the Commission as to the facts, if supported 
by evidence, shall be conclusive.” | 

As we have seen there is strong evidence that the gold alloy in the 
examined pen points was not of the thickness which would warrant 
the use of the term “Gold Plate”. This of itself justifies section 1 of 
the order. While there may be some inference that the asserted fine- 
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ness of the alloy was also lacking, that point is not essential to the 
upholding of section 1 and need not be discussed further. The action 
of the Commission as set out in section 1 of the order is appropriate 
under the existent circumstances. We do not reach the question 
whether the Commission would have abused its discretion in entering ~ 
this section of the order had the petitioner in fact, as alleged, discon- 
tinued the unlawful practice 4 years before the filing of the complaint. 


SEcTION 2 


The factual basis for this section of the order is transparently clear 
from the Commission’s findings of facts. There it said: 

“ParacrapH Five: In the course and conduct of the aforesaid busi- 
ness for several years prior to 1939, respondent stamped on certain of 
its pen points the inscription ‘14 K’ or ‘14 Kt’ in large type and under- 
neath stamped the inscription ‘Gold Plate’ or ‘Gold Plated’ in type 
so small as to be inconspicuous and almost illegible. On certain of 
these pen points the inscriptions ‘Gold Plate’ or ‘Gold Plated’ were 
stamped so far down the shank of the pen point as to be hidden from 
view when the point was properly fixed in the barrel of the fountain 
pen. The use by respondent of such inscriptions in this manner has 
had the tendency and capacity to deceive and mislead the purchasing 
public into the belief that said fountain pen points so marked were 
made of an alloy of gold. In truth and in fact such pen points were 
made of other materials coated with an alloy of gold. 

“On July 31, 1989, respondent entered into an agreement with the 
Commission to cease and desist from continuing to mark its fountain 
pen points in any manner having the capacity or tendency to cause 
the belief that the pen points are of 14 karat solid gold when such is 
not the fact. Since that agreement, on all pen points manufactured by 
respondent marked with the inscription ‘14 K Gold Plate’ or ‘14 Kt 
Gold Plated,’ the said numerals and letters thereon have been of the 
same size, and the words ‘Gold Plate’ or ‘Gold Plated’ have been 
placed sufficiently far from the base of the pen point so as to always 
be clearly visible when the point so marked was assembled in the com- 
pleted fountain pen. 

* * * * * * * 

“PARAGRAPH SEVEN: * * * 

“By placing in the hands of manufacturers and assemblers of foun- 
tain pens its fountain pen points stamped [279] and inscribed as 
aforesaid, respondent has furnished said manufacturers and assemblers 
with the means of deceiving the public into the belief that certain of 
the said fountain pen points were made of genuine 14 karat gold, 
* * *” (Emphasis supplied.) 

The petitioner contended before the Commission that, inasmuch as 
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it entered into a stipulation with the Commission prior to the issuance 
of the complaint in this matter wherein it agreed to cease and desist 
from representing that its pen points are of solid gold, and inasmuch 
as it has complied with that agreement, no order to cease and desist 
should be entered by the Commission as to such representation. In 
answer to that, the Commission explained the legal basis for section 2: 
“The Commission has found that respondent has continued to repre- 
sent that its pen points are 14 karat gold plated when in fact they 
are coated with such a thin covering of such a minute quantity of gold 
alloy as to not constitute 14 karat gold plate as that term is under- 
stood by the purchasing public. In the view of the Commission the 
respondent’s false representation that its pen points are plated with 
14 karat gold and its prior false representation that the pen points are 
made of 14 karat gold are so similar as to create a doubt as to whether 
the respondent may not in the future resume the practice of falsely 
representing that its pen points are made of 14 karat gold. The 
Commission therefore finds that an order requiring respondent to 
cease and desist from falsely representing that its pen points are 
made of an alloy of gold is in the interest of the public.” - 

In this court petitioner has adopted a construction of section 2 of 
the order which totally ignores its factual and legal basis as above 
detailed by the Commission. We think the Commission was entirely 
reasonable in its finding that an order framed in the language of 
section 2 is in the interest of the public. Petitioner’s arguments studi- 
ously avoid any quarrel with the order to the extent that it prohibits 
the resumption of petitioner’s former practice of falsely representing 
that its pen points are made of 14 karat gold. 

Petitioner’s major premise, from which flows all of its objections 
to this section of the order, is that section 2 deals with unmarked pen 
points, petitioner having decided that section 1 deals with pen points 
which are marked. Typical of the arguments which are raised against 
this section, which are entirely without substance, is the one that the 
section would be violated if petitioner made and marketed an un- 
marked pen point made of stainless steel or other base metal which is 
coated or covered with gold “because such an unmarked article would 
superficially look like gold and therefore petitioner might be re- 
garded as implying, from the very color of the finished product, that 
it was made of gold alloy.” That there is no merit to this contention 
is fully demonstrated by the Commission’s express finding that “The 
evidence of record is not sufficient to sustain the allegations of the 
complaint * * * that the public * * * is likely to be misled or de- 
ceived, by the golden color of respondent’s pen points, into falsely 
believing that such points are either made of gold.alloy or are gold 
plated.” Again petitioner says that the word “merely” is most in- 
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definite and that it may have reference to a “* * * coating of gold so 
thin that a pen point is not corrosion resistant.” It is plain that sec- 
tion 2 is not concerned at all with the thickness of the coating of gold 
alloy on petitioner’s pen points. Section 1 of the order governs that 
subject. Section 2 prohibits the resumption of petitioner’s former 
practice of falsely representing that its pen points are made of 14 
karat gold, and that alone. The section is not too broadly worded 
for its purpose and we do not think it fairly susceptible of petitioner’s 
attempted construction of it. 


Secrion 3 


The complaint alleged that petitioner’s use of the word “Iridium 
tipped” stamped on certain of its pen points constitutes a representa- 
tion that said pen points are tipped with a comparatively rare and ex- 
pensive element known as iridium and that none of petitioner’s pen 
points are actually [280] so tipped. The answer admitted that peti- 
tioner had used and was continuing to use the words “Iridium tipped” 
on its pen points, although in fact its points were not tipped with irid- 
ium. Its sole defense, affirmatively stated, was that the words 
“Tridium” or “Iridium tipped” when used in connection with pen 
points “* * * have acquired, by common acceptation for many decades, 
a secondary meaning, to wit, that the pen points are tipped with 
metal of unusual hardness and wearing quality.” 

A high degree of proof was essential in establishing the defense of 
secondary meaning before the Commission. The very wording of peti- 
tioner’s answer recognizes that, in the words of Mr. Justice Cardozo, 
it had to show that “* * * by common acceptation the description, 
once misused, has acquired a secondary meaning as firmly anchored 
as the first one.” Federal Trade Commission v. Algoma Co., 291 U.S. 
67, 80 [18 F. T. C. 669; 2S. & D. 247]. It could not prevail if its evi- 
dence was of a quality “* * * short of establishing two meanings 
with equal titles to legitimacy by force of common acceptation.” Ibid. 
We think that petitioner failed to establish the fact of secondary 
meaning under those governing principles. Certainly the Commission 
was justified (Universal Camera Corp. v. National Labor Relations 
Board, supra, p. 490) in finding, as it did, that “* * * this conten- 
tion is not supported by the record and that respondent’s use of these 
terms to designate and describe its products is erroneous and 
misleading.” 

From the very defense of secondary meaning, the Commission was 
free to recognize that the word “iridium” has a primary meaning, i. e. 
an unusually hard element of the platinum family.’ Petitioner’s argu- 

8Jridium is defined in Funk & Wagnalls’ New Standard Dictionary (1944) as follows: 


“A silver-white, hard, brittle metallic element belonging to the platinum group, with the 
members of which it is found alloyed in nature.” 
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ment before the Commission had no starting point without that con- 
cession. Indeed the word speaks for itself. Perloff v. Federal Trade 
Commission, 8 Cir., 150 F. (2d) 757, 758 [40 F. T. C. 878; 4S. & D. 316]. 
Thus the use of the word “iridium” or its equivalent on petitioner’s pen 
points, absent the secondary meaning contended for it by petitioner, 
was and is inherently false and misleading to the public and for that 
reason has the tendency and capacity to mislead the purchasing public 
into the belief that petitioner’s pen points are tipped with iridium, 
when that is not the fact. It is of no moment, in this proceeding in the 
public interest, that what the purchaser gets in the tipping material 
used on petitioner’s pen points may be as serviceable as or almost as 
serviceable as iridium. “The consumer is prejudiced if upon giving an 
order for one thing, he is supplied with something else. * * * In 
such matters, the public is entitled to get what it chooses, though the 
choice may be dictated by caprice or by fashion or perhaps by igno- 
rance.” Federal Trade Commission v. Algoma Co., supra, page 78. 
There is prejudice also to other manufacturers of pen points who, as 
this record shows, purchase the same tipping material as does peti- 
tioner but who do not mark their points with the word “iridium.” 

At most petitioner’s testimony with respect to secondary meaning 
is that in the pen trade, since 1920 or 1921, manufacturers and distrib- 
utors of pen points have come to understand that points marked “irid- 
ium” are not in fact tipped with that element but are tipped with a 
synthetic alloy containing no iridium.* Petitioner uses that alloy in 
two forms, Alloy #425 which sells for about $85 an ounce and Alloy 
#514, about $80 an ounce. At the time of the Commission hearing, 
the testimony was that iridium sold for $165 an ounce. 

[281] The president of petitioner admitted that the material used 
for tipping its pen points is invoiced to it by the seller, American 
Platinum Works, as “pen tipping material” and not as “iridium”. 
“They invoice it as their number so-and-so, and I have knowledge as 
to the analysis of the particular alloy invoiced.” The manager of the 
American Platinum Works testified that his company did not call 
the tipping material “iridium”. They refer to it merely as “tipping 
material”. The only time their product was ever called “iridium” 
was once “* * * by mistake by a typist. She billed it once as 
‘iridium’.” He clearly disposed of any thought that it was a proper 
practice to call his tipping material “iridium” when, testifying about © 
a competing product, he said: “I know that one of our competitors, 
he put a small percentage of iridium in it, say, about two per cent—l 
am not sure myself—just that he could call it ‘iridium.’ Now, we didn’t 


‘It is interesting to note that one of petitioner’s witnesses, Julius M. Kahn, treasurer 
and assistant general manager of David Kahn, Inc., understood that a very small per- 
centage of iridium was actually present in the synthetic alloy. His firm is reportedly 
the largest producer of fountain pens in the world. 
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want to camouflage anything, we didn’t put any in.” (Emphasis 
supplied.) 

Petitioner principally relies on the testimony of witnesses who were 
largely interested in perpetuating the practice of labeling this tipping 
material “iridium”. In addition to its president, executives of at 
least three of the chief manufacturers of inexpensive pen points 
testified on its behalf. AJl of the latter followed the identical prac- 
tice of marking their pen points “Iridium tipped” though they used 
the same tipping materials as does the petitioner. It may be that 
their testimony was sufficient to establish that in the pen trade, among 
manufacturers and distributors of pen points, the word “iridium” 
has in fact come to have a secondary meaning. But their knowledge 
is not to be imputed to the public® and we cannot say that as to the 
public petitioner has proved to the requisite degree of certainty the 
secondary meaning for which it contended. 


Srcrion 4 


Petitioner’s sole objection to this section is that its former practice 
of manufacturing pen points inscribed with the word “Waltham”, 
was discontinued in 1941, 2 years before the Commission’s complaint 
was filed in this proceeding. Petitioner alleged in its answer to the 
complaint that it has no intention of resuming that practice but there 
is no specific testimony to that effect. We see no reason why even if 
there had been the Commission would have been bound simply by 
the promise of the petitioner. Particularly is this true where peti- 
tioner’s claim before the Commission and before this court has been 
that it was not guilty of any deception in so marking its pen points 
because it was acting on instructions from its customer. Such a claim 
is patently without merit and was so for many years before 1941. 
One who places in the hands of another a means of consummating a 
fraud or competing unfairly in violation of the Federal Trade Com- 
mission Act is himself guilty of a violation of the Act. Federal 
Trade Commission v. Winsted Hosiery Co., 1922, 258 U. S. 483, 494 
[4 F. T. C. 610; 1S. & D. 198]. The Federal Trade Commission Act, 
15 U. S. C. Section 45 (b), gives the Commission the right to file a 
complaint whenever any person, etc. “* * * has been or is using any 
unfair method of competition, * * *.” (Emphasis supplied.) 
Petitioner may not be heard to complain of an order restraining it 
from an unfair method of competition when at the same time peti- 
tioner insists it has the right to practice it. Galter v. Federal Trade 
Commission, 7 Cir., 186 F. (2d) 810, 818 [47 F. T. C. 1797]. 

A decree will be entered affirming the order of the Federal Trade 
Commission and commanding obedience to its terms. 

5 Masland Duraleather Co. v. Federal Trade Commission, 3 Cir., 34 F. (2d) 733, 737 


[13 F. T. C. 567; 1S. & D. 1155]; Indiana Quartered Oak Co. v. Federal Trade Oommis- 
sion, 2 Cir., 26 F. (2d) 340, 342 [12 F. T. C. 721; 158. & D. 682], cert. denied 278 U. S. 623. 
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Hastim, Circuit Judge, dissenting in part. 

In this case judicial approval is being accorded a 1951 order of the 
Federal Trade Commission—after hearings begun in 1943 and com- 
pleted in 1949 on a 1948 complaint—which in the main directs the 
Hunt Pen Co. to cease and desist from manufacturing practices not 
shown to have been indulged since the 1930’s. Apposite, there- 
[282] fore, is the recent remonstrance of a member of the Commission 
that the agency had “tackled * * * [a] problem at the tomb, instead 
of the womb”. See Grocery Distributors Association, 1948, 44 ¥. T. C. 
1200, 1217. Similar concern about untimeliness negativing public in- 
terest underlies my unwillingness to lend judicial sanction to three 
of the four provisions of the Commission’s present order which to me 
seem merely obituary denunciations rather than curative interven- 
tions. But since this conception of what is funereal and futile must 
also embrace the dissenting postscript in which it is expressed, my 
views will be stated in very brief summary. 

The first paragraph of the Commission’s order directs the manu- 
facturer to cease and desist from representing that its pen points are 
covered with gold of fourteen carat fineness and substantial thickness. 
The record contains sworn testimony for the manufacturer that ever 
since 1939 its pens have been so coated and that its representations of 
that fact have been accurate and proper. The entire case to the con-. 
trary offered by the Government, which bore the burden of proof, 
was that analysis of some pen points manufactured by the respondent 
before 1939 and stamped “14KT, gold plate” revealed only an in- 
consequential and scarcely measurable gold wash or coating. There 
is no evidence that the Government had examined or tested a single 
pen point manufactured by the respondent after 1938. In these. 
circumstances, I think there was not substantial evidence on the whole 
record that the offending practice had been continued beyond 1938. It 
seems to be conceded that the pre-1939 practices, unless continued. 
thereafter, afford insufficient justification for this paragraph of the 
Commission’s order. 

The second paragraph of the order prohibits representations that 
pen points are 14 carat gold, as distinguished from gold plated base 
metal. The Government concedes that objectional practice in this 
regard was discontinued pursuant to stipulation of the manufacturer 
more than three years before the present complaint was filed. The 
sole justification for its proscription now is the similarity of this long 
since discontinued practice to the allegedly more recent practice 
involved in paragraph one of the order. But it has already: been 
shown that there is no evidence that the misrepresentation charged 
in paragraph one was continued after 1938. 
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I agree with the court that the third paragraph of the order should 
be sustained and enforced. 

The fourth paragraph prohibits the use of the word “Waltham” 
on pen points. It is not disputed that the imprint “Waltham” was 
placed on certain pen points formerly manufactured by Hunt Pen Co. 
for and pursuant to the specifications of a particular customer who 
was marketing fountain pens under that name which he had registered 
as a trademark. It is to be remembered that Hunt does not manu- 
facture complete pens but rather manufactures pen points for sale 
to those who assemble and distribute fountain pens under whatever 
name. There is no indication that the Waltham imprint ever was 
used except at a particular customer’s specification or that it has been 
used at all since 1941. Indeed, the customer in question long since 
stipulated with the Commission that it would no longer market under 
the imprint “Waltham” and there is no suggestion that it or anyone 
else is likely to do so improperly. There is no indication that Hunt 
intended or suspected anything deceptive when it complied with the 
customer’s request to mark his pens with the name he had registered. 
The Commission suggests only one basis for possible apprehension 
Hunt might at some time wrongfully imprint “Waltham” on pen 
points. The Commission points out that, although the company says 
that it does not and will not use this imprint, it at the same time 
claims that it acted innocently ten years ago when it filled a customer’s 
order for pen points with that imprint. On this basis alone the 
Commission reasons that if the supplier does not confess turpitude and 
willful wrong, although it believes, as the evidence indicates, that it 
was at worst the innocent instrumentality of another’s wrong, there 
is danger that it may do willful wrong in the future. But, non 
sequitur. 

[283] I would give the Commission great leeway in deciding when 
there is danger that a deceptive act may be repeated. But there 
should be something in the record to show this danger when it is the 
sole basis of public interest in discontinued practices. When the 
proscribed practice has been discontinued years before complaint and 
the Commission’s apprehension of renewal seems clearly without 
foundation, I think a court should not accept the judgment of the 
Commission or enforce its order. Cf. Winston Co. v. F. T. C., 3 Cir. 
1925, 3 F. (2d) 961 [8 F. T. C. 625; 1S. & D. 401] cert. den. 269 U.S. 
555; F. T. 0. v. Civil Service Training Bureau, 6 Cir. 1935, 79 F. (2d) 
113 [21 F. T. C, 1197; 28. & D. 306]. But cf., Educators Ass’n v. 
F. T. C.,2 Cir. 1940, 108 F. (2d) 470, 473 [30 F. T. C. 1614; 3S. & D. 
171] rehearing den., 110 F. (2d) 72 [80 F. T. C, 1658; 3S. & D. 208] 
modified, 118 F. (2d) 562 [82 F. T. C. 1870; 3 S. & D. 356] &. 7. C. v. 
McLean & Son, 7 Cir. 1936, 84 F. (2d) 910, 912-13, [22 F. T. C. 1149; 
2S. & D. 347] cert. den. 299 U. S. 590. We have such a case here. 
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RESTRAINING AND INJUNCTIVE ORDERS OF 
THE COURTS 


FEDERAL TRADE COMMISSION v. RHODES PHARMACAL 
CO., INC., ET AL. 


No. 51C 176—F. T. C. Docket 5691 


(United States District Court, N. D. Illinois, Sept. 25, 1951) 


Order of the District Court of Sept. 25, 1951 granting temporary injunction 
to restrain defendants from disseminating any advertisement which repre- 
sents that their drug preparation “Imdrin” is an adequate and effective 
treatment for arthritis, rheumatism, etc., as below set forth.’ 


Mr. Daniel J. Murphy and Mr. Joseph Callaway, both of Washing- 
ton, D. C., for the Commission. 

Mr. Frank E. Getileman, Mr. Arthur Gettleman and Mr. Edward 
Broadkey, Chicago, Il., for Rhodes Pharmacal Co. 


OrpDER FOR PRELIMINARY INJUNCTION 


This cause comes on to be heard upon the verified complaint of the 
plaintiff, Federal Trade Commission, upon motion of the plaintiff for 
the issuance of a preliminary injunction against the defendants, 
Rhodes Pharmacal Co., Inc., a corporation and J. Sanford Rose and 
Jerome H. Rose, individually and as officers of said corporation, upon 
the verified answer of all said defendants, upon the affidavits filed in 
support of the complaint and in support of said answer; and 

It appearing to the court that the defendant, Rhodes Pharmacal 
Co., Inc., is a corporation organized under the laws of the State of 
Ohio, with its principal place of business located in the Eastern Divi- 
sion of the Northern District of Mlinois; that the defendant, J. Sanford 
Rose, is an individual residing within the Eastern Division of the 
Northern District of Illinois and is president of the corporate de- 
fendant, Rhodes Pharmacal Co., Inc.; that the defendants Jerome H. 


1The lower court’s denial of such an injunction on Feb. 21, 1951, was reversed and 
' remanded by CA-7. on July 5, 1951 (191 F. (2d) 744). See 47 F. T. C. 1806. 

Motion for supersedeas and stay of order, as above entered, filed on September 27, 
was denied October 10. Pursuant to stipulation of counsel for the parties, appeal of 
defendants-appellants was dismissed without costs by order and decree of October 238, 1951. 

For imposition of fine, or plea of nolo contendere, in criminal information suit, on 

Dee, 11, 1951, see infra, at p. 1807. 
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Rose is an individual residing in New York, N. Y. and is vice president 
and treasurer of the corporate defendant Rhodes Pharmacal Co., Inc. ; 
that the said Jerome H. Rose has entered his appearance to the com- 
plaint of the plaintiff herein by filing a joint answer with the corpo- 
rate defendant and uo other individual defendant J. Sanford 
Rose; and 

It appearing to the court that it has jurisdiction over the parties 
and the subject matter hereof; and 

It appearing to the court that the defendants are engaged in the sale 
and distribution of a drug product as defined in the Federal Trade 
Commission Act ne ceced as “Imdrin” in commerce between and 
among the various States of the United States and in the District; and 

It appearing to the court that said defendants prior to the filing 
of the complaint herein have disseminated and caused to be dissemi- 
nated certain advertisements concerning said drug product Imdrin 
by United States mails and by various means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase in commerce as “commerce” is defined in the Federal 
Trade Commission Act of said drug product, which advertisements 
are alleged by the plaintiff to be false in that they represent directly 
and by implication that said drug product Imdrin is an adequate, 
effective and reliable treatment for all kinds of arthritis or rheuma- 
tism, neuritis, sciatica, gout, neuralgia, fibrositis, or bursitis; that said 
drug product Imdrin will arrest the progress of, correct the under- 
lying causes of and cure all kinds of arthritis or rheumatism, neuritis 
sciatica, gout, neuralgia, fibrositis, or bursitis; that said drug product 
Imdrin is an adequate, effective and reliable treatment for the symp- 
toms and manifestations of all kinds of arthritis or rheumatism, 
neuritis, sciatica, gout, neuralgia, fibrositis, or bursitis and will afford 
complete and immediate relief from the aches, pains, and discom- 
forts thereof; that by taking Imdrin those afflicted with the ailments 
mentioned above will be enabled to resume their normal living and 
usual occupations and that Imdrin is a remarkable, amazing, sensa- 
tional, new discovery of scientific research ; and 

It appearing to the court from the showing made by the plaintiff 
and the showing made by the defendants that there exists between 
the parties hereto a controversy, the determination of which will 
require a full presentation of all the facts with reference thereto, 
which full presentation is contemplated by the Federal Trade Com- 
mission Act to be made to said Commission and not to the court upon 
application for preliminary injunction; and 

It appearing to the court from a full consideration of the plead- 
ings, affidavits filed both for the plaintiff and for the defendants, 
and argument of counsel presented that there is reasonable cause to 
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believe that the defendants herein are and were, prior to the filing 
of the complaint herein, engaged in the dissemination of false adver- 
tisements for the said preparation Imdrin in violation of the Federal 
Trade Commission Act and that plaintiff is entitled to the issuance 
of a preliminary injunction as prayed for in said complaint. 

Therefore, it is ordered, adjudged, and decreed, That the defendant 
Rhodes Pharmacal Co., Inc., a corporation, its officers, employees, 
servants, representatives, and assigns and J. Sanford Rose and Jerome 
H. Rose, individually and as officers of said corporation, and all other 
persons having notice of this order, be and they hereby are, and each 
of them hereby is (until the complaint issued by the Federal Trade 
Commission is dismissed by the Commission, or set aside by the Circuit 
Court of Appeals or the Supreme Court of the United States on review 
or the order of the Commission to cease and desist made thereon be- 
comes final within the meaning of sec. 5 of the Federal Trade Com- 
mission Act) enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing or which is likely to induce directly or indirectly 
the purchase of said drug preparation advertised and sold as Imdrin, 
which advertisement represents directly or by implication that said 
preparation— 

(1) Is an adequate, effective, or reliable treatment for any kind of 
arthritis or rheumatism, neuritis, sciatica, gout, neuralgia, fibrositis, or 
bursitis; 

(2) Will arrest the progress of, correct the underlying causes of, 
or cure any kind of arthritis or rheumatism, neuritis, sciatica, gout, 
neuralgia, fibrositis, or bursitis; 

(3) Is an adequate, effective, or reliable remedy for the symptoms 
or manifestations of any kind of arthritis or rheumatism, neuritis, 
sciatica, gout, neuralgia, fibrositis, or bursitis, or that its effect on the 
pains and discomforts of these conditions will be greater than such 
temporary and partial relief as may be afforded in the individual case ; 

(4) Will enable those persons afflicted with arthritis or rheuma- 
tism, neuritis, sciatica, gout, neuralgia, fibrositis, or bursitis to resume 
their normal living or usual occupation ; 

(5) Is a remarkable, amazing, or sensational new discovery of 
scientific research. 

It is further ordered, That this order of injunction be issued without 
bond. 

This injunction shall be effective 15 days after date. 


=O $f St $ 


b 


Liki qn ach 


ple 


es 


ee 


Sore 


ae Foes 


é 
ish Olovitoalts od Hedle oltontsy: 
t A] 
vi ot. 
1 { | aur 


PENALTY PROCEEDINGS 


United States v. Rhodes Pharmacal Co., United States District 
Court, Eastern District, Pennsylvania. In a criminal information 
suit brought under the provisions of section 14 of the Federal Trade 
Commission Act, defendant following its plea of nolo contendere, 
was fined $500 on December 11, 1951, for disseminating a false ad- 
vertisement of its medicinal preparation “Imdrin” in the March 12, 
1951, issue of “Drug Topics”, with misleading references to a district 
court decision at Chicago on February 21, 1951,! which, in denying 
Commission’s motion for preliminary injunction to restrain false 
advertising of said preparation, pending the Commission’s disposition 
of its complaint in the matter in Docket 5691, did not pass on the 
truth or falsity of the challenged advertising. 

Note: On July 5, 1951, the Court of Appeals for the Seventh Cir- 
cuit reversed the decision of the District Court (see 191 F. (2d) 744, 
or ante, at p. 1685) and remanded the case to the District Court; said 
District Court, on September 25, 1951, granted the injunction, to be 
effective within 15 days, restraining the alleged false advertising 
until final disposition of the Commission’s complaint; the Court of 
Appeals on October 10, 1951, denied defendant’s motion for super- 
sedaes stay of order; the Commission on December 8, 1952, issued its 
findings and cease and desist order; and the company, on November 
25, 1952, filed its petition for review in the Court of Appeals for the 
Seventh Circuit, where the matter rests as of this writing. 

The advertisement in question, a full page one, stated, among other 
things, under the caption “IMDRIN’'S MOMENTOUS COURT 
VICTORY BENEFITS EVERY DRUGGIST IN AMERICA”, 
that the denial of the injunction and dismissal of the suit “cleared 
IMDRIN of ‘false and misleading advertising’ ”’ (among four other 
alleged specified results as respects the truth of the challenged ad- 
vertising), and stated, among other things, under the subcaption 
“HERE IS WHAT IMDRIN’S COURT VICTORY MEANS TO 
YOU, MR. DRUGGIST”, that “IF IMDRIN had failed in its battle, 
the precedent would have been established for the Federal Trade 
Commission to obtain an injunction preventing a drug company or 
druggist from doing any kind of advertising pending the outcome of 
its case with the F. T. C.” 


147 ¥. T. C. 1806, not reported in Federal Reporter. 
1807 
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U.S. v. Thomas Management Corp., et al-; United States District 
Court for the Northern District of Illinois; judgment entered for 
$11,600 on Feb. 28, 1952. 

Respondent corporation and individuals, their representatives, etc., 
had been ordered as of June 5, 1942, in connection with the offer, sale 
and distribution of various cosmetic and medicinal preparations for 
external and internal use in the treatment of conditions of the hair 
and scalp, to cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That respondents’ preparations constitute a cure or remedy 
for dandruff, or have therapeutic value in the treatment of dandruff, 
in excess of the removal of dandruff scales; or are an effective treat- 
ment for any form of itching scalp in excess of affording temporary 
relief from the symptom of itching when such itching is not caused 
by systemic or constitutional conditions. 

(6) That dandruff is caused by the flask bacilli of Unna and that 
said preparations will destroy such germs. 

(c) That said preparations have therapeutic properties which are 
effective in inducing the growth of hair or in causing new hair to 
grow. 

(d) That the use of said preparations will prevent the abnormal 
loss of hair or induce a normal growth of hair on thin and bald spots. 

(e) That said preparations will prevent baldness, or are a cure or 
remedy for baldness, or have any effective therapeutic value in the 
treatment of baldness. 

(f) That respondent’s preparations “Trichovita” and “Trichotone” 
supply elements essential to the growth of hair, or have any therapeu- 
tic value in stimulating the growth of hair. 

(g) That said preparations “Trichovita” and “Trichotone” will 
rejuvenate the formative cells from which hair grows. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 


they have complied with this order. (Docket 4422, 34 F. T. C. 1305 at 
1323.) 


TRADE PRACTICE CONFERENCE SUMMARY * 


During the period of this volume, July 1, 1951, to June 30, 1952, 
rules were promulgated for 6 industries, and revised for 5, in keeping 
with the Commission’s efforts to relate trade practice rules to new 
industry conditions and problems, as follows: 

Cosmetic and Totlet Preparations Industry, in which significant 
provisions of the rules promulgated clarified the requirements of sec- 
tions 2 (d) and 2 (e) of the Clayton Act with respect to the furnish- 
ing of promotional allowances or services by sellers to their customers, 
along with an explanatory analysis of such sections of the Act and, 
by way of guidance, a method of complying therewith. 

Rayon and Acetate Textile Industry, in which the 1987 rules were 
revised and extended primarily to do away with the misunderstanding 
arising through failure to distinguish in nomenclature between re- 
generated cellulose textile fibers and cellulose acetate textile fibers, 
and the resulting confusion, and in which, besides covering require- 
ments for the identification of products composed in whole or in part 
of “rayon” or “acetate”, the rules deal with the use of construction 
and weave terms; the use of the words “silk”, “pure dye”, “wool”, 
“linen”, “flax”, “cotton”, etc.; use of trade-marks in connection with 
industry products; requirements for the disclosure of adulterants; 
and labeling information as to the treatment and care of products; 
and include an educational program with a view to enabling con- 
sumers, widely represented in the proceeding, to enjoy the full benefit 
and qualities of these products. 

Pearl, Cultured Pearl and Imitation Pearl Industry, in which the 
rules replace and supersede with respect to the products mentioned 
the provisions in the 1938 Wholesale Jewelry Industry rules, and 
solved—with the active cooperation of all segments of the industry— 
an unusually large number of technical problems peculiar to the in- 
dustry, including definition of the designations “Pearl” and “Cul- 
tured Pearl”; misuse of the terms “Pearl”, “Cultured Pearl”, “Culti- 
vated Pear]”, “Seed Pearl”, “Oriental Pearl”, and the word “oriental” ; 


1Ags pointed out by the Commission in its 1952 Annual Report, the trade practice con- 
ferences provide the means (1) for industry members to cooperate with the Commission 
in establishing for their respective industries trade practice rules interpretative of laws 
administered by the Commission and (2) for elimination and prevention of unfair trade 
practices on an industrywide basis; secure voluntary observance of the law by means of 
industrywide conferences without recourse to formal trial procedure, with resulting sub- 
stantial economy both to Government and industry; furnish industry with authoritative 
guidance and a substantial degree of certainty as to what it may do under the laws 
administered by the Commission; and afford consumers the protection to which they are 
lawfully entitled. 
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misuse of the terms “reproduction”, “synthetic”, “replica”, and of 
the words “real”, “genuine”, “natural”, “wild”, and “gem”; and 
deal with misrepresentations as to the origin of products, and dis- 
closure of foreign origin of imitation pearls; misleading illustrations, 
fictitious prices, misuse of terms like “Close outs” and use of push 
money and consignment distribution. 

Grocery Industry, with over 600,000 members, including manufac- 
turers, brokers, wholesalers, retailers, and other marketers, in which 
the rules cover all segments of the industry and constitute a revision 
and extension of the 1932 rules, and—of particular interest to con- 
sumers—include prohibition of deceptive pricing practices, misrepre- 
sentation of available supply of products, and use of deceptive and 
misleading selling methods and schemes; and—of paramount im- 
portance to the trade—rules dealing with the provisions of the 
Robinson-Patman Amendment to the Clayton Act prohibiting un- 
lawful discrimination in price, payment or receipt of unlawful broker- 
age commissions, and the furnishing of illegal promotional allow- 
ances or services. 

Floor Machinery Industry, a relatively new and growing industry 
which had not previously operated under Commission trade practice 
rules, composed of concerns engaged in the manufacture, sale, or 
distribution of household, commercial, or industrial power-driven 
machines for wet or dry cleaning, polishing, resurfacing, or main- 
tenance of floors or floor coverings, or parts, accessories, or attach- 
ments for such machines, but not including dry-suction “vacuum 
cleaners”, in which the 28 Group I and 6 Group II rules illustrate 
the wide range of industry practices treated under the trade practice 
conference procedure. 

Set-up Paper Bow Industry, members of which manufacture and 
sell noncollapsible boxes fabricated from noncorrugated paperboard, 
in which rules relating to important industry problems cover the 
practices of substituting lower quality products for those called for 
in the original order, selling below cost, and price discrimination. 

Upholstery and Drapery Fabrics Industry, in which the rules con- 
stitute a revision and extension of those promulgated by the Commis- 
sion in 1932, and are designed to prevent such unfair practices as 
misrepresentation of industry products, including misbranding and 


deception as to origin, prohibited discrimination in terms of sale, | 


imitation of trade-marks, and deceptive concealment of the fiber or 
material content of any product, as well as deceptive nondisclosure 
of the fact that any product contains used fiber or material. 
Gladiolus Bulb Industry, in which the major problems covered in 
the rules relate to deception as to the true size of bulbs offered for sale, 
and the related problems of misrepresenting the flowering ability of 


TRADE PRACTICE CONFERENCE SUMMARY 1811 


immature bulbs; and also include use of deceptive guarantees and 
deceptive pricing, and outline trade standards of quality. 

Narrow Fabrics Industry, producer of nonelastic woven fabrics for 
many thousands of end uses in such industries as the shoe, clothing, 
textile, electrical, rubber, and ordnance industries, and in which sub- 
jects covered by the rules, among others, are selling below cost, dis- 
closure as to foreign origin of imported narrow fabrics, unlawful 
coercion or combinations in restraint of trade, and prohibited dis- 
crimination in price. 

Sun Glass Industry, in which the 1941 rules were revised and ex- 
tended, and include, among others, provisions inhibiting misuse of 
the terms “ground”, “polished”, and “ground and polished”, and of 
the word “Crookes”, and use of deceptive representations as to prod- 
ucts conforming to a standard or specification. 

Public Refrigerated Storage Industry, involving the business of 
providing refrigerated storage space, and issuance of warehouse re- 
ceipts for stored products and the supplying of services and facilities 
incidental to such storage, and in which some of the more important 
rules include those entitled “Deceptive Issuance of Warehouse Re- 
ceipts”, “Delivering Goods When Negotiable Warehouse Receipt Is 
Outstanding and Uncancelled”, “Commercial Bribery”, “Inducing 
Breach of Contract”, and “Prohibited Forms of Trade Restraints”. 
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ONO EL =i tas SUMUSOLV.CN Cee OR ee eh NS ieee ee ee 1635 (8207) 
AVIGEIN S WiOO Lereps yes Biche rare EI c a 1675 


“Zerbst’s Capsules”? medicinal preparation___..._.._.-..-.--_---- 1660 (8261) 


INDEX! 


DECISIONS AND ORDERS 


Page 
Abandonment or discontinuance of practice: 
Alleged, as in fact shift to less vicious form_____.._.--_.------.-_ 1177 
As ground!for dismissal of. complaint... “es8ec JEL ete 1671 
As no assurance it would not be reinstituted__.._...____________- 72, 347 
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distinguished from prerogatives of broker class______--.__-_--------_- 581 
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HIStory meee rene = a Sake ee So See Sasa ane ae aes 337 


1 Covering practices in cease and desist orders. For index for commodities involved rather than prac- 
tices, see Table of Commodities. Reference to matters involved in vacating or dismissing orders are 
indicated by italics. 
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Offices or branches. 2.23.54 See ee pease Aaa 1031, 1347 
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Rouliryeene sere hem esials tree Jos soc foe 1536 
INUiinIDI Vc sere a eee ten Pe ree ey PE ile 386 
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American Automobile Association, misrepresenting connections with.___ 1493 
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etc.; Assuming, etc.; Misrepresenting business, etc.)._-------.------__- 501 
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Awards and competitive contests, misrepresenting as to. (See Advertis- 
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induce product’s resale by retailer, distinguished__..__.-------------- 581 
Bursitis: as associated with arthritis and rheumatism-_--_-------------- 1273 
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As to unfair and deceptive practices_...._L....---L----02 2-5 611 
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Certification of product, misrepresenting as to. (See Claiming, ete.; 
Misbranding, etc.; Using misleading, etc.) ........__._-._-.---_-.__-_-- 354 


Charges of complaint: 
Cease and desist order against, practices preceding complaint, as jus- 
tified by public interest where respondents insist upon propriety of. 1226 
Charges of complaint dismissed: 


Abandoninent of-practiceleah— s2tstess_ f2) feal tenes see oes 1566 
“Council” s:misleading use. ss. 22 = eee. = ee eee 1031 
Evidence insufficient or lacking_. 670, 684, 1090, 1258, 1266, 1297, 1563, 1566 
“Laboratoryafacilitiesstseduinetesting 5 = Sa 1031 
Low: pricérixnsiduelh eas eadee iors eR ee eee 1068 
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China, products of occupied: public preference for domestic over_____- .- 313 
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representing business, etc.; Misrepresenting directly, etc.)...___-.-_-_ 1214 


Civil service position, misrepresenting as to. (See Advertising, etc.; 
Mistepresenting directly; ete.)is.b. Paade see Coane ee eee 766, 776 
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Government, certification falsely or misleadingly___.__________ 
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RUNS a OREN gente in Sin Se Bs wes 
Class suits and compliance reports required of concerns not joined in 
complaintsdigsenting,OpIDION: 88160, qe agin n =~ == an 
Clayton Act: 
Sec. 2, discriminating in price in violation of. See Discriminating, etc. 
Sec. 3, dealing on exclusive and tying basis in violation of. See Dealing 
on exclusive, etc. 
Stipulation policy re disposition of Clayton Act matters. (Concurring 
andeanswerln Custatements) fete. 928 re ee ee 
Cleansing qualities of product, misrepresenting. (See Advertising, etc.) _- 
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By cancelling and threatening cancellation of contracts or fran- 
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Distributors— 
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To deal exclusively in respondent’s products._.----.------ 
Collecting agency or creditor, misrepresenting as personnel bureau. (See 
Assuming, etc.; Misrepresenting business status, etc.; Misrepresenting 
OURNGU, CNC) Sete Seas oan ee eee eee See eae ieee ee 
Collection ruse, skip tracer: 
Use of simulated hand-written letter as_.......-..---------------- 
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Meaning of term inceducational field) se. eon a 
Representing correspondence school falsely as. (See Advertising, 
etc.; Assuming, etc.; Misrepresenting directly, etc.)-------------- 
Combining or conspiring: 
To— 
Discriminate through basing point and delivered price systems_-_-__ 
Fix prices and hinder competition— 
Through— 
Allocating dealer and jobber sales among respondents- - 
Basic price list and percentage discounts therefrom - --_- 
Basing point use and price equalization___.__--.------- 
Compiling and using averaged industry-wide costs for 
PICO Geverminatlonse See ee een hy fee 
Defining and classifying product groups, ranges, quan- 
bibless NODNICCS NOLO mea ee ners cre Fees 
Employing delivered price plan or procedure_--.------ 
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Price and other business statistics. __..-.-------- 1163 
Transportation charge information__.__-__------- 1163 
Failing to provide for f. 0. b. prices at production 
DOIN ts See ee ee See 123 
Fixing and maintaining— 
Resale price arrangements, terms or conditions__-_ 1014 
Trade orivolume discountsiaee— 2) Se s25eo5 eee 1014 
Imposing uniform additional charge for f. 0. b. truck 
deliviertes ts t AS es Ee ee ee eee 123 
Maintaining trade association for delivered price 
11416} dunes ete ie eee aia ae PIAL ie Ae aii Sey a Voge 1 
Opposing extension of fabrication in transit privileges 
by Interstate Commerce Commission__..-.-------- 123 
Price-formulaor systeM- a.) = - = eee 1163 
Price leadership practicessis2- ya sss 22 ee ee 1163 
Providing for and using uniform freight rate factors 
and switching charges for delivered price determina- 
bi TT Se HEA NS Se tht MISS Sy EE eed Bie te Og eater 123 
Quoting identical delivered price bids to Government 
agencies... Sea ae Sales te SOs ee ee 123 
Standardizing products, quantities, services, etc_______ 123 
Systematic price differentials to produce identical 
delivered Costs 22922 Ae OES ie et neon 202 
Trade-associationc sss ee ee ee ee 1163 
Uniform terms and conditions to dealers and jobbers__. 202 
Using freight rate compilation.__._____.__._.__.._____- 202 
Zoning method of computing prices____.__-.-_-__- 202, 1163 
Limit and control distribution— 
Through— 
Prohibiting direct employer-employee selling in large organ- 
izations iecet oo ao eee i es ee 1540 
‘Trade Relationss Movement7ss.22 44. aa) oe ee ee ee 1540 
Monopolize purchase and sale— 
Through— 
Controlling auction warehouses..._....._ = -USUS2us = oe 269 
Restrain and monopolize trade— 
Through— 
Boycottingand bisgeklisting 28" 24 220 Bae 1540 
Limiting distributive’channels 2! of) Uo 1540 
Standards of commercial practices__..._...-_..--_._-_---__ 1540 
Secure unlawful’ price discrimination{ {229.2 229 _Wi2l 7 12. oe 53 
Commercial practices, standards of, combining to enforce. (See Combin- 
ing, etc:3: Cutting Off, "ete!) 29, Ais BOE TS Oe ee 1640 


Commercial standards, failure to conform to voluntary, by nono-partici- 
pant, as not unfair or deceptive act 
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Page 
Commission: 
Cease and desist orders of— 
As not limited to identical acts found illegal___....___________ 611 
Relic ferir oo road esse see ys Sonal Sees APT, SS ees 611 
Decisions of, public interest as Commission’s guide in reaching, irre- 
Spectiveor prior advice or mistake. os 2a)! a 581 
Decisions of, responsibility for, on evidence, regardless of conclusions 
Ol EXAMI Clam sere eee tee en ae Oe TS RE eae 670 


Objections, as involved in lapse of time preceding expression of, as 
result of limited facilities, necessity for careful consideration, etc., 


gnidinotvacquiescencee same sens ene aan. OL eae Sr Reo 581 
Comparative data or merits of product, misrepresenting. (See Advertis- 
ing, etc.; Misbranding, etc.; Misrepresenting directly, etc.)________- 96, 167, 


297, 487, 652, 682, 684, 962, 1090, 1161, 1226, 1273, 1331, 1518, 1571 
Comparative prices, misrepresenting as to. (See Advertising, etc.; Mis- 


TEPHESCILLNG LICE) See area oe meee Sees RPSLOMSESTISEPIOSES .SSOSIE 1 BTR 337 
Competition: 
Fact of, or injury to, as not requiring proof, under Wheeler-Lea 
Amendment, in lottery merchandising :case______..__-_.__-------- 956 
Quantum of, as involved in impact of exclusive dealing policy______-_ 1396 
Competitive offer, as asserted justification for contracts challenged under 
fepece2 Of Clayton Act, nov found justified] 2 se oe s_ Sol TS weer ee. 581 


Competitors and their products, misrepresenting as to. See Advertising, 
k etc.; Disparaging, etc., Misrepresenting directly, ete. 

Complaints: charges of dismissed in part. See Charges of Complaint. 
Complaints dismissed by reason of: 


Businesstionovdisconpmucdss. sees aoe eee ee ee ee eee 1574 
Dealers only concerned and not deceived __-_--------------------- 1597 
Economic conditions substantially changed___-------------------- 1540 
Evidence insuficient-or lacking= = =— / 22208 Se steer 1540, 1579, 1592 
Further corrective action not required by public interest___-------- 1536 
IPrACtiCesslONgRGIS COMUNE Cece esr om Sere rene ore ee A eae 1571 
Pupticnnterestelackino = == =eem me eee en nea wes Seen eee 1583 
Representations discontinued before complaint__--.--------------- 1586 
Representations tounastrue Inpart= =o sas 2. eno eee ae 1536 
Sale of product concerned discontinued__._----------------------- 1897 
Stipulation and agreement to cease and desist_____---------------- 1602 
Compliance reports, required of concerns not joined in complaint, in class 
Prciit dissenting opinioness tots. So 02 Pe ere oes ag 894 
Composition of competitors’ products, misrepresenting. (See Disparag- 
Perec re ema ere ere Bae eee ee ee ee 1161 


Composition of product: 
’ Failing to reveal. See Neglecting, etc. 

Misrepresenting as to: 
In violation of Wool Products Act. See Misbranding, etc.; 

Neglecting, etc. 
Misrepresenting generally. See Advertising, etc.; Assuming, etc.; 
Misbranding, etc.; Misrepresenting directly, etc.; Using misleading, 

etc. 
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Page 
Concealing or obliterating law required or informative marking: 
Through— 
Processing foreign parts with resulting concealment__---------- 289, 


313, 787, 941, 1024, 1142, 1192, 1238, 1245, 1504 
Removing, mutilating or substituting— 
Identifying marking, number or symbol_-_------------- 366, 1068 
Wool products tags, labels or identification___._--.------- 330, 
630, 830, 1131, 1528 
Connection, Government, misrepresenting. (See Assuming, etc.; Mis- 
representing business status, etc.; Misrepresenting directly, etc.)_----- 736 
Connections or arrangements with others, misrepresenting as to. (See 
Advertising, etc.; Assuming, etc.; Misbranding, etc.; Misrepresenting 


DUS HRESS, CLC: Se 5 he a a a ag re 96, 366, 412, 501 
Consumers Research, claiming indorsement of falsely or misleadingly. 

(See Advertisine, ete... Claiming.< etc) ps2 tee ee a 800 
Consumers Union, misrepresenting as to tests by. (See Advertising, etc; 

Offering 6te:) 2 ses tees Slee len ge eg a es 1331 
Content of assortments, misrepresenting. (See Advertising, etc.)_..---- 31, 759 


Content of product, misrepresenting as to. (See Advertising, etc.)___ 463, 1347 
Contests and awards: Competitive misrepresenting as to. (See Adver- 


tising .ete,;akurnishinosetG.) aS. ae ae ee es 1031 
Contest schemes, using unfairly. (See Using contest schemes unfairly)_. 412 
Contradiction, to;title, explanatory, matter, as__-.--.- .- 5.2.4. 4 412 
Contradictory qualification of magazine as not eliminating tendency to 

CO CELV 62S cesarean 1347 
Cooperative buying association or agency: 

As affected by unlawful discriminatory practices______._______-__-_- 581 
Right to extend merchandising service to members under Sec. 2 (c) 

of Clayton Actuca 25 c3 See a ee ee ee eae a 58] 

Cooperative buying practices: As involved under Sec. 2 (c)__-_--------- 894 
Corporate dissolution: as not obviating need to cease and desist order under 

GUL CUTS GAT COS ap re re a 234 


Corporate or trade names. Assuming or using misleading. See Assum- 
ing, etc. 
Corporation laws: Official notice taken of, re dissolution of corporation, 


as respects inclusion in cease and desist order_-___.___..__.--_____-=_-- 487 
Corrective qualities of product, misrepresenting as to. (See Advertising, 
C21 Co eae eer Seer oe ee es ee ee eee ek 1484 


Correspondence school, misrepresented as: 
College or university. (See Advertising, etc.; Assuming, etc.; Mis- 


representing business, etc.; Misrepresenting directly, etc.)__.. 652, 1149 
Resident institution of higher learning. (See Assuming, etc; Mis- 
representing business, etc.; Misrepresenting directly, etc.)______- 1214 
Television laboratory and manufacturing establishment. (See Adver- 
tising, etc.; Misrepresenting business, etc.)______._______________ 1683 
Cosmetic qualities of product, misrepresenting as to. (See Advertising, 
CEC.) a sedges hi a ss Rae ee pa 800 
Costs, industry-wide concerted: averaging for price determination. (See 
Combining, ..ete.) 0. - <2c<inwis eh cae ee 123 
Council on Government affairs: dealer misrepresenting self as__________- 1579 


“Council”: Using word misleadingly, as alleged. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business, etc.) 


INDEX 
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Page 
Coupons or trade checks, misrepresenting savings through. (See Adver- 
tising, etc.; Misrepresenting prices; Offerings, etc.)_..________________ 399 
Customers: 
Coercing into dealing on exclusive basis. (See Coercing, etc.; Dealing 
Onvexchisivereic?) =e a= a et os Fe 8 a te el 1396 
Cutting off competitors’ access to, through exclusive dealing practices. 
(See Cutting off, etc.; Dealing on exclusive, etc.)____.__-_________ 1396 
Cutting off competitors’ access to customers or market: 
Through— 
Coercing customers into exclusive dealing— 
By cancelling and threatening cancellation of contracts or 
PLC LIS CS een cee oe eee eae eee een ee ee Fe 1396 
Denying membership to controlling board of trade market__-____ 269 
Discontinuance of sales to distributors, or threats thereof_____- 789 
Interfering with distributive outlets_..._.._...-.._..._--.____- 269 
Cutting off competitors’ or others’ supplies: 
Through— 
Boycotts and blacklists— 
To enforce— 
Conformance to standards of commercial practices_.___ 1540 
ResaleyprcesmMaintenances. 2. = oe Ue ee 511 
Dealer being manufacturer, misrepresenting as to. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business, etc.)__ 337, 840, 1142, 1273, 1597 
Dealers, establishing uniform terms for, in price-fixing program. (See 
Contbinine Merce pene emer ees er «eae ee ee oe 202 
Dealing on exclusive and tying basis: 
In violation of Clayton Act, sec. 3— 
Through— 
Exclusive-dealing agreements______-_-_-.--------- 161, 789, 1396 
In violation of Federal Trade Commission Act, Sec. 5— 
Through— 
Canceling contracts of noncomplying distributors___------- 789 
Coercing and intimidating distributors into exclusive dealing. 789 
Enforcing purchase of advertising material along with other 
LOCC US ee eee ene eS SES Ee TS Ne ne ee ee 789 
Exclusive dealing agreements and contracts____-------- 789, 1396 
Implementing exclusive dealing agreements and policies— 
By— 
Checking stocks in dealers’ hands____---------- 1396 
Exacting promises that merchandise of others 
WOULCMOEAreLUETMOU ==) as 2 tee Meme eee eer 1396 
Informing suppliers’ dealer orders must go through 
iB SSO¥ OOOO CSN es en eae at pes Me ces Ste ae 1396 
Offering bonuses conditioned on exclusive dealing_. 1396 
Meetings stressing exclusive dealing policy_____-- 1396 
Refusing to sell except under exclusive agreements_______- 789 
Special semiannual del credere commissions__------------ 424 
Debt: collection of deceptively, as not justifiable___._._--------------- iL akesFe 
Decisions, initial. See Initial decisions. 
Decisions of Commission: 
As valid and proper, notwithstanding recommendation of sub- 
stitute examiner, etc., where full opportunity for fair hearing..__._ 670 
Public interest as guide, irrespective of prior advice or mistake._-. 581 
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Page 
Degrees: 
WOHMNEGs Oe es Ba Sa SS pra ie ene 1149 
Falsely claiming awarding of academic. (See Offering, etc.)__._-__-- 652 
Misrepresenting sources of. (See Advertising, etc.; Misrepresenting 
USITIESS fOLG. ) ars Be haa cory eyes eal a 1149 
Misrepresenting status of correspondence school through conferring. 
(See Advertising, etc.; Assuming, etc.; Misrepresenting, etc.)____-- 1149 
Delaying or withholding corrections, adjustments, or action owed: 
Through— 
Failing to— 
Deliver product selected to purchaser__--.-------.------- 1068 
Provide customer with data identifying purchase_--------- 1068 
Refusing to— 
Refund payment where purchase not delivered___--------- 1068 
Return merchandise or make refund to when in derogation 
of guarantee sasth. 1st Boe ee ee ND eee ree ee 1068 
Del credere agent or factors, paying special additional commissions to, to 
excludé-extension of competitive benefits =. 225534 42e— 345-2 424 
Delivered prices, establishing uniform through zoning method. See 
Selling and quoting, ete. 
Delivered price plan, concerted use in price-fixing program. (See Aiding, 
etcieCom Dining, eb.) ii sa 9 ee eo eee ee See ae 123, 202 
Delivery, extension of time of; discriminating through. (See Discrimi- 
ek y Daven (OKO eee eee Pn Ae eee we eee ee ee ee sign Bia tae 161 
Delivery or transportation agency, misrepresenting collecting agency or 
creditor as. (See Assuming, etc.; Misrepresenting business, etc.; Mis- 
representing directly, Cts) = oss ant oes eee  ee e e a7 /7/ 
Demand or business opportunities, misrepresenting asto. (See Advertising 
SHON) = eee ee eee ren PES ao Soo oe ee 1465 
Demonstrator service, discriminating through. (See Discriminating, ete.) _ 161 
Dentists, misrepresenting indorsement or approval or product by. (See 
Advertising .etess Claiming .6tC.) z..a eee ee eee 1226 
Deodorant qualities of product, misrepresenting as to. (See Advertising, 
(ELCs) ee ae es een Pape Se tenth ae ee er ieee a oe LN ara SEE. ott Bete eS oo ela 800 
Department of Commerce, claiming indorsement or approval of falsely. 
(See Advertising, etc.; Claiming, etc.; Misrepresenting directly, etc.)__. 1518 
Depictions, misrepresenting offer through misleading. (See Advertising, 
ete. Offering, 6bC.).2 a8 52 eee ee oe 1068 
Diplomaz,, Using. word mislea cig ays Bee ee oe eee eee 1253 
Diplomas: 
Misrepresenting.as to. (See Offering, etc.) 2s1.2eseeeee see eee eee 652 
See also Degrees. 
Disclosure, failing to make material. See Neglecting, etc. 
Discontinuance of practice: 
As ground for dismissal of complaint. See Abandonment, etc. 
Discontinuance of sale of medicinal preparations, as not obviating need of 
desist orders. 2: oot ee Se 234 
Discount deals, discriminating in price through. (See Discriminating, 
Ct¢,) coe sees ckes cnc sccasSe ee eee eee 161 


Discounts combining to fix and establish. (See Combining, etc.)____-__- 1014 
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Page 
Discriminating in price, etc.: 
In violation of Sec. 2, Clayton Act— 
Through— 
Allowances for services and facilities 2 (d)-. 3, 161, 581, 971, 979, 990 
Advertising allowances.2 2 <= 52-2. tenth ae 971, 979, 990 
Displayrallowancessthes sce 22 = ey ers De ee Be 3 
Brokerage payments and acceptances 2 (¢)____---_________ 53, 
192, 254, 529, 581, 894, 1566 
Buyers corporate or other agent________ 53, 254, 529, 581, 894 
DD irectebUyeTstn ess ee oe eee ee 53, 192, 529, 746, 894 
Charges and price differentials, generally, 2 (a)__--.-_____- 161 
DISCOUNT Cea sampnre sf Mee ee Se ae Le ee 161 
Hallebookine practices see nce 57. cee tye Bey eee 161 
Ouambiivacdiscoumisyue. = 2) on ee 861, 869, 878, 886 
Vending machinevoperators! — 26 oa ee ee ee 161 
Furnishing or contributing to services or facilities 2 (e)_--_- 
Demonsinatorservices.a2. Casali as Sooo yp ee ae 161 
Newspaper, billboard, radio, etc., advertising__________ 161 
Inducing and receiving discriminations, 2 (f)__--_._.-___- 53, 161 
BOOKING SDTA Ch CO mt sea he a Se ee | Se 161 
Hxtension on vimevol delivery =. oo 22 ee eee ee 161 
Discriminating in price, concertedly through basing point and delivered 
price system in violation of Federal Trade Commission Act, Sec. 5. 
(éceCombiningeete)erse =o ce oan sen ee See eee 202 
Discriminatory practices, unlawful, as affecting independents and co- 
ODCLALIVES Se = ann Si eee aoe ae ie eee Dns bree eR et. ee eee 581 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
As to— 
Discontinuance.of operationeje ==. 25 30 hoes eee 847 
IMethodsungrenenaleen tb aoc e oo fe eee ee 820 
Reliability and financial condition_____.--_-_------------ 820, 847 
Reputation, standing or patronage. -_-----..-.----=-<.--. 820 
Products— 
As to— 
TEARS) SNe «5 ieee | a ae OR eee eee ee a eee 1068 
Qualities: properties;and results=—-<4— == Sse 847, 1161 
Qualityae eens see te sep aan se Steet te ee eS 820, 1226 
SatObyemeee Ree ee tee ae bane 5 ee ee re alos oat es 847 
Success UselOn standings. a a eee ee ee = 1161 
Display allowances, discriminating in price through. (See Discriminating, 
3 


ROG ME Seas SS GSR SE SS Hee EE ry a a Sous eae ney ee Rare ae 
Display cards, supplying false and misleading, (See Furnishing, etc.)_ 1532, 1560 
Dissolution of corporation: 

As involved in inclusion of corporation in cease and desist order, 


following false advertising of medicinal preparation _.------------ 487 
Distribution, combining to limit and control. (See Combining, etc.)_-_-- 1540 
Distributive outlets: 

Interteringywith.2-(oce Cutting off, sete;)__ 22.02 .-2----s-52532-- 269 


Monopolizing purchase and sale through controlling. (See Aiding, 
etc.; Combining, etc.; Cutting off, ete.)_-_.-.....-.-----+-+------ 269 
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Distributors and jobbers: coercing to deal on exclusive and tying basis. 
(See Coercing, etc.; Cutting off competitor’s, etc.; Dealing on exclusive, 
ete yess Sa oes AMS tLe Ot See Se ee oe 789 
“Division,” misrepresenting size of business through use of term. (See 
Advertising, etc.; Misrepresenting business, ete.)..----._---.---------- 1031 
Doctor, orthopedic; misrepresenting product as designed by. (See Adver- 
tising, etc.; Misbranding, etc.; Using misleading, etc.)_..__------------ 1004 
Dollar, ‘‘Two for one”’ sales; misrepresenting as to. (See Advertising, etc.; 
Offering Pett yee apa US ele OO Oe) Sie en eae a 726 
Domestic products: 
Public: preferen¢e for,- over foreign! 22 See See et PI ee = 289, 


313, 941, 1024, 1142, 1192, 1238, 1245 
Representing foreign or imported as. (See Concealing, etc.; Neg- 


lecting “ete. <2 so eee 289, 313, 941, 1024, 1142, 1192, 1238, 1245 
Due Process. See Fair hearing. 
Earnings, misrepresenting as to. (See Advertising, etce.; Offering, etc.)_.. 1465 
Economic conditions: substantial change in, as involved in dismissal of 
Complaints SSeS RE Me hee SES Ee nee 1540 
Economizing or saving qualities or properties, misrepresenting as to. (See 
Advertising,-etc.; Misrepresenting directly, etc.)__._-_------------- 510, 847 


Educational institution: 
Correspondence school as. (See Advertising, etc.; Assuming, etc.; 


Misrepresenting business, etc.; Misrepresenting directly, etc.) _____ * 501, 
1149, 1214 
Individual or private business representing as. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business status, etc.)_..-__----_- 652 
Educational qualities of product or service, misrepresenting as to. (See 
Advertising Cte.) Lost OS. Wee TEU ees ae ee eeeene 501, 652, 1583 
HOMeCTIVE se 8S- PUTIN C= sae Sk cra eg ee ae ee ee 1090 
Effectiveness of product, misrepresenting. (See Advertising, etc.)_______ 1323 
Employer-employee selling, combining to prevent in large organizations. 
(See*Combining-etes)\ Cutting off ete): ee ae De Vee eee 1540 


Employment agency or service: misrepresenting skip tracer collecting 
business as. (See Advertising, etc.; Assuming, etc.; Misrepresenting 


business, etc.; Misrepresenting directly, etc.)_.___._-...--._--_22_2- 643, 1177 
Employment and jobs, misrepresenting as to. (See Misrepresenting 
directly, -etes;-Offering,«ete) 2 a2 a eee 1214 
“Wngraved” and “engraving,” meaning of words as applied to stationery. 753 
“Wngraved”; misrepresenting product falsely as. (See Advertising, etc.; 
Using misleading -ete:):as. 22a = Oe a ee ee ee 753 
Equitable estoppel: principles not applied to deprive public of protection 
of statute because of pasteactionrordack Of--===== =se ase] See ae 1297 
Espionage, maintaining resale prices through. (See Maintaining, etc.)__. 511 
Evidence: 
Conjectural possibility as insufficient to overcome sworn testimony_. 1592 
Expert and lay, weighed as applied to different factual issues________ 1090 


Lack of, or of sufficient, as involved in— 
Dismissal of charges of complaints. See Charges of complaint, ete. 
Dismissal of complaints. See Complaints dismissed, etc. 
Offer of additional, as properly rejected, after respondents’ prior 
refusal to make imvited=== =e 220 AU ae paeh erent aires eae 692, 705 
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Page 
Evidence—Continued 
Rejection of, as immaterial, by examiner, sustained, where offered to 
show sale of lottery devices not unfair method of competition, and 
whereacts noti so charged’. 21 V2 sols) in ainsi edie 478, 1288 
Skip-tracer scheme held, on appeal from examiner’s initial decision, 
sustainedsby substantial. = 8 ui. er ee 1047 
Examiner: 
Duty to rule to insure prompt and proper disposition of matter_____ 692, 705 
Initial decisions of. See Initial decisions. 
Judicial notice taken as to meaning of “engraved” and: “engraving” 
applied tovstationery 52 on UR Oe ort eae Sa OI SEE 753 
Not sustained as to use of misleading product name______.____-._____ 1579 
Official notice taken by, of corporation laws of Michigan re dissolu- 
tion of corporation, as to inclusion in cease and desist order_________ 487 


Recommended decision or order of— 
As affected by requirements of Administrative Procedure Act 
where original examiner no longer available_____________ LL. 670 
Validity of substitute’s— 8 
If proposed findings submitted orally to original examiner 
and not in writing as required by Rules of Practice________ 670 
Where based solely on reading of record_____-.____-_---.--- 670 
Sustained as to— 
Abandonment of practice asin fact mere shift to less vicious 


fOTMES Sees tee See e eee ee OR SO SL Tie 
Conjectural possibility as insufficient to overcome sworn testi- 

MOVs. oa sest cancun e wae Se scone ee Sue ae Peg 1592 
Deceptive collection or skip tracer ruse— oe 

Use of simulated hand-written letter__.--_-.--.--.-----. @51177 
Evidence insufficient to sustain charges____--_-------u-2 + 1592 
Holding sale of lottery devices contrary to public interest_-_-___ 478 
Nonconformance of respondents to stipulation____...__----- 611 


Rejection of evidence as immaterial, where offered to show 
sale of lottery devices not unfair method of competition, 


and where acts not so charged___.._._ = 82) Juss kes 478 
Rejection of offer of additional proof, after respondents’ prior 

refusal, with full opportunity, to make invited offer-__ _- 692, 705 
SCD OW CEE De See ay cee ee ee 611 
Skip-tracer initial decisiowo. .24 _byzebsleie _0_ Lyssa 3e 1047 


Exclusive dealing: 
In violation of sees. 3 or 5. See Dealing, etc. 
Offering bonuses conditioned on. (See Dealing, etc.; Subsidizing 


PMISINeSS) ook 88 ae LID eS Soak ee EL OF Be 1396 
Quantum of competition, as involved in policy of__..-_------------ 1896 
Experimentation and research facilities, misrepresenting. (See Advertising, 
ete.s)lisrepresenting business, etc=__-=-..----------=---_----_----— 840: 
Expert testimony, as entitled to great weight even though medicinal 
preparations not prescribed by witness_-..-.-------2UllL22-222222-22 234 
Explanatory matter offered to justify false representation rejected as ~ 
Capa 8B CES Wy ea a pe We SS eee ee ie tel ae Se ag 412 
Fabrication in transit privilege, opposing extension of, by ‘Interstate 
Commerce Commission, concertedly. (See Combining, etc.)_..-..----_-- 123 


Facilities and services, discriminating in price through allowances for. 
See Discriminating, etc. 
213840—54——_119 
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Factors, paying additional, commissions to del credere, to exclude exten- — 4 
sion of competitive benefitsijeu2 see ba sea va_ aa es ees oe a ee 424 
Failing to make material disclosure. See Neglecting, etc. 
Fair competition, “standards of’ under N. R. A. Steel Code: as involved 
in concerted price-fixing program. (See Combining, etc.; Selling, etce.)__. 123 
Fair hearing: 
As fully accorded preceding Commission decision, notwithstanding 
recommended decision of substitute examiner_____-_-_-_---=----- 670 
Respondent not denied, by examiner’s rejection of: 
Evidence to show ‘sale of lottery devices not unfair method of com- 


petition, where acts not so charged____-_- ns, SSeS ae bet 478 
Offer of additional proof, after respondents’ prior refusal, with full 
.,opportunity,.to.make,inwited offers. s24-hs 2 Jn ait l teen ts 692, 705 


False advertising: 
FTC Act policy as directed to elimination of, regardless of whether 
limited to those with training to appraise it correctly_______..__-__- 234 
False and misleading advertising matter, supplying. (See Furnishing, etc.). 1532 
False representation in connection with interstate sale of goods as un- 
lawfwlgunder statute:e: 43+ vile beh oud fr Soe ees sth = 1297 
Federal Trade Commission: 
. Duty to prescribe remedy justified by record and sufficient to prevent 


recurrence’ of illegal act._-. 2222-2 See ee tee 1297 
Not precluded from appropriate action because of past mistaken 

action’ or lack Of action” 522. Seen oe oe ae eee eee 1297 
To prevent unfair practices must be aware of unfair effects on com- 

HetiLion Or CONSUMer—- sees ae ee eee ee eee 1297 


Federal Trade Commission Act: 
Policy to eliminate false advertising regardless of whether limited to 


those with training to appraise it correctly_.._2../.....-.______- 234 
Sec. 5 concept and application should not remain statie....._.____- 1297 
To protect the unthinking and credulous as well as the more sophis- 
tigatieds) Setetia shouyr ists stetuek 25 sapebse a eee sip ee 1297 
F. O. B. prices, concertedly failing to provide. (See Combining, etc.)____ 123 
Foreign products or parts: 
Custom of marking as to origin______- 289, 941, 1024, 1142, 1192, 1238, 1245 
Public understanding as to origin of, absent disclosure__.._.__._____ 313, 


941, 1024, 1142, 1192, 1238, 1245 
Represented or undisclosed as domestic. (See  Concealing, etc.; 
Misbranding, etc.; Neglecting, etc.; Using misleading, ete.) _._____ . 289, 
313, 787, 811, 941, 1024, 1142, 1192, 1238, 1245, 1504 
Foreign: source or origin of product: 


‘Failing to reveal. (See Concealing, ete.; Neglecting, etc.)_...-_- 811, 1504 
‘Misrepresenting as to. (See ‘Adentiiine: etc.; Misbranding, etc.; 
Using misleading, ete.)icsszazeseik: neisiia Aesasees Deana 72, 347, 1563 
Free’’: 
Administrative interpretation re use of word intended only as guide : 
he for business community... sesasbe vd Aediveeeus doc eeiberacd BOT 
Attracting power of word in false advertising as unfair both to com- i 
petitors and customers: 9) 2s) eae ee eee ee ane re mees - 1297 


Book-of-the-Month case distinguished from cases in which use of 
qualifying words was feasible 
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Page 
“Pree! »—Continued 
Contention that administrative interpretation was Al held with- 

Out Merit simeemhiwas Moy @ .mulez? See o sss eel oes_ Leet 1297 
Drawing power of word same as that of lottery___..._._.._.--__--- 1297 
First impression of word never completely eradicated______________- 1297 
First impression of word not eliminated by subsequent contradiction. 1297 
Prior opinion as to use of word, in Samuel Stores, Inc., overruled__._ 12977 
Prohibition of use of word held appropriate and necessary notwith- 

standing previous favorable rulings! 2.2 222/202 222-02 2-22-22 -L-- 1297 
Tremendous advertising value in use of word___________----------- 1297 
Use of word in advertising: “‘is it true or false?”_________________-- 1297 
Word as influencing judgment of customer and diverting him from 

TOMY: IN GO) Gab yee a ee = eet RL 7 ee 1297 
Word cannot be qualified but only contradicted__________________- 1297 

Free goods: 
Misrepresenting as to. See Advertising, etc.; Offering, ete.)_______- 22, 


31, 412, 463, 759, 1297, 1583: 
Freight rate compilation, using in price-fixing program. (See Combining, 


etc) 2-5 ae are ee Re) ee in ee ese Sa Ply . bes 202: 
Freight rate factors; using ‘uniform, in concerted determination of de- 
livered)pri¢esoa(See:Compbining, ete))isa2esh bid _ Sel eve lt asa. 123: 


Functional effectiveness or operation of product, misrepresenting. (See 
Advertising, etc.; Misbranding, etc.; Misrepresenting directly, etc.; 


Usingmisleadine deter. Pree  Seayi sieneeatuere ee + 684, 965, 1518, 1522 
Furnishing means and instrumentalities of misrepresentation and deception: 
Through— 
Supplying false and misleading—. 
Advertising and promotional material re contests__________ 1031 
Advertising mats or display cards_.__-___-___-_-_--___ 1532, 1560' 
Briceltaostandietickers: “=~. 2 eee Se aie Suet 289, 811 
Skip-tracercollectionzeards;, etc. acs Sesce eee: seek 643, 1047 


Furnishing services or facilities, discriminating in. See Discriminating, etc. 
Senay ar enact atadonati a by. See also Lottery devices. 
Aiding through selling and supplying lottery devices. (See Aiding, 


ercsUsine-or selling, Cleo): BHetteen se)  Senestles sete Woe 1265: 
As contrary to public policy of U. 8. Government. ____-------_-- 692, 705. 
As involving both gamblers and those who supply them in violation of 
DODIICEDONCYVEE Orne Fee Ee Sree MeN ee eee 478. 
As properly requiring: view of unfair practice as a whole, and not 
TSO CCE CLS tite ee ee ae ea 478, 692, 956: 
ASgUDTAMTA Cl Ce Rift ee 12 SaR ee Ee 2 eee Be REN ee 692, 705. 
Commission action against sale of lottery devices in interstate com- 
merce as not invalid as attempt to regulate gambling____-_---- 692, 705. 
Generalization: statement possibly true as but misleading in view of 
DALteMArICIRGNIMStAN COSarH arama mere Ianeeeel= te eee ae oe ae 1253: 
““Get-acquainted offer,’’ misrepresenting regular offers.as. (See Advertising, 
eee ooering, €tC.) 2. -- 2 - __- 2 2- > E aed ae 759 
“Gold. ‘Tone”’: meaning of: term to photographic profession eines yas en 412 
“Gora” wool: public understanding .of term __.-...~--212 p22 2SluSL ill iPS 


Government affairs, misrepresenting dealer as advisory council on. (See 
Advertising, etc.; Assuming, etc.; Misrepresenting business, etc.) - - -_-- 18579 
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Government agencies, submitting identical bids to. (See Combining, 
ete: wliigi bist Sale gkl cle spe ete SuSE Saisie Si Serer 123 

Government connection, representing falsely. (See Advertising, etc.; As- 
suming, etc.; Misrepresenting business, etc.; Misrepresenting directly, 


CbC.) can no on TE RIO. 2 Sere eee SD 736, 776, 1214, 1347, 1579 
Government guarantee, representing falsely. (See Misbranding, etc.; 
Offering ete: zac souck gesolt See Gua Ti Peer 36 ete Bs ee sos Se 354 


Government indorsement, representing falsely sanction or sponsorship of. 
(See Misbranding, etc.; Misrepresenting directly, etc.; Using misleading, 


ete: OSH es eee See ene 354, 1416 
Government reports, misrepresenting as to. (See Advertising, etc.)____-- 1323 
Government surplus, misrepresenting as private product. See Conceal- 

jing, etc. Misbranding, etc. Passing off.))— —-_ =~ ees ee ee 366 
Guarantee: 


Misrepresenting as to. (See Advertising, etc.; Neglecting, etc.; Mis- «©. 
representing directly, etc.; Offering, etc.) __. 22, 941, 1068, 1238, 1245, 1518 
Refusing return of merchandise or refund, when in derogation of. 


(SéesDelayvinge.ete.)natawue sevzu-e2sa_ Ct Sines SOD RIeI EEE SRE 2 1068 

‘Hand colored, misrepresenting product as. (See Advertising, etc.)______- 412 

Hand finished, misrepresenting product as. (See Advertising, etc.) ___-_- 1563 
Health authorities, claiming indorsement or approval of falsely. (See |: 

Advertising, etc.; Claiming, etc.; Misrepresenting directly, etc.) _______ 847 


Healthful qualities of product, misrepresenting. See Advertising, etc.; 
Misbranding, etc.; Misrepresenting directly, etc.; Using Misleading, 
etc. g 

Hearing examiner. See Examiner. 

History of business, misrepresenting. (See Advertising, etc.; Misrepre- 


senting business: status, etc)J S26 22S s_ os See Soyiee oe 337 
‘History of product, misrepresenting. (See Advertising, etc.; Misbranding, 

etc:; Using misleading, etc.)_-__-_-----_- 684, 840, 1004, 1199, 1358, 1435, 1532 
Identical prices, concerted selling at. (See Combining, etc.; Selling, ete.)._ 202 
Identification numbers or symbols: substitution of, on radio tubes, not 

justified by fact that products identical with those simulated__________ 366 
Identity of product, misrepresenting as to. (See Misbranding, etc.)..... . 366 
Identity of seller, concealing. (See Assuming, etc.)_._._._._________-L__- 1374 


Imported products or parts: represented or undisclosed as domestic. (See 
Concealing, etc.; Misbranding, etc.; Neglecting, etc.; Using misleading, 


CCH es Pe ee ee eee ee 289, 313, 787, 941, 1024, 1142, 1192, 1238, 1245 
Improving qualities of product, misrepresenting as to. (See Misbranding, . 

OL ee ae ee 1571 
Independent business concerns; small, as affected by unlawful discrimina- 

tory practices of cooperative purchasing associations.____-._-.-.2.__- 581 
Individual’s special selection, misrepresenting as to. (See Advertising, etc.; 

Offeting;:ete.) a? -canzaalian: Wael Ser Aree se nee era raee _-.. 337, 399, 412 


Indorsement.or approval of product, misrepresenting as to. See Adver- 
tising, etc.; Claiming, etc.; Misbranding, etc.;.Misrepresenting directly, 
etc.; Dane misleading, etc. 

Jhducing and receiving discriminations in price in violation of Sec. 2 (f). 
(See Discriminating, etc.)_..- --.- ceed o_eceiieisn ioe tone 161 
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rete Page 
Initial decisions, appeals from: 
Agreement to cease false advertising found not observed_-_.________ 611 
Cease and desist order not too broad_._.....________-_______-__-__ 611 
Examiner not sustained— 
Misleading product. name or title.____._.- 2222222 24-1 Le 1579 
Wool Products case, as incorrectly limited to ‘‘Wool” and other- 
Wise defectives pe Neat ie Sele errojar poll per) o5gke 664 
Examiner sustained— 
Conjectural possibility as insufficient to overcome respondents’ 
SW OMIAvestiINONyi sae cre eel NEI IE mot ok yer EAD aoe Gg 1592 
Evidence insufficient to sustain charges___.__________-_______- 1592 
Findings, etc. supported, correct and adequate________________ 1177 
Rejection of additional proofs 2s2c-_ 52s. sees ee 692, 705 
_ Sale of lottery devices contrary to public interest__.___._______ 478 
Skip-tracer scheme as— 
Involving interstate» commerce... Uo 222se LLL eke 1047: 
Not attempt to regulate use of mails_________.______---_- 1047 
Untaivorideceptiverypractices-- 4... = 4... =-— eee 1047 
Wool Produvtsicasendeficienciesc 2 2 22 ha ec LS 830 
Institute, representing school falsely as. (See Advertising, etc.; Assum- 
ing, etc.; Misrepresenting business, etc.)..._....._-_.--__-_____--_-- 1253 
Taetinations ; misrepresenting correspondence school as resident, of higher 
learning. (See Assuming, ete.; Misrepresenting business, etc.; Mis- 
TEDesen LM PHCINE Ctl YROlCs pies aes Nc we Sara SiS ee RS 1149 
Interior Department Be haat misrepresenting as to. (See Advertising, 
PROCS) ee errs re oe ine emis See e) oeain ei at Dene 1323 
Interstate commerce: as present in skip-tracer scheme--_--_------------ 1047 
Interstate Commerce Commission: opposing concertedly, extension of 
fabrication in transit privilege by. (See Combining, etc.)_----------- 123 
Invention: 
Misrepresenting product as new. (See Advertising, etc.)----------- 684 
Whether device properly described as___--_---------------------- 1090 
Japan, products of occupied, public preference for domestic, over_-__----- 289, 


313, 787, 941, 1024, 1142, 1192, 1238, 1245 
Jobbers and distributors, coercing to deal on exclusive and tying basis. 


(See Coercing, etc.; Gating off competitors, etc.; Dealing, etc.)_--.--- 789 
Jobbers, establishing uniform terms for, in Se ae program. (See 
SEO OND INInomelCe ey eree eae ee a oa ot oe on ee SR RE 202 


Jobs and employment, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.; Offering, etc.)_ 501, 643, 766, 776, 1253, 1465, 1583 
Judicial notice taken by Commission: 
Federal court decisions holding merchandising by gambling contrary 


LORpUblicspolicymolGovernment.....-2s5-—- Cee ee eee 692, 705 
Meaning of ‘‘engraving’’ and ‘“‘engraved”’ as applied to stationery__-. 753 
“Kittn-Gora’’; misrepresenting composition or source of product through. 

(See Misbranding, Chom BUSING SCLC) ooo a 5s SS Soc ee ee ne ee ce 347 
“Knitting company”: > eoritrol of operations as justifying use of term___-- 72 
Labeling: 

Mandatory price as not required under circumstances__------------ 1068 
War conditions as involved in dismissal of charge of improper-_-_----- 1508 


Labels: using misleading, in general. See Misbranding, etc. 
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; Page 
Labels, wool products: 
Conflicting: using.» (See Misbranding, ete.)-._.--- =. 2-_2L_-2+2L-- 1611 
Removal of, as requiring intent to sustain charge of violation under 
Wool Products Labeling Actz <— 2 52-922 se ee ee eee 187 
Removing or obliterating. (See Concealing, ete.)_..-._..._------ 630, 830 


Substituting incorrect for law conforming. (See Concealing, etc.)- 11381, 1528 
“(Laboratory facilities’, misrepresenting allegedly, as to, using in testing. 1031 


Lawful practice, misrepresenting as-to__.__.-__2.._ --=S 222 Eee Sees 1374 
Letter, simulated hand-written: use as skip-tracer, as deceptive_-_-_----- 1177 
Licensee of well-known concern, falsely claiming to be. (See Misbrand- 

ing, etc.;.Misrepresenting business, etc.) 2.222. 2522- 5242-422 -225_- 366 
Limited or special offers, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting directly, ete.; Offering, ete.)_____-_-----_----- 733, 766, 776 
Local branches to be opened, representing falsely. (See Misrepresenting 

business, etc.; Misrepresenting directly, etc.)_-_.-_-------_----------- 1137 
Location. of aaneee misrepresenting as to. (See Misrepresenting busi- 

néss, etc.;. Misrepresenting directly, etc.) --...2---2_-2+12--_+2+------ 10 


Lottery devices: 
Desist order against sale as not involving improper attempt by Com- 


mission to police public morals and regulate gambling__________ 692, 705 
iDesistorder. against_sale, modified: 2/s_p2si2u0s. 2a nies ee ee 1377 
Placing in hands of others as unfair practice___...____-__-__-_+__- 956 
Proceedings challenging sale as not requiring proof of specific public 

SW) bh ERs en ee eo ee ee CN MR A CS ee Sa 692, 705 
Proffer of evidence re sale as not unfair method of competition, 

rejected where charge limited to unfair act or practice__________-- 1288 
iSale_as contrary to.public:interestai-cu ce 2j_ ieee 2s ees Se 478 
Sale asiinvolving, publicjinjuryce sou ge. saa iee ee) ee 692, 705 

f Sale_as unfair practicexeiudsie)) sae). . wd wee ieee Feed oe ee 692, 705 
Selling in commerce. (See Aiding, ete.; Using or selling etc.)______- 113, 


bate 621, 692, 705, 718, 1159, 1265, 1377, 1449, 1457 
Supplying for merchandising. (See Aiding, ete.; Using or selling, 


@t¢.)..._ . 284 obisstinli od ssuaces tenes wilebares. tee teperpene 478, 948, 956, 1265, 
Lottery schemes; using in merchandising. (See Using or selling, etc.)_._ 1478 
Lumbago: 

As associated ayes firthititis andsrheumatismis- sui 4.) 434 eee 3 1273 
Mails, regulation of use of: examiner’s initial decision re skip-tracer scheme 
stheld not invalid as 2-0-5222. en ee ae 1047 
Maintaining resale prices: 
‘ Through— 
Agreement.and combination. 2_ —- -2neaussn0-- so. aes eens 1014 
Contractsiandiagreements uel eee: eelhind genie Seen eee 511 
Cutting. off supplies__. 3. 3. . Eee Tee fs ee eee 511 
Espionaigei2 si Jtlace se Aheuero aa! hoe “ert por ie een 511 
Price schedules and announcements___-_____2._2__._____-_--- 511 
Refusal to sell..2 92 25.052. 35.f 4a meee ee 511 


Maker of product, misrepresenting as to. (See Advertising, etc.; Assuming, 
etc.; Misbranding, etc.; Misrepresenting business, etc.; Using mis- 
leading,Jete.)_.__._ ener ees ta ee eel peers Bercy cee ea eee eee 1245, 1597 
Mandatory price labeling, as not required under circumstances________-- 1068 


INDEX 1845 


DECISIONS AND ORDERS 
t Page 
Manufacture or preparation of product, misrepresenting as to. (See f 
Advertising, etc.; Assuming, etc.; Misbranding, etc.; Misrepresenting 
directly, etc.; Using misleading, Se ie ot UUAIOO TOD NOVIOZIEy 10 TBO 22, 


80, 412, 733, 753, 840, 1004, 1068, 1499, 1522, 1563 


Manufacturer: 
Representing dealer falsely as. (See Advertising, etc.; Assuming, ete.: 
Misrepresenting business, ete.) . 701 10 stent ay yites 337, 1142, 1597 
Manufacturer’s identification number, misbranding as to, in violation of 
Wool Products Act. (See Misbranding, ete.)')_ 2522 lees 022 ee) 1611 


Manufacturing establishment and television laboratory, misrepresenting 
correspondence school as. (See Advertising, etc.; Misrepresenting 


Cinecthy .eten =o. aes 2 Ce Gee EOL OUGL WGNen To oS 1583 
Manufacturing. nature, Piscopnacantine as to. (See Advertising, etc.; 
Misrepresenting business; etc.) -_.2_ 222 2 = SS esonr Meso” 733 
Manufacturing or odacine term: use of, by non-owner, as justified by 
controliof operations. 22. ee a AU OR IT TO BOLI SOTO. | ~ 72 
Marketing board of trade, using, to monopolize purchase and sale. (See 
Aiding, etc.; Combining, etc.; Cutting off, etc.)._._-_ 22 elt 269 
Markings, identifying: removing: from customer’s purchase. (See Con- 
Cealing: ete eras nose 2 ass ea one oo oo OE HE IO IETEA © = 1068 
BivMarvelousac 8s: PULP ewe teen ee eee cee ee POS SO ee 1090 
Massage,.gum:.meaning and-value__-.---==.<2+==-J2800Nl oe geo: __ 1226 


Material disclosure, failing to make. See Néeldeting, ete. 
Mats, advertising supplying, false and misleading. (See Furnishing, etce.). 1532 


‘Maximum asnputine 92 52.55.2525 2S OR 10 wR AeA 1090 
Means: use of false, misleading and deceptive as not justified by legal and 
SVENGWOLDOVSRI) pa wee ec oemae Ree Reasens = Sax AORN IUIBOOMIIEN 1177 
Medicinal preparations: 
-Case_histories as unconvincing evidence re therapeutic claims for____ 234 
Evaluation of as requiring study of substantial number of cases_____ 234 


False advertisement of, by corporation prior to dissolution, as involving 
question of inclusion in cease and desist order, under Michigan 


corporation laws... AGO BIIGO TS BeSK OVI ISG SONOLMeLS 2 oe 487 
Found to have no therapeutic value after 20 years’ use_____________ 234 
Public interest as inherent in proceeding concerning, even if advertising 

limitedsvoumedicinal professions 2s552> 25 — SSO enav ie 234 
Testimony of witnesses as entitled to great weight, notwithstanding 

products not-prescribed by- them .-.=<= <2... 29% 19404 Le 234 
Testimony re use of, challenged as unconvincing________-___--__--- 234 
Therapeutic claims found without basis by previous scientific experi- 

Inents.and, legislative Inquity.2.2... 22. oss ssse sae SOSE4 Fea 234 


Medicinal, therapeutic, remedial and healthful qualities of product, mis- 
misrepresenting as to. See Advertising, etc.; Misrepresenting directly, 
etc. 

Merchandising by gambling: See also Lottery devices. 


As contrary to public policy of U. S. Government __-__-_...------ 692, 705 

As involving merchandisers and their suppliers_____-_..----------- 478 

As properly requiring view of unfair practice as a whole, and not 
wolated acts 2 2s 22 a a ee RLU Fe S 478, 692, 705 


Assunfair-practi¢el eu Qe sles SU MOUSOUED | OH GR SOUT -- 692, 705 
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Page 
Michicen corporation laws: 
Official notice taken of, as involved in inclusion in cease and desist 
order: of dissolved:corporationlé ce ssh sscb eee Sane eee eee 487 
Mineral deficiency, misrepresenting facts as to. (See Advertising, etce.).. 167 
Misbranding or mislabeling: 
As to— 
Comparative meritsiof product! 20322. S=Sen- See es eee eee 1571 
Composition of product__. 37, 72, 155, 182, 197, 347, 349, 354, 356, 1515 
Commiercial:standard35 242 2et See See ee eee 1499 


Wool Products Labeling Act__ 17, 31, 89, 108, 187, 319, 330, 373, 
393, 435, 469, 474, 521, 630, 637, 664, 830, 999, 1131, 1374, 1429, 
1478, 1508, 1511, 1528, 1592. 


‘Throughsconflictinedabelsaoe esses. Sele See 325 
Conflicting labels— 

Wool-Products Labeling *Actlcin-ss. nee eons 1511 
Connections or arrangements with others— 

Ibicensee jee cae eae bt eatoe phar’ Wy beget Se 366 
Government, official or other sanction— 

Ceértification-of :productsu# saa82 ps oes eee 354 
History of produet— 

Orthopedicidoctorse tae eae ee eet a eee 1004 
Identity<of productS.s. S256 Lene ens Sa ee eee eee 366 
Indorsement or approval of product— 

Certifications: .-ssthestes bes sais) oots epee See 354 
Manufacture or preparation— 

Commercialistandard sags sha See ee ea ees 1499 

Orthopedicidoctorseee se ssc eas eee ee ee ee 1004 

“Powert Nets sees 22 oe See le ae oe ee ae 1522 
Old) orzused\product-being news. 2c seceaheeeses ae eS 182, 366 
Pricesaes ke aye cep iss een te A eee ees 2 are 289 
Qualities or properties of product— 

Auxiliary: seivce sabeb eee See: 2 eet ve eee 1671 

Functional effectiveness or operation— 

“Powers Niet? no: sitesi (ole a! ret py patent sono aya) Saya 1522 
Medicinal, therapeutic, remedial and healthful. _._________ 1004 
Rejuvenatings 24: S02 23 ee Be tows ieeiel hace aap eet 354 

Quality of product— 

‘“Rower: Net). ches can tet et eaelieneoe_taee Sapa 1522 
Source or origin of product— 

Maketiov ecdbawts vil sivect deities Meee ceiele aie 1245 

Placéeid jo 5 binee se. 2 ol ie eee ee eee 356 

Horeignjinteenenals tiewt ute Selon as Sheen fe 72, 347 

Foreign or imported product or parts being domestic— 

American]? 7522 2kio5 55. 2 eee ee eee 1024 
SUSAR sep seth ngin. ont isp ref aia ee 811 
Wool Products, Labelingy Actl. te-zcllcc albeeee eae 325, 


330, 393, 435, 474, 630, 664, 830, 999, 1374, 1429, 1473, 1508, 1511 
Misrepresentation: 


As such in particular circumstances, even though true as generalization. 1253 
By supplier, as no justification for misbranding product_______-___-_ 72 
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Page 
Misrepresenting business status, advantages or connections: 
As to— 
Business being— 

Advisory council on Government affairs____.______________ 1579 

(COUnICT ara ae rrr ie a ae eee ee Ace oes 1031 
Collection agency or creditor being— 

Delivery or transportation agenty_.__._.-___-_.....-._- alle e7/ 

Employmentragencyaen ee... fey | ieee ee ee 1177 

‘Personnelimanagement bureaus... 932 == ee 1177 
Connections or arrangements with others— 

PUN Nal aR, Sil ay tae alee pm eal Se ee 1493 

Businesses*peneral lec 2. Seen ee eee eee ce ee ee 1943 

Government— 

INGVASORVICOMN CI kon wey oe ee ee ae, Sa 1879 
Civiliiervicesac se ae a ee ee 766, 776, 1214 
WeteranseAdministratiOns 29s a= sn oes eens ee 736 

ICES COM AG oe ene ce nae ee an a ees ee 366 

Newspapers (surveys or polls for)_._.______-_-_-_--_-___- 96, 838 

Radioand television INdUSiny =e. =8=eenee eae ee eee 501 

BChHOGlto Mier alam ae os Sa ie eae ee eee ere es 1416 

State photographers association._..._..-_-_-------------- 412 
Correspondence school being— 

MOON CO eas are ere ae a, ae ae 1149, 1214 

WESTECS ANGI pLOMaSe= at aac See ce ere 5 ee eee 1149 
Dealer being— 

NAMES Ctunere = Sao eie ae oe eke Se een ee 840, 1142, 1273, 1597 
Government connection— 

CiviliService! Commissione.-- 8 so =- oe ee 766, 776, 1214 

N,V a ee he ee ge = 1347 

NeteransrAGdmInistration= sas. Sones oko ose een eee 736 
Government recognition— 

PbreasuryeMoparlinentes so-so Sa Se os ea oge eee ee 1149 
HISTORY Ole DUSIN esses se ae oes Sa a ee a eee 337, 1358 
Individual or private business being— 

INAS IONS 3 ot SSS SS Se ee eee See Gee 501 

Educational institution-_-_---------- APE the eae RES ARG =, Se 652 
HADOLALORVEACIILIES ener e ea ae os As ee si ee ee ii 1031 
Hocalspranchestplanned. Sa 5500 en Seo eee eee 1137 
Moeationiolbusinessa= =e. ==. 20s oon ee eee See 10 
Manniiseturngmature.- o.oo pee oe ee are 337, 733 
INS DULOTOMDUBSINESS= = 26 (oo oat oe 10, 378, 643, 736, 1047 
WTICERION DLANCNCHS 25 aca aces. Ses oe Sec eee een ee 1030, 1347 
Operations peherallve.= soos. 2. cee ee ee ae ee 96, 838 
IRersonnelor stalteos= =. oo on ees eon eee 776, 840, 1214, 1358 
Plant and equipment— 

Research and experiment facilities__._._____-_----_-------- 840 
Qualifications and abilities= =. 2—  ee  e 337, 1149, 13858 
Reputation, success or standing... -----___- = ee 337, 1253 

Onicral photogriphers= ss 222 aos oe ee ee eee 412 
Retailer being wholesaler, jobber or factory distributor__-._---- 337 
School bemmg@ situ. s-san ae eee es ewe le oR 1253 
SHAE Lio Xel eb aril eae ey ee eS a ae ee Oe 1031 


sRiINnGuMyDUStCes eis ate aaa eee oe aa anon noma cie es 840, 1031 
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Misrepresenting directly or orally by self or representatives: 
As to— ; 
Business status, advantages or connections—~ _ 

Collecting agency.or creditor being— 

Delivery or transportation agency _-----------=------ 1177 
miployment agency. 2 2. ge ee ee LUG 
Personnel management bureau_--_-----------=------ aa ee 
Connections— 
SATATAY DOS A ROE SSS sas ee wien Sa ee Niels ae Se eee 1493 
Government— 
CiviltService? Meese Socis cence ee eee ee 766, 776, 1214 
Veterans Administrations. =2 "= —- === ae 736 
Newspapers (surveys or polls for)____-___------------ 96, 838 
Schooltofiicigls\ Soaks PUSS ays SEES eee ag Sa oe 1416 

Correspondence school being— 

Institution of higher léearningze=— 222225222 - sae 1214 
Television laboratory and manufacturing establishment. 1583 

Localebranchessplannied2 255222 =se ss a as sees es 1137 

LOCation Of DUSINESS 2 oe en een ern le one Bo es eee 10 

Naturevof businéssi2ets_ 2 ewes eee pee oe eS 10, 378, 736 

Operationsegeneral liye = wy gee hop ore oe ee eens 96, 838, 1583 

‘Personnel-or statiies <= =~ Sse eh a2 55 42 3358 ade 776,.1214, 1583 

Plant andiequipmente-2a22 = So 222s. 4ece esse aaa eee 1583 

Reputation, successor standing = 5-2 - 252s ee 1253 
Comparative merits of product__--=-==2-2-=-_----==-=- 838, 847, 1518 
Competitorstandithem products =-— 85-42 = ses ee 820, 847 
Compositiontofproducteaacs2e— ae a a ene ae ee 354, 1374 
Government connection— 

CivilSérvice 2 2 T2aceteccace ae oa eas See ee 766, 776, 1214 

Veterans Administration= === =—= - =e es) eee eee ee 736 
Government (CU arai tee sea ee are ae nee wees See a ae oe 354 
Government indorsement, sanction or sponsorship— 

SchooPomicials 223.2452 2S2 22 See at ae 141¢ 
Guarantec<on producti: a aap) a ae ee ta eee 1518 
History of productiis.«.e te. eee wee ee 1435 
Indorsement or approval of product— 

DeépartmentiofsConimerce === as a= ss aaa ee 1518 

Healthvauthorities = sso oe Seen a gee See eee 847 

School oiitials 5. 35 hasssee ees Beek eee ee oe 1416 
Jobs andvemploymeéntaece=o- 250-22 see ea ee ee 766, 776, 1253, 1465 
Manufacture or preparation of product_______.____.-_---_-_- 80, 1522 
Nature of productsom Ser viCe a= =a ee a ee 1253 
Opportunitiestim productlor service s2 22 225-5 - 5 - eeee 766, 1583 
Patent on prodticts_ 2a 2oeees TAR Race ee ee 1518 
Prices— 

Combination sales «2.4.9 se oo 8 ons See ee eee 1435 

Usual being special reduced________-_.__-_.___-_-- 96, 838, 1416 
Qualities, properties or results of produet— 

Durability or permanénees2_ o_o ate ee ee 80 

Eeonomizing oreavingee: fino ek ee oe 847 

Functional effectiveness, operation or scope_____-_-------- 1518 


Medicinal, therapeutic, remedial and healthful 
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Misrepresenting directly or orally by self or representatives—Continued 
As to—Continued ; 
PacilitneGk Draauetseen c=. ve Ne en ee 80, 1522 
Sample, oifer or order eonformance--__--__-_...___-------<« 80, 1435 
Scientificionothenmelevantaactss#a—) == es ee 96, 
354, 766, 776, 820, 838, 847, 1214, 12538, 1374, 1416, 1493, 1583 
Permissible practice under Wool Products Labeling Act__.._ 1374 
Specialvordimitedioterstee ss ee 766, 776, 838 
Success or standing of product or service._.__._._._._-------- 1253 
DELIN Sea HUNCOn Cation sweets ee ee gs ek 838 
LESLST OIG LO CU Cl ere wee sees agri eg Te yh 1518 
Undertakinosinvsencrales-.t ee ee ee ee 1137, 1583 
Misrepresenting prices: 
As to— 
Combination sales_____- ee aS es a oe Ree ee ee See a oe Soe 1435 
OMIDARAL VOT Se ee, fh Sy ae cE ea 337, 1068 
Exaggerated, fictitious being regular_______-__ 289, 399, 733, 1068, 1563 
Pricehists  tagswamGsstiCKers a2 — a = oe  eee S 412, 811 
Retail being below wholesale cost____...._.._.----------------- 1563 
SUA SOLE ANY NOLO SOULC Ge ogee a ee a oe 337 
praderchbeckioncouponisavings. 2322 2-2 eee- oe aoe 399 
Usual being special reduced or to be increased__.-_-.---------- 22, 


96, 337, 399, 733, 838, 1068, 1416, 1435 
Roney back guarantee, misrepresenting as to. (See Advertising, etc.; 


O) erie (ele arene > em ene oot Steers ee ES ie Ses ei 22. 
Moot, abandonment or practice as not making proceeding___--.---.---- 133k 
Motor delivery: imposing uniform charge for, concertedly. See Combin- 

TEAC SEA Nas os & Ser 2 2 a ea EE pepe tices 5 123 
Mutual conductance: nature and understanding of______..______=_---- 446 


Names: using misleading trade or corporate. See Assuming, etc.; Mis- 
representing business, etc.; Using, etc. 


“National Training Service’: charge as misleading per se not sustained__. 776 
Nature of business, misrepresenting. (See Advertising, etc.; Assuming, 
etc.; Misrepresenting business, etc.; Misrepresenting directly, ete.)...-- 10, 


378, 648, 736, 1047 
Nature of operations, misrepresenting as to. (See Advertising, etc.; Mis- 


~ representing *business‘ete:; Misrepresenting directly, etc.)_._.-.-------- 1683 
Nature of product, ieeeeniine as to. (See Advertising, etc.; Mis- 
branding, etc.; Misrepresenting directly, etc.; Using misleading, etc.).-- 94, 


337, 446, 501, 738, 1253, 1374, 1522 
Neglecting, unfairly or deceptively, to make material disclosure: 


As to-— 

KCOMPOSIIONCOMDLOGUCON So — ya eg ee 155 
Ray Onwee See re ae So eee a Se eee ah ee 1597 
Wool’ Productsslabeling Act. ~ ee ee Weil 
108, 187, 319, 325, 330, 373, 398, 4385, 469, 474, 521, 630, 637, 664, 

830, 999, 1131, 1374, 1429, 1473, 1608, 1511, 1628, 1592. 
CUARATIVCC Seen ee EE ISLET EI GE alae E a1 1245 
New-appearing product being old or used____----.---------- 155, 356 
Nonstandard character of product. --.....---—~--+--.-.2----.- 80 
DTIC OR TOsm NO CUICD se jah cen ee ee ee i 1068 


Poe @E Va OMEPOLO NN C eee  ar  e 965, 1379 
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Neglecting, unfairly or deceptively, to make material disclosure—Con. 
As to—Continued 
Scientificiomothernrelevant factSs- a= = ee a eee 22 
Source of product— 
Imported product or parts being domestic__--------- pe est’ t0\). 
313, 330, 787, 811, 941, 1024, 1142, 1192, 1238, 1245, 1504 
Wool: Products: Labeling Act. =. = se onan ere 325, 
393, 4385, 474, 630, 664, 830, 999, 13874, 1429, 1473, 1508 
Neuritis: 
As associated with arthritis and rheumatism _-_--_----------------- 1273 
New, misrepresenting old or used product as. (See Advertising, etc.; 
PNeglectint=et0:) S225. saa. oe eee ee ee ee eee a 155, 356, 1199 
New over used feathers; preference of public for__._------------------- 155 
New; public belief that products are, unless labeled otherwise____-_---_- db 
Newspapers, misrepresenting connection with (surveys or polls). (See 
Misrepresenting business, elC,)) =. 45 as = ee ee ee 96, 838 


Non-profit educational institution, misrepresenting correspondence school 
- recognized as by Treasury Department. (See Advertising, etc.; Mis- 


Tepresentin gsbusiness,;CbC) occ oe aves a ee ee ee ee 1149 
Non-standard character of product, failing to disclose. (See Neglecting, 
(UCN) eee eee? 'astaipils tages a ape pen 2s. She eet s Moe Sa Ss ok 80 
N. R. A. Steel Code: ‘Standards of Fair Competition” in, as involved in 
~ “eoncerted price-fixing program. (See Combining, etc.; Selling, etc,).... 123 
Numbers: Po 
Manufacturer’s identifying, removing and substituting other. (See ' 
“~*~ Concealing, etc.; Misbranding, etc.; Passing off)____._.._.._--_-__ 366 
War surplus service, removing and substituting private. (See Con- 
cealing, etc.; Misbranding, etc.; Passing off)..._.__._.__._-------_- 366 
MNUINSO SPA CELCELS ce ae a ee Scere ee cs 1253 
Nutritive qualities of product, misrepresenting as to. (See Advertising, 
pq O00) so Pessoa So 3 te ie Sa ee re 386 
Offer or sample conformance, misrepresenting asto. (See Advertising, etc.; ~ 
Misrepresenting directly, etc.; Offering, etc.)___.___.---_---_-_______ = 22, 80 


Offering unfair, improper, or deceptive inducement to purchase or deal: 
Through representing or offering, falsely or misleadingly — 


Competitive contests and awards_________.___-___-____- 2 . 1031 
“Degrees "and “diplomas eo scat eae eee ae paige 652 
PUB YET Os ee oa oe Cn a es ne ee 1465 
Free goods or service__.-._.-_-------- 22, 31, 412, 463, 759, 1297, 1583 
Governnient, guarantee, be. me) cae ene 354 
Guarantées sees cre ne err een ae 941, 1068, 1238, 1245, 1518 
Individual’s special selection or situation_________- 337, 399, 412, 1435 
Job and employment opportunities_________ 501, 643, 1234, 1465, 1583 
“Monty back guarantées= 238 322 22h ees ee 22 
Opportunities in product or service__2____.._-_--_---- 501, 684, 1465 
Private: sales.) 2a oe ee or ee een Fie Se Oe 337 
Repair or replacement guarantees = o2- leat ne ee 22 


Sales for noncommercial recipients or objectives 
Sample, offer or order conformance 
Through depictionas2. eee secs cee ee ee ” 1068 
Scientific or other relevant facts-.222222._.-- 22 - 1465, 1493 

' Special offers, savings and discounts-=2_..-_-____ 96, 1416, 1435, 1465 


paplips Cbeeicrsnec pe tame 1b) |: 
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Offering unfair, improper, or deceptive inducement to purchase or deal—Con. 
Through representing or offering, falsely or misleadingly—Con. 
Special or limited offers_____________- 337, 399, 412, 733, 766, 776, 838 
Get-acquaimbedionersaes= = s-ec220- ene ce 759 
"EWG OtlONe wuOOUAT AROS 2 is ne ts a 726 
EROrInS ANGYCOUGI MODS yam ay ae nies 2 gee 10, 96, 378, 412, 501, 
648, 684, 726, 736, 838, 941, 1047, 1137, 1465, 1498, 1574, 1583 
Down payment and Gelivieny Sass f cessor 3s Do see ieee 1068 
+S STG oh Eye es Bas ES 8 eS Ser PM ite Ae ere 1068 
Bokip-racer scollectioni ruses: s.0 5-02. 052 5020-25-22 oe 1177 
puradezcheekyoricouponssavin see ea pees o)") 
i ENG (STAN ENN Lay NOVO ee ee eee 1068 
Undertakings in general_..._._._.__.___.-_--_-_ 412, 1187, 12538, 1465 
Offers of merchandise, making misleading. (See Advertising, etc.; Offer- 
THAYTENCEY AO eat Ba acs Sy oN AE cay ae Seok ne eae reer en ey Dron 726 
Offices, misrepresenting as to. (See Advertising, etc.; Misrepresenting 
DUGINGSAICL CR een erro: eee a age Oe Sent oy esos No 1031, 1347 
Official notice: 
Taken of corporation laws of Michigan re dissolution of corporation, as to 
anCIMSIO Ng GOSSt OROCh ase. i. ken ee ee So a 2 ee 487 
Official standing, misrepresenting as to. (See Advertising, etc.; Misrepre- 
SCnuUN GO usiness <ebC.) se sterss i cee eee a gee ee 412 
Old or used product, misrepresenting as new. (See Misbranding, etc.; 
INGsleching Selo el ee ea ee 155, 182,.356, 366, 1579 
Operations generally, misrepresenting. (See Misrepresenting business, 
ete: Misrepresentine: dinecthywetC.) 46-55 -2oae eee an aoe ane menue = 838 
Operation of business, misrepresenting as to. (See Misrepresenting busi- 
mess etc. Misrepresenting directly, €bc:)_ 2-0. --=-2.s6+4--eeeesesnes 96 
Opinion: informal advisory, of staff or Commission, as not tying latter’s 
YG IEP 2 gc a a SO as ee gt a 581 
Opinions, Commission: 
Concurring and in answer— 
Cooperative buying practices under Sec. 2 (c), small business and 
DLOROEAT Omi CHOU see: as ono, ie eet ge eee es et 894 
Cooperative practices under Sec. 2 (c) and small business___---- 894 
Stipulation policy re disposition of Clayton Act matters___-_--- 979 
Dissenting— 
Class suits and compliance reports required of concerns not joined 
TECOIG |) Oh eee tee a eS ne ee 894 
Opportunities in product or service, misrepresenting as re (See Adver- 
cISTHD RELC, I OMETINO ACG) on. eee see oe 501, 684, 766, 1465, 1583 
Order; copie apne (Sceisnippine ClC a= ba eer a eee See eee 412 
Order to cease and desist: 
Objection to modification of, as indefinite and uncertain, without 
IC ORE Ge ee OO ae i ne Sh a Pe ee oe 366 
Required by public interest notwithstanding dissolution of corpora- 
tion and discontinuance of sale of medicinal preparations__.___.-- 234 


Origin or source of product: 
Failing to reveal. See Neglecting, etc. 
Failing to reveal in violation of Wool Products Labeling Act. See 
Neglecting, ete. 
Misrepresenting generally. See Source or Origin. 
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“Othopedic shoes’ meaning of 2] a. sees ee ee ee eee 1004 
Oxidation mechanism as destroying germs: not supported by scientific © 
0} OU Onhop ciao emia neat ape mea} ik. es Sate te Snees sar Gah Serene Moo Ars oe Sea ee 234 
Passing off: 
Through substituting— 
Commercial numbers or symbols for war surplus__------------- 366 
Patented, misrepresenting product as. (See Advertising, etc.; Misrepre- 
senting’ directly, ett:) tao. tt sca Sse Bee eee ee ae eee ee ae 1518 
Patents or patent rights, claiming exclusive falsely. (See Advertising, 
CLC: ees Re ES ES ee ee ne oie 684 


Payment for services and facilities in violation of Sec. 2 (c) of the Clayton 
Act. See Discriminating in price. 
Pennsylvania oil’: trade and public understanding of________---_----- 356 
Personnel Management Bureau, misrepresenting collecting agency as. 
(See Assuming, etc.; Misrepresenting business, etc.; Misrepresenting 


CUTE CEL YF OCC) nec re ee ae oe oN Shar ole eee 1177 
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Mis- . 
representing business, etc.; Misrepresenting directly, etc.)_____-___----- 776, 


840, 1214, 1358, 1683 
Photographers association, misrepresenting membership in State. (See 


IMisrepresentme business: /©tC.)2= ee acter eee ee eee 412 
Plant and equipment, misrepresenting as to. (See Advertising, etc.; Mis- __ 
representing business, etc.; Misrepresenting directly, etc.)____._-___ 840, 1583 
Polls, misrepresenting Gero falsely as newspaper. (See Misrepresent- 
ing BUSINESS; CbC?) = Sees Sete on OSE See eee ee ee 96, 838 
“Power Net” product, misrepresenting as to. (See Advertising, etc.; Mis- 
branding, etc.; Bp UO a directly, etc.; Using misleading, Bte: Ness eros, 
“Practical nurse” 
Meaning as mppned to former attendant of school for______--___._- 1253 
Misleading use of term, as not susceptible of qualification_________- 1253 
Practical nurses: need for, as misrepresented in situation concerned_-_-___- 1253 
Preventive qualities of product, misrepresenting as to. (See Advertising, 
2 OUCS) Mesos ot ere Sate ee Seer 2 Cee eee ee eee eee 167, 1226, 13823, 1484 
Price cutters: cutting off, to maintain resale prices. (See Maintaining 
TeSsalel pisces.) a ee Sea eye TS OP Ae ERE GER RG ee eae 511 


Price, discriminating in unlawfully. See Discriminating, etc. 
Price discrimination unlawful: 
Combining to secure. See Combining, etc.; Discriminating, etc. 

Price formula or system, using as part of price-fixing program. (See 

Conibining: ete!) 20) Sees Ses ae re ee ee ee eee 1163 
‘Price: labeling;*mandatory: as not required= "== eas ee ee 1068 
Price leadership: use in aid of price-fixing program. (See Combining, etc.). 1163 
Price lists: misrepresenting through fictitious. (See Advertising, etc.; Mis- 


_, Fepresenting prices) Joa oee ee lace ee ak aga ee eee ee 412 

‘Price, misrepresenting through misleading tags and stickers. (See Fur- 
nishing;, ebe.> Misrepresenting prices) ees ee = ee 811 

‘Prices, combining to fix. See Combining, etc. 

Prices f. 0. b. concertedly failing to provide. (See Combining, etc.)______ 123 


Prices, misrepresenting. See Misrepresenting directly; Misrepresenting 
prices. 


Prices of product, neglecting to disclose. (See Neglecting, etc.)_-___-___ 1068 
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Private sales, misrepresenting as to. (See Advertising, etc.; Offering 
UID C UC) meee, ee eer tru Ena taaseraytt © re An aan ree 337 
Prize contests, misrepresenting as to. (Sce Advertising, etc.; Using 
Contest etce; Using Misleading etc.) =a en fo fi ee ee 412 
Product name, using misleading. See Using misleading, etc. 
Promotional and advertising service to induce product’s resale by retailer: 
distinguished from prerogatives of broker class_____ ect iol ity eee ie Ram 581 
Promotions and benefits to customers of competitor: 
Excluding or restricting through special semiannual del creder 
COMMmMissionsyes (See Dealing rete; ae ee 424 
Proof: 
Offer of additional, as properly rejected by hearing examiner, after 
respondents’ prior refusal, with full opportunity, to make invited__ 692, 705 
Properties or qualities of product, misrepresenting as to. See Advertising, 
etc.; Misrepresenting directly, etc. 
Public belief that products are new unless otherwise labeled____________- 155 
Public interest: 
As Commission’s guide in reaching or modifying decision, irrespective 


Of prnoLadwice Or Mistakece fen 2 oc ee ee eee Se 581 
As inherent in proceeding re medicinal preparation even though 

advertising disseminated only among medical profession__-_______ 234 
As not requiring further corrective action in subject of complaint_.___ 1536 
As requiring desist orders even though corporation dissolved and sale 

Ormedicinalipreparation, discontinued. 22. -.2--22.,%s.—- 225.5 234 
Lack of as involved in dismissal of complaint. (See Complaints dis- 

EAI SSC CMC UG:) ee ate eee cad Denes er Sebo a cena ne aes ents 1583 
salevot lottery devicesvas contrary to. 22. 25-2 ee 478 


Public morals: 
Commission action against sale of lottery devices in interstate com- 
merce as not invalid as attempt to police_______--_-_____-___- 692, 705 
Public policy: 
Merchandising by gambling, as involving violation of both gamblers 


anda HhosesyHOLsUp DY alhOM swear see ee oe ee eee eee eee eee 478 
U. 8. Government, as opposed to merchandising by gambling _ _ _-_- 692, 705 
Public preference for new over used product-__----------------------- 155, 
Puffing: 
“BWffective,” ‘Marvelous,’ “Maximum,” considered as, under cir- 
CumMmetan Ces: soe ey Be ee Les See SE eee See 1090 
Purchaser, failing to deliver purchase to, or to make refund. (See Delay- 

HUG elC.) ae joe ene ee ie SS Uy Be Slee eens rare Seeiele sieve 1068 
Qualification, contradictory as not eliminating tendency to deceive_____-- 1347 
Qualifications of seller, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting business status, etc.) ____-.-----_----------- 337, 1149, 1358 
Qualifying explanatory matter offered to justify false representation, 

Tele CUCCRAS Te OUUT ACI CODY ee teat ee ee re en ae 412 


Qualities or properties of product, misrepresenting. See Advertising, etc.; 
Misbranding, etc.; Misrepresenting directly, etc., Using misleading, etc. 

Quality of competitive product: misrepresenting. (See Advertising, etc.; 
aera O00.) 28 ne en eerie peep, eee eens 1068 

Quality of product. (See Advertising, etc.; Misbranding, etc.; Mis- 
representing directly, ete.; Using misleading, etc.) ------------ 80, 1068, 1522 
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Quantity discounts, discriminating in price through. (See Discriminating, 
EC) pe ccc he a a ee er rer 861, 869, 878, 886 
Radio and television industry, misrepresenting connection with. (See 
Advertising, etc.; Claiming, etc.; Misrepresenting business, etc.) --_---- 501 
Refund on merchandise returned, refusing when in derogation of guarantee. 
(See: Dela vite, eb) a ma ae ee 1068 
Refusal to sell price cutters, maintaining resale prices through. (See 
Mian Caine CUS) cca a er ci ee 511 
Rejuvenating qualities of product, misrepresenting as to. (See Mis- 
branding. ete.) 62cm. = Soe ee ee ee ee 354 


Relevant or scientific facts. See Scientific or, etc. 

Remedial, therapeutic, medicinal or healthful qualities of product, mis- 
representing as to. See Advertising, etc. 

Removing law-required or informative matter. (See Concealing, etc.)_ 366, 1528 

Removing wool products tags or identification. See Concealing, etc. 

Repair or replacement guarantee, misrepresenting asto. (See Advertising, 


eLGa Ollering CUC:) = tere ete ie ec ee ee eee 22 
“Reprocessed wool’ misrepresenting as to. (See Misrepresenting, etc.).. 1374 
Reputation, success or standing of business, misrepresenting as to. (See 

Advertising, etc.; Misrepresenting business, etc.) .___----------------- 337 
Resale price arrangements, etc.; combining to fix and establish. (See 

Combining, etc.; Maintaining resale prices.)__......---..-----------=- 1014 
Resale prices, maintaining. (See Maintaining resale prices.)_._.____-___-- 511 
Research and experimentation facilities, misrepresenting as to. (See Ad- 

vertising, etc.; Misrepresenting business, etc.)_._.___--__--------_---- 840 
Retailer being wholesaler, misrepresenting as to. (See Advertising, etc.; 

Misreprésentin gy bUSINGSS\ CLC.) opie ee ace eee 337 

- Return of merchandise, refusing, in derogation of guarantee. (See De- 

PAV AIO SOC) so a ae A ee Oe re cee 1068 

Rheumatism: defined sand <COmMSIC ere Cee ee eee 1273 


Robinson-Patman Act: 
Stipulation policy re disposition of Clayton Act matters. (Concurring 


and ANSwering ‘stavements) ee sw sees eee ee ee 979 
“R-X’’: meaning and use of symbol: 

As not deceptive under facts of particular case__..._.__._____.___-___- 800 

Safety, misrepresenting as to. (See Advertising, etc.)_._.______._-______- 682 


965, 1273, 1323, 1416, 1532 
Salesmen, door-to-door: 


False claim by, of surveys for national advertisers__..__.__._________ 96 
Soap and. survey methodyor sellitto. ab yas ae ee ee eee 96 
Sales plans, using misleading. (See Advertising, etc.; Offering, etc.)_____ 1068 
Sample, offer or order conformance, misrepresenting. (See Advertising, 
ete. Offering. CGC.) = a. Sosa = eee merger le eee eee 22, 80, 412, 1068, 1435 
Saving or economizing qualities of product, misrepresenting as to. (See 
AGVertising,. CbC.).<— —n 4icpeesiairy sinha Bale eters ecm as Sie 
Savings, misrepresenting alleged, through trade checks, coupons, etc. (See 
Advertising, etc.; Misrepresenting prices; Offering, etc.)____._________ 399 
School officials, misrepresenting connections with. (See Misrepresenting ©’ 
business, C60.) - cicero Re ee ee 1416 


School, representing falsely as institute. (See Advertising, ete.; Assuming, 
etc,;, Misrepresenting business, efca\. 1. as ney en 1253 
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Sciatica: 
As associated with arthritis and rheumatism____._.______-_________ 1273 
Scientific or other relevant facts, misrepresenting as to. (See Advertising, 
etc.; Misrepresenting directly, etc.; Neglecting, etc.)_...__...---_____- 22, 


96, 167, 354, 487, 670, 684, 759, 766, 776, 820, 838, 847, 1161, 1214, 
1226, 1253, 1323, 1358, 1374, 1416, 1465, 1583. 
Secondary meaning: 
As not established as to “‘Power Net”’ elastic fabrics_____-___- pene loee 
JucielalmMerinitionyoless + — 22 £¢ 2b doen seas ee dik fete ae 1822 
Securing agents or representatives misleadingly: 
Through misrepresenting— 


phermapandsconagitions: o-sae ae eee oe Co ete ee 1574 
Selling and quoting on systematic price-matching basis: 
Through— 
Basing-point use and standardizing products, quantities, freight 
chargessetcnemet ces oe Se ee Sees 123 
Zoning delivered price system_______.__._.----------_---- 202, 1163 
Services and facilities: 
Discriminating through allowances for. (See Discriminating, ete.) ___ 3, 
161, 581, 971, 979, 990 
Duty imposed by statute of proportionality, if allowances made for_. 971, 
979, 990 
Freedom of choice allowed by statute as to allowance or non-allowance 
FOES = aie See eee ere wit Ane a ee ee et oe 971, 979, 990 
‘Shetland’: misrepresenting product through use of. (See Misbranding, 
etcewUsine misteading. eicyceew. 20 lesa eae Ae ae ea 347 
“Shetland” wool: public understanding of term_____-_.--------------- 72 
Shipping, for payment demand, goods without order___.-._-..--.------ 412 
“Shoddy’’, misrepresenting as to. (See Misbranding, etc.)____.._-_-_---- 1374 
Silk: 
Public understanding as to, and preference for___._.___-_------------ 37 
Use in trade or product name under Trade Practice Rules for silk in- 
LUISE Ty ae ee CUE Safe Dek tae ret Yon eke wr Sees 37 
“Silk Skin’: deception in use of term as applied to products containing no 
Si epee eee ere Sesire ete a are sere ree mer! I Ser eo ee Dols Sees 37 
Size of business, misrepresenting, (See Advertising, etc.; Misrepresenting 
IUISITCSS CCC) meter ace rsa Se eee ee Sol ate S 1031 
Size of product, misrepresenting as to. (See Advertising, etc.)..-.------ 31 
“Skip-tracer”’ scheme: 
Examiner’s initial decision re, sustained as supported by evidence___. 1047 
Usetofisimulated ‘handwritten letter:in 2222222 -222-250--eeteseel 1177 
Using misleading collection ruses. (See Offering, etc.).------------ 1177 


Small business: 
As affected by unlawful discriminatory practices of cooperative buying 


ASSOCIATIONS LEC ne nee ie ttt eee. eee 581, 894 
Brokerage function, as involved in cooperative buying practices under 
Seow2n(c)es) (Concurring opinion) a2. “5-42 5. (Shee ee esauee eee 894 
“Soap and survey method of selling”: deceptive use of, by door-to-door 
BHlesInicnm ena ie ae ee be._ Gf 5B ee Caen ee 96 
STEN ALERS (AON OTS FSS a oak ager ol coe ee 2 Ban Chae DERN AER Bk a nse Ec) Seale Sr = ae Oa 1396 
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Source or origin of product: seh 
Failing to reveal. (See Neglecting, ete.) _.----------------------- 1504 
Misbranding as to, in violation of Wool Products Labeling Act. 


(See Misbranding,. etc.; Neglecting, ;etc.)___-.._.-.---_-s4L2L-_- 93893, 
435, 474, 630, 664, 830, 999, 1374, 1473 
Misrepresenting as to. (See Advertising, etc.; Assuming, etc.; Mis- 
branding, etc.; Using misleading, etc.) -2=--=-2 252-2 seen 72, 
325, 347, 356, 811, 1563, 1579, 1597 
Special or limited offers, misrepresenting as to. (See Advertising, etc.; 
Offering, etc.)_-- 96, 337, 399, 412, 733, 759, 766, 776, 838, 1416, 1435, 1465 
Special selection of purchaser, misrepresenting as to. (See Advertising, etc.; 


OEP OTIN Sy C405) oe Sar re 337, 399, 412 
Specifications, establishing in aid of price-fixing program. (See Com- 
pining, ete.) $328.8 cee ee saree Se ee ae ee ee eee 1163 
Spot- or splash-proof properties of products, misrepresenting as to. (See 
IA GV @GGISIING, CLC.) os ie nee ED 800 
Staff and personnel, misrepresenting as to. (See Advertising, etce.; Mis- 
representing business, etc.; Misrepresenting directly, etc.)_--_--_---__- 1583 
Staff, FTC: advisory opinion or advice of, as not tying Commission’s 
INSDIGS s eee CR SE eS ne eee eee See eee 581 
Standardizing products, as part of concerted price-fixing program. (See 
Combining*ete. Selling veteyisi ae ae ee oy eee eee 123 
Standards, commercial: 
Combining to enforce. (See Combining, etc.; Cutting off, ete.)______ 1540 
Failure to conform to voluntary, by nonparticipant, as not unfair or 
deceptive act, etc., in.violation of Sec. 5.22_2..-6 2222-522) eke 1499 
Standards conformance, misrepresenting as to. (See Advertising, ete.)___ 1253 
Standards; establishing in aid of price-fixing program. (See Combining, 
OLE. arr ed CS aR ES > rd See eres epeee eae 1163 
“Standards of Fair Competition” in N. R. A. Steel Code: as involved in 
concerted price-fixing program. (See Combining, etc.; Selling, etc.).___ 123 
State agencies, submitting identical bids to. (See Combining, ete.) ______ 123 
Statute; misrepresenting as to lawful practice under____________________ 1374 


Steel Code, N. R. A.: “Standards of Fair Competition’’, as involved in 


concerted price-fixing program. (See Combining, etc.; Selling, etc.)____ 123 
Stipulation and agreement to cease and desist: 
As basis for dismissal of complaint_________________ 1532, 1563, 1597, 1602 
Found not observed as to false advertising__________..--__________ 611 
Stipulation policy re disposition of Clayton Act matters. (Concurring and 
answering statements)2 2. uNtu2 22_De GLa as se cabal tet ae eee 979 
Stylist, misrepresenting endorsement by. (See Advertising, etc.; Claim- 
ing, ete.) _.... ...... LSJ SU eo a) ee ii ee 1331 
Subsidizing business: 
Through— 
Offering bonuses conditioned on exclusive dealing... ___________ 1396 


Success or standing of: 
Product, misrepresenting as to. (See Advertising, etc.; Disparaging, 

ete, pol-sool. vak 2) el ey Eee aie 34 ne pee 22, 1161, 1253 
Seller, misrepresenting as to. (See Advertising, etc.; Misrepresenting 

business, etc.; Misrepresenting directly, etc.) 
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Page 
Suppliers: 
Requiring dealer applicants to agree to conform to respondent’s ex- 
‘elusive dealing policies. (See Dealing, etc.)-__._________________ 1396 
Surplus products, government, misrepresenting as new. (See Concealing, 
CLC Eu Milsbranding Mercy bassine Olle. et ee ee 366 


Surveys for national advertisers: falsely claimed by door-to-door salesmen_ 96, 838 
Switching charges: using uniform, in concerted determination of delivered 
Dilcecmm (Seer Combiminp were; yale Ts eee whee ates Ee 2 123 
Symbols: , 
Manufacturer’s identifying, removing and substituting other. (See 


Concealing, etc.; Misbranding, etc.; Passing off)__.______________ 366 
War surplus, removing, and substituting other. (See Concealing, etc.; 
IMESDTANCIN ES CLCy PaAseln ONOM) 2 oe = ee oe pee ee ee ae 366 
Symptoms or ailments, misrepresenting as to. (See Advertising, etc.)._.__ 487 
Tags and stickers, misrepresenting prices through. (See Furnishing, etc.; 
IMIISTOPNESeIUMMPMCITC CU, CUCh) sas = on ee ee 811 
Tags: 
Removal of as requiring intent to sustain charge of violation of Wool 
Productses Che sees eee eee een AP See oer oe 187 
Tags on wool products: 
Removing or obliterating. (See Concealing, etc.)_-._____________- 630, 830 
Substituting incorrect. (See Concealing, ete.)_-______________ 1131, 1528 
Television and radio industry, misrepresenting connection with. (See 
Nisrepresenbinetbusiness ie tes) See at BE re ee 501 
Television laboratory and manufacturing establishment, misrepresenting 
correspondence school as. (See Advertising, ete.; Misrepresenting, 
BUSTERS REUCS Meer Merit. _ We ean Rpts ce Tee, pnd oa 1583 
Terms and conditions, misrepresenting as to. (See Misrepresenting 
Gineculynievc; sOlering, UC: a2 20 me wees eee 10, 96, 378, 412, 501, 643, 
684, 726, 736, 838, 941, 1047, 1068, 1137, 12538, 1465, 1574, 1583 
Testimonials, using misleadingly. (See Advertising, etc.; Claiming, etc.)-._ 682 


Testimony. (See also Evidence): 
Offer of additional, as properly rejected by hearing examiner, after 
respondents’ prior refusal, with full opportunity, to make invited__ 692, 705 


Re use of challenged medicinal product as unconvincing ---___-_-_--- 234 
Testing qualities of product, misrepresenting asto. (See Advertising, etc.; 
cin manisleacingmetc,) Meme ne Siew 8 ee es ee 446 
Tests of product, misrepresenting as to. (See Advertising, etc.; Mis- 
Tepresentinpudirectly, (eves) eo = a ee ee ee 670, 1331, 1518 
Therapeutic preparations; evaluation as requiring study of substantial 
ATE EIOLECA SCE Menem es Es ak De Se Se ae aoa oes 234 


Therapeutic, medicinal, remedial or healthful qualities of product, mis- 
representing as to. See Advertising, etc.; Misrepresenting directly, etc. 
Time in business, misrepresenting as to. (See Advertising, etc.; Mis- 


MOP ORC aie OMG ES Ce) On og em i Qe re 840, 1031 
Time of delivery, discriminating in price through extension of. (See 
Discniimatine InNpMCe eles) a4. a Se ee oe ee 161 


Title or product name, using misleading. See Using misleading, etc. 
Trade-association: 
Using in aid of price-fixing program. (See Combining, etc.) -------- 202 
Trade checks or coupons, misrepresenting savings through. (See Adver- 
tising, etc.; Misrepresenting prices; Offering unfair, ete.) ----.--------- 399 
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Trade-in-allowances, misrepresenting. (See Advertising, etc.; Offering, 
(=) 0) ee eae ple Saad S Seen We ees Cea Se Bae L 1068 
Trade or corporate name, misrepresenting through: charge not sustained 
as to “National 0 rainin o{ Service so ae ee ee en 776 
Trade or corporate name, using misleading. (See Assuming, etc.) _--_--- 10, 37, 
356, 501, 648, 733, 736, 1031, 1047, 1177, 1214, 1253, 1374, 1597 
Trade or product names, using misleading. (See Using misleading, etc.) _- 3%, 


94, 337, 347, 354, 356, 412, 446, 733, 1024, 1245, 1522, 1602 
Trade practice rules: 


No decision required as to transgression of, under pleadings_-_--__-_--- 37 
Objective to express requirements of FTC statutes and decisions as 
aitecting, industry Members. =~ oa eae eee 37 
Trade practices: effects may change with changing conditions, and concept 
of unfair acts, etc;, should nof,remain static__.--- = = se 1297 


“Trade Relations Movement’’, combining to put into effect and prevent 
direct employer-employee selling in large organizations. (See Com- 


imine Eber Cutie OM cebC,) src ae cele eee re ae 1540 
Transportation charge information, exchanging as part of price-fixing 
PLOLTAMI = (Sees OMMDUMIIN One bC) eeeee tee eee 1163 


Treasury Department: representing falsely as recognizing correspondence 
school as non-profit education institution. (See Advertising, etc.; Mis- 


representing DUsinesss tC.) sey = Sea oie eee 1149 
Truck delivery; imposing uniform charge for, concertedly. (See Com- 
DINING, CLCs) eters = a ce si eg ee ee 123 
“Two for one” dollar sales, misrepresenting as to. (See Advertising, etc.; 
OfhenMing CC. Vise = a te ence ge en rs oe eave 726 
Tying and exclusive basis, dealing on. (See Dealing, etc.)_-____- 161, 789, 1396 
Undernutrition, prevalence in United States___..__..___.__.__..-_._____-- 167 
Undertakings in general, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.; Offering, etc.)_______-__ 1137, 1258, 1465, 1583 
Unfair and deceptive practices: 
Scope: of cease and CesistOLGers Ase tO se ee 611 
Proffer of evidence re sale of lottery devices as not constituting, rejected 
where charge limited to unfair act or practice.__._.______________- 1288 


Unfair methods or practices, etc., involved in Commission’s decisions, 
findings and orders in this volume: See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice, 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 
Coercing and intimidating. 
Combining or conspiring. 
Concealing or obliterating law required and informative marking. 
Cutting off competitors’ access to customers or market. 
Cutting off competitors’ or others’ supplies. 
Dealing on exclusive and tying basis. 
Delaying or withholding corrections, adjustments, or action owed. 
Discriminating in price, ete. 
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Unfair methods or practices, ete—Continued 
Disparaging or misrepresenting competitors or their products. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Maintaining resale prices. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering unfair, improper, or deceptive inducements to purchase or 
deal. 
Passing off. . 
Securing agents or representatives misleadingly. 
Selling and quoting on systematic price-matching basis. 
Subsidizing business. 
Using contest schemes unfairly. 
Using misleading product name or title. 
Using, selling, or supplying lottery devices or schemes. 
Uniform delivered price selling, concerted. (See Aiding, etc.; Combining, 
EEGs ell gel Cn) eae meena ene oe Ste ee De) See 202 
“Uniform standards of so-called fair commercial practices,”’ combining to 
promote and enforce. (See Combining, etc.; Cutting off, etc.)_..-___- 1840 
Unique nature of product, misrepresenting as to. (See Advertising, etc.). 167 
United States Government: 
Public policy of, as opposed to merchandising by gambling___-_-- 692, 705 
University, correspondence school, misrepresenting as. (See Advertis- 
ing, etc.; Assuming, etc.; Misrepresenting business, etc.)_.-____------- 652 
Unthinking and credulous public: to be protected against false advertising 
Bs Well ssamore sOpnisticaled sons ea ee cae oon sen eee ee ae 1297 
“USA,” misrepresenting foreign product as made in. (See Misbranding, 
CLCrreINCPIGCLING CLC) ee iee ane Se oe onan ee eee oma ere 811 
Use or success of product, misrepresenting as to. (See Advertising, etc.) - 22 
Using contest schemes unfairly: 
Through misrepresenting— 
PENI aT aNGeCONGNLLO DS sees eee es Sse Seen ee rai 412 
Using misleading product name or title: 
As to— 
Composition of product---------- 37, 72, 94, 347, 356, 1511, 1563, 1602 
Government connection or sponsorship___----------------- 354, 1347 
History of product— 
ORthOpeGle GOClOls= == ees ne oS a oe eee oes 1004 
Manufacture or preparation of product_____---------------- 412, 733 
CSTE DN ADO! pl ae 9 pe pe ae aS Re et 753 
OnthopecicuOClOn= - co as ee a a eee ae es 1004 
COT ONOLE NG Gittein tenes oe ee ae ares le ee 1522 
INA CUTCIO Mm DROUUClSE Stern 2a oe ke ee oe ae eee cial 94, 337, 446 
SOP OMECLTEN CUM shirts tenia oe = ce ee ere arms cee ee 1522 
Old product being new— 
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Using misleading product name or title—Continued 
As to—Continued 
Prize: contests22. oa eae Oe See ee 412 
@ualtieations 0 20S 2et ac wene sacle ee aoe eee eee 1358 
Qualities, properties or results of product— 
Functional effectiveness or operation— 
SRO WertiNet, {ris See SN eae aes eet eee 1522 
Medicinal, therapeutic, remedial and healthful__.---__---- 1004 
MeGEMME. = caer ee ie asia EN eea ON Ste ENED a! 446. 
Source or origin of product— 
Maker sais. oe ister lie on 28 A fens We Re eee Seem 1245, 1579 
Pla commen tare eer ot use fora ei oN BPC AS RUT IS, | 356 
Foreign, in general________- cine oe ee eae eek SEZ SA gel OOS: 
Imported product or parts being domestic— 
[SA ETICAM (bee Sent 2am. ei, eect Reet, aye 1024 
Using, selling or supplying lottery devices or schemes: 
Selling’or supplying Jottery.devices=. 2 5) seem 113, 478, 
621, 692, 705, 718,948, 956, 1159, 1265, 1288, 1377, 1449, 1457 
Using lottery schemes in merchandising___._._..-=---------------- 1478. 
Usual prices, misrepresenting as,reduced. (See Misrepresenting directly, 
etc.; Misrepresenting prices) _.-..___ 22, 96, 337, 399, 733, 838, 1068, 1416, 1435. 
Value of product, misrepresenting as to. (See Advertising, etc.)_._._.__-_- 1563 
Vending-machine operators, discriminating among. (See Discriminating, 
CO.) Rss ar RR PF PEE UE TS eer UE ney ORR Ec A Rs ae ee fie PR 161 


Veterans Administration, claiming connection with falsely. (See Assuming, 736 
etc.; Misrepresenting business, etc.; Misrepresenting directly, etc.) ____- 
“Veteran’s Administrative Mgr.”: corrective action not warranted, fol- 


lowing discontinuance of use in advertising.______-__________-_-___-- 96. 
Vitamin deficiency, misrepresenting facts as to. (See Advertising, etc.)_. . 167 
War, abnormal conditions from, as involved in dismissal of charge under 

WoolsRroducts Actos stan aoe = IEA ete PEI NY Rp 1508 
Warehouse, monopolizing purchase and sale through, at auction. (See. 

AGING: CEs; «COMDINING CFC.) Se kat eee ae Shee eee een eee ree 269: 
War surplus: 

Radio tubes} prejudicelagainst sae 2 = at eee oer 366 
Service numbers or symbolsyremoving, and substituting private. (See 

Concealing, etc.; Misbranding, etc.; Passing off.)__..__________-- 366. 

“Waterless cookware’’: whether term misleading not at issue___________- 96. 


Wheeler-Lea Amendment: 
Lottery merchandising case under, as not requiring proof of competi- 


GILON, OF WJULY 22 Sass ae a et ae ee ae ye 956 
Wholesale prices, misrepresenting retail as. (See Advertising, etc.; Mis- 

representing pricesy) Sistine ee ye Ree Oe 337 
Wholesaler, misrepresenting concern as. (See Advertising, etc.; Misrep- 

KESCMUNG MUSINESS MECC.) S— mits ay ese Ae an eee 337 


Witnesses: broad knowledge of field as entitling testimony to great weight, 
notwithstanding they had not prescribed medicinal preparations in ques- 
tiON. 32 22 SOW BELG De RE Ss eta 234 


“Wool,” misrepresenting product as. See Misbranding, etc.; Neglecting, 
etc. 
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Page 

Wool Products Labeling Act: 
Appeal from initial decision sustained for deficiencies_______________ 830 
Charges under dismissed for failure of evidence_________-_--____- 330, 1628 
Initial decision under, as deficient in certain respect___.________--- 664 


Misbranding under, in general. (See Misbranding, etc.; Neglecting, 
etc.)__ 17, 89, 108, 187, 319, 325, 373, 393, 435, 469, 474, 521, 630, 637, 664, 
830, 1374, 1431, 1473, 1508, 1528, 1566 

Misrepresenting permissible practice under. (See Misrepresenting 


GIneC tlw MeOtC.) eet. ee ee et ee ee A a ee ee eee 1374 
Removal of tags or labels: 

As requiring intent to sustain charge of violation of____________ 187 

Charge as to, while true, dismissed under circumstances -_ -___-__-_-_ 319 

Removing or obliterating tags. (See Concealing, ete.) __._____ 330, 630, 830 

Substituting misleading tags in violation of______-_-__--- 1131, 1528, 1592 
War conditions, as involved in dismissal of charge of improper labeling 

UL CL Tee eee ery es em oe tee ee NI Sy et ee he ee 1608 

“Zenith”: public preference for products connected with name____-_----- 1245 


Zoning method of delivered-price fixing, using. (See Combining, etc.)-. 202, 1163 
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Advertising falsely or misleadingly: Page 
As to— 
Business status, advantages or connections— 
Woctornseonnections+_.o-2. 2. ceeel ssn ees Gee huneieets 1607 
Hducational-servicesior clinicss=__ 22-5 ae 1672 
Governmentilicensing 222s 2 -- 26 ee eee ee 1641 (8220) 
ELIStOnye es St ee EP Se eee ra fe es FOE 1625 (8185) 
Personnel__-___- 1633 (8200), 1643 (8225), 1654 (8245), 1663 (8266) 
Plantiandefachities® 2... 22 ete 1663 (8266) 
Private business being— 
Assoviation ors Sias. fie as Seep. se re rye 1626 (8187) 
Colle pom sen taee oe a ankle ae ae ee eee 1657 (8252) 
Rstiputes avec ono os oa a eee eee 1611 (7836) 
Stocks meee terme rte PPAS ORR 8 ea teens 1644 (8227) 
Comparative meritss eis 22s5 3s. Beers eee se 1624 (8183), 
1625 (8184), 1639 (8214), 1642 (8221), 1650 (8238), 1658 (8255), 
1668, 1671, 1674 (8281), 1678 (8288), 1679 (8289), 1681 (8294), 
1682. 
Gomparativerpriceses aie be ie) eee Sees 32 eed 1664 (8269) 
Competitive productsase-<.52 ss. aan = Se ane ee eee 1624 (8182), 
1650 (8238), 1664 (8269), 1674 (8261), 1682 (8295) 
@ompositionvol-products.= -scee-c.-] =. eee eee 1623 (8181), 
1625 (8185), 1626 (8186), 1641 (8218), 1648, 1651 (8241), 1678 
(8288). 
WaverageloriseppG lee Bote Eeas Hoosen Se es 1664 (8268) 
Werreess Shae se see eee eh oe a Beene 1657 (8252) 
WOCtoOressuUpeRVISIONG == So Sos eos anes nee eee a ee 1607 
Domestic: product} being foreignz £2 152252 LLL ss 35__.-- 1637 (8210) 
Marningsyorsprovtsas se Paso Slat OR bers sees ERE os. 1626 (8187), 
1634 (8204), 1650 (8239), 1663 (8266) 
LG Wipe nae ee ee a SE ee NSS eae ws 1664 (8269) 
reefgoods ytt se ies rege feats seaoE See 1663 (8266), 1681 (8294) 
Government— 
JOY CORON ED oss a mec ey en ee 1635 (8206), 1649 (8236) 
Specifications: conformance. -.-.-.-.=-.-=+ilieu2s- 1654 (8244) 
Giuiararibeekayer sae CEE CARs ee Pee LSA eE ~~ = 1639 (8213), 
1642 (8222), 1643 (8223), 1649 (8236), 1656 (8249), 1664 (8269) 
History of product__----- 1689 (8215), 1641 (8218), 1667, 1679 (8290) 
dentitviOlproduCune = -er een =-a-s- een a 1656 (8247), 1681 (8294) 
Indorsements or approval of product— 
PAV ROUML UII eM ENG OL OSC as ees ee ee 1668 
in ctOrs sess. eee ees oe Soeeee eee eee aera 1629 (8194) 
Governmentipagencies ta. 22/293 22t Gece. Sool 1649 (8236) 
Prominenticoncerns Bec. Ulol fe ee eee eS 1649 (8236) 
Statetautiorities (ae ees ee LSPS eee ee 1641 (8232) 
Jobs andiemmlagiocnps) 22h5 20 east rel oes 1663 (8266) 
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Advertising falsely or misleadingly—Continued 
As to—Continued 
Manufacture or preparation of. product_---------------- 1619 (8170), 
1624 (8182), 1625 (8185), 1627 (8188), 1633 (8201), 1654 (8245), 
° 1683. 
“Gusto meade 2. 2 6 Se eee 1612 (8152), 1620 (8172) 
Doctor’s prescription... .______ >» “sa eee 1615 (8159, 8160). 
Eland alssteds a2 28 f= eee 1614 (8156), 1615 (8157, 8158) 
“Hand sewn ==as One ne 19 sone mY DS 1621 (8176), 1680 (8291) 
Medicinal preparation— 
Poulttyisecsee ne seco s PU EE IER 1656 (8248) 
Nature-of: product ..as422 225s ano ROLE BO re eee 1611, 


1623 (8180, 8181), 1633 (8200), 1642 (8222), 1651 (8240, 8241), 
1660 (8260), 1663 (8267), 1681 (8294). 
Orthopedics nsacoceres teresa ace eS ee 1654 (8245) 
Opportunities... =.=. 2.22.2 Se ene ee tee 1611, 
1626 (8187), 1633 (8200), 1643 (8225), 1650 (8239), 1662 (8264), 
1663 (8266). 


Parts.or.equipment,- 2.4 so s-2s6es= eo ee 1671, 
1672, 1673 (8279), 1678 (8288), 1679 (8290), 1682 
By. depictions: ..<:<.22-nsdeckaccen eS eS 1682 
Plant— a 
Byidepietions (42.2) Bult tLekG) Boot Ever ee. _ 1643 (8225) 
PPICES oe een a ee ten Ns ee er a cae ad ake 1622 (8178), 
1623 (8180), 1634.(8204), 1644 (8227), 1663 (8266), 1665 
‘Piizzle-contests...2n<en dete cn sce cun wes OO See aee 1656 (8250) 
Qualities, properties or results of product— 
Alkali-resistattccceens cada duns soa ie HOieads 1650 (8238) 
Antiseptic. 112) Jkt faa ig) SSOP oe 1630 (8196), 1639 (8214) 
Auxiliary, improving and supplemental_____________ 1625 (8184), 
1635 (8206, 8207), 1651 (8241), 1674 (8281) 
ClO a WS 100 0 ane cece se ee 1639 (8215) 
Corrective... 2sescceucceanes se ee se ee 1612 (8151, 8152), 


1613, 1614 (8154, 8155, 8156), 1615 (8157, 8158, 8159, 8160), 
1616 (8161, 8162), 1617 (8163, 8164), 1618 (8165, 8166, 8167), 
1619 (8168, 8169, 8171), 1620 (8174), 1621 (8175, 8176), 1622 
(8177), 1623 (8179), 1628 (8190), 1629 (8194), 1632, 1633 (8201) 
1634 (8202, 8203), 1641 (8217, 8219), 1673 (8280), 1677 (8286), 
1680 (8291), 1681 (8293). 

GosinetiGll. 255 ws sastosesoeweas =e 1649 (8237), 1653 (8243) 

Durability 2. oneness. oo SUSU GUO RIT 1624 (ioe 
1627 (8188), 1628 (8192), 1642 (8222), 1651 (8240, 8241), 1656 
(8249), 1657 (8251), 1664 (8269), 1668, 1670, 1671, 1677 (8285) 


Economizing____.____ 1625 (8184), 1635 (8206), 1638 (8211), 1670 
Batitational.e . 2a ciee sceawe sede. OR ee eee 1664 (8268) 
Food supplement— 

Livestock. ia xc owns ans SU Jae 1647 (8233) 
Functional effectivenessor operation_._-______ 1624 (8182, 8183), 


1627 (8188), 1628 (8191, 8192), 1631 (8197, 8198), 1635 (8205, 
8207), 1638 (8211), 1639 (8214), 1644 (8226), 1645 (8228), 1646 
(8232), 1651 (8241), 1659 (8258), 1662 (8263, 8265), 1670, 1671, 
1672, 1673, 1674, 1676, 1678, 1679, 1682. 

By. depiction....:... 222-02 eee eee 1628 (8191) 
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Healthtiwl: -2-ceeccet esac o4-.. -eeeen Dia So 1619 (8170), 


1620 (8173), 1629 (8194), 1653. (8242), 1677 (8286), 1680 (8291) 
Healthful and preventive— 


Ihivestock. a2 ccc co. ee ee es ae 1680 (8292) 
Improving and:economizing (22: US! (ii) Bens __ 1635 (8206) 
Insecticidal. S08 MACAY EAR! (feacey Saas (Vahey 1630 (8196) 
Hy istouiitive eee. eee eee oe oo 1625 (8185), 

1672, 1673 (8279), 1678 (8288), 1679 (8290), 1682 (8295) 
Medicinal. Sx si San eee toe ee es, es 1607, 


1646 (8231), 1648, 1649 (8237), 1658 (8254), 1660 (8259, 8261), 
1663 (8267), 1669 (8275), 1679 (8289). 


Livestock and poultry______-__- 1645 (8229), 1647 (8233) 1656 
Mildewproofl2_-5..-...22-..--= eee eee Ae 1658 (8253) 
Mothprocfingeetey Sos. 7 a ee A 1630 (8196) 
INGTON ee ne nie ee ts 1680 (8282) 
preventive on protective....---.--------—24u 1612 (8151, 8152), 


1613, 1614 (8154, 8155), 1616 (8161), 1617 (8163, 8164), 1618 
(8165, 8166, 8167), 1619 (8168, 8169, 8171), 1620 (8173, 8174), 
1622 (8177), 1623 (8179), 1628 (8192), 1632, 1633 (8201), 1634 
(8202), 1641 (8217, 8219), 1643 (8224), 1645 (8229), 1647 (8233), 
1648, 1649 (8237), 1653 (8242), 1654 (8245), 1667, 1668, 1669 
(8275), 1671, 1673 (8280), 1680 (8291, 8292), 1681 (8293). 


ST AEO GUL DIVAN Y tp er te Re PO 1626 (8187), 
1638 (8212), 1650 (8239), 1668, 1680 (8282) 

ene Gales o,f ee a en So ee ee 1627 (8189) 
IRenewineamestonineeo =o. ae. ye oR 1632, 1634 (8203), 1670 
IRodenticidale ce ack por SRT 9S NS PAGO r sess 1646 (8230) 

Sim plicityrotanstallatronl_ i SIs NedgLyess Fo 1649 (8236) 

AVE roan itt = [NO Ole ee are aie ee eh es oe sn 1668 

AYRES SUTIN ry ccc ae ee ae ee Pee a sc SIR del 1664 (8269) 
WSterprocl sane ek cs a ents ode I IO 1618, 1628 (8190), 
1641 (8217), 1651 (8240), 1653 (8242), 1668 

AVERTED HOW ROOM ONAYES | SUS tot a te = ee eee 1624 (8183) 
USE Se ests tt oe on ar TE I Be 8 1634 (8204) 
Rerunds=_ ou eer wes LIE) Ve a ES UO 1648 (8223) 
Safety of product__=_-_.__--- 1635 (8205), 1639 (8214), 1646 (8230), 
1650 (8238), 1651 (8241), 1653 (8243), 1659 (8258), 1676 

Scientific or other relevant facts________----~ 1622 (8177), 1627 (8189), 


1633 (8200), 1635 (8207), 1639 (8215), 1648, 1650 (8239), 1669 (8275), 
1678, 1679, 1682. 


Sse ee a eS eee ee er ee 1608, 1609, 1610 
BIZOIOL Wolo beware ge ati aeare = ea  e eae Bee 1671 
Source or origin— 

GOBLIN CLS oa a ec ie de 1665 

Place— 

HOVGlen cae ve we. <a UU eEL See MOST 1637 (8210) 

Specifications conformance— 

GrniG@atiiitta.s ae 23. 2 ea ee eee 1654 (8244) 


ProminenpAssOciauone s-s 2-42. -2- sac ee aoe 1654 (8244) 


1866 FEDERAL TRADE COMMISSION DECISIONS 


STIPULATIONS 
Page 
Advertising falsely or misleadingly—Continued 
As to—Continued 

Underwriters’ laboratories_..-.-.-.---------------- 1654 (8244) 

Sticééss} use, eten. ~is 22 2s) ts sk iGo (8240) 176 

Perms and: conditions=_2.--. sn 2 452-- es - = ee 1641 (8220) 

Puzzle: coutestsi3: 222 b eo veal Eat reese Ss 1656 (8250) 

Testiiiotecto ee eee tie oe yee et er eee 1658 (8255) 
Uniqueinature.of prodict=..-- = eee 1624 (8182), 


1628 (8191), 1639 (8215), 1643 (8225), 1646 (8232), 1648, 1659 
(8257), 1662 (8265), 1664 (8268, 8269), 1672. 


Will ese oe a aS See ee ers 1650 (8239) 
Aiding, assisting and abetting unfair or unlawful act or practice: 
Through— 
Suppl yitiespritevtagsse 3 Ves es Mee eee ee abet 1659 (8256) 
Assuming or using misleading trade or corporate name: 
As to— 
Private business being— 
Associationa:=— 5552 o> 1626 (8187), 1650 (8239), 1664 (8268) 
Coller Give oy so ee eee 1657 (8252) 
Institute. 2... AGES Lee se eee ee ys ee ee eee 1611 


Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 


Apricuituralecollepese: 2oas Vor ieee Skat 455 eee eee 1668 
Doctorssssrk Eee BAAS es Tes CER eae 1629 (8194) 
Prominenticoneeris! -05ss = oho he ea ea ee eee 1649 (8236) 
Stateaiuthorities:2ls) FAs kr neon, Sv. Seay vee Se 1646 (8232) 
W2Ss Governments. as Se ee 1635 (8206), 1649 (8236) 
Disparaging or misrepresenting competitors or their products: 
Products— 
Qualities— 
Functional) effectivenessia25- 45-2) eee eee 1650 (8238) 
Furnishing means or instrumentalities of misrepresentation and deception: 
Through— 
Lottery. devices 23 5.22254 2. 5s ee eae 1637 (8209) 
Price; tagsor.stickers’ 2 225_.\30 eee £3. 34S. Wee 1659 (8256) 
Misbranding or mislabeling: 
As to— 
Compositiontofiprod uct ee 2 9 pee aes ee 1626 (8186) 
Wool products-_-_---- 1629 (8193), 1630 (8195), 1636, 1640 (8216), 


1654 (8246), 1661 (8262), 1666, 1674 (8282), 1675 
Foreign product being domestic— 


SUSAV CURE Se. Aas. oo lin 2 is ain lies rei Sepa 1647 (8234) 
Old production being new— 

Through changing title,-etes_ a: en. saa ee 1678 (8287) 
Pricéaet 25752 ee ee eee) a, eet ee ee 1647 (8234) 
Biz6 so ad on. claetetnes oe ee eee le ee 1608, 1609, 1610 
Source or origin of product— 

Place— 

Foreign 292.2525. 220 82 2 = eee ee eee 1647 (8234) 

Wool: Products) LabelinsvAct. 2522222) =a eee 1629 (8198), 


1630 (8195), 1636, 1640 (8216), 1661 (8262), 1674 (8282) 
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Misrepresenting business status, advantages or connections— 
As to— 

Doctor’s- connection. =5.2._.. Sno eeiien se bosived np ade 1607 
Educational services or clinies.___......_.__.-.______________ 1672 
Government licensing..- = 22 v Rou beaiainy 45.3 bel 5S 1641 (8220) 
History wig. 10 doe fulwalor 40 sinter yietionte he Ser led 1625 (8185) 
Personnel or-staml Si21bc4o 76 DI Baie aes_1o 8 1633 (8200), 


1643 (8225), 1654 (8245), 1663 (8266) 
Private business being— 


Association eit. 2 s2Uie 1626 (8187), 1650 (8239), 1664 (8268) 
College mae sae aya suet tnt ee er ene eee ead 1657 (8252) 
Institute: oe 225i oe So a aeons abe bie: 1611 
Stockeseivepntnr so sotsigevin siete Bosna luk) gushes 1644 (8227) 
Misrepresenting directly or orally by self or representatives: 
As to— 
Old production being new— 
Through changing title, etc_.-..- oy Soyo, Aaa 1678 (8287) 
Misrepresenting prices: 
As to 
Additional charges unmentioned____.._._._______--___-- 1644 (8227) 
“Bait’ or lure being genuinesbiat so subs Pubese seals 1622 (8178) 
Exaggerated, fictitious being regular_____._.___.__.---_-- 1623 (8180), 
1634 (8204), 1647 (8234), 1659 (8256), 1665 
Wswalfastreduced*#auer == 3 cheno eee aoe cee nee 1663 (8266) 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Composition of product— 
Wool products_-_-_--- 1629 (81938), 1630 (8195), 1636, 1640 (8216), 
1654 (8246), 1661 (8262), 1666, 1674 (8282), 1675 
Qualities— 
Invisibility. “2. - of. 2.-.. 2 seen Sele Basha By 1672 
ALCL Vee cine et eee ens ene erage 1631 (8197), 1660 (8261) 
Scientific or other relevant facts_=— 2-22. -- =. eh 1642 (8222) 
Source or origin of product— 
Place— 
Poreionteiast. 2951S. Evie caper Pare 1659 (8256), 1683 
RIES IN eee Se nee rg Lepore 1639 (8213) 
Wicolprodicts=se es seep en op eee oy 1629 (8193), 
1630 (8195), 1636, 1640 (8216), 1661 (8262), 1674 (8282) 
Der Bese ae se eae eae ee nee oo sauna es 2a seo as Sys 1641 (8220) 


Offering unfair, improper or deceptive inducements to purchase or deal: 


Periige 1626 (8187), 1650 (8239), 1663 (8266) 

Hree goods_asimibu science st stink joined 1663 (8266), 1681 (8294) 
Governmentriicensing== 9-42-5255 -26- soe = eee eee 1643 (8225) 
Guarantees eee eee ne eee ee ata eee ee 1639 (8213), 

1642 (8222), 1643 (8223), 1649 (8236), 1656 (8249), 1664 (8269) 

Opportunities sa—.— eee a = se eee ema 1611, 1626 (8187), 

1633 (8200), 1643 (8225) 1650 (8239), 1663 (8266) 

J RIGTRED CCG ee a ee Oe oes Sonne Se ReetEaS 1643 (8223) 

Passing off: 
Through— 


Old production deceptively offered as and for new..------ 1678 (8287) 
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Shipping, for payment demand, unordered or nonconforming goods: 

Through— 

Making unauthorized substitutions______.-__---------+----- 1669 (8274): 
Unfair methods of competition, etc., condemned in this volume. See— 

Advertising falsely or a sicaaiaele: 

Aiding, assisting and abetting unfair or unlawful act or practice. 

Assuming or using misleading trade or corporate name. 

Claiming or using indorsements.or testimonials falsely or misleadingly. 

Disparaging or misrepresenting competitors or their products. 

Furnishing means or instrumentalities of misrepresentation and 

deception. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages, or connections. 

Misrepresenting directly or orally by self or representatives. 

Misrepresenting prices. 

Neglecting, unfairly or deceptively, to make material disclosure. 

Offering unfair, improper or deceptive inducements to purchase or 

deal. 

Passing off. 

Shipping, for: payment. demand, unordered or nonconforming stiads. 

Using misleading product name or title. 

Using or selling lottery schemes or devices in merchandising. 
Using misleading product name or title: 


As to— 
Comparativeimerits:coiaa s2ac_oL siyliinh 46 ease es 1670 
Composition of product_________ 1623 (8181), 1626 (8186), 1651 (8241) 
Manufacture or preparation— 
“Hand: éngraved? Gita) USal____ Bae nae ino ye 1658 (8258) 
Nature oftproductit’) Tank AEGaY baat = tee 2 er 1623 


(8180, 8181), 1642 (8222), 1651 (8240), 1660 (8260), 1681 (8294) 
Old production being new— 


Dhrovehwhanoing tithe eiGe... 2 oe ee ee 1678 (8287). 
Qualities— 
Auxiliary... 12... . 2... 5s =o le Righe R aee 1651 (8241) 
Correctivéns = 22S eee eee oe ee ee 1616 
(8162), 1621 (8175, 8176), 1632), 1633 (8201), 1673 (8280) 
Preventivecasasc  Sseceee eee eee 1632, 1633 (8201) 
Rest0rin Grae t emcee ce cee cwietne ee ee 1632 
Restlts:]_100£ 2Gi2e) GPE ge pes ics £4 BS) 2) eae a ay 1620 (8174) 
Source or origin of product— , 
Makeri5ii9_of slgschiuhicl eviigopab_ 40 seater. Se 1656 (8247) 
Place— i 
Foreign £2626) GST ei renner 1637 (8210) 
Using or selling lottery schemes or devices in merchandising_____-- 1637 (8209) 


O 


